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About the Presenters...

Jay D. Koritzinsky is the senior member of Koritzinsky & Karls, LLC, in Madison, Wisconsin, whose law
practice focuses on landlord/tenant law, fair housing issues, residential and commercial real estate
transactions, and collections. Jay received his undergraduate degree with honors from the University of
Wisconsin--Madison, and is a 1980 graduate of the University of Wisconsin Law School. He has done
extensive lecturing throughout the State on landlord/tenant issues, fair housing law, and collection matters.

Briane F. Pagel, Jr. an attorney at Lawton Cates S.C., has dedicated over two decades of his practice to
consumer protection. He’s helped countless families protect their homes, cars, and bank accounts from
predatory lending and collection practices. In doing so, Briane has helped establish and clarify rights that
will provide important protections for families for years to come. Briane believes that consumer protection
is more important than ever in the modern era, when credit scores can impact not just your purchases, but
where you can live and what jobs you can have. He has helped countless consumers and their families to
get out of debt without ever filing bankruptcy, often at no cost to his clients.



COLLECTING DEBTS FOR YOUR LAW OFFICE

JAY D. KORITZINSKY
KORITZINSKY & KARLS, LLC

BRIANE PAGEL
LAWTON CATES S.C.

ESTABLISH A COLLECTION SYSTEM

Law firms need to develop a collection system in order to monitor the age and amounts of
their receivables.

A. Most billing programs should allow the user to generate a receivable report that
ages the receivables as current, 30 days past due, 60 days past due, etc.

B. Law firms should review that report on a monthly basis, and be diligent about
pursuing balances due that are 60-days or more past due.

C: The billing process should be timely, with a system in place for bills to be issued
on a regular, monthly basis. :

PAYMENT PLANS

Work out payment plans with clients who are unable to pay the balance due in full. Such
arrangements should include specific due dates and amounts.

A. These payment agreements must be monitored carefully, to be sure that payments
are made in the amounts and by the dates to which the parties agreed. If not, immediate follow-
up is critical.

B. In the event of a default in payment, a decision should be made immediately
regarding further action, if any, with law firms being mindful of the potential consequences of
suing former clients for fees.

FEE AGREEMENTS

Written fee agreements are required for contingency fee cases and encourage for all client
representation.

A. Be clear about the financial terms of the representation, and the requirements for
payment. If billing for emails, texting, and other electronic communications, include those terms
in the fee agreement.



B. Contingency fee agreements should be clear about the contingency fee and
whatever agreements are made regarding court costs and other disbursements.

CONSIDERATIONS IN THE EVENT OF A FEE DISPUTE

A. Do not hold the client file hostage in the event of a fee dispute.

B. While it is possible to withdraw from representation in the event that fees are not
being paid, timing of any requested withdrawal will be relevant to the court when they need to

decide on a Motion to Withdraw.

G Lawsuits for the collection of legal fees could generate a legal malpractice
counterclaim.

SUGGESTIONS FOR AVOIDING FEE DISPUTES

A. Screen clients regarding the substance of their case and their ability and
willingness to pay.

B, Communicate regularly with your client regarding the status of their case.
c. Bill consistently and provide “easy to read” details.
D. Consider accepting credit cards for client payments.

The Wisconsin Court Rules on Fees are attached.




WISCONSIN SUPREME COURT
RULES ON LEGAL FEES

SCR 20:1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The factors to
be considered in determining the reasonableness of a fee include the
following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal service
properly;

(2) the likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal



services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and

(8) whether the fee is fixed or contingent.

(b)(1) The scope of the representation and the basis or rate of the
fee and expenses for which the client will be responsible shall be
communicated to the client in writing, before or within a reasonable time
after commencing the representation, except when the lawyer will charge
a regularly represented client on the same basis or rate as in the past. If
it is reasonably foreseeable that the total cost of representation to the
client, including attorney's fees, will be $1000 or less, the communication
may be oral or in writing. Any changes in the basis or rate of the fee or
expenses shall also be communicated in writing to the client.

(2) If the total cost of representation to the client, including
attorney's fees, 1s more than $1000, the purpose and effect of any retainer
or advance fee that is paid to the lawyer shall be communicated in writing.

(3) A lawyer shall promptly respond to a client's request for
information concerning fees and expenses.

(c) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is
prohibited by par. (d) or other law. A contingent fee agreement shall be
in a writing signed by the client, and shall state the method by which the
fee is to be determined, including the percentage or percentages that shall
accrue to the lawyer in the event of settlement, trial or appeal; litigation
and other expenses to be deducted from the recovery; and whether such
expenses are to be deducted before or after the contingent fee is
calculated. The agreement must clearly notify the client of any expenses
for which the client will be liable whether or not the client is the
prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a written statement stating the outcome of
the matter and if there is a recovery, showing the remittance to the client
and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or
collect a contingent fee:




(1) in any action affecting the family, including but not limited to
divorce, legal separation, annulment, determination of paternity, setting
of support and maintenance, setting of custody and physical placement,
property division, partition of marital property, termination of parental
rights and adoption, provided that nothing herein shall prohibit a
contingent fee for the collection of past due amounts of support or
maintenance or property division.

(2) for representing a defendant in a criminal case or any
proceeding that could result in deprivation of liberty.

(e) A division of a fee between lawyers who are not in the same
firm may be made only if the total fee is reasonable and:

(1) the division is based on the services performed by each lawyer,
and the client is advised of and does not object to the participation of all
the lawyers involved and is informed if the fee will increase as a result of
their involvement; or

(2) the lawyers formerly practiced together and the payment to one
lawyer is pursuant to a separation or retirement agreement between them;
or

(3) pursuant to the referral of a matter between the lawyers, each
lawyer assumes the same ethical responsibility for the representation as
if the lawyers were partners in the same firm, the client is informed of the
terms of the referral arrangement, including the share each lawyer will
receive and whether the overall fee will increase, and the client consents
in a writing signed by the client.

(f) Except as provided in SCR 20:1.5(g), unearned fees and funds
advanced by a client or 3rd party for payment of fees shall be held in trust
until earned by the lawyer, and withdrawn pursuant to SCR 20:1.5(h).
Funds advanced by a client or 3rd party for payment of costs shall be held
in trust until the costs are incurred.

WISCONSIN COMMENT

SCR 20:1.5(f) Advances for fees and costs.

Lawyers are obligated to hold advanced fee payments in trust until earned,
or use the alternative protection for advanced fees as set forth in SCR 20:1.5(g).
Additional requirements for advanced fees are identified in SCR 20:1.0(ag).
Sometimes the lawyer may receive advanced fee payments from 3rd parties. In
such cases, the lawyer must follow the requirements of SCR 20:1.8(f). In addition,
the lawyer should establish, upon receipt or prior to receipt of the advanced fee
payment from a 3rd party, whether any potential refund of unearned fees will be



paid to the client or 3rd-party payor. This may be done through agreement of the
parties or by the lawyer informing the client and 3rd-party payor of the lawyer's
policy regarding such refunds. Lawyers also receive cost advances from clients or
3rd parties. Since January 1, 1987, the supreme court has required cost advances
to be held in trust. Prior to that date, the applicable trust account rule, SCR
20.50(1), specifically excluded such advances from the funds that the supreme court
required lawyers to hold in trust accounts. However, by order dated March 21,
1986, the supreme court amended SCR 20.50(1) as follows: "All funds of clients
paid to a lawyer or law firm;-etherthanadvancesfor costs-and-expenses; shall be
deposited in one or more identifiable trust accounts as provided in sub. (3)
maintained in the state in which the law office is situated and no funds belonging
to the lawyer or law firm may be deposited in such an account except as follows . .
.." This requirement is specifically addressed in SCR 20:1.5(1).

(g) A lawyer who accepts advanced payments of fees may deposit
the funds in the lawyer's business account, provided that review of the
lawyer's fee by a court of competent jurisdiction is available in the
proceeding to which the fee relates, or provided that the lawyer complies
with each of the following requirements:

(1) Upon accepting any advanced payment of fees pursuant to this
subsection, the lawyer shall deliver to the client a notice in writing
containing all of the following information:

a. The amount of the advanced payment.

b. The basis or rate of the lawyer's fee.

c. Any expenses for which the client will be responsible.

d. The lawyer's obligation to refund any unearned advanced fee,
along with an accounting, at the termination of the representation.

e. The lawyer's obligation to submit any unresolved dispute about
the fee to binding arbitration within 30 days of receiving written notice
of the dispute.

f. The ability of the client to file a claim with the Wisconsin
Lawyers' Fund for Client Protection if the lawyer fails to provide a refund
of unearned advanced fees.

(2) Upon termination of the representation, the lawyer shall deliver
to the client in writing all of the following:

a. A final accounting, or an accounting from the date of the
lawyer's most recent statement to the end of the representation, regarding
the client's advanced fee payment.

b. A refund of any unearned advanced fees and costs.

c. Notice that, if the client disputes the amount of the fee and wants
that dispute to be submitted to binding arbitration, the client must provide




written notice of the dispute to the lawyer within 30 days of the mailing
of the accounting.

d. Notice that, if the lawyer is unable to resolve the dispute to the
satisfaction of the client within 30 days after receiving notice of the
dispute from the client, the lawyer shall submit the dispute to binding
arbitration.

(3) Upon timely receipt of written notice of a dispute from the
client, the lawyer shall attempt to resolve that dispute with the client, and
if the dispute is not resolved, the lawyer shall submit the dispute to
binding arbitration with the State Bar Fee Arbitration Program or a
similar local bar association program within 30 days of the lawyer's
receipt of the written notice of dispute from the client.

(4) Upon receipt of an arbitration award requiring the lawyer to
make a payment to the client, the lawyer shall pay the arbitration award
within 30 days, unless the client fails to agree to be bound by the award
of the arbitrator.

WISCONSIN COMMENT

SCR 20:1.5(g) Alternative protection for advanced fees.

SCR 20:1.5(g) allows lawyers to deposit advanced fees into the lawyer's
business account, as an alternative to SCR 20:1.5(f). The provision regarding court
review applies to a lawyer's fees in proceedings in which the lawyer's fee is subject
to review at the request of the parties or the court, such as bankruptcy, formal
probate, and proceedings in which a guardian ad litem's fee may be subject to
judicial review. In any proceeding in which the lawyer's fee must be challenged in
a separate action, the lawyer must either deposit advanced fees in trust or use the
alternative protections for advanced fees in this subsection. The lawyer's fee
remains subject to the requirement of reasonableness under SCR 20:1.5(a) as well
as the requirement that unearned fees be refunded upon termination of the
representation under SCR 20:1.16(d). A lawyer must comply either with SCR
20:1.5(f) or SCR 20:1.5(g), and a lawyer's failure to do so is professional
misconduct and grounds for discipline. The writing required under SCR
20:1.5(g)(1) must contain language informing the client that the lawyer is obligated
to refund any unearned advanced fee at the end of the representation, that the lawyer
will submit any dispute regarding a refund to binding arbitration, such as the
programs run by the State Bar of Wisconsin and the Milwaukee Bar Association,
within 30 days of receiving a request for refund, and that the lawyer is obligated to
comply with an arbitration award within 30 days of the award. The client is not
obligated to arbitrate the fee dispute and may elect another forum in which to
resolve the dispute. The writing must also inform the client of the opportunity to




file a claim in the event an unearned advanced fee is not refunded, and should
provide the address of the Wisconsin Lawyers' Fund for Client Protection.

If the client's fees have been paid by one other than the client, then the
lawyer's responsibilities are governed by SCR 20:1.8(f). If there is a dispute as to
the ownership of any refund of unearned advanced fees paid by one other than the
client, the unearned fees should be treated as trust property pursuant to SCR
20:1.15(e)(3).

SCR 20:1.5(g) applies only to advanced fees for legal services. Cost
advances must be held in the lawyer's trust account pursuant to SCR 20:1.15 (b) (1)
and SCR 20:1.15 (b) (6).

Advanced fees deposited into the lawyer's business account pursuant to this
subsection may be paid by credit card, debit card, prepaid or other types of payment
cards, or an electronic transfer of funds. A cost advance cannot be paid by credit
card, debit card, prepaid or other types of payment cards, or an electronic transfer
of funds under this section. Cost advances are subject to SCR 20:1.15(b)(1) and
SCR 20:1.15(b)(6).

(h)(1) At least five business days before the date on which a
disbursement is made from a trust account for the purpose of paying fees,
with the exception of contingent fees or fees paid pursuant to court order,
a lawyer shall transmit to the client in writing all of the following:

a. An itemized bill or other accounting showing the services
rendered.

b. Notice of the amount owed and the anticipated date of the
withdrawal.

c. A statement of the balance of the client's funds in the lawyer's
trust account after the withdrawal.

(2) The lawyer may withdraw earned fees on the date that the
invoice is transmitted to the client, provided that the lawyer has given
prior notice to the client in writing that earned fees will be withdrawn on
the date that the invoice is transmitted. The invoice shall include each of
the elements required under SCR 20:1.5(h)(1).

(3) If a client makes a particularized and reasonable objection to
the disbursement described in SCR 20:1.5(h)(1), the disputed portion
shall remain in the trust account until the dispute is resolved. If the client
makes a particularized and reasonable objection to a disbursement
described in SCR 20:1.5(h)(1) or (2) within 30 days after the funds have
been withdrawn, the disputed portion shall be returned to the trust account
until the dispute is resolved, unless the lawyer reasonably believes that
the client's objections do not present a basis to hold funds in trust or return
funds to the trust account under SCR 20:1.5(h). The lawyer will be




presumed to have a reasonable basis for declining to return funds to trust
if the disbursement was made with the client's informed consent, in
writing. The lawyer shall promptly advise the client in writing of the
lawyer's position regarding the fee and make reasonable efforts to clarify
and address the client's objections.

WISCONSIN COMMENT

SCR 20:1.5(h) Withdrawal of non-contingent fees from trust account.

SCR 20:1.5(h) applies to attorney fees, other than contingent fees. It does not
apply to filing fees, expert witness fees, subpoena fees, and other costs and expenses
that a lawyer may incur on behalf of a client in the course of a representation. In
addition, this section does not require contingent fees to remain in the trust account or
to be returned to the trust account if a client objects to the disbursement of the
contingent fee, provided that the contingent fee arrangement is documented by a
written fee agreement, as required by SCR 20:1.5(c). While a client may dispute the
reasonableness of a lawyer's contingent fee, such disputes are subject to SCR
20:1.5(a), not to this subsection. A client's objection under SCR 20:1.5(h)(3) must
offer a specific and reasonable basis for the fee dispute in order to trigger the lawyer's
obligation to keep funds in the lawyer's trust account or return funds to the lawyer's
trust account. A generalized objection to the overall amount of the fees or a client's
unilateral desire to abrogate the terms of a fee agreement should not ordinarily be
considered sufficient to trigger the lawyer's obligation. A lawyer may resolve a
dispute over fees by offering to participate and abide by the decision of a fee
arbitration program. In addition, a lawyer may bring an action for declaratory
Jjudgment pursuant to § 806.04, Wis. Stats. to resolve a dispute between the lawyer
and a client regarding funds held in trust by the lawyer. The court of appeals suggested
employment of that method to resolve a dispute between a client and a 3rd party over
funds held in trust by the lawyer. See, Riegleman v. Krieg, 2004 WI App 85, 271
Wis. 2d 798, 679 N.W.2d 857.

Additionally, when a lawyer's fees are subject to final approval by a court,
such as fees paid to a guardian ad litem or lawyer's fees in formal probate matters,
objections to disbursements by clients or 3rd party payors are properly brought before
the court having jurisdiction over the matter. A lawyer should hold disputed funds in
trust until such time as the appropriate court resolves the dispute.

WISCONSIN COMMITTEE COMMENT



Paragraph (b) differs from the Model Rule in requiring that fee and
expense information usually must be communicated to the client in writing, unless the
total cost of representation will be $1000 or less. In instances when a lawyer has
regularly represented a client, any changes in the basis or rate of the fee or expenses
may be communicated in writing to the client by a proper reference on the periodic
billing statement provided to the client within a reasonable time after the basis or rate
of the fee or expenses has been changed. The communication to the client through
the billing statement should clearly indicate that a change in the basis or rate of the fee
or expenses has occurred along with an indication of the new basis or rate of the fee
or expenses. A lawyer should advise the client at the time of commencement of
representation of the likelihood of a periodic change in the basis or rate of the fee or
expenses that will be charged to the client.

In addition, paragraph (b) differs from the Model Rule in requiring that the purpose
and effect of any retainer or advance fee paid to the lawyer shall be communicated in
writing and that a lawyer shall promptly respond to a client's request for information
concerning fees and expenses. The lawyer should inform the client of the purpose and
effect of any retainer or advance fee. Specifically, the lawyer should identify whether
any portion, and if so what portion, of the fee is a retainer. A retainer is a fee that a
lawyer charges the client not for specific services to be performed but to ensure the
lawyer's availability whenever the client may need legal services. These fees become
the property of the lawyer when received and may not be deposited into the lawyer's
trust account. In addition, they are subject to SCR 20:1.15 and SCR 20:1.16.
Retainers are to be distinguished from an "advanced fee" which is paid for future
services and earned only as services are performed. Advanced fees are subject to SCR
20:1.5, SCR 20:1.15, and SCR 20:1.16. See also State Bar of Wis. Comm. on Prof'l
Ethics, Formal Op. E-93-4 (1993).

Paragraph (d) preserves the more explicit statement of limitations on contingent fees
that has been part of Wisconsin law since the original adoption of the Rules of
Professional Conduct in the state.

Paragraph (e) differs from the Model Rule in several respects. The division of a fee
"based on" rather than "in proportion to" the services performed clarifies that fee
divisions need not consist of a percentage calculation. The rule also recognizes that
lawyers who formerly practiced together may divide a fee pursuant to a separation or
retirement agreement between them. In addition, the standards governing referral
arrangements are made more explicit.

Dispute Over Fees

Arbitration provides an expeditious, inexpensive method for lawyers and clients to
resolve disputes regarding fees. It also avoids litigation that might further exacerbate
the relationship. If a procedure has been established for resolution of fee disputes, such
as an arbitration or mediation procedure established by the bar, the lawyer must
comply with the procedure when it is mandatory, and, even when it is voluntary, the
lawyer should conscientiously consider submitting to it. See also ABA Comment [9].

Fee Estimates



Compliance with the following guidelines is a desirable practice: (a) the lawyer
providing to the client, no later than a reasonable time after commencing the
representation, a written estimate of the fees that the lawyer will charge the client as a
result of the representation; (b) if, at any time and from time to time during the course
of the representation, the fee estimate originally provided becomes substantially
inaccurate, the lawyer timely providing a revised written estimate or revised written
estimates to the client; (c) the client accepting the representation following provision
of the estimate or estimates; and (d) the lawyer charging fees reasonably consistent
with the estimate or estimates given.

ABA COMMENT

Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the
circumstances. The factors specified in (1) through (8) are not exclusive. Nor will each
factor be relevant in each instance. Paragraph (a) also requires that expenses for which
the client will be charged must be reasonable. A lawyer may seek reimbursement for
the cost of services performed in-house, such as copying, or for other expenses
incurred in-house, such as telephone charges, either by charging a reasonable amount
to which the client has agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses for
which the client will be responsible. In a new client-lawyer relationship, however, an
understanding as to fees and expenses must be promptly established. Generally, it is
desirable to furnish the client with at least a simple memorandum or copy of the
lawyer's customary fee arrangements that states the general nature of the legal services
to be provided, the basis, rate or total amount of the fee and whether and to what extent
the client will be responsible for any costs, expenses or disbursements in the course of
the representation. A written statement concerning the terms of the engagement
reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of
paragraph (a) of this Rule. In determining whether a particular contingent fee is
reasonable, or whether it is reasonable to charge any form of contingent fee, a lawyer
must consider the factors that are relevant under the circumstances. Applicable law
may impose limitations on contingent fees, such as a ceiling on the percentage
allowable, or may require a lawyer to offer clients an alternative basis for the fee.
Applicable law also may apply to situations other than a contingent fee, for example,
government regulations regarding fees in certain tax matters.

Terms of Payment




[4] A lawyer may require advance payment of a fee, but is obliged to return any
unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not involve
acquisition of a proprietary interest in the cause of action or subject matter of the
litigation contrary to Rule 1.8(i). However, a fee paid in property instead of money
may be subject to the requirements of Rule 1.8(a) because such fees often have the
essential qualities of a business transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer improperly
to curtail services for the client or perform them in a way contrary to the client's
interest. For example, a lawyer should not enter into an agreement whereby services
are to be provided only up to a stated amount when it is foreseeable that more
extensive services probably will be required, unless the situation is adequately
explained to the client. Otherwise, the client might have to bargain for further
assistance in the midst of a proceeding or transaction. However, it is proper to define
the extent of services in light of the client's ability to pay. A lawyer should not exploit
a fee arrangement based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon
the amount of alimony or support or property settlement to be obtained. This provision
does not preclude a contract for a contingent fee for legal representation in connection
with the recovery of post-judgment balances due under support, alimony or other
financial orders because such contracts do not implicate the same policy concerns.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not in the same firm. A division of fee facilitates association of more
than one lawyer in a matter in which neither alone could serve the client as well, and
most often is used when the fee is contingent and the division is between a referring
lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide a fee either
on the basis of the proportion of services they render or if each lawyer assumes
responsibility for the representation as a whole. In addition, the client must agree to
the arrangement, including the share that each lawyer is to receive, and the agreement
must be confirmed in writing. Contingent fee agreements must be in a writing signed
by the client and must otherwise comply with paragraph (c) of this Rule. Joint
responsibility for the representation entails financial and ethical responsibility for the
representation as if the lawyers were associated in a partnership. A lawyer should only
refer a matter to a lawyer whom the referring lawyer reasonably believes is competent
to handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm.

Disputes over Fees




[9] If a procedure has been established for resolution of fee disputes, such as an
arbitration or mediation procedure established by the bar, the lawyer must comply
with the procedure when it is mandatory, and, even when it is voluntary, the lawyer
should conscientiously consider submitting to it. Law may prescribe a procedure for
determining a lawyer's fee, for example, in representation of an executor or
administrator, a class or a person entitled to a reasonable fee as part of the measure of
damages. The lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure.






