M E M O R A N D U M

	TO:
	Board of Governors

State Bar of Wisconsin



	FROM:
	Special Committee on Review of Proposed Ethics Rule Changes



	RE:
	Recommendations for Further Comment to Supreme Court



The Special Committee to Review the Proposed Changes to Chapter 20:  Rules of Professional Conduct, met on several occasions to review the Supreme Court draft of changes to the Rules of Professional Conduct.  The focus of the Special Committee was to review the draft of Rule changes and to consider whether the Board of Governors should make further comments to the Supreme Court as it gives final consideration to the proposed Rule changes.  The Special Committee looked at provisions in the proposed rules where the Court had accepted the recommendation from the State Bar and where the Supreme Court accepted the recommendation of the Ethics 2000 Committee instead of the recommendation from the State Bar. 


Listed below are the proposed Rule Changes where the Supreme Court did not accept the recommendation of the State Bar along with a recommendation from the Special Committee: 


Proposed Rule Change




Recommendation

Change to Preamble Language Regarding 

It is recommended that the State Bar make

Use of Rules in Court Proceedings


no further comment regarding this language








change.  Other language in the Preamble


limits the applicability of the language change and it is noted that the language allows the trial court discretion to consider the impact of any alleged rule violation.  The Board of Governors may want to indicate that it supports the language change after further review. 

Definition of Prosecutor in SCR 20:1.0(j)
It is recommended that the Board of Governors make no further comment regarding this proposed rule change.  The Supreme Court has adopted the recommendations of the Government Lawyers Division which has alleviated their concern about this language change. 

Language on Representation on Limited

It is recommended that the Board of 

Basis in SCR 20:1.2(d)
Governors make no further comment regarding the decision of the Supreme Court to not include language proposed by the State Bar.  It is recommended that this matter be referred to the Legal Needs Study Committee for further consideration as it may be appropriate to recommend a series of changes to the Rules to address “unbundling of legal services” or limited representation of clients as a part of the Study. 

Requirement of Written Communication About
It is recommended that the Board of 

Fees and Scope of Services in SCR 20:1.5(b)
Governors make no further comment regarding this proposed rule change.  This matter has been debated for the past two years and the changes proposed by the Supreme Court appear to be an appropriate compromise on the various arguments involving written fee letters and mandatory fee arbitration.  

Duty of Candor to Tribunal in SCR 20:3.3(c)
It is recommended that the Board of Governors make no further comment regarding the failure of the Supreme Court to add language into this Rule which would create a limit to when a lawyer is obligated to notify the Court of a fraudulent act or statement occurring during a legal matter.  Similar provisions in the Rules do not have a time limitation and the absence of a time limitation over the past 18 years has not created significant problems for lawyers. 

Advising an Individual Regarding Lawful
It is recommended that the Board of 

Investigations in SCR 20:4.1(b)
Governors make no further comment regarding this proposed rule change.  This rule change has been debated by lawyers from very different practice areas and the Supreme Court has decided to make the  language applicable to all lawyers.  It appears that this compromise satisfies the objections of lawyers from different practice areas. 

Prohibition Against Threatening Criminal 
It is recommended that the Board of 

Prosecution in SCR 20:3.10
Governors make no further comment regarding the Supreme Court action to eliminate this provision from the Rules of Professional Conduct.  The Court has been persuaded by statements from others that the current rule is not enforceable and has not been an effective tool for addressing attorney conduct.  

Proposed Language on Guardian Ad Litem
It is recommended that the Board of 

Responsibilities in SCR 20:4.5
Governors make no further comment regarding this proposed Rule.  The Special Committee has been advised that others practicing in the guardian ad litem area will be making comments to the Court on the proposed language.  

Language Allowing Lawyers to Share Court
It is recommended that the Board of 

Ordered Fees With a Non-Profit Organization
Governors make no further comment

in SCR 20:5.4(a)(4)
regarding the addition of this language to the Rules.  The Board of Governors opposed the addition of this language, however, the language is found in the Model Rules and has been accepted by the Court.  The language is limited to court-awarded fees and may allow some sharing of fees to fund needed legal services. 

Misconduct to Include Harassing Behavior
It is recommended that the Board of

in SCR 20:8.4(i)
Governors make no further comment regarding the proposed language added to the Rules.  The Court has narrowly defined harassing behavior and has created an exception that would apply if the behavior is shown to be a legitimate advocacy strategy.  This appears to limit the applicability of the language to narrow circumstances.  


In general, the Special Committee concluded that   the proposed Rule Changes do not create significant barriers for Wisconsin lawyers in the engagement of their practices.  The Supreme Court has accepted the position of the State Bar in several crucial areas.  It is therefore the recommendation of the Special Committee that the Board of Governors make no further comment to the Court regarding the proposed Rule Changes other than to indicate that the State Bar does not have further comment to the draft of Rule Changes.  

PAGE  
{00106057.DOC/1}
4 IF  > 1 "-1-"\* MERGEFORMAT 
-1-


