
BY JUSTICE REBECCA FRANK DALLET & JUSTICE BRIAN K. HAGEDORN

Top 10 Reasons You 
Should Pay Attention 
to the Wisconsin 
Constitution

32    WISCONSIN LAWYER

Top 10-Wis Constitution-half-top-left.indd   32Top 10-Wis Constitution-half-top-left.indd   32 5/22/2026   8:48:57 AM5/22/2026   8:48:57 AM



Think back to the day you were sworn in 
as an attorney in the state of Wiscon-
sin. Remember that (very long) oath 
you took? The very first promise you 

made that day was this: “I do solemnly swear I will 
support the constitution of the United States, and 
the constitution of the state of Wisconsin.” That’s 
right – you pledged your support to not one, but 
two constitutions. 

Recently, one of us asked a high school Advanced 
Placement (AP) Government class if anyone knew 
that Wisconsin had its own constitution. None of 
the 30 students did. While this may speak to the 
condition of our civic education, even Wisconsin 
lawyers could use a reminder. In litigation before 
our court, far too few attorneys recognize that the 
Wisconsin Constitution has a story – and often a 
text – all its own. It can be a source of rights, pro-
tections, and legal claims distinct from the United 
States Constitution.1

So, in the spirit of David Letterman’s top 10 lists 
(which may be dating us), here are the top 10 rea-
sons why you should pay attention to the Wisconsin 
Constitution while advocating for your client.

10 The Wisconsin Constitution was 
adopted at a distinct moment in 
time – 1848 – well after the ratifi-

cation of the U.S. Constitution in 1788 and the Bill 
of Rights in 1791, and before the ratification of the 
Fourteenth Amendment in 1868. Thus, although it 
draws on the U.S. Constitution in certain respects, 
it reflects the independent judgment of our state 
framers and ratifiers on what the state constitu-
tional convention’s president called “those great 
principles which characterize the age in which we 
live, and which, under the protection of Heaven, 
will – nay, must – guard the honor, promote the 
prosperity, and secure the permanent welfare of 
our beloved country.”2 Our constitution is therefore 

our own, with its own story and meaning that need 
not mirror its federal counterpart.3

 9 The Wisconsin Constitution shares 
similarities not just with the U.S. Consti-
tution, but also with the constitutions of 

many other states. For example, Article I, Section 
1 of the Wisconsin Constitution declares that “[a]ll 
people are born equally free and independent, and 
have certain inherent rights; among these are life, 
liberty and the pursuit of happiness; to secure these 
rights, governments are instituted, deriving their 
just powers from the consent of the governed.” This 
provision, which derives from the Virginia Declara-
tion of Rights and largely mirrors the Declaration of 
Independence, appears in similar form in the consti-
tutions of Illinois, Maine, New Mexico, Virginia, New 
Jersey, and Kansas.4 Cases in these states, and oth-
ers whose constitutions contain similar provisions 
to Wisconsin’s, might help shed light on the meaning 
of the Wisconsin Constitution.    

 

8 Many parts of the Wisconsin Constitution 
contain different and broader language 
than the U.S. Constitution and may thus 

provide broader protections. Take, for example, 
freedom of religion. The U.S. Constitution states, 
in relevant part: “Congress shall make no law re-
specting an establishment of religion, or prohibit-
ing the free exercise thereof.”5

By contrast, Article I, Section 18 of the Wisconsin 
Constitution provides the following: 

“The right of every person to worship Almighty 
God according to the dictates of conscience 
shall never be infringed; nor shall any person be 
compelled to attend, erect or support any place 
of worship, or to maintain any ministry, without 
consent; nor shall any control of, or interference 
with, the rights of conscience be permitted, or 
any preference be given by law to any religious 

Two Wisconsin Supreme Court justices highlight their top 10 reasons the 
Wisconsin Constitution can be useful to lawyers in their advocacy for 
clients. 
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establishments or modes of worship; 
nor shall any money be drawn from 
the treasury for the benefit of religious 
societies, or religious or theological 
seminaries.”

This clause, the Wisconsin Supreme 
Court has held, “with its specific and 
expansive language, provides much 
broader protections for religious liberty 
than the First Amendment.”6 Other pro-
visions of the Wisconsin Constitution 
may similarly provide greater protec-
tions for individual liberty than the U.S. 
Constitution. As former United States 
Supreme Court Justice William Brennan 
explained, “[s]tate constitutions, too, 
are a font of individual liberties, their 
protections often extending beyond 
those required by the Supreme Court’s 
interpretation of federal law.”7

7 Even when the Wisconsin Con-
stitution and the U.S. Constitu-
tion use the same language, 

their meanings may differ. For example, 
the language of the Fourth Amendment 
and Article 1, Section 11 of the Wis-
consin Constitution is identical. Yet in 
1923, 37 years before the U.S. Supreme 
Court held that the exclusionary rule is 
the presumptive remedy for violations 
of the Fourth Amendment, the Wis-
consin Supreme Court held that under 
the Wisconsin Constitution, evidence 
seized in violation of the right against 
unreasonable searches and seizures 
must be excluded from trial.8 In doing 
so, the court read Article 1, Section 11 in 

conjunction with another provision, Ar-
ticle 1, Section 8, the protection against 
self-incrimination, concluding that both 
provisions of the Wisconsin Constitu-
tion were of “equal standing and equal 
value” and that “the courts are pledged 
to support and uphold them, be the con-
sequences what they may.”9  Thus, even 
when the Wisconsin Constitution uses 
identical language to the U.S. Constitu-
tion, we can interpret the Wisconsin 
Constitution independently. 

6 Since the earliest days of our 
state’s history, the Wisconsin 
Supreme Court has embraced 

its role as the principal interpreter of 
our state constitution. In 1855, the court 
declared that “[t]he people of this state 
shaped our constitution, and it is our 
solemn responsibility to interpret it.”10 
More recently, we reiterated that we 
“will not be bound by the minimums 
which are imposed by the Supreme 
Court of the United States if it is the 
judgment of this court that the Consti-
tution of Wisconsin and the laws of this 
state require that greater protection of 
citizens’ liberties ought to be afforded.”11 
In other words, the Wisconsin Supreme 
Court has not just the power, but also 
the responsibility, to give independent 
effect to the Wisconsin Constitution. 

5 Also reflective of our state 
history, the Wisconsin Con-
stitution includes protections 

that have no equivalent in the federal 
Constitution. For example, it should be 
no surprise that the Wisconsin Constitu-
tion guarantees “the right to fish, hunt, 
trap, and take game subject to only 
reasonable restrictions as prescribed 
by law.”12 Another example is Wiscon-
sin’s long history of protecting victims’ 
rights. Wisconsin was the first state to 
pass the statutory Crime Victims’ Bill of 
Rights in 1980.13 Building on this founda-
tion, in 1993, voters approved the first 
constitutional protections for victims’ 
rights in Article I, Section 9m. And in 
2020, voters approved “Marsy’s Law,” 

which amended Article I, Section 9m 
to increase the rights of victims in the 
judicial process, including the rights to 
privacy and to full restitution and noti-
fication of all proceedings of a criminal 
case upon request.14  

4 Our state constitution may 
be more reflective of shift-
ing priorities and values of a 

majority of Wisconsinites over time.15 As 
described by Professor Jessica Bulman-
Pozen and Professor Miriam Seifter in 
their article The Democracy Principle in 
State Constitutions, “[u]nlike the federal 
constitution, [state constitutions] were 
drafted – and have been repeatedly 
rewritten and amended – to empower 
popular majorities.”16 Indeed, the Wis-
consin Constitution has been amended 
more than 150 times, compared to the 
27 amendments to the significantly 
older federal Constitution.17 Those 
amendments are an important part of 
our state’s history and have their own 
distinct ratification debates, historical 
traditions, and interpretations to draw 
on or develop. 

3 As jurisprudence in federal 
courts has continued to evolve, 
state courts and state con-

stitutions have taken on increased 
prominence. For example, after the U.S. 
Supreme Court held in Kelo v. City of 
New London that economic development 
can be a “public use” under the Takings 
Clause of the U.S. Constitution,18 the re-
sponse was swift. Many states amended 
their statutes and constitutions to 
provide stronger protections for prop-
erty rights, and state courts interpreted 
similar state constitutional provisions 
more narrowly than their federal coun-
terpart.19 State constitutions and state 
courts have likewise taken center stage 
on issues such as legislative districting, 
abortion regulation, and others.20 

2 Prevailing on state 
constitutional grounds in 
state court may be easier 
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than doing so on federal grounds, for 
several reasons. First, there are fewer 
barriers to bringing state constitutional 
claims. Standing is not a jurisdictional 
requirement in Wisconsin,21 and as a 
result, claims may proceed without 
having to satisfy the more stringent 
federal requirements of injury-in-fact, 
causation, and redressability.22 

Second, state courts may be less 
restrictive in how they interpret their 
constitution. As described by Judge 
Jeffrey S. Sutton in his book 51 Imperfect 
Solutions: States and the Making of 
American Constitutional Law, “Three or 
so levels of scrutiny – rational basis, 
intermediate or strict – may be the best 
way to assess equal protection claims 
under the National Constitution, but they 
are hardly the ordained way and hardly 
the way required by original meaning, 

living constitutionalism, pragmatism, or 
any other school of interpretation.”23  

Additionally, state courts may be 
receptive to interpreting state consti-
tutional provisions before reaching 
federal constitutional arguments. In 
several states, such as Hawaii, state 
courts have made clear that they will 
resolve the state constitutional claims 
first and will consider a federal consti-
tutional claim only if relief under the 
state claim is denied.24 

1 Lastly, but perhaps most im-
portantly, in representing your 
clients, you should be prepared to 

make any and all (non-frivolous) argu-
ments to the court. If raising a claim un-
der the Wisconsin Constitution provides 
you with another way to prevail, you do 
your client no favors by ignoring it. 

At the same time, give your state 
constitutional claims independent 
analysis grounded in the text’s 
meaning and the context of related 
provisions. Merely citing analogous 
Wisconsin constitutional provisions as 
an afterthought or a footnote to your 
federal constitutional claim isn’t enough. 
Our constitution is our own. It stands as 
a separate, independent legal authority 
requiring its own analysis supported by 
fully developed arguments. 

For all these reasons, we invite you 
to take the Wisconsin Constitution 
seriously on its own terms. And, just 
maybe, doing so will help your clients in 
the process. WL
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