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Trial Lawyers:

Trying a Case with
Different Eyes
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As we grow in mastery over
our craft, trial lawyers can
yet stray from the ideal,
letting bad habits
unconsciously creep into our
practice. Learn about the
psychology that underlies
and informs why lawyers
lose sight of that ideal and
how to combat it. Whether
trying a case to a jury or the
bench, there are lessons to
be learned or relearned in
how we present our cases.
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eing a public defender means being a trial
lawyer. For years, I prepared for (and
lived) that reality — devouring everything
I could about growing as an advocate. |
went to the “trial colleges” and cross-examination
seminars; I read the canon of trial books and listened
to the great advocacy podcasts. (Among the very best
podcasts on advocacy right now is “Sanctuary in the
Jungle” by Aaron Nelson — it will help all advocates
improve in the craft.) And if you had ever asked me
whether [ stick to the fundamentals, while constantly
trying to grow as an advocate, I'd have said yes —
without question. But recently I tried a large federal
conspiracy case with a trial consultant who revealed
how far I'd unconsciously drifted from the best
practices, practices I knew so well and honestly (yet
wrongly) believed [ was sticking to. That experience
taught me that I am still not the lawyer [ want to be,
and it made me confront how I'd fallen into some
common psychological traps. This article is about
what happens to lawyers as we grow in mastery over
our craft, and yet stray from the ideal, letting bad
habits unconsciously creep into our practice. And it’s
about the psychology that underlies and informs why
we lose sight of that ideal and how to combat it. This
is a story of that humbling (and fruitful) experience.

Seizing the Opportunity

For years, | was blessed with a great paralegal, Shavon
Caygill. For a decade, she worked with one of the
state’s best trial lawyers (Steve Hurley) and did scores
of trials with him. That experience forged in hera
keen sense of what it takes to win. As a result, she has
complete command of every part of the case, and |
trust her judgment — without reservation.

Aswe prepared for a beast of a trial, the lead
defendant announced it was hiring Rob Rosenberg
and his company RCS to run the presentation. At
this news, Shavon told me, “you don’t need me.
Rosenberg is the best I've ever seen.” She’s not
prone to hyperbole, so I asked for some details.
What followed was 40 minutes of praise about
Rob Rosenberg, his precision, his artistry, and how
his command of a case was even better than the
lawyer’s. She exclaimed, “just wait, you're going to
be blown away by the guy.” I was.

By way of background, Rosenberg had been con-
sulting on trials for over 25 years. In that time, he'd
handled over 350 jury trials — not a typo. This included
trials worth billions of dollars and trials [asting more
than six months. In that time, he'd seen it all, and he
honed a unique insight into what persuades a jury.
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But it isn’t just the quality of his work that made
him so good and worthy of that praise. It's how
he does it. And he doesn’t do it alone. Rosenberg
has surrounded himself with a team that works
seamlessly together, with each person building
on the other’s ideas, talking through what works,
and rethinking what doesn’t. This team includes a
graphic designer and trial consultants who are all
immersed in the case — bringing to the table a fresh
and informed perspective of what it takes to win.
Working together, they arrive at something truly
creative and most of all, effective.

Lessons From the Master

Fortunately for me, the lead defendant agreed that
all the defendants could use Rosenberg’s services.
When I made my appointment, it was simply to
refine my opening statement. I was so full of myself
that I was honestly just hoping for a tweak here or a
graphic there and an atta-boy — you're doing great.
Instead, I received a master class in how I need to
reimagine my approach to advocacy.

At their office, the RCS team asked me to explain
my case. For three hours [ gave my view of the evi-
dence and my client’s innocence. They challenged
some of my points, seemed indifferent to a few, and
outright frowned at others; they pushed back on
my themes, acknowledged what worked, and were
adamant about what didn't.

Exhausted and defeated, they eventually ren-
dered the verdict: I was too close to the case. For
ayear I'd mastered the organizational charts, the
emails, and the spreadsheets — all the details. And
that was stifling my ability to communicate what
mattered most: my client’s innocence. They asked
me to think about how (and whether) a jury could
receive and digest all this information in just a few
weeks of testimony. And they assured me that after
three hours of talking, and with all their experi-
ence, they could not. That was a problem.

Despite my bruised ego, I tried again. I sought to
build a clean narrative. Some points fell away, oth-
ers were recast, and solid themes began to emerge.
As that all came together, the RCS team stepped up
— drawing visuals, bouncing ideas off one another,
scrapping them, and beginning again. The creative
process was in full swing.

As the team worked, they stressed that jurors,
normal people, learn differently than lawyers. 1 had
to remember that I'm talking to people from a variety
of backgrounds; some jurors are verbal learners,
but almost everyone understands pictures. The RCS
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team then created images that didn’t just
complement my themes; they crystallized
them. They reminded me that PowerPoint
was not effective with tedious, bulleted
lists — I had to make the themes stick with
the jury as they received the evidence. And
so, the lists disappeared and the visual
themes emerged.

Reaching Jurors with Different
Learning Styles

After the trial was over and I could
finally take some time to reflect on my
experience with RCS (including some
long and meaningful conversations with
Rosenberg and his team), I came to see
that their approach was to embrace

the psychology of learning. Everyone
has different learning styles, and these
styles are shaped by various factors,
including biology and experience.' Based
on how quickly (and easily) we can grasp
ideas, we start to prefer certain learning
styles over others. And we become more
efficient at understanding and using
information as we create our preferred
mental frameworks.?

As a general matter, lawyers are
(whether through disposition or train-
ing) almost always cued into learning
through written words.® But in trial
we're not persuading other lawyers,
we're helping reach the jurors’ diverse
learning styles. Each juror is making
sense of sometimes complex arguments
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| thank Madeline Koengeter, who worked
tirelessly on the research for this article and
made sure | didn’t stay in my echo chamber as
we edited this over and over again. It was a joy
working with her.
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through their “personal toolbox.”
Auditory learners may benefit from a
clear and linear story; visual learners
may need images, charts, and other
aids; and kinesthetic learners may
benefit from a simulation that they can
participate in.* Lawyers who know (and
appreciate) this will tailor their presen-
tations to incorporate those styles and
modes of conveying information. That's
pretty basic. And I'd heard it all before,
but along the way I'd forgotten so much
of it. 1 had fallen into a rut.

As we geared up for trial, RCS’s
emphasis on learning styles was in full
effect. The case was a conspiracy to
(among other things) hide the condition
of a mill from auditors and regulators.
One of the defense theories was that if
there had been such poor conditions at
the mill, a constant stream of audits and
inspections would have revealed them.
So, RCS made a summary exhibit, where
the jurors had a calendar on an iPad and
they could press any day of the relevant
four-year period to see who was at the
mill and what had been reported. The

summary was not the traditional bulky
calendar or a stale chart capturing the
evidence in cumbersome bullet points.
Instead, RCS created a completely im-
mersive and interactive summary that
made the data accessible for the jury and
let them scroll through it, so they could
grasp and work within a familiar and
intuitive setting: a touch screen.

This was so novel and so good it
caused the judge to remark: “I've never
seen anything like this before.” What
RCS had done was as profound as it was
simple: they refused to abide by what
had always been done; they reimagined
how this information could be presented
— harmonizing it with how we learn in
everyday life. It was (lacking a better
term) truly remarkable.®

Moving Outside My Echo Chamber and
Embracing a Diversity of Opinions

That summary exhibit was just a small
part of RCS’s approach to challenging
the lawyers to think differently. Every
trial lawyer knows that at some point
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we go into the proverbial cave, we drink
the Kool-Aid — convinced that the only
reasonable way to view the evidence is
ours.® I am very, very guilty of that. A
month out from trial, I had made that
cave my second home. But RCS refused to
let me stay there. They forced me to see
the evidence with different eyes. I had

to forget the spin I placed on every fact
and understand how other people would
perceive and be affected by the evidence.
That meant venturing outside my echo
chamber, where I only solicited the views
of other defense attorneys, and seeking
out a diverse range of opinions.

Diversity is a must — the benefits are
undeniable and have been proven time
and again.” The law is historically (and
sadly) one of the least diverse fields.® That
reality can (and often does) interfere
with an attorney’s ability to identify and
address their blind spots.? In psychology,
that phenomenon is called a narrative
bias.!° As that term is used in psychology,
anarrative bias tells us that our story is
the correct version, so we fail to see other
relevant information that might lead us to
adifferent conclusion about how the story
should be presented.!

In trial, cleaving to a narrative bias
can be catastrophic.? Often the people
we brainstorm our cases with are other
lawyers, so instead of our narrative bias
being dispelled, it’s simply confirmed
and often magnified. We get a one-track
mind, and we close our mind to other
perspectives, including the perspective
that matters: the judge’s and the jury’s.

By failing to account for how others
might view the evidence, we are not zeal-
ously serving our clients. To fight against
this, we need to solicit outside viewpoints
and incorporate other’s perspectives.
This lets lawyers tackle the reality that
at least one juror won't see the evidence
exactly the way we do — as some dorky
lawyer. By intentionally focusing on
diversity of thought, life experiences, and
worldviews, we have a better chance of
understanding how jurors may perceive
the evidence. That’s the only effective way
to combat narrative bias.
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RCS’s Refusal to Let Me Stay in the
Cave of My Own Narrative

While RCS was clearly “on the defense
team,” they always brought an outsider’s
view — a fresh perspective that wasn't
wedded to what I wanted to hear but to
what I needed to hear. Two instances of
this changed the trial and cemented for me
the need to always bring in several people
without a].D. to talk through my case.
First, RCS was keen on the jurors’
backgrounds. They encouraged us to
stress points that would resonate with
particular jurors. So, the juror who over-
sees human resources (HR) for a large
company would understand the need to
trust those you've delegated tasks to; the
juror in compliance would understand
how much my client had to trust the data
he was given, his job wasn't to verify
the data, just compile it; and the juror
in information technology (IT) would be
familiar with some of my other themes
implicating the company’s computer
system and user error. Recognizing and
tailoring points to the jurors’ particular
backgrounds added entire chapters to
my cross-examination. Indeed, RCS
challenged me to reach beyond my
outline of what I thought was convincing
and think of concrete subsidiary themes

that would resonate with this jury, made
of these individual jurors. Developing
those additional themes added a rich-
ness to my presentation that I would
have otherwise missed because [ was
too in love with the way I saw the case.
The second instance of RCS’s brilliance
was pure gold. Deep in the trial, we were
reviewing emails and [ was explaining a
point I needed to make with a particular
witness. Rosenberg noticed something
the (many) defense lawyers had missed
over the past year — one attachment
was titled 2015log.xIs(backup)(backup)
(backup)(backup). I had been thinking
about the data in terms of Microsoft 365
and not Excel 2013, which the company
was using at the time. And I had missed
the subject line’s importance. To help me
understand the point (and so I could then
explain it to the jury), Rosenberg went to
Office Depot and found an actual CD of
Excel 2013. Then, he loaded it and made
avideo of how the system had to crash
multiple times for the file to have that
name. That became one of the most im-
portant points in my closing — it would
take another article to explain why it
worked, but it worked. And that small
piece of insight (read: brilliance) was
the product of a diverse team of people
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working together to see the case accu-
rately so we could persuasively convey it
to the jury. That diversity of knowledge
and experience changed the trial and
helped me see that I must prepare for
trials differently — I must prepare for
them outside of my oh-so-comfortable
echo chamber.

Breaking Out of My Fixed Mindset

For decades, I've embraced (in the ab-
stract) the fact that everyone learns differ-
ently, and that diversity helps us see issues
through new lenses. If before that trial, I
was ordered to rate myself on both points,
I'd have given myself a near-perfect score.
Yet upon reflection, in the last decade of
my career, my trial presentation rarely
reflected those beliefs.  communicated in
the way I was comfortable and I thought
was persuasive — not in the way a diverse
jury would embrace and understand. And
Lusually only talked about my case with
other criminal defense attorneys. I rarely
asked others to hear about the case and
how they perceived the evidence. Looking
back, I can see that after 15 years of
practice, what was once exhilarating had
somehow become routine.

The point is this: Experienced lawyers
can (over time and unintentionally) devel-
op a fixed mindset."® We get used to using
the same techniques because they work —
or at least, at some previous time long ago
they did and we anticipate that they will
again. We forget that a different approach
might be more persuasive. Despite our
best intentions, we fail to embrace differ-
ent strategies — we fall into a rut.*

That’s not all bad. A well-worn path
becomes smoother and quicker, getting
us closer to success with less effort.”” But
that familiar road often causes us to lose
our innovation and the desire to adapt.
Just as we must embrace jurors’ differ-
ent learning preferences and solicit oth-
ers’ views, we also need to know when
to forge a new path — particularly with
how we approach our craft.

Looking back, I can see that [ was in a
professional rut, and RCS broke me out
of it. The team modeled for me a differ-
ent and better way: I needed to not just
recapture the open-mindedness of my
early days in practice, 1 also had to go
back to the fundamentals and confront
whether [ was embracing them today.
That trial opened my eyes and convinced

me of the fact that I need to ruthlessly
reexamine my approach to advocacy and
challenge myself to reengage with the
fundamentals.

Last Thoughts

It was truly a privilege working with
Rob Rosenberg and his team, and I hope
every lawyer has the opportunity to
work with them or a different group —
one that forces them to reexamine how
we think about our practice. But the les-
son of this article is less about RCS and
more about confronting the fact that
there’s always room to grow. We need to
look for people who will help us do that.
It could be RCS, it could be a mentor, or
it could be a colleague who simply cares
enough to challenge us on whether we're
abiding by the fundamentals.’ Whoever
it is and whatever form it is in, we need
to step back and honestly ask whether
our advocacy reflects the best prac-
tices that we know to be true but have
(for some reason) failed to maintain.
Breaking out of our plateaus and return-
ing to those best practices will often

be the difference between winning and
losing a case. It was for me. wi
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