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In ayears-long trend, the Wisconsin Court of Appeals is taking longer to
decide cases than it did at the turn of the century. Lawyers, judges, and
justice system participants, including this author, will continue to debate
the potential reasons; in the meantime, the author offers tips for speeding a
case’s journey to the goal of a decision by the court of appeals.
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ot everyone spends happy hours and
fish fries discussing the finer points of
Wisconsin appellate practice, but for
those of us lawyers who do, one of the
most frequent topics of discussion is how long it
takes to get a decision from the Wisconsin Court
of Appeals. Depending on the district, anecdotal
accounts are that decisions often are issued 12-18
months after briefing is completed. In a show-of-
hands poll I conducted at a recent continuing legal
education program, roughly half of the litigators in
attendance indicated they had at least one active
appeal that had been fully briefed and awaiting
disposition for longer than a year. As of this writ-
ing, | have one appeal that has been fully briefed
and awaiting disposition for 16 months.
In this article, I unpack my theory as to why the
court of appeals is taking so much longer today
to decide cases than it did a quarter-century ago,
despite a shrinking caseload. I then describe a few
procedural mechanisms attorneys can employ to
speed up the appellate process.

Fewer Cases, More Deliberation

Inresearching this article, I reviewed the annual
statistical reports published by the court of ap-
peals between 2001 and 2024, the latest year for
which a report was available when I conducted my
research. The data shows that the court is deciding
cases at the slowest pace on record.! In 2001, an
authored three-judge opinion issued, on average,
335 days after the filing of a notice of appeal.?

In 2024, the same opinion took 505 days (51%
longer).® Per curiam decisions took even longer,
going from 329 days in 2001 to 540 days in 2024
(64% longer).* One-judge decisions took longer too,
climbing from 173 days in 2001 to 260 days in 2024
(50% longer).* Table 1 illustrates the steady climb
in the number of days to decision for nearly every
year since 2001.
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Table 1: Days to Decision

3-Judge Per
Authored Curiam 1-Judge
Year Opinions Opinions Opinions
2001 335 329 173
2002 308 308 181
2003 327 312 199
2004 345 327 184
2005 374 374 182
2006 384 41 187
2007 352 398 215
2008 355 382 201
2009 371 377 202
2010 377 394 220
20N 392 380 213
2012 416 381 204
2013 366 370 191
2014 367 361 190
2015 344 383 201
2016 425 398 250
2017 478 454 248
2018 415 442 252
2019 441 449 259
2020 460 497 274
2021 490 534 271
2022 481 514 262
2023 519 548 277
2024 505 540 260

Significantly, the increase in the court’s days-
to-decision metric is not a function of a growing
caseload. Just the opposite. The court’s caseload
has fallen significantly since the millennium
began. In 2001, there were 3,421 total cases filed
at the court of appeals.® By 2024, case filings were
down to 2,529 (a 26% decrease).” The number of
decisions issued also fell dramatically. Authored
three-judge opinions fell from 453 in 2001 to 112 in

®
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2024 (a 75% decrease).® Per curiam opin-
ions fell from 576 in 2001 to 342 in 2024
(a 41% decrease).’ One-judge decisions
fell from 369 in 2001 to 208 in 2024 (a
44% decrease).l” Summary dispositions
fell from 987 in 2001 to 619 in 2024 (a
37% decrease). And memo opinions fell
from 891 in 2001 to 750 in 2026 (a 16%
decrease). By virtually every metric, the
court’s caseload has fallen substantially,
even as the time it takes to issue a deci-
sion has increased. Table 2 illustrates
the steady decrease in the court of ap-
peals’ caseload.

SofarasIcan discern, there are two
possible culprits for the court of ap-
peals’ lethargic pace.

The first possible culprit is the rise of
motion practice — for example, motions
for enlargements of time, to dismiss,
for summary disposition, to supple-
ment the record, and so on. This is the
one area in which the court’s workload
significantly increased in the past 25
years. In 2001, the court fielded 9,925
motions." By 2024, that number had
risen to 19,463 (a 96% increase).'? The
increase in motion practice appears to
be correlated with both the introduction
of e-filing in the court of appeals and the
nationwide proliferation of litigation by
self-represented individuals.

Although the rise in motion practice
may explain some of the increase in
the time to disposition, I don't think it’s
an especially satisfying explanation.
Many motions are resolved or at least
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Table 2: Number of O

3-Judge |Per
Authored | Curiam |1-Judge

Year |Opinions |Opinions | Opinions
2001 | 453 576 369
2002 | 408 523 353
2003 | 366 447 400
2004 | 349 449 252
2005 | 444 449 283
2006 | 480 535 236
2007 | 428 538 215
2008 | 345 539 236
2009 | 332 502 264
2010 | 341 577 242
20M 328 546 271
2012 | 317 528 236
2013 | 318 544 204
2014 | 287 550 227
2015 | 210 506 222
2016 | 183 471 233
2017 | 187 478 217
2018 | 189 388 227
2019 | 167 375 199
2020 | 157 320 173
2021 | 160 386 161
2022 | 109 270 220
2023 | 100 378 217
2024 | N2 342 208

initially reviewed by staff attorneys,
with relatively less involvement of the
assigned judges. This explanation also
does not account for the 26% drop in
total case filings over the same period.
Because motions require substantially
less time to resolve than entire cases,
that drop likely offsets most or all of the
increase in judicial resources devoted to
resolving motions.

The second possible culprit is that
the court of appeals’ pace of decision-
making fluctuates to maintain a stable
docket. Despite all the change over the
past quarter-century, the size of the
court’s docket has remained surpris-
ingly stable, averaging 2,034 pending
cases at the end of each year. At the end
of 2001, there were 2,013 cases pend-
ing at the court.” At the end of 2024,
the court had 2,124 cases pending."

®

Between 2001 and 2024, the court’s
pending cases never fell below 1,882
and never rose above 2,159. The vari-
ance from the mean averaged only 4%
and peaked at 7%. In short, at the end
of any given year, the court of appeals
had in the neighborhood of 2,000 cases
pending on its docket — regardless of
the number of cases filed that year. This
steady trend is illustrated in the third
column of Table 3.

The more striking metric may be the
annual statistics for “average filings
per judge” and “average terminations
per judge.” No matter which year, the
number of average case filings per judge
roughly equals the average number of
case terminations per judge. For exam-
ple, in 2001, there was an average of 214
filings per judge and an average of 220
terminations per judge.”® More than two
decades later, the numbers were much
lower but still highly correlated. In 2024,
there was an average of 158 case filings
per judge and an average of 155 termina-
tions per judge.'® As demonstrated in the
third and fourth columns of Table 3, av-
erage filings and terminations per judge
have steadily fallen in tandem. When
data from all available years is compiled,
the coefficient of correlation between
average filings per judge and average
terminations per judge is +0.97. That'’s
nearly perfect correlation between case
arrival and case termination.

If the rate of case arrival has equaled
the rate of case termination for the past
quarter-century, how is it that the time to
decision has grown so substantially? The
answer appears to be that, although the
court of appeals has fewer cases, it simply
spends more time on the cases it does have
— and, in the process, maintains a stable
caseload of about 2,000 pending cases.

This theory is supported by the strong
inverse correlation between the average
filings per judge and days to disposition.
The coefficient of correlation between
average filings per judge and days to
decision is -0.77, a fairly strong inverse
correlation. For authored three-judge
opinions, the coefficient of correlation is
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Table 3

Pending Average Average
Motions Cases at Filings Terminations Total Case

Year Filed Year End per Judge per Judge Filings
2001 9,925 2,013 214 220 3,421
2002 9,850 1,935 209 218 3,342
2003 10,111 1,999 216 216 3,453
2004 |10,023 2,130 206 201 3,296
2005 10,623 1,993 191 203 3,056
2006 | 10,661 2,007 192 196 3,078
2007 10,789 1,906 178 189 2,841
2008 1,435 2,008 194 192 3,102
2009 | 12,679 2,068 192 192 3,067
2010 12,003 2,019 190 198 3,035
20M 12,382 1,997 179 185 2,870
2012 12,856 2,000 168 172 2,689
2013 13,805 1,882 172 185 2,758
2014 13,729 2,108 178 168 2,849
2015 14,157 1,965 160 174 2,560
2016 14,952 2,032 152 151 2,426
2017 14,777 2,086 153 153 2,440
2018 15,876 2,023 149 155 2,377
2019 16,381 2,150 145 141 2,318
2020 14,384 2,140 129 132 2,059
2021 13,811 2,159 135 138 2,156
2022 14,495 2,070 132.3 143.7 2,116
2023 17,279 1,991 148 159 2,360
2024 19,463 2,124 158 155 2,529

even stronger, at -0.83. And for one-judge
decisions, it is stronger still, at -0.88.
These numbers demonstrate a strikingly
strong inverse relationship between the
number of cases filed in any given year
and the average number of days the court
of appeals takes to decide a case.

If this theory is correct — that a di-
minishing caseload is tied to an increase
in days-to-decision — the explanation
for this phenomenon is more difficult
to pin down. [ think an analogy may
explain some of what is going on here. I
grew up as the oldest of eight children.
On occasion, someone would say to
my parents, ‘I don’t know how you do
it,” or something to that effect. On one
occasion, I recall my dad responding in
jest, “Whether you have one kid or eight
kids, they'll take all your time and all
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your money.” So too, it would seem, with
appeals. Whether the court has 3,421
case filings (as it did in 2001) or 2,529
case filings (as it did in 2024), the court
will issue its decisions at whatever pace
allows it to maintain an overall caseload
of around 2,000 cases. (Of course, the
court loves all of its 2,000 cases equally.)
This is essentially a variation on
Parkinson’s Law, which posits that work
expands to fill the time allotted for its
completion. Here, however, it's not the
work expanding to fill the time, but rather
the time expanding to maintain a stable
caseload. It’s like a to-do list that is always
a page long, no matter how busy you are.
To be clear, none of this should draw
into question the court’s work ethic. By
all accounts, the judges and their staff
attorneys are extremely busy — more so

even than when caseloads were substan-
tially higher. Days to decision also varies
district-to-district, suggesting there is
some correlation between the number of
judges in a district and the speed at which
that district can turn out decisions. What
1 offer here is simply one theory about
what could be going on. The full story
may be more complicated and require
further discussion. I hope this article
serves to jump-start those discussions.
For now, though, it's time to move on to
more practical insights.

Speeding Up the Appellate Process

The court of appeals generally consid-
ers cases in the order in which they are
received. Thus, speeding up the appellate
process requires either getting into the
decision queue faster or jumping to the
front of the decision queue. The following
are three procedural mechanisms that
accomplish one or both of these goals.

Self-Help Advancement. There are
several ways attorneys can shave weeks
or even months off an appeal simply
by acting promptly in the early stages
of the case — what Michael Heffernan
termed “self-help advancement.”” The
most obvious way to speed up an appeal
is to start early. Typically, a notice of
appeal must be filed within either 45 or
90 days after entry of a final judgment,
depending on whether a notice of entry
of judgment is filed.”® Straight away, an
appellant can shave from one-and-a-
half to three months off an appeal by
promptly filing a notice of appeal.

Next, many appeals hit a snag in the
early going, waiting for court report-
ers to prepare the transcripts needed
to compile the circuit-court record.
Court-reporter shortages throughout
the state have caused months-long
delays in the preparation of transcripts.
Because briefing schedules are keyed off
assembly of the circuit-court records,
delayed receipt of transcripts leads to
delayed appellate briefing schedules.

In many instances, this can be avoided
by anticipating which transcripts will
be required for an eventual appeal and
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ordering those transcripts while the
case is still pending in the circuit court.
If you do find yourself waiting for a
court reporter to prepare one last tran-
script before the record can be finalized,
inquire with the court reporter about
options to expedite the transcript order
and politely encourage the court report-
er to prioritize the missing transcript.

Better yet, consider skipping the rec-
ord altogether. Wisconsin’s rules of ap-
pellate procedure permit the parties to
jointly file “an agreed statement of the
case in lieu of the record on appeal.”®
Such a statement must 1) “[s]how how
the issues presented by the appeal arose
and were decided by the trial court,”
and 2) “[r]ecite sufficient facts proved or
sought to be proved as are essential to
aresolution of the issues presented.”?
Although this approach is not used
often today, a quick Westlaw search
reveals that it was put to effective use
in the 1980s and 1990s.*

Finally, once briefing begins, a party
can shave up to a month-and-a-half
off an appeal by filing briefs early. For
most cases at the court of appeals, the
appellant’s brief is due 40 days after the
filing of the circuit court record, the re-
spondent’s brief is due 30 days after the
appellant’s brief, and the reply is due 15
days after the response brief.?? Because
each deadline keys off the prior filing, fil-
ing a brief early effectively shortens the
briefing schedule — and, in turn, hastens
the submission of the case to the judges.
Unfortunately, there’s little an attorney
can do about opposing counsel request-
ing extensions of briefing deadlines.

Expedited Appeals Program. If you
ask a judge in three of the state’s four
appellate districts how best to receive
a prompt disposition of an appeal, the
judge will most likely direct you to the
expedited (also known as “fast-track”)
appeals program. Wisconsin’s rules
of appellate procedure provide that
“the court of appeals may develop an
expedited appeals program,” which
“may involve mandatory completion
of docketing statements by appellant’s
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counsel and participation in presubmis-
sion conferences.”? However, by rule,
“participation in the court’s accelerated
briefing and decision process is volun-
tary.” That means all parties to the
appeal must consent to the expedited
procedure to take advantage of it.

As currently constituted, the
expedited-appeals program proceeds
in two stages.” In the first stage, the
case is evaluated for fast-track eligibil-
ity and voluntary participation.? This
occurs primarily through the docketing
statement, a questionnaire filed with
the notice of appeal, in which appel-
lants provide high-level information
about the case and state whether they
wish to participate in the expedited-
appeals program.?’ In general, cases are
eligible for fast-track consideration if
1) no more than three issues are raised,
2) the briefs will not exceed 15 pages,
and 3) the briefs can be filed on a com-
pressed timeline.

If the appellant expresses a willing-
ness to participate in the expedited-
appeals program, the court will inquire
with the other parties whether they
also consent. In Districts Il and 111, this
occurs via a confidential presubmis-
sion conference with a staff attorney.?®
During that brief conference, the staff
attorney leads a discussion to determine
whether all parties consent to partici-
pate in the expedited-appeals program
and to determine a briefing schedule.

In District 1V, a staff attorney commu-
nicates with the parties in writing to
determine their willingness to partici-
pate.? Under either approach, if all par-
ties consent, the court enters an order
placing the case on the fast-track docket
and setting the briefing schedule.

The second stage of a fast-track ap-
peal is the litigation of the appeal itself.
In general, briefs filed in an expedited
appeal will be half the length of the
briefs filed in an ordinary appeal (hence
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the judges’ favorable view of the expe-
dited-appeals program).*® The briefing
deadlines will also be roughly half as
long as for a regular appeal, shaving
more than a month off the ordinary time
to disposition. But the real benefit of
the expedited-appeals program is that,
once briefing is complete, fast-track ap-
peals go to the front of the queue for the
court’s consideration.®' For most cases,
this cuts between three and six months
off the time to disposition.

The data demonstrates that fast-
track appeals are decided much faster
than ordinary appeals. In 2024, fast-
track appeals were decided, on average,
190 days after the filing of a notice of
appeal.® Recall that a standard three-
judge decision took 505 days, meaning
that, on average, a fast-track appeal was
decided more than two-and-a-half times
faster than aregular appeal.®

Depending on the district, an expe-
dited appeal can move even faster. In
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Table 4: Days to Decision

District | District Il District IlI District IV Combined
3-Judge 583 521 651 387 505
Opinions
Per Curiam 567 526 604 471 540
Opinions
Fast Tracks N/A 219 236 116 190

the Madison-based District IV, fast-track
appeals were decided at the staggeringly
fast pace of 116 days.* Districts Il and 111
took a little longer, at 219 and 236 days
respectively, but still provided substantial
time savings.® As Table 4 shows, in 2024,
ordinary three-judge decisions took 521
days in District Il and 651 days in District
111.% For a relatively straightforward case
in Districts II, I1I, or IV, opting into the
expedited-appeals program is an easy call.
As for District I, the Milwaukee-based
district does not currently offer an
expedited-appeals program, and, ac-
cording to the court’s annual reports, it

has not offered a fast-track option since
before 2001. Unfortunately, that leaves
little recourse for advocates hoping to
short-circuit District I's average of 583
days-to-decision for three-judge opin-
ions.*” My hope is that District [ might
one day join the other three districts in
offering a fast-track option, but for now,
it's not available.

Motion to Advance. Sometimes, in an
appropriate case, judicial intervention
is needed to hasten the disposition of
an appeal. In that situation, the judicial
mechanism to speed up an appeal is the
aptly named “motion to advance.”
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As previously noted, the court of
appeals ordinarily reviews cases in the
order in which briefing is completed
— meaning a case will sit for between
three and six months after briefing is
complete before the judges even review
the briefs or meet to discuss the case. In
an appropriate case, a party may bring
amotion under Wis. Stat. section (rule)
809.20 to advance the court’s review of
the case. That rule provides, “A party may
file a motion to advance the submission
of a case either before or after the briefs
have been filed.” A motion to advance
will be granted only upon a showing of
extenuating circumstances: “The motion
should recite the nature of the public or
private interests involved, the issues in
the case and how delay in submission will
be prejudicial to the accomplishment of
justice.”*® Motions to advance are subject

to the standard appellate motion proce-
dures in Wis. Stat. section (rule) 809.14.
It has been observed that “as a practical
matter, only exceptional cases will be
advanced,” if for no other reason than “the
advancement of one case means the delay
of another case.”*® However, when a case
truly warrants special treatment, the mo-
tion to advance is an appropriate mecha-
nism to hasten its consideration. The
court of appeals has even chided a party
for failing to bring a motion to advance to
prevent an appeal from becoming moot.*°
Motions to advance are most success-
ful when time-sensitive issues such as
competency,* public-records requests,*
or elections are involved.** On occasion,
the court of appeals has accelerated cases
based on the significance of the issues to
the public interest.* Of course, the court
of appeals will not take kindly to motions

to advance that are filed as a matter of
course or filed in cases that do not involve
a true exigency, so careful consideration
is advised before filing such a motion.

Conclusion

In Wisconsin, appeals are taking longer,
even as there are fewer of them. In this
article, I've suggested that the increase
in days-to-disposition is tied to the di-
minishing number of appeals filed with
the court. Based on the data available,
the trend of lengthy appeals will likely
continue, even as the court’s caseload
continues to fall. That being the case,
the procedural mechanisms described
in this article — self-help advance-
ment, the expedited-appeals program,
and (when appropriate) the motion to
advance — are the best ways to ensure
timely disposition of your appeal. wi
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