As | See It:
Understanding Fusion Voting

16 WISCONSIN LAWYER

Fusion Voting-half-horizontal center-left.indd 16 7N 3/25/2026 2:36:57 PM
Nz



No single electoral reform is going to cure every ailing aspect of democracy
in the United States. But at least one reform, fusion voting, is ripe for
reexamination by courts that previously upheld state bans on its use. This
article explains what fusion voting is and why people are talking about it.

BY JEFFREY A. MANDELL & KACY C. GUREWITZ

usion voting is having a moment. In sev-
eral states, including Wisconsin, lawsuits
have been filed to invalidate old laws ban-
ning fusion nominations.! The American
Bar Association Task Force for American Democracy
[hereinafter the ABA Task Force] recommended that
states consider fusion as a remedy to governmental
gridlock arising from hyper-partisan polarization,?
and the University of Wisconsin Law School recently
hosted a day-long academic conference on the
possibility of reviving fusion voting in Wisconsin.?
But what is fusion voting? Despite its importance
in Wisconsin history, most people today, includ-
ing many election lawyers and politically engaged
individuals, are unfamiliar with the idea. Given
the potential role fusion could play in ameliorating
democratic decline, that’s unfortunate.

What Is Fusion Voting?

In short, fusion voting refers to the ability of
candidates to accept nominations from multiple
parties for the same office. As the ABA Task Force
described, “fusion voting allows two or more

parties to nominate the same candidate, with that
candidate’s consent. Such candidates appear on
the ballot under the banner of each legally recog-
nized party. Votes are tallied separately by party
and then [all votes for each candidate are] added
together to produce the final outcome.™

Consider, for example, a non-fusion election for
statewide office. The Democratic Party nominates
candidate A, and the Republican Party nominates
candidate B. Two smaller parties put forward their @
own candidates, C and D, respectively. Wisconsin
is a closely divided state, so either candidate A or
B is almost certain to win, likely by a slim margin.
Candidates C and D will each win a small share of
the vote; not only will the two of them together
win more votes than the margin of victory be-
tween candidates A and B, but one of them alone
will surpass that margin. That has happened here
in Wisconsin, as illustrated in the accompanying
table showing the results of Wisconsin’s 2024 elec-
tion for U.S. Senate.® [See Figure 1.]

Now imagine that fusion voting is legal in
Wisconsin. Smaller parties still have the option

Figure 1

Results of Wisconsin’s 2024 Election for U.S. Senate

Party Candidate Votes Percentage
Democratic Tammy Baldwin 1,672,777 49.33 (winner)
Republican Eric Hovde 1,643,996 48.48

Disrupt the Corruption Phil Anderson 42,315 01.25
America First Thomas Leager 28,751 00.85
n/a [various write-ins] 2,948 00.09
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to nominate their own candidates who )
. . . Figure 2
will attract a tiny sliver of the vote. They .
also have the option of cross-nominat- Scenarlo 1
ing the major-party candidates best
aligned with their party, and they can Party Candidate Percentage
then urge voters to support the major- Democratic Williams 44
party candidate on the fusion-party Republican Roberts 43 (winner)
line. If their candidate wins — especially Fusion Roberts 13 (winner)
if their voting line contributes more
than the margin of victory — the smaller
party is well positioned to demand their Scenario 2
candidate advance the party’s issues
and keep the promises made when the Party Candidate Percentage
party agreed to fuse on that candidate. Democratic Smith 42 (winner)
Here are two fictional scenarios that :

o . Republican Jones 46
show how this might work.® [See Figure ) : :

R . R Fusion Smith 1 (winner)
2.] In Scenario 1, the minor Fusion Party .
fuses with the Republican Party to ‘ Green‘ Hughes 05
support its candidate, Roberts. While Libertarian McCormack 0.5
Democratic candidate Williams gar-

nered 44% of the total vote (the most on
any one ballot line), Republican candi-
date Roberts wins this fusion election.
Roberts received 43% of the vote on the
Republican Party line (not enough to
overcome Williams) and adds the 13%
of the vote she received on the Fusion
Party to total 56% of the vote.

In Scenario 2, we see that this system
holds up when a larger number of minor
parties are added to the mix, even when
some choose not to utilize fusion. In
this case, Democratic candidate Smith
receives 42% of the total vote, while

-
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Republican candidate Jones receives 46%.
But when the Fusion Party line, where
Smith received another 11% of the vote,

is added in, Smith comes out ahead with
53% of the total vote. Smith wins the
election. Here, again, fusion makes the
difference in the outcome of an election.

Why Fusion Voting?

Aplurality of Wisconsin registered vot-
ers — 39% — don’t identify with either
the Republican or the Democratic Party.”
This is consistent with national opinion:
38% of American voters say that neither
of the major parties fights for people like
them,® and among those who identify as
Democrats or Republicans, fewer than
one in four believe that their own party
has “alot of good ideas.” While there are
often third-party options on Wisconsin
ballots, voters know that third-party
candidates rarely win. Most people don't
want to waste their vote on a candidate
with no possibility of winning, or worse,
risk “spoiling” an election by helping

to elect their least-preferred candi-
date. Fusion voting would allow those
Wisconsinites to vote on the ballot line
of a political party whose values align
with their own, while still supporting a

candidate with a shot of winning (that
is, a candidate also nominated by one
of the two major parties). Even if that
major-party candidate weren't seen as
ideal, a voter who previously could not
vote at all or do so only while holding
their nose would now be able to send a
message about what their vote stands
for. Candidates and the major parties
would hear that message, especially if
they want to compete for those votes in
the future.

Proponents believe fusion parties and
voters aligned with those parties would
build power over time. Fusion voting
“disrupts the restrictive two-party
binary”*® because it incentivizes smaller
political parties to form and allows
them to accumulate and exert power.
When voters choose to vote on a smaller
party’s fusion line, they increase that
party’s leverage.

This is not a mere abstraction. Fusion
voting has been extensively used in
the United States. It is a major part of
Wisconsin’s political history, and it is
an active practice in two states that
currently allow it. The next two sections
take a closer look, first back in time,
then to two states on the East Coast.
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Fusion Voting Was a Force in
19th-Century Wisconsin

Fusion was a defining thread in the
pattern of Wisconsin’s political culture
for the state’s first half-century. After
state residents who could vote rejected
Wisconsin’s first proposed constitution,
the second constitutional convention
united Whigs and Free Soilers, both of
which endorsed ratifying the new con-
stitution." Three years later, Wisconsin’s
second governor, Leonard J. Farwell, was
elected as a fusion candidate, nomi-
nated by both the Whig Party and the
Free Soil Party.”? And several abolition-
ist parties united in 1854 at the Little
White Schoolhouse in Ripon, agreeing to
cross-nominate several candidates from
the constituent parties under the ban-
ner of the new Republican Party.” The
Republican Party was a smashing suc-
cess, not only subsuming the abolitionist
parties but leading to the dissolution of
the Whigs and becoming the national
counterpoint to the Democratic Party."
From the first election they con-
tested in 1854, Republicans dominated
Wisconsin politics for decades, but
they frequently won by narrow mar-
gins.” In 1873, the Democrats fused
with the Reform Party and achieved
rare success, electing William R. Taylor
as governor and taking control of the
Wisconsin Legislature.' Though the
Republicans quickly regained control
in 1875, Wisconsin politics remained
volatile.” Over the next two decades,
myriad political organizations sprang
up in Wisconsin, including the Grange
Movement, the Silver Party, the
Greenback Party, the Temperance
Party, the Labor Party, and the Populist
Party."® These smaller parties fused at
times with the Democrats, at times with
the Republicans, and sometimes with
one another."” Indeed, the Democrats
and the Republicans occasionally fused
together to deter the smaller parties.?
In 1897, when Republicans controlled
all state offices and 119 of the 133
seats in the legislature, their leader-
ship sought to consolidate control by

adopting a law prohibiting fusion vot-
ing.' That [aw remains in place today,
limiting parties from cross-nominating
candidates and denying voters the op-
portunity to cast votes for the parties
and candidates of their choice.

Contemporary Fusion Voting in
New York and Connecticut

There’s no need to conceptualize fusion
voting solely on its historical record.
Fusion voting is legal and widely used
today in two states, New York and
Connecticut; in both, in recent years
there has been relatively stable majority
support for Democratic-leaning candi-
dates. In these states, the most active fu-
sion party is the Working Families Party
(WFP), a progressive political party that
operates generally to the political left

of the Democratic Party. The WFP has
championed raising the minimum wage,
paid family leave, and reforming health
care, among other issues.?

The WFP has sometimes provided
the winning margin for Democratic
candidates it has cross-endorsed.* At
other times, the WFP has run its own
candidates for office, rather than cross-
endorsing a major-party candidate; for
example, New York Attorney General
Letitia James was first elected to the
New York City Council on the WFP line,
running against, rather than with,
the Democratic Party nominee.? The
WFP has also, at times, cross-endorsed
Republican candidates.?

The WFP is not the only smaller
party in New York and Connecticut. The
Conservative Party is active in New York
politics, often but not always cross-en-
dorsing Republican candidates.?” In 1994,
the Conservative Party garnered on its
line more than the winning margin for
the Republican candidates for governor
and attorney general.?® The Connecticut
Independent Party both cross-endorses
candidates and runs its own candidates
for office.?° The Green Party, which is
active in both New York and Connecticut,
runs its own candidates and does not
support fusion voting.*

Previous Litigation Over Fusion Voting

By banning fusion voting, state govern-
ments — controlled by the two major
parties — have barred groups of people
with distinct beliefs (that is, political
parties) from putting candidates on the
ballot just because another group has
already supported them. It should come
as no surprise that the issue has been
heavily litigated. The major parties don't
welcome competition, and U.S. voters
and smaller parties don't like having
their freedoms taken away.

In fact, Wisconsin’s fusion-voting ban
faced an immediate challenge, State ex
rel. Anderson v. Runge, rooted solely in
the state constitution’s Article I1I right
to vote by ballot. That challenge failed
because the Wisconsin Supreme Court
found that “ballot” as used in Article
11l meant any written or printed paper
showing the voter’s choice, and thus the
ban on fusion voting did not contravene
that right.* A compelling dissent made
the point that the fusion-voting ban
served no purpose except to impair
small political parties and thereby limit
the efficacy of some voters’ prefer-
ences.32 In other states, too, challenges
in that era were generally rejected.® A
notable exception is New York, where
the fusion-voting ban was struck down
as aviolation of the state constitution.**

But the story does not end there. A
few decades ago, Wisconsin lawyers
Joel Rogers and Sarah Siskind became
interested in fusion voting. They
challenged the fusion-voting bans in
Wisconsin and Minnesota as violating
the U.S. Constitution. The Wisconsin
case, Swamp v. Kennedy, ended with
an adverse decision from the Seventh
Circuit.® The Minnesota case, Timmons
v. Twin Cities Area New Party, reached
the U.S. Supreme Court, which turned
aside the claim that fusion-voting bans
violate the federal constitution, holding
that states have a compelling interest
in protecting the stability of the two-
party system and that prohibitions on
fusion voting are sufficiently tailored to
advance that interest without infringing
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on other federal constitutional rights.

Criticized from the moment it was
issued,* the reasoning of the Timmons
decision makes even less sense today
than it did in 1997. Over the past genera-
tion, heightened partisan polarization®
and intensifying governmental gridlock
have shown our two-party system is far
less stable than the Timmons majority
asserted. While political scientists in
the 1990s extolled America’s political
duopoly as a strength of our system, a
growing number of political scientists
now see it as a vulnerability. As political
scientist Lee Drutman has written,
“[tIhe two-party system no longer func-
tions as a stabilizing force in American
democracy. By every standard mea-
sure of polarization — roll-call voting
patterns, geographic sorting, affec-
tive partisan hostility — the current
system has produced unprecedented
levels of dysfunction both nationally
and in Wisconsin specifically. Far from
moderating conflict, the pure binary
competition between two internally
homogeneous parties has created ...
a ‘doom loop’ of escalating partisan
warfare, in which each round of hardball
politics justifies the next, with no obvi-
ous resolution.”

The alarm isn’t limited to academ-
ics and minor parties. A plurality of
voters, in poll after poll, express a sense
of political exclusion — a perception
that neither of the two major parties
consistently speaks to their needs and
interests.*® And close observers, includ-
ing but not limited to the ABA Task Force,
are expressing the need for change.
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All of this suggests that fusion voting
is ripe for reexamination by the courts.
And the recent emphasis on state con-
stitutional rights, distinct from — and
often more strongly protective of de-
mocracy than — federal provisions, pro-
vides a ready avenue for expanding fu-
sion voting without having to relitigate
Timmons under federal constitutional
law. As Notre Dame Law Professor
Derek Muller said at the recent UW Law
conference, “State courts definitely
should chart their own paths.™

The Current Wisconsin Litigation

As noted above, Wisconsin is one of a
few states with active litigation to re-
vive fusion voting.** The litigation is led
by United Wisconsin, a nascent political
party seeking to empower Wisconsin
centrists. Individual plaintiffs include
United Wisconsin executive director
Kris Andrews (who previously served as
chief of staff to two Republican congres-
sional representatives for Wisconsin),
as well as co-chairs Dale Schultz (previ-
ously Republican majority leader of the
Wisconsin Senate) and Dave Mahoney
(previously elected Dane County sheriff
as a Democrat). David Deininger also

is a plaintiff. Deininger served as a
Wisconsin Court of Appeals judge for
more than a decade, after spending
several terms in the Assembly as a
Republican and before being appointed
(by Democratic Governor Jim Doyle)

as the first chair of the Government
Accountability Board. Another plaintiff
is Lee Rasch, longtime president of
Western Technical College and now the
founding executive director of Leader
Ethics, a nonprofit, nonpartisan organi-
zation committed to promoting ethical
leadership in public office.

The plaintiffs argue that the 1897
fusion-voting ban violates several provi-
sions of the Wisconsin Constitution:

« Article I, §§ 3 and 4: The fusion
ban limits the associational rights of
Wisconsin voters and small political par-
ties alike, and it impairs the free speech
rights of smaller political parties.

« Article I, § 1: The fusion ban violates
equal protection because it was enacted
as an overt effort to disadvantage
competition, intentionally locking the
Democratic and Republican Parties into
power at the expense of all other parties
and the voters who would prefer to af-
filiate with parties outside that duopoly.

« Article I, § 22: The fusion ban is
inconsistent with the guarantee to main-
tain a free government because build-
ing political coalitions through cross-
nomination and fusion voting is a first
principle of Wisconsin political history.

Any one of these alleged constitution-
alviolations is an independent ground
for invalidating the 1897 ban, which
would make fusion voting available
again in Wisconsin.

The case has completed expert dis-
covery, and summary-judgment briefing
is scheduled for this spring. Meanwhile,
United Wisconsin is actively organiz-
ing, with hopes to be able to meet with
major-party nominees in upcoming elec-
tions and cross-nominate the candidates
who most align with its platform.*

Objections to Fusion Voting

Even fusion voting’s proponents do not
consider it a panacea for every challenge
facing democracy in the U.S. Much of the
opposition to fusion comes from the du-
opoly parties, which understandably do
not welcome competition; this includes
manufactured objections, such as the
notion that fusion is too confusing for
voters. Most credible arguments raised
against fusion voting are complaints
that it can only accomplish so much,
rather than fears that it is harmful. And
none of the arguments addresses the
claims that Wisconsin’s fusion-voting
ban violates the state constitution.
Nonetheless, the questions behind those
arguments merit consideration.

Will fusion voting aggravate po-
larization? This question recognizes
that the most active fusion parties in
contemporary American politics are the
Working Families Party (on the left) and
the Conservative Party (on the right),
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though a Moderate Party has formed

on Long Island, N.Y., and Connecticut
had a powerful, centrist fusion party, A
Connecticut Party, founded by Lowell
Weicker, which has recently been re-
vived.* “Fusion is value-neutral,” Notre
Dame’s Muller noted at the UW Law con-
ference; it need not favor centrism or
moderation, just as it need not privilege
extremism on either end of the political
spectrum.* In Wisconsin, polling data
(and the formation of United Wisconsin)
suggest a substantial population of vot-
ers feel unrepresented in the political
center, so fusion nominations would
likely crop up among moderate parties.

Will fusion voting cause confusion?
This question focuses on how changes in
electoral rules sometimes backfire by re-
ducing participation. But it ignores both
history and social science. Our forebears
had no difficulty understanding fusion
voting, even with far less access to po-
litical information than we have today.
Residents of New York and Connecticut
have no difficulty with fusion voting.
And a recent national, double-blind
study found that fusion did not confuse
voters or make it harder for them to find
on the ballot the candidate they wished
to vote for.*¢ Moreover, because fusion
voting expands voter options but leaves
in place the existing choice to vote for
a major-party candidate on the major-
party line, it does not require any voters
to change their existing habits. Finally,
the tabulation process has a failsafe to
deal with the only plausible mistake vot-
ers might make on a fusion ballot, which
is voting for the same candidate on more
than one party line.*

Why fusion voting instead of another
reform? This is not an objection to fusion
voting so much as a form of what-
aboutism. Those asking this question
may favor ranked-choice voting, open
primaries, proportional representa-
tion, public financing of campaigns, or
some combination of these ideas. But no
single electoral reform is going to cure
every aspect of our democracy that is
ailing. The ABA Task Force recognizes as

much.* And fusion voting is not exclu-
sive of other electoral reforms, as shown
by New York City adopting ranked-choice
voting in conjunction with the state’s
existing use of fusion voting.

Conclusion

Fusion voting is not a novel idea; its
roots in Wisconsin predate statehood.
People are increasingly giving fusion a
fresh look as a possible response to the
challenges obstructing democracy in
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