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The Wisconsin Supreme Court, going 
back almost 100 years, has held that 
governmental immunity does not 
protect a governmental entity from 

liability when there is a violation of the safe place 
statute. However, the most recent supreme court 
decision was in the 1960s. The most recent pub-
lished Wisconsin Court of Appeals decision, from 
1997, is in direct conflict with the supreme court 
decisions.

Safe Place Statute
Wisconsin’s safe place statute, part of Wis. Stat. 
section 101.11, imposes a higher duty of care on 
owners of places of employment and public build-
ings and requires owners and employers to main-
tain their premises as reasonably safe as possible:

101.11(1)   ... Every employer and every owner of 
a place of employment or a public building now or 
hereafter constructed shall so construct, repair 
or maintain such place of employment or public 
building as to render the same safe.

Wis. Stat. chapter 101 defines some of the key 
terms, including “safe” and “safety”:

101.01(13)   “Safe” or “safety”, as applied to … a 
public building, means such freedom from danger 
to the life, health, safety or welfare of employees 
or frequenters, or the public, … as the nature of the 
… public building, will reasonably permit.

A violation of the safe place statute constitutes 
negligence.1 

Governmental entities (and other nonprofit 
entities) do not have liability under the safe place 
statute as owners of places of employment. That is 
because place of employment is defined as, “every 
place … where … industry, trade or business is 
carried on … and where any person is … employed 
by another for direct or indirect gain or profit.”2 
Because governmental entities and nonprofit 
organizations usually do not operate for gain or 
profit, the premises are generally not considered 

to be places of employment.3

Such entities, however, can be owners of public 
buildings under the statute. Public building is 
defined as “any structure … use(d) by the public 
or 3 or more tenants.”4 “Owner means any person, 
firm, corporation, state, county, town, city, village, 
school district, sewer district, drainage district 
and other public or quasi-public corporations ….”5

Governmental Immunity
Before 1962, governmental immunity relieved gov-
ernmental employees and governmental entities 
of liability when an employee was negligent. An 
exception to that rule was that liability could apply 
if the employee was performing a ministerial func-
tion. Holytz v. City of Milwaukee supposedly made 
liability the rule and immunity the exception. In 
Holytz, the Wisconsin Supreme Court stated the 
following:

“By reason of respondeat superior a public body 
shall be liable for damages for the torts of its offi-
cers, agents and employees occurring in the course 
of the business of such public body.

“Perhaps clarity will be afforded by our expres-
sion that henceforward, so far as governmental 
responsibility for torts is concerned, the rule is 
liability – the exception is immunity. In deter-
mining the tort liability of a municipality it is 
no longer necessary to divide its operations into 
those which are proprietary and those which are 
governmental.…

“This decision is not to be interpreted as impos-
ing liability on a governmental body in the exer-
cise of its legislative or judicial or quasi-legislative 
or quasi-judicial functions.”6

Holytz was then codified in Wis. Stat. sec-
tion 893.80.7 However, even before Holytz, when 
immunity was the rule and not the exception, 
governmental immunity did not excuse entities 
or their employees from complying with the safe 
place statute. 

Liability for governmental entities for safe-place-statute violations is 
unclear because of conflicting opinions from the Wisconsin Supreme Court 
and the Wisconsin Court of Appeals. The supreme court can restore harmony 
on the topic but only if and when it accepts review of a case involving a 
person injured in a public building owned by a governmental entity. 
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Governmental Immunity  
Before Holytz
Before Holytz, which was decided in 
1962, the supreme court had consis-
tently held that the safe place statute 
applied to governmental entities as 
owners of public buildings, and govern-
mental immunity did not relieve them 
of liability for a safe place violation. The 
most recent supreme court case that di-
rectly addressed this issue was in 1966.8 

The problem is that a 1997 Wisconsin 
Court of Appeals decision, Spencer v. 
County of Brown,9 directly contradicts 
the earlier supreme court decisions. 

Supreme Court Decisions Before 
Holytz (and Spencer). The first case to 
directly address this issue was Heiden 
v. City of Milwaukee.10 In Heiden, the 
plaintiff recovered from the city of 
Milwaukee for a safe place violation. The 
plaintiff had been injured on a poorly 
lit stairway in a city-owned school 
building. 

“The words of the statute are clear, 
plain, and unambiguous, and … are clear-
ly applicable to a school building, owned 
by a city, and to a frequenter who may go 
in or be in such a public building ….”11

“We think it clear, therefore, that the 
Legislature fully intended that the ‘safe 
place’ law should apply to cities and 
school districts.”12

“It is our conclusion that the 
Legislature intended that cities and 
school districts, as owners of public 
buildings, should be subject to the ‘safe 
place’ statute regardless of whether 
at a given time they are acting in a 
proprietary or governmental capacity 
and that a city or school district may be 
liable to a frequenter who is injured in 
one of their public buildings, when such 
injury is proximately caused by a lack 
of safety, as defined by law, i. e., unsafe 
construction or unsafe maintenance.”13

In numerous cases after Heiden, the 
supreme court clearly stated that the 

safe place statute applied to govern-
mental entities: 

• “It is clear enough therefore that 
under the statute as construed in the 
Heiden case a county is liable under the 
safe place statute.”14

• “To apply the [immunity] rule as 
contended by the city would be to abro-
gate the exception provided for in this 
section. Such an argument was rejected 
in … Heiden v. City of Milwaukee ….”15

• “The defense of governmental func-
tion is not available under the safe place 
statute.”16 

• “The safe-place statute applies to 
cities, regardless of whether at a given 
time they are acting in a proprietary 
or governmental capacity. This is an il-
lustration of a statutory limitation upon 
the immunity of a city from liability for 
a tort committed in the exercise of a 
governmental function.”17

• “The immunization of municipali-
ties from tort liability has been chipped 
away by a number of statutes in this 
state. Some examples are [Wis. Stat. 
sections] 101.01 and 101.06 … (safe place 
statute).”18 

• “If it can be said that the appellant 
school district is an ‘owner’ upon the 
facts of this case, then it is impressed 
with a non-delegable duty to make the 
bleachers safe under [Wis. Stat. section] 
101.06.”19 

Thus, even before Holytz, when the 
general rule was immunity, governmen-
tal entities were subject to potential 
liability for safe place violations. Holytz 
was meant to expand liability and make 
it easier to hold such entities liable for 
negligence. Spencer did the opposite.
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Spencer v. County of Brown
In Spencer, the plaintiff was injured 
in a county jail. The court of appeals 
accepted that the jail was a public build-
ing20 but held that how to comply with 
the safe place statute was discretion-
ary, and thus, governmental immunity 
relieved the county of liability for the 
alleged safe place violation. “[W]hile the 
safe-place statute imposes a duty on 
owners of public buildings to maintain 
safe place premises for employees and 
frequenters, the duty set forth in [Wis. 
Stat. section] 101.11 … does not rise to 
the level of imposing a ministerial duty 
for purposes of analyses under [Wis. 
Stat. section] 893.80(4).”21

Spencer made the right to bring a 
safe-place claim against a governmental 
entity even more restrictive than before 
Holytz. How did the Spencer court come 
to such a conclusion despite the above 
supreme court cases? The reason for 
this can be discovered by reviewing 

Anderson v. City of Milwaukee22 and the 
briefs that were filed in Spencer.

Anderson Opinions. Anderson v. City 
of Milwaukee was decided by the court 
of appeals and then by the supreme 
court. The Spencer court referred to the 
cases as Anderson I (court of appeals) 
and Anderson II (supreme court). 

In Anderson, the plaintiff fell on prop-
erty owned by the city of Milwaukee. The 
jury returned a verdict of over $400,000. 
On appeal, the city argued that it was 
entitled to governmental immunity with 
respect to the negligence and safe place 
claim and that the $50,000 statutory cap 
applied to the damages. 

The court of appeals affirmed the 
verdict. With respect to the statutory 
cap, the court of appeals held that the 
city failed to raise it as an affirmative 
defense and therefore waived its right 
to challenge that issue. 

With respect to governmental im-
munity, the court of appeals held that 

the city had a ministerial duty to comply 
with the safe place statute. “Once the 
City exercised its overall discretion 
and decided to design and construct 
the farmer’s market, it had to comply 
with the Safe Place statute mandates.… 
While designing a walkway does invoke 
an architect’s or engineer’s profes-
sional exercise of discretion …, this 
creative discretion is eclipsed by the 
City’s ‘ministerial’ duty to comply with 
the safe-place statute.”23

In Anderson II, the supreme court 
reversed on the issue of the statutory-
damages limitation and held that a 
municipality cannot impliedly waive 
the statutory limit merely by failing to 
raise it as an affirmative defense. The 
supreme court held that the city waived 
the discretionary immunity defense by 
not raising it timely. The supreme court 
remanded the matter to the circuit 
court to enter judgment for the plaintiff 
for $50,000. 
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The supreme court stated, “because 
we conclude that the City waived the 
discretionary immunity defense, we do 
not reach the issue of whether the City 
has a ministerial duty to comply with 
the safe-place statute.” The problem is 
that, in a footnote to that sentence, the 
court stated that because “this deter-
mination is dispositive, and [because], 
therefore we do not reach the ministe-
rial duty-safe place, we emphasize that 
our decision should not be taken as 
approval of the reasoning of the Court 
of Appeals on that issue.”24 

Spencer was decided after Anderson 
II. The Spencer court did not seem to 
look beyond the supreme court deci-
sion in Anderson II. Spencer interpreted 
Anderson II as holding that how to 
comply with the safe place statute is 
discretionary, not ministerial; there-
fore, governmental immunity relieved 
the municipality from liability for not 
complying with the statute. 

 The Spencer court said, “Based on 
the status of the Anderson decisions, 
we decline to follow Spencer’s invita-
tion to apply the reasoning that has not 
been approved by our State Supreme 
Court though not specifically overruled 
…. We agree with the defendants that 

while the safe place statute imposes a 
duty on owners of public buildings to 
maintain safe premises for employees 
and frequenters, the duty set forth in 
[Wis. Stat. section] 101.11 … does not 
rise to the level of imposing a ministe-
rial duty for purposes of analysis under 
[Wis. Stat. section] 893.80(4).”25 Spencer 
was the first case in which a Wisconsin 
appellate court held that governmental 
immunity relieves a municipality from 
complying with the safe place statute.

Review of Spencer Reasoning
Why did the court of appeals in Spencer 
conclude that governmental immunity 
relieves entities from liability for a safe 
place violation when the supreme court 
said the opposite? 

The eight supreme court cases cited 
above specifically stated that gov-
ernmental immunity did not relieve a 
municipality from complying with the 
safe place statute. All the cases, except 
Novak, were decided before Holytz. 
Thus, although a municipality had 
general immunity for negligence before 
Holytz, a plaintiff could still recover 
against a municipality for violation of 
the safe place statute.

Although Holytz was meant to expand 

a person’s right to recover from a gov-
ernmental entity, the Spencer decision 
is even more restrictive than the law 
before Holytz. This result is inconsistent 
with both the prior supreme court deci-
sions and the intent of Holytz. 

A review of the briefs that were filed in 
the Spencer case reveals that the plaintiff 
in Spencer did not cite any of the above 
supreme court decisions that specifically 
stated that governmental immunity does 
not apply to a safe place claim. The plain-
tiff in Spencer only argued that Anderson 
II did not address the issue and the lan-
guage in Anderson I was controlling.26 

Thus, the problem now is that there is 
a 1997 court of appeals decision holding 
that governmental immunity does apply 
to safe place claims, and eight supreme 
court decisions from 1966 and earlier 
that state that governmental immunity 
does not apply to safe place claims. 

The ruling in Anderson II was based 
on the fact that the city did not timely 
raise the defense. The Anderson II court 
was clear that it was neither adopting 
nor rejecting the language in Anderson I. 

After Spencer
Spencer was followed in an unpublished 
opinion, Larsen v. Wisconsin County 
Mutual Insurance Co.27 As in Spencer, the 
Larsen plaintiff did not cite any of the 
above supreme court cases. The plaintiff 
merely tried to distinguish its facts 
from the facts in Spencer.

This issue arose again in Rogers v. Slinger 
School District. In Rogers, the circuit court 
held that how to comply (not whether to 
comply) with the statute was discretion-
ary, and therefore governmental immunity 
relieved a school district from complying 
with the safe place statute. 

The supreme court chose not to ac-
cept a petition to bypass in Rogers,28 and 
the court of appeals’ hands were tied.29 
In Wisconsin, a court of appeals does 
not have the authority to reverse a prior 
decision of another court of appeals,30 
and a court of appeals also does not 
have the authority to reverse a supreme 
court decision.31
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The court of appeals in Rogers reversed 
the circuit court on a more limited 
ground. The court of appeals held that 
because a defect in the bleachers was 
known to the school district, the known-
and-compelling danger was so apparent 
that the school district had a ministerial 
duty to protect people from the defect.32 

Because the plaintiff prevailed in the 
court of appeals, there was no reason to 
then petition the supreme court for re-
view. Thus, there remains a clear conflict 
between the result reached in Spencer 
and the earlier supreme court deci-
sions. Because a court of appeals cannot 
overrule the Spencer decision nor prior 
supreme court decisions, this matter can 
only be resolved by the supreme court. 

Conclusion
Even before Holytz, when the general 
rule was immunity, governmental im-
munity did not protect a governmental 
entity from liability for safe place 
violations. Holytz was meant to expand 
liability. Spencer relieves a municipal-
ity from complying with the safe place 
statute and restricts a plaintiff’s rights 
even more than before Holytz.

This author hopes that the supreme 

court will again have the opportunity 
to resolve the clear conflict between 

Spencer and earlier supreme court 
decisions. WL
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