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The author discusses the importance of the rules of evidence,and toa
certain extent the rules of civil procedure, in family court trials. This issue
deserves special attention by judges and lawyers in the family law context
because family law litigants are in as much need of “truth-finding” as

litigants in any other area of practice.

BY HON. THOMAS J. WALSH

ecently, I conversed with some judges
about their experience with family law
dockets and family law attorneys.

One opinion that was shared seemed
rather disparaging. It related to the lack of famil-
iarity with the rules of evidence by attorneys in
this area of practice. It was felt that family [aw at-
torneys assume they don’t have to follow the rules
of evidence and that family court trials were some
sort of informal process.

Ironically, less recently but not so long ago, [ was
conversing with some family law attorneys who
bemoaned the fact that judges simply refuse to
apply the rules of evidence in family matters. They
would say things such as “this is family court, the
rules of evidence don't apply.” Attorneys felt that
some judges simply viewed family court trials as
some sort of informal process. Truly an unfortu-
nate state of affairs, but one which creates great
opportunity and a basis for reflection.

There is an old adage regarding the presentation
and credibility of evidence: cross-examination is
“the most perfect and effectual system for the un-
raveling of falsehood ever devised by the ingenuity
of mortals.” There is a great deal of truth in this
statement, and family law litigants are in as much
need of “truth-finding” as litigants in any other
area of practice.

In the Anglo-American system of justice, skillful
cross-examination is effective because of the rules
governing the admission of evidence, that is, the
proponent of the witness generally cannot lead the
witness whereas the cross-examiner can.? Further,
the cross-examiner can object and enlist the help
of the court if the witness prevaricates and won't
answer (absent some privilege of course).®
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All of this procedure is governed by the rules
of evidence, which also provide other tools for
revealing the truth and unraveling falsehood.

This article discusses the importance of the
rules of evidence, and to a certain extent the rules
of civil procedure, in family court trials, and why
this issue deserves special attention by judges and
lawyers in the family law context.

The Purpose of the Rules of Evidence

When looking at the applicability of evidentiary
rules to family law, it is important to look at

the purposes behind the rules of evidence. In
Wisconsin, these purposes are clearly set forth
in Wis. Stat. section 901.02: “Chapters 901 to 911
shall be construed to secure fairness in admin-
istration, elimination of unjustifiable expense
and delay, and promotion of growth and develop-
ment of the law of evidence to the end that the
truth may be ascertained and proceedings justly
determined.”

The rules of civil procedure have a similar
purpose: “Chapters 801 to 847 shall be construed,
administered, and employed by the court and the
parties to secure the just, speedy and inexpensive
determination of every action and proceeding.™

Thus, it is clear that rules of evidence and
procedure are established to, inter alia, increase
just and fair resolutions and decrease costs to
litigants. That certainly makes sense for family
law litigants.

Applicability to Family Court Cases

General Applicability. In assessing the applicabil-
ity of these rules to family court matters, it is im-
portant to review Wis. Stat. section 901.01, which

®
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is the “general provisions” section of the
rules of evidence. This section indi-
cates that “[c]hapters 901 to 911 govern
proceedings in the courts of the state
of Wisconsin except as provided in ss.
911.01 and 972.11.” Nothing in sections
911.01 or 972.11 suggests that the rules
of evidence do not apply in family court
matters. In fact, section 911.01(1) states:
(1) Courtsand court commissioners.
Chapters 901 to 911 apply to the courts
of the state of Wisconsin, including mu-
nicipal courts and circuit, supplemental,
and municipal court commissioners,
in the proceedings and to the extent
hereinafter set forth except as provided
in's.972.11. The word “judge” in chs. 901
to 911 means judge of a court of record,
municipal judge, or circuit, supplemen-
tal, or municipal court commissioner.
Similarly, and more specifically, the
rules of civil procedure apply to family
court cases by statutory directive.
Section 767.201 indicates that “(e)xcept
as otherwise provided in the statutes,
chs. 801 to 847 govern procedure and
practice in an action affecting the fam-
ily. Except as provided in this chapter,
chs. 801 and 802 apply to the content
and form of the pleadings and summons
in an action affecting the family.”

Clearly, the laws of this state re-
quire the rules of evidence and civil
procedure to be applied in family court
proceedings.

Family Court-Specific Rules of
Evidence. It is also important to recog-
nize that the Wisconsin Legislature has
enacted some very family-law-specific
exceptions to the rules of evidence. For
example, the family court is permitted
to receive into evidence hearsay state-
ments outlining “[t]he wishes of the
child, which may be communicated by
the child or through the child’s guardian
ad litem or other appropriate profes-
sional.”” This permits hearsay to be
communicated to the court about the
child’s placement preferences, but does
not necessarily cover each and every
other statement the child made to the
guardian ad litem.?

In addition, hearsay is also welcomed
by the family code when it asserts the
following:

“The guardian ad litem shall investi-
gate whether there is evidence that ei-
ther parent has engaged in interspousal
battery, as described in's. 940.60 or
940.61(1) or s. 940.19, 2023 stats., ors.
940.20(1m), 2023 stats., or domestic
abuse, as defined in s. 813.12(1)(am), and
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shall report to the court on the results
of the investigation.”

This provision does not say how this
“report” is to be made or what can be
included therein. Can the report include
hearsay, and is that report written
or oral? If written, is it automatically
admitted into evidence by virtue of this
provision?

Furthermore, a guardian ad litem
“shall review and comment to the
court on any mediation agreement
and stipulation made unders.
767.405(12) and on any parenting plan
filed under s. 767.41(1m).”° Although
the statute does not say specifically
what “comment to the court” means,
this generally violates the principle that
communication regarding mediation
and what occurred therein should not be
allowed into evidence."

While virtually all the family-law-spe-
cific rules of evidence relate to children
and the guardian ad litem, these excep-
tions can create problems with the
admission of evidence.

The best illustration of these prob-
lems is Hollister v. Hollister.*In that
divorce case, the guardian ad litem filed
areport with the court pretrial and then
made an oral recommendation to the
court at the close of evidence. The moth-
er opposed the guardian ad litem’s rec-
ommendation and ultimately appealed
the trial court’s decision awarding sole
custody and primary placement to the
father. The mother argued, inter alia,
that the trial court should be reversed

Thomas J. Walsh, Hamline 1992, is a Brown
County Circuit Court judge and editor of The
Wisconsin Journal of Family Law (WJFL). This
article originally appeared in the January 2026
WJFL and is reprinted with permission. The
WJFL is accessible to members of the State
Bar’s Family Law Section. For information
about the section and to join, visit the Family
Law Section at www.wisbar.org.

thomas.walsh@wicourts.gov

1/26/2026 9:02:23AM‘ ‘



and the case remanded because she had
not had the opportunity to call to the
stand and cross-examine the guard-
ian ad litem regarding his report and
recommendation.

As an aside, but important in this con-
versation, is the notion that trial courts
have been advised by our appellate

consider it."” At least, this should be the
experience of a litigator in family court.
This principle is contained within
some of the statutory factors for ad-
dressing placement. For example, when
addressing placement, the court may
consider reports of appropriate profes-
sionals. However, the statute (Wis.

This does not, however, mean that the rules of evidence only apply in
family court if the judge says they do and that judges have discretion to

simply ignore them.

courts that a circuit court is permitted
to weigh a “guardian ad litem’s recom-
mendation more heavily than the other
statutory factors. But it cannot rewrite
the statute to create a fixed hierarchy of
factors.”®

Ironically, a guardian ad litem’s
recommendation is not even one of
the statutory custody and placement
factors listed in the family code. Thus,
the meaning of this appellate court
directive is unclear. However, if such
arecommendation relies primarily on
inadmissible evidence, then there are
even greater problems.

Thus, the mother in Hollister pushed
right at this issue, that is, the court
is getting important recommenda-
tions from someone who cannot be
cross-examined regarding their work
product. The court of appeals in Hollister
determined, for various reasons, that
“a guardian ad litem appointed under
sec. 767.045, Stats., may not be called as
awitness in a custody proceeding, and
therefore may not be cross-examined.”**

While Hollister may seem like an
opening of the floodgates to all forms of
hearsay (and hence a reason to dispense
completely with the evidentiary rule
against hearsay), it is not. While a guard-
ian ad litem can base their opinion on
evidence that might not otherwise be
admissible, the court cannot. If a guard-
ian ad litem cannot properly offer and
have admitted a piece of evidence upon
which they have relied in making a rec-
ommendation, then the court should not
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Stat. section 767.41) requires that these
reports may be considered only under
specific circumstances: “[t]he reports
of appropriate professionals if admitted
into evidence.”® Thus, a hearsay report
is not admissible from experts unless
properly received under the rules, for
example, qualifications, Daubert, and
authentication. The same would apply
to anything else the guardian ad litem
chooses to offer.
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Applicability Summary. From the
above statutory provisions and case
law, it is clear that the rules of evidence
and procedure are to govern cases in
family court. Neither advocate nor judge
should be confused about the applicabil-
ity of these provisions (including the
family-law-specific rules) to actions
under Wis. Stat. chapter 767, also known
as the Wisconsin family code. Lawyers’
and judges’ failure to understand that
and to familiarize themselves with the
rules of evidence is inconsistent with
our duties to litigants and to our profes-
sion as a whole.

Itis true, of course, that the final word
on the admission of evidence at trial be-
longs to the judge, subject to review by
the appellate courts. Nonetheless, it is
important to understand that under the
rules of evidence in this state, “[e]rror
may not be predicated upon a ruling
which admits or excludes evidence
unless a substantial right of the party
is affected.””” Meaning, of course, that
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appellate courts will allow trial judges
broad discretion on what to receive into
evidence in a family court trial.

This does not, however, mean that the
rules of evidence only apply in family
court if the judge says they do and that
judges have discretion to simply ignore
them.

When looking specifically at the
purposes and applicability of the
Wisconsin rules of evidence, the ques-
tion really is not whether the rules of
evidence should apply in family court
cases, but rather whether the rules of
evidence make family court outcomes
more fair or less fair and whether they
reduce costs. If the answer is “yes,”
then certainly judges and advocates
need to get on the same page about the
conduct of family court trials — they
do not seem to be in many cases. If the
answer is “no,” then steps should be
taken to change the law rather than
simply dispense with it on a circuit-by-
circuit basis.

The Pushback Against the
Rules of Evidence
Conversations about the rules of evi-

dence in family court often occur in the
context of the lack of trial by jury, where

juries cannot be trusted to sift through
the quality of evidence.

That is, there are no jury trials in
family court, so judges should receive
all offered evidence because judges
are trained to sift through speculative
evidence. In addition, debates about the

their listening to evidence of hearsay,
because when they come to consider

of their judgment on the merits of the
case, they can trust themselves entirely
to disregard the hearsay evidence, or

to give it any little weight which it may
seem to deserve. But in England, where

State law requires the rules of evidence and civil procedure to be
applied in family court. It is not a matter of discretion for judges or
optional for attorneys. Failing to do so would not be fair to those who

expect them to be applied.

rules of evidence in family court often
focus on evidentiary rules being more
important in criminal matters because
in those trials there are more important
rights at stake, that is, liberty inter-
ests, and mistakes on evidence take on
greater significance.

Juries Versus Judges. The concept of
the rules of evidence being more im-
portant in cases involving juries than in
cases tried to the court is not new. The
following discussion of the rule against
hearsay is illustrative:

“In most of the Continental States,
the Judges determine upon the facts
in dispute as well as upon the law;
and they think there is no danger in
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the jury are the sole judges of the fact,
hearsay evidence is properly excluded,
because no man can tell what effect it

might have upon their minds.”®

This is certainly a good argument
for why the rules of evidence should be
left out of family court. In Wisconsin,
however, it is a good argument for why
the system should be changed and not
a good argument for failure to apply
the rules of evidence in a Wisconsin
circuit court.

Our system is designed to have advo-
cates (or the parties themselves if they
are not represented). Those advocates
conduct their investigation, bring infor-
mation to the court, and engage in an
adversarial process to assist in reveal-
ing the truth to a passive judge who
then renders a decision.

This is where the rules of civil proce-
dure dovetail with the rules of evidence.
The rules of civil procedure govern how
parties are to gather information, both
admissible and inadmissible, to ensure
that no one arrives in court subjected
to trial by ambush. Further, they ensure
that the advocates are able to present all
relevant evidence to the judge. Having
rules as to how this adversarial process
and presentation of evidence is to occur
makes the process more predictable and
thereby more cost effective to litigants.

Aslong as the process of investiga-
tion is delegated to the litigants and
the task of passive decision-making is
given to the judge, rules governing the
submission of evidence are essential

1/26/2026 9:02:24AM‘ ‘



for predictability. The rules of civil
procedure need to be applied for those
trying to gather information (including
sanctions for violation), and rules for
admissibility of evidence are needed to
govern the process of submission.

The issue of trial by ambush is not as
serious in some continental systems be-
cause the judges often do the investiga-
tion, and information can be submitted
over a period of time."” In our country
and the state of Wisconsin, allowing
everyone to simply show up on the trial
date, which is usually on one specific
day or a series of days after discovery
is cut off, and submit whatever suits
them would amount to trial by ambush
and the very real possibility that the
judge would be receiving conflicting
statements of witnesses without the
opportunity to see them in court and
assess credibility. This is a serious im-
pediment to a passive decision-maker if
not allowed to conduct an independent
investigation.

The Importance of the Stakes. This
argument is relatively easy to address.
Although no one is at risk of imprison-
ment in a family court matter, there
arevery important interests at stake:
children, money, real estate. Beyond
aperson’s freedom and liberty, there
are few things more important than a
person’s children, their money, and their
real estate.

Aparent’s right to engage in the rais-
ing and upbringing of their own children
is, in fact, a constitutional right.?
Actions seeking to remove or modify
those rights are also governed by the
rules of civil procedure and evidence, for
example, termination of parental rights
and dependency cases. The Wisconsin
Supreme Court has also set forth the
principle that the same rights exist in
family court cases.? It would seem that
watching your custodial rights or your
interest in your real estate slip away due
to evidence that would not otherwise
be admissible in a criminal trial or other
civil trial would be unfair if it happens in
a family court trial.

The significance of the rights at stake,
therefore, does not seem to justify
failure to apply the rules of evidence or
civil procedure in family court.

Trial Practice. Finally, there is one
other aspect of “evidence” that deserves
brief comment. Perhaps it is the most
important aspect. When a trial attorney
is plying their trade in the courtroom, it
is important that they understand and
apply the basics of trial practice.

In fact, often when attorneys and
judges complain about applying the
rules of “evidence” in family court, they
seem more focused on trial practice,
that is, familiarity with the concepts
of trial practice. For example, how to
go about laying foundation for expert
witnesses such as psychologists,
physicians, accountants, business
evaluators, and appraisers under Wis.
Stat. chapter 907. How to authenticate
the documents they use or produce
under Wis. Stat. chapter 909. How to
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refresh recollection under Wis. Stat.
section 906.12 versus impeaching the
witness under Wis. Stat. section 906.07.
How to impeach using a deposition
transcript under Wis. Stat. section
906.07. How you can get the judge to
take judicial notice of something under
Wis. Stat. chapter 902.

These are tools of the trade of a civil
litigator, and divorce attorneys are
civil litigators. Judges should expect
these skills from the attorneys, and
self-represented litigants, trying family
cases in their courts, and attorneys
should be prepared to utilize those skills
if they want to practice in this area of
the law. Our law schools should also
be expected to extensively train our
attorneys in trial practice.

Conclusion

Changing the manner in which we re-
solve family dissolutions may certainly
have some merit. Maybe society would
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be better served by having this type
of case decided by a panel of psycholo-
gists or social workers or therapists or
a combination of those trained profes-
sionals rather than by a judge. Further,
maybe it would make more sense to
eliminate the responsibility of the
parties to conduct the investigation in
family court and place that task on the
magistrate or magistrates assigned to
make the decision. However, the notion
that we believe this to be the case does
not simply give us license to do so.
State law requires the rules of
evidence and civil procedure to be
applied in family court. It is not a matter
of discretion for judges or optional for
attorneys. Failing to do so would not
be fair to those who expect them to be
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applied.

At the same time, the judge has
certain flexibility regarding how
rulings on evidence will unfold. This is a
principle inherent in all aspects of trial
practice across disciplines.

Of greatest importance to courts
and advocates is to be absolutely clear,
pretrial, regarding rulings on various
issues. Again, failure to do so would be

unfair. Resolving evidentiary concerns
pretrial serves all interested parties and
improves the experience at trial. wi
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