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As anyone who deals with commercial 
contracts knows, indemnification 
provisions are ubiquitous. Contractu-
al indemnification is a risk allocation 

device that assigns the risk for a potential loss as 
part of the parties’ bargain,1 shifting it from an 
indemnified party to an indemnifying party. The 
trigger for indemnification is typically a claim by 
or against the indemnified party.

This article examines the conditions under 
Wisconsin law in which a contractual indemni-
fication provision applies not only to claims by a 
nonparty to the contract against the indemnified 
party (third-party claims) but also to claims be-
tween parties to the contract (first-party claims). 
A contracting party who expects an indemnifica-
tion provision to apply only to third-party claims 
may be unpleasantly surprised if another party 
successfully invokes that provision to cover a first-
party claim. 

Introduction to Indemnification
If the language of an indemnification provision 
explicitly addresses and clearly answers the 
question of whether it covers first-party claims, 
the issue is neither difficult nor very interesting. 
Interpretation of an indemnification agreement, 
like any other written contract, begins with the 
language of the agreement; when the terms of a 
contract are unambiguous, a court will construe it 
according to its literal terms.2 Consider the follow-
ing example:

“Company agrees to protect, defend, hold harm-
less, and indemnify ABC, its subsidiaries, and its 
and their respective successors, assigns, directors, 
officers, employees, agents, and affiliates from and 

against all claims, demands, actions, suits, dam-
ages, liabilities, losses, settlements, judgments, 
costs, and expenses of or by a third party [or] 
whether or not involving a claim by a third party, 
including but not limited to reasonable attorneys’ 
fees and costs, actually or allegedly, directly or in-
directly, arising out of or related to (1) any breach 
of any representation or warranty of Company 
contained in this Agreement; (2) any breach or 
violation of any covenant or other obligation or 
duty of Company under this Agreement or under 
applicable law; and (3) any negligent act or omis-
sion of Company related to this Agreement.”3

Now reconsider the foregoing example without 
either version of the italicized language. Many 
contractual indemnification provisions similarly 
fail to address or clearly answer the question of 
whether they apply only to third-party claims or 
also to first-party claims. 

The concept of indemnification originated in 
insurance law.4 Indemnification is the central 
function of insurance contracts; the business of 
insurance carriers is to indemnify their insureds 
against covered loss and collect premiums for do-
ing so. The triggering event for liability coverage is 
a third-party claim – a claim by a stranger to the 
insurance contract – against the insured. 

Perhaps because liability insurance is a promi-
nent feature of modern commercial life,5 most 
contracting parties expect an indemnification 
provision outside the insurance context to protect 
the indemnified party against third-party claims. 
As one court put it, “Indemnification agree-
ments ordinarily relate to third party claims.”6 As 
another stated, “it is axiomatic that a claim for 
indemnification, whether contractual or common 
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law, must be based on the indemni[fied 
party’s] claim to obtain recovery from 
the indemni[fying party] for liability 
incurred to a third party.”7 The latter 
statement, however, is an overstate-
ment, and a dangerous one.8 In the ab-
sence of a provision’s explicit limitation 
of indemnification to third-party claims, 
two first-party-claim possibilities exist.

Claims by Indemnifying Parties
One possibility is that the indemnifica-
tion provision covers – that is, blocks – 
claims by the indemnifying party against 
the indemnified party. This converts the 
provision pro tanto into an exculpatory 
agreement. In Wisconsin, exculpatory 
agreements are generally valid and not 
against public policy but are strictly 
construed when the claim is based on the 
indemnified party’s negligence.9 

The Wisconsin Supreme Court has ar-
ticulated a rule to effectuate that strict-
construction approach: “The court will 
not allow an indemni[fied party] to 
be indemnified for his own negligent 
acts absent a clear and unequivocal 
statement to that effect in the agree-
ment.”10 But in the next breath the court 
pivoted to an exception that threatens 
to swallow the rule: “However, even in 
the absence of such specific language 
the court will construe the agreement 
to provide such indemnity if that is the 
only reasonable construction.”11 Because 
a contract provision “susceptible of 
just one reasonable interpretation” 
is by definition “unambiguous,”12 any 
unambiguous exculpatory agreement 

appears to be prima facie enforceable 
under Wisconsin law. 

There are exceptions, however, to 
the validity of exculpatory agreements. 
Indeed, the Wisconsin Supreme Court 
has often stated in personal injury and 
wrongful death cases that exculpatory 
agreements in the form of prospective 
waivers of liability are disfavored and 
has established exceptionally stringent 
standards for their validity.13 Such waiv-
ers may or may not contain typical in-
demnification language, but first-party 
indemnification is their intended effect. 
For indemnification provisions outside 
that context, however, such as those 
found in contracts between businesses, 
Wisconsin courts have not as clearly 
delineated exceptions to their validity 
as exculpatory agreements. 

Maryland’s highest court has provided 
a useful overview of the generally rec-
ognized exceptions: 1) indemnification 
against a party’s intentional conduct or 
for “the more extreme forms of negli-
gence, i.e., reckless, wanton, or gross”; 2) 
when the agreement is “the product of 
grossly unequal bargaining power”; and 
3) “in transactions affecting the public 
interest.”14 The court characterized the 
public-interest exception as both nar-
row, so as to minimize interference with 
freedom of contract, and nebulous.15

Most states have by statute singled out 
contracts in the construction industry 
as transactions affecting the public 
interest. Those “anti-indemnity” statutes 
declare that some or all exculpatory 
agreements in that industry are void and 
unenforceable as against public policy.16 
The purposes of such statutes are “to 
promote construction and building safety 
by requiring each of the parties involved 
in construction to bear the costs for their 
own negligence” and to prevent “prime 
contractors or other construction enti-
ties with leverage over subcontractors 
from using that leverage to force subcon-
tractors to indemnify prime contractors 
and others for their negligence.”17

Wisconsin has a statute applicable 
to the construction industry that 

superficially resembles the anti-indem-
nity statutes in other states but does 
not include any form of the word “in-
demnity” and instead proscribes “[a]ny 
provision to limit or eliminate tort liabil-
ity.”18 The Wisconsin Court of Appeals 
has construed that statute narrowly 
so as not to preclude an exculpatory 
agreement between contractors, or be-
tween a contractor and property owner, 
because it does not limit or eliminate 
the indemnified party’s “tort liability to 
third parties.”19 The court relied on dic-
tum in a Wisconsin Supreme Court opin-
ion suggesting that the statute does not 
outlaw indemnification agreements but 
rather “intends only to forbid contracts 
which anticipatorily extinguish causes 
of action for tort ….”20 That suggestion 
was based on legislative history that 
the word “indemnify” appeared in the 
bill request to the Legislative Reference 
Bureau but not in the bill passed by the 
Wisconsin Legislature.21 

Wisconsin thus appears to be in the 
small minority of states that gives 
free rein to exculpatory agreements 
in the construction industry.22 In 1958, 
however, the supreme court invoked the 
public-interest doctrine to void an ex-
culpatory agreement in another field of 
endeavor – the animal-feed industry.23 
In that case a buyer of adulterated mink 
feed, which killed the buyer’s mink, was 
permitted to pursue damages from the 
seller notwithstanding the fact that 
under the parties’ contract the buyer 
had agreed “to hold defendant harmless 
from liability from the use of defen-
dant’s products ….”24 The trial court had 
held that “‘the sale of mink food is not 
a business wherein the seller is charged 
with a duty of public service,’” but five 
members of the supreme court dis-
agreed because a state statute “forbade 
the sale of adulterated feed [and] de-
clared the performance of the forbidden 
act to be a criminal offense and imposed 
a penalty.”25 That fact, according to the 
court, rendered “the public interest in 
the subject ... manifest and public policy 
declared.”26 Sale of adulterated feed was 
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a misdemeanor even if the adultera-
tion occurred without the seller’s fault, 
which the court acknowledged was a 
“harsh result.”27 The current version of 
the statute criminalizes only the know-
ing sale of adulterated feed, and strict 
liability now merits only a modest civil 
forfeiture.28 It is far from clear that a 
Wisconsin court would hold the same 
exculpatory agreement to be void in 
light of the current statute.

What is the appropriate balance 
between freedom of contract and public 
policy that counsels against enforcement 
of exculpatory agreements in particular 
industries or under particular circum-
stances? Wisconsin case law needs more 
development on this topic, especially in 
the absence of public-policy legislation 
that most other states have adopted. 

Claims by Indemnified Parties 
The other first-party possibility under a 
contractual indemnification provision is 
a claim by an indemnified party against 
an indemnifying party. Indemnifying 
against claims by the indemnified party 
may seem superfluous at first glance 
because the indemnified party can, 
without relying on the indemnification 
clause, claim against the indemnifying 
party for breach of contract and breach 
of any contractual warranty. That kind 
of first-party indemnification, however, 
can augment in several respects the 
remedies otherwise available to the 
indemnified party. Most indemnification 
provisions provide for recovery of the 
indemnified party’s attorney fees and 
costs incurred in connection with the 
claim, which are usually not recoverable 
in a claim for breach of contract or war-
ranty unless the contract otherwise con-
tains a fee-shifting provision. That is the 
context in which the issue of whether 
an indemnification provision applies to 
first-party claims typically arises.29 

But there is a subtler and arguably 
more potent way in which an indemni-
fied party can benefit if the indem-
nification provision extends to first-
party claims. The description of claims 

covered by the provision frequently 
includes claims by the indemnified party 
that the economic loss doctrine would 
otherwise bar – that is, tort claims 
for economic loss between parties to a 
contract. The economic loss doctrine is 
“a judicially-created remedies principle 
that operates generally to preclude con-
tracting parties from pursuing tort re-
covery for purely economic or commer-
cial losses associated with the contract 
relationship.”30 If an indemnification 
clause covers such a claim, however, the 
economic loss doctrine should not pre-
clude the indemnified party’s recovery 
because the indemnification provision 
in effect transforms a tort claim into a 
contract claim.31

A trio of cases applying Wisconsin law 
have construed contractual indemnifi-
cation provisions, which did not state 
expressly either that they applied only to 
third-party claims or also to first-party 
claims, to determine whether they ap-
plied to claims by an indemnified party 
against an indemnifying party. None 
of those cases is precedential, however, 
and their results have been divergent. 

In Business Park Development Co. v. 
Molecular Biology Resources Inc.,32 the 
Wisconsin Court of Appeals held in an 

unpublished, one-judge opinion that a 
landlord could not rely on an indemnifi-
cation provision in a commercial lease to 
recover its reasonable attorney fees from 
the tenant in an eviction action. Given 
the fee-shifting context in which the 
indemnification issue arose, the court 
invoked as the rule of decision that it 
would “not construe an obligation to pay 
attorneys’ fees contrary to the American 
Rule” – the general rule against fee-
shifting – “unless the contract provi-
sion clearly and unambiguously so 
provides.”33 Thus, if there were no clear 
and unambiguous fee-shifting applicable 
to a first-party claim – that is, if the 
indemnification provision did not clearly 
and unambiguously apply to first-party 
claims – the court would default to the 
narrower construction of that provision 
to encompass only third-party claims, 
rather than resolving the ambiguity so 
as to adopt either the narrower or the 
broader construction. If the issue arises 
in a context other than fee-shifting,34 

arguably there should be no such default 
effect. As noted, however, indemnifica-
tion provisions typically include recovery 
of an indemnified party’s attorney fees 
and issues regarding their construction 
frequently arise in that context. 
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The Business Park court held that the 
fee-shifting indemnification provi-
sion in that case was ambiguous and 
therefore fell back upon the narrower, 
third-party-claim-only construction of 
that provision. It acknowledged that a 
broad reading of the term “indemnify” 
as equivalent to “compensate,” which 
would encompass first-party claims, 
was one reasonable construction of that 
term, but concluded it was not the only 
one.35 To counterbalance the broad con-
struction of “indemnify” and thereby 
to find ambiguity, the court relied in 
significant part on the definition of “in-
demnify” in Black’s Law Dictionary: “To 
reimburse (another) for a loss suffered 
because of a third party’s act or default 
….”36 (While it is possible to indemnify 
against a third party’s “default” 
that damages an indemnified party, 
under the traditional indemnification 
scenario based on liability insurance 
the triggering event is a third party’s 
“act” – namely, the third party making 
a claim against the indemnified party.) 

A federal court in New York apply-
ing Wisconsin law employed the same 
rule of decision as in Business Park and 
also relied on the Black’s Law Dictionary 
definition of “indemnify” but reached 
the opposite conclusion. In Bobrow 
Palumbo Sales Inc. v. Broan-Nutone LLC,37 
a manufacturer’s representative sued the 
manufacturer for compensation due un-
der an alleged oral modification of their 
contract. The manufacturer counter-
claimed under a contractual indemnifica-
tion provision for its expenses in defend-
ing the suit, including its attorney fees.38 

The representative’s claim failed, and 
the counterclaim succeeded.39 The court 
cited Business Park but did not analyze it 
beyond noting that it “has no preceden-
tial value under Wisconsin law.”40

The court then cited the Black’s Law 
Dictionary definition of “indemnify,” 
but it cited to a later edition than did 
Business Park. Lo and behold, the defini-
tion had changed materially:  
“[t]o reimburse (another) for a loss 
suffered because of a third party or 
one’s own act or default ….”41 Based 
on that updated definition, along 
with a broad definition of the term in 
Merriam-Webster Dictionary (“to make 
compensation to for incurred hurt, 
loss or damage”),42 the court concluded 
“that the plain and ordinary meaning 
of ‘indemnify’ is to make payment to 
another for damage incurred, whether 
by the fault [or act] of the paying party 
or a third party.”43 The change in the 
definition from one edition of Black’s 
Law Dictionary to the next presum-
ably signifies increased awareness and 
acceptance of the proposition that an 

indemnification provision can apply to 
first-party claims.

In AVL Powertrain Engineering Inc. v. 
Fairbanks Morse Engine,44 the parties 
cited Business Park, Bobrow Palumbo, 
and the Black’s Law Dictionary defini-
tions of “indemnify.” The party advocat-
ing that an indemnification provision 
covered only third-party claims relied 
on Business Park, and the party advocat-
ing that the provision also covered 
first-party claims countered with the 
more recent Bobrow Palumbo case 
and criticized Business Park because 
“it applied an outdated definition of 
indemnity.”45 As one might expect, the 
counter-volley won the point. But it did 
not win the match.

In AVL Powertrain, a company that 
conducted environmental-emissions 
testing sued a testing facility for breach 
of contract in the U.S. District Court for 
the Western District of Wisconsin.46 The 
testing facility moved for partial sum-
mary judgment on the ground that the 
parties’ contract contained a provision 
that, with irrelevant exceptions,  

ALSO OF INTEREST
Find Answers to Essential Questions About Contracts  
Contract Law in Wisconsin covers key aspects of 
contracts. Topics include formation of contracts, 
statutes of frauds, contract interpretation, war-
ranties, disclaimers, and limitations of remedies; 
modifications; third-party beneficiaries; joint 
and several contracts; conditions; performance, 
breach, and excused nonperformance; remedies; 
electronic transactions; and drafting principles. 

The book is divided into six sections, each 
thoroughly covering a distinct area of contracts 
fundamentals and practice, allowing you to 
instantly locate solutions. To make it even easier 
to find information, each section also comes 
with its own detailed table of contents, highlighting that section’s chapters.

Contract Law in Wisconsin is packed with tips, examples, and practice advice. 
Find numerous practice tips and points to consider when drafting or reviewing 
a contract. Plus, the book is filled with examples based on hypothetical facts to 
help you understand a variety of contract-law scenarios. Draft airtight contracts 
confidently and more efficiently with the help of Contract Law in Wisconsin.

https://www.wisbar.org/AK0040 WL

Full-Service Court Reporting –  
Covering Wisconsin

Proudly celebrating our 21st year in business
Fully certified Court Reporters you know and trust.

To Schedule, please email office@FTRMadison.com  
or visit our scheduling page on our website

www.ftrmadison.com

888-892-0392
Excellence in Court Reporting

36    WISCONSIN LAWYER

ANATOMY OF AN INDEMNIFICATION AGREEMENT: THE FIRST-PARTY CLAIM CONUNDRUM

Indemnification-half-horizontal center-left.indd   36Indemnification-half-horizontal center-left.indd   36 12/17/2025   2:24:56 PM12/17/2025   2:24:56 PM



“[u]nder no circumstances” would it “be 
liable for claims of special, indirect or 
consequential damages.”47 It so happened 
that this damages-limitation provision 
was part of an indemnification provision 
and was effective for purposes only of 
that indemnification provision.48 Thus, 
in a strange twist, the testing facility, 
which was the indemnifying party, ar-
gued that the indemnification provision 
applied to first-party claims, while the 
emissions testing company, the indemni-
fied party, argued for the narrower con-
struction limited to third-party claims.49

Judge Conley declined to follow 
Bobrow Palumbo, in part because the 
indemnification provision in that 
case, unlike the one before the AVL 
Powertrain court, did not expressly 
require the indemnifying party to 
“defend” the indemnified party against 
covered claims.50 An indemnifying 
party cannot defend an indemnified 
party against the latter’s own claim.51 
Likewise, the concomitant provision 
requiring the indemnified party to no-
tify the indemnifying party of any claim 
subject to the indemnification provision 
would be superfluous in the context of a 
claim by the indemnified party against 
the indemnifying party.52 If an indem-
nification provision expressly limits the 
duties to defend and notify to third-
party claims, that is a strong signal that 
the provision as a whole also applies to 
first-party claims, but the indemnifica-
tion provision in AVL Powertrain did not 
make that distinction.53

Due in part to the parties’ respective 
undifferentiated duties to defend and 
to provide notice of a claim subject to 
indemnification, Judge Conley held the 
indemnification provision to be ambigu-
ous with respect to whether it covered 
first-party claims, although his analysis 
appeared to lean toward coverage of 
third-party claims only.54 Because the 
party advocating for such coverage was 
not attempting to recover attorney fees, 
however, the American Rule placed no 
“thumb on the scale” causing default to 
the narrower, third-party-claims-only 

interpretation. Rather, the court denied 
partial summary judgment on the 
issue of whether the emission testing 
company could recover consequential 
damages and reserved it for the jury.55

It is commonplace, if not quite univer-
sal, for contractual indemnification provi-
sions to include the indemnifying party’s 
duty to defend the indemnified party 
from covered claims and the indemnified 
party’s duty to notify the indemnifying 
party of such claims so as to invoke the 
duty to defend.56 Thus, those duties and 
the manner in which an indemnification 
provision frames them loom large for the 
issue of whether indemnification extends 
to first-party claims brought by indem-
nified parties when the provision fails 
expressly to say so.

Wisconsin jurisprudence would benefit 
from more and precedential case law 
on that issue, as well. It is too late in the 
day to deny that indemnification provi-
sions can extend to first-party claims. 
Therefore, a rule that, when such a 
provision does not expressly so provide, 
a court must automatically construe it 
to cover only third-party claims seems 
antiquated and arbitrary, although it 
is the law in some jurisdictions.57 And a 
rule requiring that result when the issue 

presents in the context of fee-shifting, as 
in Business Park and as is frequently the 
case, allows the tail (fee-shifting) to wag 
the dog (indemnification). Instead, courts 
should employ traditional contract-
construction methodology to resolve 
ambiguities, or interpretive disputes in 
the absence of ambiguity, concerning the 
scope of indemnification provisions.58 
Because most indemnification provi-
sions include duties to defend and notify, 
construction of such a provision to apply 
only to third-party claims or also to first-
party claims ordinarily should depend on 
whether it expressly restricts those du-
ties to third-party claims. If not, as in AVL 
Powertrain, the provision should apply 
only to third-party claims.

Conclusion
Given the prevalence of indemnifica-
tion provisions in commercial contracts 
of all stripes, the lack of authoritative 
Wisconsin case law on application of 
such provisions to first-party claims is 
surprising. Lawyers who draft or review 
commercial contracts should be aware 
of this doctrinal gap and ensure that 
every indemnification provision clearly 
and expressly indicates whether it ap-
plies to first-party claims. WL
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