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When a law enforcement officer 
pulls over a vehicle, what are 
the rights and responsibilities 
of the driver and any passen-

gers, once the officer approaches and starts asking 
questions and giving orders? This article explores 
police roadside encounters for both drivers and 
passengers, so lawyers can assist their clients 
in avoiding pitfalls both criminal and civil. (The 
terms “police” and “officer” are used generally 
in this article to refer to police officers, sheriff’s 
deputies, and state patrol officers.)

First is a review of the constitutional case law 
on traffic stops and vehicle searches. Second is a 
discussion of the legal duration of a traffic stop, 
with emphasis on the stop’s mission and officer 
questions for both driver and passengers. Third is 
an analysis of officer commands to exit the vehicle, 
driver and passenger reactions, and possible 
claims of excessive force by police officers. Fourth 
is an examination of police inquiries unrelated to 
the original stop, such as dog sniffs and questions 
about weapons. The article closes with a list of 
practical pointers.

Constitutional Law 1A:  
Traffic Stop for Law Violation
Both federal and state courts have consistently 
held that a traffic stop, even briefly for a non-
criminal traffic violation (such as speeding), is a 
seizure for Fourth Amendment purposes.1 The U.S. 
Supreme Court has likened a routine traffic stop 
that is a “relatively brief encounter” to be “more 
analogous to a Terry stop than to a formal arrest.”2 
For a traffic stop to be constitutional, the police 
must have reasonable, articulable suspicion (less 
than probable cause but more than a hunch) of a 
law violation, either civil or criminal.3 These con-
stitutional provisions protect not only the driver 

but also all passengers: when police stop a vehicle, 
all occupants of that vehicle are seized and have 
standing to challenge the stop.4

Pretextual traffic stops, that is, stops designed 
to investigate violations not related to the ob-
served violation, are not per se unreasonable under 
the Fourth Amendment.5 For example, the police 
can pull over a vehicle for littering (for example, a 
person flicking a cigarette out of a vehicle) when 
they are fishing for drunk drivers or contraband 
like drugs or weapons.6 The police can also pull 
over a vehicle for violation of local ordinances that 
incorporate administrative code equipment rules, 
like those prohibiting excessive tinting of vehicle 
windows.7 Police can also stop a vehicle for issues 
with the license plate – if the plate is illegible 
because of foreign matter such as mud or snow8 or 
because the black lettering of the license plate is 
fading or the reflective paint is peeling (so the plate 
cannot be easily read at night).9 

The burden of establishing that an investigative 
stop is reasonable falls on the state.10 If the state 
cannot meet this burden, all derivative evidence 
from this illegal seizure and likely subsequent 
search must be suppressed.11 However, searches 
and seizures can be based on objectively reason-
able mistakes of fact12 and objectively reasonable 
mistakes of law.13 

Constitutional Law 1B: Vehicle Searches 
The Fourth Amendment also protects against un-
reasonable vehicle searches. The driver or passen-
ger has the initial burden to prove standing, that 
is, that the person had a reasonable expectation of 
privacy in the vehicle.14 If the vehicle is stolen, for 
example, the driver (and a fortiori any passenger) 
lacks standing.15 Even if the vehicle is not stolen, 
the driver still has to show some property interest, 
such as consent of the owner to drive the vehicle.16 

What should drivers and passengers do and not do when a law enforcement 
officer pulls over a vehicle? This article explores in four segments police 
roadside encounters for both drivers and passengers, so lawyers can assist 
their clients in avoiding pitfalls both criminal and civil. 
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Even if there is a valid traffic stop 
and arrest, the police cannot then per 
se search the entire vehicle; a vehicle 
search incident to arrest is authorized 
only if 1) “the arrestee is within reach-
ing distance of the passenger compart-
ment at the time of the search” or 2) 
“it is reasonable to believe the vehicle 
contains evidence of the offense of ar-
rest.”17 There is also the long-standing 
“automobile exception”: police can 
search a vehicle if they have “probable 
cause to believe that a vehicle contains 
evidence of a crime.”18 

There are also plain-view and plain-
smell exceptions. If police can see 
contraband inside through the vehicle 
windows or an open door, then they 
can search the vehicle and seize that 
evidence without a warrant.19 The same 
goes for odor of drugs from an even 
partially open window. The Wisconsin 
Supreme Court recently held that after 
smelling marijuana during a traffic stop, 
officers had probable cause to conduct 
a warrantless search of the vehicle and 
then arrest the driver, who was the ve-
hicle’s sole occupant, for possession of 
tetrahydrocannabinols found inside.20 
Notably, even though hemp and delta-8 
THC are legal in Wisconsin, the supreme 
court rejected the defense claim that 
the search was invalid because legal 
CBD used in a vape pen smells the same 
as illegal delta-9 THC.21 

Constitutional Law 2: Duration of 
the Traffic Stop: Follow the Mission
Beyond the constitutional law on 

vehicle stop and searches, there are also 
constitutional protections about the du-
ration of a traffic stop. Both federal and 
state courts have ruled that the legal 
duration of the stop is determined by 
the “mission”: 1) addressing the traffic 
violation that warranted the stop,  
2) conducting ordinary inquiries inci-
dent to the stop, and 3) taking negligibly 
burdensome precautions to ensure 
officer safety. Authority for the seizure 
ends when these tasks are, or reason-
ably should have been, completed.22 

This mission can include ordinary 
inquiries such as checking the driver’s 
license, determining whether there 
are outstanding warrants against the 
driver, and inspecting the automobile’s 
registration and proof of insurance.23 
These checks serve the same objec-
tive as enforcement of the traffic code: 
ensuring that vehicles on the road 
are operated safely and responsibly.24 
Police can perform these basic du-
ties even though reasonable suspicion 
for the stop dissipated as the officer 
approached the car; for example, the 
officer now discovers that the driver is 
not the suspect whom the officer was 
seeking.25

Identify Yourself and Answer 
Questions
Drivers. Assuming a valid traffic stop, 
the driver’s refusal to obey lawful police 
commands could be grounds for an 
arrest and prosecution for the criminal 
charge of obstructing an officer, a Class A 
misdemeanor.26 Giving false information 
is also grounds for an obstructing charge. 
If the person gives false information with 
intent to mislead an officer (such as pro-
viding the name of another person who 
has nothing to do with the situation, like 
an innocent twin or relative), the offense 
is now a Class H felony.27

Commonsense advice for all drivers 
includes the following:

• Even if you think that there was no 
good reason that you were pulled over, 
do not argue with the officer about the 
reason for the stop. 

• When asked, promptly give the 
officer your real name and your license, 
registration, and proof of insurance. 

• If the police ask questions such as 
where you are coming from, where you 
are headed, and what you are doing, you 
should answer directly and honestly, or 
risk giving police reasonable suspicion 
for further investigation.28

• Contrary to popular YouTube videos, 
if there are genuine concerns for the 
stop’s legality it is not prudent to reach 
for and hold up your cell phone, point it 
at the officer’s face, start recording, and 
be obnoxious doing so (such as loudly 
declaring to the officer that you are live 
streaming and “exposing tyranny”). 

There are two things to keep in mind 
for drivers concerned about the legality 
of traffic stops. First, there is no need 
to declaim the viral refrain “Am I being 
detained?” A traffic stop is a Fourth 
Amendment seizure. Second, especially 
if a stop occurs at night or during in-
clement weather with limited visibility, 
the officer might interpret sudden hand 
movements as malign, for example, that 
the driver is reaching for a weapon. The 
situation could escalate to a “high-risk” 
traffic stop, with officers drawing their 
service firearms and the encounter go-
ing sideways fast.29 The entire episode, 
starting when the officer turns on emer-
gency lights, likely will be recorded on 
both the nearly ubiquitous police squad 
cameras and the increasingly common 
police body cameras. If the authorities 
file citations or criminal charges, these 
videos must be turned over during the 
discovery process.30 

Passengers. Considerations for pas-
sengers differ because they have fewer 
legal responsibilities and thus more 
legal rights than the driver. 

• Unlike the driver, a passenger has 
the right to decline to answer police 
questioning about their identity, and 
the refusal to answer cannot result in 
arrest or prosecution for obstructing.31 

• The refusal to answer by itself will 
not give rise to any reasonable suspicion 
of wrongdoing.32 
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• The brief period that it takes to ask 
a passenger a question about their iden-
tity does not unreasonably prolong a 
temporary detention (this issue of delay 
is discussed more below).33 

• If instead of keeping quiet, a pas-
senger chooses to answer but gives the 
officer false information, the passenger 
can be charged with obstructing (either 
a misdemeanor or a felony charge, as 
explained above).34 

The bottom-line advice for passen-
gers: Either don’t say anything or give 
your real name.

“Please Step Out of the Vehicle”
Beyond road safety, courts have also 
recognized concerns for officers’ safety 
on the roadside. Thus, assuming a valid 
stop, even for only a traffic violation, the 
officer can order both the driver and any 
passengers out of the vehicle pending 
completion of the stop.35 The refusal 
to obey such a lawful police command 
to exit the vehicle (as always, assum-
ing a valid stop) could be grounds for 
the police to arrest the person(s) for 
obstructing. 

Likewise, the police have a right to 
a face-to-face encounter with a driver 
during a lawful traffic stop.36 Thus, if 
the driver-side door and window are 
inoperable, the officer can open the 
passenger-side door, especially if the 
driver’s movements or statements 
indicated that the driver was willingly 
opening (or attempting to open) the pas-
senger door.37 

It remains less clear whether officers 
can open a door and either “help” or 
outright forcibly remove the driver 
from the vehicle. As with most Fourth 
Amendment situations, it depends on 
the totality of the circumstances. After 
a valid stop, if the officer orders the 
driver or passenger out of the vehicle, 
and the person refuses that lawful 
order, then even if there is not prob-
able cause of a different law violation 
(such as operating while intoxicated), 
the officer now has more than enough 
probable cause to make an arrest for 

the offense of obstructing. If the person 
being removed from the vehicle against 
their will offers physical resistance (for 
example, by trying to push the officer’s 
hand away or by offering resistive ten-
sion when grabbed38), then the person 
also can be arrested and prosecuted for 
the offense of resisting an officer, also a 
Class A misdemeanor.39 

If, however, the police use excessive 
force when dealing with a person in a ve-
hicle, the person might be able to make 
a federal civil rights claim, which could 
result in the officer(s) being found civilly 
liable and being ordered to pay dam-
ages. A plaintiff in such a case, however, 
must overcome the significant burden of 
qualified immunity for police officers.40

Legal Defense to Resisting and 
Obstructing but Not to Threat or 
Battery to Police
In contrast, if the officer violates the 
Fourth Amendment by reaching into 
the vehicle and removing the person 
from the vehicle without cause (for 
example, before the officer ever gives 
the order to leave the vehicle and there 

is not independent probable cause to 
arrest), and if the person offers physi-
cal resistance, then there cannot be a 
valid obstructing or resisting charge. 
Even though Wisconsin courts have 
abrogated the old common-law privilege 
of resisting arrest, both obstructing and 
resisting have a “with lawful authority” 
element.41 If the officer acts without 
lawful authority, then there cannot be 
resisting or obstructing. 

However, if the person being illegally 
removed from the vehicle threatens 
or hurts the officer (a Class H felony 
offense), there is no defense, because 
neither threat nor battery to law en-
forcement has a “with lawful authority” 
element.42 

The bottom-line advice for drivers and 
passengers: If the police order you out 
of the vehicle, exit the vehicle immedi-
ately; do not physically resist, and do not 
threaten to or attempt to hurt the police.

Unrelated Inquiries and Delays
In addition to asking the driver routine 
questions, while the traffic stop’s mission 
is still being completed, police can also 
do concurrent investigation unrelated to 
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the original reason (or pretext) for the 
stop, such as a dog sniff of the vehicle’s 
exterior.43 Likewise, in Wisconsin, even 
if the original justification for the traffic 
stop did not involve weapons, the police 
can ask the driver whether the driver is 
carrying any weapons and whether the 
driver has a concealed carry permit, as 
long as such question or permit check 
does not measurably extend the stop.44 
That is the rule: inquiries unrelated to 
the original mission cannot “measur-
ably extend the nature of the stop.”45 “If 
an officer can complete traffic-based 
inquiries expeditiously, then that is the 
amount of time reasonably required 
to complete [the stop’s] mission.”46 The 
crucial question is not whether the dog 
sniff or other unrelated inquiry, such as 
about firearms, occurs before or after 
the officer issues a ticket but whether 
conducting the sniff or asking the other 
questions adds time to the stop.47 Courts 
have not given a magic number about 
what counts as “measurably extends,” 
but generally a short delay (for example, 
10 minutes) after the completion of the 
original traffic mission is not constitu-
tionally problematic.48 

Practical Pointers
In summary, roadside encounters with 
police can present drivers and passen-
gers with pitfalls, both civil and crimi-
nal. Here is some advice for avoiding 
tickets and criminal charges.

• Don’t engage in behavior that gives 
police reasonable suspicion to pull you 
over, especially on a pretext, such as 
breaking traffic laws like speeding, lit-
tering, crossing the center line, or blow-
ing through a stop sign or a red light.

• Always have a valid license and up-
to-date vehicle registration.

• Don’t violate even what appear to 
be minor equipment regulations, like 
having burned-out tail lamps, exces-
sive window tinting, or a license plate 
illegible with snow or mud or fading or 
peeling paint.

• Don’t leave suspicious items, not 
to mention contraband, in plain view 
inside the vehicle.

• Don’t smoke or vape legal CBD or 
delta-8 THC, especially with all the 
windows up.

• If pulled over, don’t make sudden or 
furtive movements, like reaching for 
your cell phone.

• Don’t get out your cell phone and 
start recording or live streaming the 
officer.

• Don’t argue loudly or rudely with the 
police about the reason for the traffic 
stop and don’t demand to know whether 
you are being detained.

• Obey police orders (if you are the 
driver) to identify yourself and hand 
over required documents.

• Obey police orders to step out of the 
vehicle (driver and passengers).

• Don’t threaten or harm the police, 
even if the traffic stop is blatantly 
illegal.

• Don’t try to drive off or run away.
If drivers and passengers avoid these 

pitfalls, then they can stay safe and 
out of trouble when pulled over and ap-
proached by the police. WL
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judgment). In this case, the plaintiff alleged that her vehicle had issues: 
the driver-side and front passenger-side doors and windows did not 
open. She further alleged that during a traffic stop, an officer broke 
both the driver-side and passenger-side windows, using his ASP, and 
dragged her out of the broken driver-side window by her hair and arm. 
(“The term ‘asp’ appears to be a colloquial reference to a telescopic 
police baton, and although the term is derived from the original 
manufacturer – Armament Systems and Procedures, Inc. – the term is 
used to refer to telescopic police batons generally. See Peter R. Heyne, 
Hit Points: Regulating Less-Than-Lethal Weapons, 95 Wis. Law. 26, 29 
(July-Aug. 2022).” Id. at *2 n.2.)

41State v. Hobson, 218 Wis. 2d 550, 577 N.W.2d 825 (1998). See Wis. 
JI–Criminal 795 Law Note: Privilege: Resisting an Unlawful Arrest 
(2003): “Hobson was concerned with a privilege that was a true ‘affir-
mative defense’ in the sense that it provided a defense that prevented 
conviction even though all the elements of the crime charged were 
present. That is, Hobson did commit a battery against a law enforce-
ment officer, but claimed a defense to that crime based on facts that 
were not inconsistent with the presence of any of the elements of the 
crime. Notwithstanding the Hobson decision, the fact that a police 
officer was acting unlawfully in making an arrest would prevent a 
conviction for certain offenses because it may be inconsistent with the 
proof of an element of the crime. For example, if the charge is resisting 
or obstructing an officer, an element of the crime is that the officer 
was acting ‘with lawful authority.’ See § 946.41. An officer making an 
unlawful arrest would not be acting with lawful authority, thus negat-
ing an element of the crime. Battery to a law enforcement officer, the 
offense charged in Hobson, does not have a ‘with lawful authority’ 
element.”

42Wis. Stat. § 940.203(2) (punishable by up to six years in prison 
and a $10,000 fine). See also Wis. JI–Criminal 1240D (2019). If the 
police break up the fight, then what can happen next is a taser, which 
can bring a real stand-alone sting, the king of pain.

43Caballes, 543 U.S. at 409. 
44Wright, 2019 WI 45, ¶¶ 45-46, 386 Wis. 2d 495.
45Rodriguez, 575 U.S. at 354; State v. Brown, 2020 WI 63, ¶ 29, 392 

Wis. 2d 454, 945 N.W.2d 584.
46Rodriguez, 575 U.S at 357.
47Id. at 357.
48See Caballes, 543 U.S. at 406 (“While Gillette was in the process of 

writing a warning ticket, Graham walked his dog around respondent’s 
car. The dog alerted at the trunk. Based on that alert, the officers 
searched the trunk, found marijuana, and arrested respondent. The 
entire incident lasted less than 10 minutes.”). And that time was con-
current to the original mission. For time after the mission completion, 
see United States v. Rodriguez, 799 F.3d 1222, 1224 (8th Cir. 2015) 
(“the seven- or eight-minute delay in this case constituted a de mini-
mis intrusion on Rodriguez’s personal liberty”) (on remand from 575 
U.S. 348 (2015)). WL
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