Ethics Opinion EF-25-01:
Lawyers as Witnesses

On April 7,2025, the State Bar of Wisconsin Professional Ethics Committee issued Opinion EF-25-01,
discussing lawyers’ obligations as witnesses in a legal matter.
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Synopsis

In general, a lawyer may not testify as
afact witness at a trial at which they
also appear as an advocate for a client.!
Nor, if they are “likely to be a neces-
sary witness” may the lawyer choose
to forego testifying to continue in an
advocacy role. SCR 20:3.7(a). A witness
is necessary if their testimony is criti-
cal for the client’s case and unavailable
from other sources. Protecting the
integrity of and public confidence in
the judicial system and avoiding jury
confusion over the lawyer’s role are
the most common justifications for
the rule. Because the rule protects the
integrity of the justice system rather
than only the interests of the parties,
informed consent does not prevent
disqualification of the lawyer or exclu-
sion of their testimony.

The rule has been uniformly applied
to jury trials. Less clear is whether
it also applies to bench trials or
administrative proceedings. In either
situation the lawyer generally may
participate in pretrial or appellate
matters. Given the ambiguity over the
rule’s reach, the committee recom-
mends that lawyers proactively seek
guidance from the presiding tribunal
in a matter not tried to a jury on
whether the rule applies.

Although situations where a lawyer
may be a necessary witness occur
infrequently, when they do arise,
they can be disruptive and costly,
especially when not anticipated in
advance. Because lawyers may know
at the initial stages of a case whether
they may be a necessary witness, they

should discuss the issue with the cli-
ent at the earliest opportunity.

If the lawyer’s testimony is favor-
able to the client, the rule permits the
lawyer to participate in pretrial mat-
ters and transfer advocacy responsi-
bilities at trial to another lawyer in the
firm if the lawyer’s testimony becomes
necessary. SCR 20:3.7(b). This option
requires the client’s informed consent.

If the lawyer’s testimony would
be adverse to the client or a former
client, a conflict of interest exists and
is governed by SCRs 20:1.7,20:1.9(c)
and 20:1.10, as well as SCR 20:3.7. This
must also be discussed with the cli-
ent. In most cases the conflict would
require the lawyer and their firm to
withdraw from the representation.

SCR 20:3.7 contains three excep-
tions to the general prohibition,
allowing the lawyer to testify without
disqualification if their testimony re-
lates (1) to an “uncontested issue,” (2)
the “nature and value of legal services
rendered,” or (3) if disqualification
would “work substantial hardship on
the client.” SCR 20:3.7(a).

Although expressed as an ethics
rule, the prohibition against a lawyer
assuming dual roles in the same case
is rarely the subject of discipline.
Rather, it most frequently arises in the
context of disqualification motions.

Sometimes disqualification motions
are tactical efforts to remove the
lawyer from the case and not based on
a bona fide need for the lawyer’s testi-
mony. Lawyers should normally resist
such requests absent a showing of a
compelling need for the testimony.

Introduction

The general prohibition against a
lawyer being both an advocate and a
witness in the same trial has a long
history.? Even so, there has been “re-
markable uncertainty over the rea-
sons for the rule.”® Among the most
cited rationales is the prevention of
jury confusion in distinguishing the
roles of an advocate who explains
and analyzes evidence from a witness
who provides evidence.* Another is
that it would harm the client, as the
lawyer’s inherent client bias would
make them less credible, or, alterna-
tively, that it would unfairly prejudice
the opponent by improperly bolster-
ing the lawyer’s testimony due to
their professional status.® Serving

in both roles could also impede the
opponent’s ability to conduct cross
examination.® Professor Wigmore
disagreed that [awyers would distort
their testimony but supported the
rule on the ground that, “the public
will think they may, and that the
public’s respect for the profession
and confidence in it will be effectively
diminished.”

The American Bar Association has
included variations of this rule in each
of its ethics codes, beginning with
Canon 19 of the Canons of Professional
Ethics (1908), continuing with DR
5-101(B) and DR 5-102(A) of the 1969
Code of Professional Responsibility
and culminating in Rule 3.7 of the 1983
Model Rules of Professional Conduct.
Wisconsin adopted the current ABA
version of the rule as Supreme Court
Rule (“SCR” or “rule”) 20:3.7.%
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SCR 20:3.7 issues arise infrequently.
First, few cases are tried to juries, with
most resolved by other means, obviat-
ing the need to apply SCR 20:3.7 at all.
Second, lawyers are rarely fact wit-
nesses simply because they typically
lack firsthand knowledge of the facts
underlying the litigation.

However, there are at least two situ-
ations in which a lawyer may be called
to testify. The first is when the litigation
is based on a transaction in which the
lawyer was intimately involved. The
second is when the lawyer interviewed
awitness whose trial testimony differs
from their pretrial interview, making
the lawyer an impeachment witness.

In both situations, advocate-witness
issues can be avoided by having others
present during the negotiations or
interviews.

Lawyers should know in advance if
their testimony may be necessary at
trial. If so, the lawyer should consult
with the client, explain the possible
scenarios, including disqualification of
the lawyer as advocate, and possible
responses. If the client is uncomfort-
able with the prospect of having to
change lawyers during the pendency
of the matter, the lawyer may need to
withdraw.”° On the other hand, if the
client gives informed consent, knowing
it is possible that a change of lawyers
may be required if the case is tried, the
lawyer may still continue involvement
in pretrial matters." Recognizing and
resolving these issues ahead of trial
can prevent confusion and harm to the
client that could arise if the lawyer must
testify and withdraw from an advocacy
role while the case is ongoing.'?

In this opinion, the State Bar’s
Standing Committee on Professional
Ethics (the “committee”) discusses what
circumstances trigger the rule, its scope,
whether the prohibition can be waived,
whether the disqualification is imputed
to other firm members, exceptions to
the general prohibition, the tactical
misuse of the rule, situations in which
the lawyer’s testimony creates a conflict
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of interest with the current or a former
client, and several other related issues.

When a Lawyer Is a Necessary

Witness for the Client
Understanding when SCR 20:3.7 applies
is important for the lawyer and their
client. If the lawyer cannot be both a
witness and an advocate, requiring their
testimony means the client will not be
represented by their chosen lawyer."®
On the other hand, the loss of important
evidence may doom the client’s chances
of a successful outcome.

SCR 20:3.7(a) applies when the law-
yer's testimony is “necessary.” This is
a deliberate change from the language
of the former Code of Professional
Responsibility which disqualified law-
yers who “ought to be called.”*The Code
standard was a source of confusion,
with some courts applying disqualifica-
tion only to indispensable witnesses'
and others when the lawyer’s testimony
merely had the potential to be helpful.®®

The current choice of language was
intended to both clarify and narrow the
rule, limiting its application to situations
inwhich the testimony is “relevant,
material, and unobtainable elsewhere.”?
This suggests testimony is necessary
if needed to withstand a motion for
summary judgment or to dismiss."® If
available from other sources or only tan-
gentially relevant, the testimony would
likely not be found necessary.

Given the impact of disqualifica-
tion on the lawyer and client, a “bright
line” standard that could be applied
with clarity and confidence might be
preferred.”® However, application of
the rule is necessarily case specific and
requires a close examination of the
contested issues, the significance of the
lawyer’s testimony, the availability of
similar evidence from other sources,
and the hardship caused by withdrawal.
The wide variety of circumstances to
which the rule applies led the drafters to
articulate a general standard with fac-
tors to consider. Inevitably, this adds an
element of uncertainty to whether and

how the rule applies. This being so, law-
yers faced with the possibility of being
awitness should err in favor of caution
just as trial courts tasked with ruling
on disqualification motions should be
certain that such an extreme remedy is
truly warranted.?

Scope of Disqualification
Application of SCR 20:3.7 requires defin-
ing both what constitutes a “trial” and
what constitutes “advocacy” within the
meaning of the rule. Neither term is de-
fined in the text or comment. Although
there is some guidance in case law, eth-
ics opinions, and academic literature,
ambiguities remain.

The committee believes that the rule
clearly applies to jury trials. Less clear
is whether it also applies to bench trials
and administrative proceedings con-
ducted before a hearing examiner.

A“trial” has been defined as “[t]he
examination before a competent
tribunal, according to the law of the
land, of the facts or law put inissue in a
cause, for the purpose of determining
such issue.”® Common usage suggests it
includes both jury and bench trials. The
text of SCR 20:3.7 makes no distinction.

On one hand, given that avoidance of
jury confusion is a primary rationale for
the rule it could be suggested that it only
applies to jury trials, or other proceed-
ings, such as recorded depositions, that
would be seen by a jury. In cases tried
before a judge, there seems little risk an
experienced jurist would be confused
if a lawyer testified while also acting as
an advocate. Limiting the rule’s applica-
tion to jury trials would avoid potential
harm from disqualification of the client’s
chosen lawyer.?2 These considerations
support an argument that the rule only
applies to jury trials.

On the other hand, Wigmore’s con-
cern — that dual attorney roles would
diminish public respect for the profes-
sion — focuses on the lawyer and not the
type of proceeding and thus would apply
to both bench and jury trials, support-
ing an opposing point of view.
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The same issues apply to administra-
tive hearings before a hearing examiner.
The relevance of SCR 20:3.7 to these
types of cases is important because
far more cases are resolved through
administrative processes than jury trials
before a court.” These proceedings are
not typically referred to as trials, do not
involve lay juries as fact-finders, and are
conducted in a wide variety of ways with
varying degrees of formality.* Authority
is split on whether SCR 20:3.7 applies to
such proceedings.? This lack of clarity
suggests that application of the rule to
non-jury proceedings should rest with
the tribunal and the committee does
not believe that 20:3.7(a) should apply
automatically to such proceedings. The
judge or other judicial official, such as a
hearing examiner, is best positioned to
determine whether the lawyer serving
as both advocate and necessary witness
would be detrimental to the proceeding.

Therefore, a lawyer in non-jury
settings — bench trials before a judge

or administrative hearings before a
hearing examiner — should clarify as
early as possible whether the rule will be
applied or not.?

The committee believes “advocacy”
involves interactions with the jury,
either by presentation of evidence or
arguments designed to persuade.?
Issues such as whether the attorney
witness can sit at counsel table, interact
with advocacy counsel during the trial,
or be subject to witness sequestration
requirements should also be raised with
the court or hearing examiner.

Itis important to note that even if
SCR 20:3.7 prevents a lawyer-witness
from being an advocate at trial, the
disqualification has generally not been
applied to pretrial or appellate involve-
ment by the lawyer-witness.?

Waiver of the Attorney-Witness

Prohibition
SCR 20:3.7 does not allow the client
to consent to the lawyer assuming
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dual roles at trial or forego testifying
altogether to remain an advocate if their
testimony is deemed necessary. This is
because the rule protects the integrity
and fairness of the process and not
simply the interests of clients.?

Imputation of Disqualification
SCR 20:3.7(b) disqualifications affect
only the testifying lawyer and not the
rest of their firm.** If a non-testifying
associate of the personally disqualified
lawyer acted as advocacy counsel, there
would be little risk of jury confusion as
the lawyer-witness would not be able to
argue their credibility nor unfairly im-
prove their status as an advocate by tak-
ing an oath to be truthful. This allows the
lawyer to discuss with the client if they
would be willing to have another firm
lawyer assume the advocacy role if the
lawyer’s testimony becomes necessary.
However, when the lawyer’s testimony
is or is reasonably likely to be adverse to
the client’s interests or that of a former
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client, the representation involves a
conflict of interest, and SCRs 20:1.7 or
20:1.9(c) would control as well as the
imputation requirements of SCR 20:1.10.
This would require disqualification of
the individual lawyer and their entire
firm unless continued involvement
would be reasonable and the client gives
informed consent.® In such situations,
declining representation at the outset or
withdrawal will normally be required.®

Exceptions

SCR 20:3.7 includes three exceptions
to the general rule of disqualification,
providing,

(@) Alawyer shall not act as advocate
atatrial in which the lawyer is likely to
be a necessary witness unless:

(1) the testimony relates to an uncon-
tested issue;

(2) the testimony relates to the nature
and value of legal services rendered in
the case; or

(3) disqualification of the lawyer would
work substantial hardship on the client.

The first two exceptions are straight-
forward and unremarkable. Subsec. (a)(1)
applies to uncontested issues and not
uncontested facts. This is intended to
prevent a lawyer from testifying about
uncontested facts and later, in an advo-
cacy role, arguing that these facts compel
a favorable finding regarding a contested
issue.® If the issue is uncontested, allow-
ing the lawyer to testify and remain in
their advocacy role is permissible.

Subsec. (a)(2) allows a lawyer-advo-
cate to testify regarding the nature and
value of the legal services provided in the
case at hand. The trial judge’s firsthand
knowledge of the case minimizes the
need for adversary testing of the testi-
mony and allowing the lawyer’s testi-
mony avoids the need for a second trial.
This exception does not apply if the case
itself concerns the value and quality of
legal services in a different case that are
the subject of the lawyer’s testimony.*

Subsec. (a)(3) is more complicated,
allowing the lawyer to remain in
an advocacy role while testifying if

disqualification would “work substan-
tial hardship on the client.” A survey
of the case law suggests allowing dual
roles is disfavored, particularly where
the issue was foreseeable and avoidable.
Like the standard to determine when
alawyer’s testimony is “necessary”
the “substantial hardship” exception
requires “abalancing ... between the
interests of the client and those of the
opposing party.”> Among the factors
courts consider are the additional
financial burden involved in replacing
counsel,® whether arrangements for
substitute counsel have already been
made,* the unique expertise of the law-
yer regarding the issues involved and
the amount of time already invested in
the representation.® As this is fact spe-
cific, the determination of whether this
exception applies would normally be
made by the tribunal in the context of a
disqualification motion hearing. Given
the inherent ambiguity of the standard,
alawyer should be wary of relying on
the exception to allow their continued
involvement as both a witness and an
advocate and seek a determination
from the tribunal as to whether the
exception applies.

The Appropriate and Inappropriate

Use of Disqualification Requests®
Early discussion and resolution of
lawyer-witness issues can avoid a vari-
ety of problems for the lawyer, the client
and the opponent and may eliminate
the need to litigate the disqualification
issue at all. However, it may not be clear
whether the lawyer’s testimony will be
necessary until discovery is completed
and, in some cases, until trial.*°

There is always a risk that a less than
scrupulous lawyer will seek to dis-
qualify opposing counsel as a litigation
tactic based on a spurious claim that
counsel’s testimony is necessary at trial.
Even when warranted, disqualification
of a client’s chosen lawyer is disrup-
tive,* costly, and harmful to the client’s
case. It is important for a reviewing
court to ensure the legitimacy of a

disqualification request and not simply
rely on the lawyer’s claim that they
intend to call opposing counsel as a
witness.*

There are lessons here for both the
moving and responding lawyer.

For the lawyer contemplating a
disqualification motion, it is important
to conduct a thorough investigation
to determine whether the lawyer’s
testimony is truly necessary and
unavailable from any other source. If
alawyer moves to disqualify opposing
counsel without an investigation of
need, they may violate SCRs 20:3.1(2)(1)
(filing a frivolous claim) or SCR 20:4.4(a)
(improper burden or delay).**

For the lawyer receiving a disquali-
fication motion, it is prudent to have
prepared in advance for the possibility
of testifying and arranging for sub-
stitute counsel if their testimony is
deemed necessary. On the other hand,
if the lawyer believes the request for
disqualification is baseless, they should
be prepared to vigorously contest it.

Lawyer Testimony that is Likely
to be Detrimental to the Client or

Former Client

Asnoted, a lawyer will typically know
well before trial if they are likely to be
anecessary witness and whether their
testimony would likely be detrimental
to the client. For example, the lawyer’s
testimony might contradict that of their
client or support a claim adverse toa
former client.

In the former situation the lawyer’s
responsibility to testify truthfully
would be adverse to the interests of
the client in the matter and the lawyer
would be materially [imited in their abil-
ity to provide competent and diligent
representation to the client.* In the
latter, the lawyer’s testimony could
violate their responsibilities to the for-
mer client if the matter is the same or
substantially related to the former cli-
ent’s matter® or the testimony involves
the use of information detrimental to
the former client or the disclosure of
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information relating to the representa-
tion of the former client.*®

Whenever a lawyer’s testimony would
be adverse to the interests of a current
or former client a conflict exists and the
lawyer’s responsibilities are controlled
by SCRs 20:1.7,20:1.9 and 20:1.10 as well
as SCR 20:3.7. If discovered before trial,
the lawyer and their firm should either
decline representation or withdraw as
soon as the issue emerges.*

It is important to distinguish lawyer-
witness situations that involve conflicts
of interest from those that do not. This
is because the applicable rules, analyses
and consequences of each situation are
distinct.*®

For example, informed consent to a
conflict may technically, if highly un-
likely, be permissible,** not so when the
witness-advocate rule controls. So too,
SCR 20:1.7 and SCR 20:1.9 conflicts are
imputed to others in the firm whereas
under SCR 20:3.7 disqualification only
applies to the testifying lawyer and
not their entire firm.*® And, none of the
exceptions to SCR 20:3.7 apply to cases
involving conflicts of interest.

Confidentiality Issues

Whenever a lawyer is called upon to
testify it will almost always involve
“information relating to the representa-
tion” of a client that is protected under
SCR 20:1.6(a) This being so, the lawyer
may not testify absent informed client
consent or the existence of an applicable
exception to the rule.

If the l[awyer’s testimony is necessary
and favorable to the client, the lawyer
will typically have obtained informed
consent to disclosure pursuant to SCR
20:1.6(a) which should be done promptly
to avoid confusion or misunderstanding.

On the other hand, if the testimony
involves protected information and
would be adverse to the client or former
client, the lawyer should consult with the
client or former client about the possible
risks of the lawyer-witness’s testimony.
In most cases, a client will not provide in-
formed consent to testimony that will be
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EF-25-01 Guidance for Lawyers as Witnesses

Wisconsin Formal Ethics Opinion EF-25-01 provides guidance for situa-
tions in which a lawyer may become a necessary witness in a matter.

BY TIMOTHY J. PIERCE

Wisconsin Ethics Opinions are draft-
ed, debated, approved, and issued by
the State Bar’s Standing Committee
on Professional Ethics (the commit-
tee), and are the work of the entire
committee rather than any individual.
Opinions apply the Rules of Profes-
sional Conduct for Attorneys (the
rules) and other sources of binding
and persuasive authority to specific
situations and general discussions

of obligations under the disciplin-
ary rules. Although not binding,
these ethics opinions constitute an
important source of ethics guidance
for Wisconsin lawyers and represent
the position of the committee on the
topic addressed. The committee puts
considerable time and effort into its
opinions, and it is normal for a draft
opinion to be reviewed and revised
many times at several committee
meetings over the course of a year or
longer. The committee strives to pro-
duce several new and substantially
revised opinions each year and has
issued many opinions in recent years
that address issues that commonly
arise for many lawyers. Wisconsin
Ethics Opinion EF-25-01, as well as all
other Wisconsin ethics opinions, can
be found at www.wisbar.org/ethop.

The possibility of becoming a witness
in a matter is a concern for all litiga-
tors, but many lawyers struggle with
the nuances of SCR 20:3.7. Recently
issued Wisconsin Formal Ethics Opin-
jon EF-25-01 provides guidance for
situations in which a lawyer may be-
come a necessary witness in a matter.
Among the issues addressed are:

* What does it mean to be a neces-
sary witness? The prohibition on
acting as an advocate at the trial of a
matter applies only when the lawyer
is likely to be a “necessary” witness.
The opinion provides guidance on
how to determine whether a lawyer
may be a “necessary” witness.

» Are there differences between
jury and non-jury tribunals? Differ-
ent considerations apply when the
“trial” of the matter is not to a jury
and the opinion discusses relevant
considerations.

* What about conflicts? SCR 20:3.7
is not a conflict rule, but situations

in which a lawyer may be a neces-
sary witness can give rise to conflicts
for firms, and the opinion provides
guidance on detecting and resolving
these conflicts.

These and other questions are ad-
dressed in detail in the opinion. Look
for more opinions from the commit-
tee over the course of this year and
next. WL

Timothy J. Pierce, U.W. 1992, is ethics
counsel with the State Bar of Wisconsin.
Ethics question? Call the Ethics Hotline at
(608) 229-2017 or (800) 254-9154. Access
the digital article at www.wisbar.org/wl.

tpierce@wisbar.org

adverse to their interests, but the lawyer
may still be compelled by subpoena or
court order to testify. Even though SCR
20:1.6(c)(5) provides discretion to disclose
protected information to comply with
“other law or a court order,” the lawyer
normally must advance all non-frivolous

®

legal bases to resist disclosure.”

Related Issues

A.Pro Se Litigants

When a self-represented litigantis alsoa
lawyer, application of the advocate-wit-
ness rule is problematic. The Wisconsin
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Constitution protects the right to self-
represent in a civil or criminal matter.*
Alitigant, represented or not, also has
aright to due process, which includes
the right to present evidence in support
of their claim.* Strict application of the
advocate-witness rule would jettison
one or the other of these fundamental
rights. This being so, the rule has not
been applied to cases in which the law-
yeris also a litigant.

This carve-out applies not only when
the lawyer is involved in a personal
capacity® but also when the lawyer
represents entities in which they have
an ownership interest.*

B. Application to Guardian ad Litem
Cases
The Wisconsin statutes allow for the ap-
pointment of a guardian ad litem in cases
involving children,* guardianships and

conservatorships,” actions involving the
family,” and juvenile criminal matters.*®
In each, statutes require the guardian ad
litem to represent the best interests of
the ward. Typically this involves investi-
gation and a report to the court.
The importance of a guardian ad

litem’s report suggests they could be a
necessary witness in contested cases.

However, in Hollister v. Hollister, 173 Wis.

2d 413,496 N.W.2d 642 (1992), the court
held that guardians ad litem could not
be called as witnesses given their statu-
tory duty to act as advocates. Were they
called as witnesses, the court reasoned,
SCR 20:3.7 would require their removal
as advocates and prevent discharge of
their statutory responsibility.*

C. Claiming Personal Knowledge of
Evidence in Argument
Acore policy underlying SCR 20:3.7 is the

unfairness of allowing a lawyer to testify
asawitness and later argue that their
testimony is credible and supports their
client’s claim.® For the same reasons,
SCR 20:3.4(e) prohibits a lawyer from
“assert[ing] personal knowledge of facts
in issue except when testifying as a wit-
ness....” This prohibition applies to open-
ing statements, closing arguments, and
the framing of questions to a witness.®

Conclusion

Aswith all disciplinary rules, it is
important that lawyers and law firms
that practice litigation understand SCR
20:3.7 and how it serves the important
function of preserving the integrity of
the fact finding function, particularly in
trials to a jury. wi
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