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The number of civil cases tried to verdict 
in Wisconsin has dwindled to less than 
one percent, part of a nationwide trend.1 
Mediation is now the primary means 

through which civil litigation cases are resolved, 
being institutionalized or a de facto extension of the 
civil justice system.2 

Mediation is a form of alternative or extrajudicial 
dispute resolution. Some states have mandatory 
mediation statutes, while other jurisdictions, like 
Wisconsin, have adopted its use as a standard provi-
sion in civil trial scheduling orders. The formality 
of mediation proceedings varies widely by jurisdic-
tion, with some resembling non-binding arbitration 
proceedings and awards. 

In this article, I provide suggestions on how to be 
an effective advocate when mediating personal injury 
cases. It is the area I know best after spending most 
of my career representing injured plaintiffs and now 
serving as a mediator in general negligence cases. 

While this article focuses on personal injury cases, 
it is important to understand that the process of me-
diation remains the same regardless of the subject 
matter of the dispute. What changes in these sce-
narios are the interpersonal dynamics. For example, 
the issues encountered and their emotional import 
are dramatically different when mediating child cus-
tody cases, corporate disputes, or general negligence 
actions. This area is beyond the scope of this article 
except as it relates to personal injury cases.

Next, and as important, the expectations of the 
parties to mediation vary not only by their legal sta-
tus as plaintiffs or defendants but also by their use 
of and familiarity with litigation. For individual liti-
gants, the underlying lawsuit is likely the only time 
they have been involved in litigation. In contrast, in-
stitutional litigants such as insurers and other cor-
porate entities engage in litigation routinely.3 One 
result is that individual litigants focus on process or 
procedural fairness, in particular, the opportunity 

to be heard, while institutional litigants focus on 
outcome and settlement numbers.4

Characteristics of Mediation
Three key aspects of mediation distinguish it from 
jury trials and arbitrations: 

• In mediation, the parties voluntarily participate 
in a negotiation process to try to settle their dispute 
rather than having an outcome imposed by a third-
party decision-maker. 

• The mediation process allows for maximum partici-
pation by the plaintiff in the negotiation and decision-
making process compared with the limited role of 
giving testimony in a question-and-answer format. 

• Parties retain the right to trial by jury if they do 
not settle at or after mediation. 

Although few litigated cases proceed to verdict,5 
a party’s right to trial by jury influences settle-
ment negotiations in part because juries introduce 
unpredictability. This is as true for defendants as for 
plaintiffs. Juries have long been a particular concern 
of corporate defendants, resulting in protective 
legislation like damages caps and the use of con-
tractually mandated arbitration provisions that 
waive the right to a trial by jury by operation of law. 
The necessary prerequisites to mediation are that 
both sides desire to participate, seek to resolve their 
dispute, and are willing to compromise.6

Mediation can be evaluative or facilitative. 
Evaluative mediation involves a neutral assessment 
of the merits of a case based on information each 
side presents. Facilitative mediation, in contrast, 
involves a focus on negotiation through individual 
caucusing facilitated by the mediator to identify 
disputed and undisputed issues. Mediators seek to 
ascertain the interests underlying the parties’ posi-
tions, with almost all disputes involving reputation, 
relationship, or communication concerns.7

The parties then debate the merits of each side’s 
proof on each of the plaintiff’s claims. The goal is to 

Mediation is used to resolve the majority of civil cases in the U.S., and the 
basic process does not differ much among jurisdictions or based on the type 
of dispute. The dynamics of mediation proceedings do vary, however. The 
author discusses some aspects of personal injury cases that require 
attorneys to take special care during mediation when representing clients 
who have been injured or parties alleged to be at fault or financially 
responsible for the damages.
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help the parties reach an agreement: par-
ties control the outcome while the media-
tor controls the process. 

The “contemporary mediation move-
ment” originated in the 1970s and 1980s 
in neighborhood justice centers.8 The 
mediation process was imported into the 
legal system to address family law cases 
that were more prevalent after no-fault 
divorce laws were enacted. These cases, 
especially those involving children, were 
viewed as inconsistent with the adversar-
ial nature of the traditional legal system. 

In the past few decades, judges began 
ordering mediation of personal injury 
and other civil suits under their inher-
ent authority to control their dockets. 
Mediation is now required in the major-
ity of civil litigation scheduling orders.

Formal, Substitute, and Alternative 
Dispute Resolution
Trial, arbitration, and mediation are 
forms of dispute resolution used to adju-
dicate rights in civil disputes. Jury trials 
rarely occur, but a party’s entitlement to 
have the case tried before a jury is a sub-
stantial factor in settlement negotiations. 
As others have observed, bargaining oc-
curs in the shadow of the courthouse.9

Arbitration and mediation are con-
sidered alternative forms of dispute reso-
lution because they involve extrajudicial 
case resolution, but they differ signifi-
cantly. Arbitration proceedings are simi-
lar to court trials. Mandatory arbitration 

clauses function to displace the legal 
system. These clauses limit judicial 
review to determining the enforceability 
and scope of a clause and confirmation of 
an arbitration award once issued. A party 
cannot pursue a jury trial on claims fall-
ing within the clause. 

Mediation is a pure alternative form of 
dispute resolution because it offers the 
opportunity to attempt informal resolu-
tion while preserving the party’s right to 
try the case before a jury. The proceed-
ings are non-binding unless the parties 
reach a signed settlement agreement. 
The parties are free to explore settlement 
negotiations without fear that amounts 
offered and declined will be discussed at 
trial. Mediation proceedings in manda-
tory mediation jurisdictions resemble 
arbitrations with the important caveat 
that the recommended award is not bind-
ing, and the plaintiff may decline it and 
proceed to trial.

Mediation proceedings in Wisconsin 
are typically informal. By statute, with 
limited exceptions, matters discussed 
during mediation are confidential and 
inadmissible at trial.10 The parties engage 
in settlement negotiations to deter-
mine whether the case can be resolved 
without a trial; in these negotiations, 
the mediator caucuses with each side 
privately. Information revealed is confi-
dential unless the mediator is authorized 
to disclose to the opposing side. 

Significantly, mediation is the only 
forum that gives plaintiffs an opportunity 
to tell their story unconstrained by rules, 
procedures, interruptions, or time limits 
and to participate directly in settlement 
negotiations. The opportunity for the 
plaintiff to be heard is widely viewed as 
beneficial regardless of the outcome.11 

Shared and Competing Interests  
in Mediation
The parties to a mediation, including the 
subrogated entities, have shared and 
competing interests. The parties share an 
interest in exploring informal resolution. 
In mediating a personal injury lawsuit, 
the predominant interest is financial: the 

plaintiff wants the most the insurer will 
pay, while the insurer wants to pay the 
lowest amount the plaintiff will accept. 

The parties hold shared interests in 
case mediation, including the ability to 
control case outcome, limit the risk of a 
higher or lower verdict than the parties 
anticipated, and ascertain the exact 
amount of the defendant’s exposure and 
the plaintiff’s recovery after all other 
obligations are satisfied. 

Mediation offers the plaintiff’s counsel 
the opportunity to negotiate subrogation 
liens, which often makes a settlement 
achievable. The parties save consider-
able money in avoiding further litigation 
expenses, with this reality weighing 
on individual plaintiffs because every 
litigation cost reduces the plaintiff’s net 
recovery dollar for dollar.12 

The parties also have individual in-
terests when mediating a case. Insurers 
are corporate clients and sophisticated 
legal consumers. The insurer’s interest 
is largely economic and dispassionate, 
a business decision. Although financial 
interests are dominant for insurers, they 
are not exclusive. Insurers are also con-
tractually obligated to exercise good faith 
in protecting an insured from an excess 
judgment.13 The insurer has reputational 
issues at stake, for example, by limiting 
an insured’s involvement in litigation as 
much as possible, thereby promoting the 
client satisfaction of an at-fault insured.14 

From a plaintiff’s perspective, these 
cases are personal and emotional, 
especially when serious injuries or death 
result or when the defendant’s conduct 
in causing the occurrence is highly 
negligent. Throughout the claims and 
litigation process, plaintiffs often think 
the insurer has failed to accept respon-
sibility or to demonstrate accountability 
for the insured’s negligence. 

Plaintiffs experience the litigation 
process as invasive, often feeling as 
though they are on trial. It is difficult for 
plaintiffs to understand, for example, 
why an insurer is not paying medical bills 
and wage loss contemporaneously when 
liability is clear. 
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Concepts like the burden of proof, 
claim elements and requisite proof, and 
partial or complete defenses are largely 
(and understandably) lost on clients. 
Some clients, regardless of the challeng-
es the case presents, see proof of their 
claims as self-evident, assuming counsel 
can merely make a motion to have all 
records introduced as evidence and let 
the jury decide. 

Client control might not be easy, but it 
is essential to the success of mediation. 
Counsel must explain the implications of 
the offer and document the file if the cli-
ent, against the lawyer’s advice, does not 
agree to settle. It is necessary to ensure 
that counsel understands the extent of 
their authority rather than have a misun-
derstanding after mediation has conclud-
ed. Being certain the client understands 
what is being communicated is also part 
of a lawyer’s ethical obligation.

In some cases, clients plan to use claim 
proceeds for a specific purpose – buying 
a home, for example. In those instances, 
the value of what the plaintiff seeks in 
compensation bears no relationship to 
claim value. 

The plaintiff’s counsel walks a delicate 
line in supporting the client through 
the process while also having to control 
client expectations, one of the most 
important functions a plaintiff’s counsel 
performs. Before mediation begins, coun-
sel should discuss the client’s expecta-
tions while explaining counsel’s valuation 
analysis. Other issues to discuss include 
the strength of the respective parties’ 
evidence on liability when disputed, the 
claims being made and in what amount, 
potential merits-based defenses such as 
failure to mitigate, and valuation.

Preparing for and Advocating During 
Mediation 
Clients lack an independent basis to evalu-
ate case value and must rely heavily on 
counsel for guidance. Mediation can be a 
productive and meaningful process when 
the parties prepare their proofs of claims 
and defenses and argue those issues at 
mediation as they would at trial. Positions 

taken should be supported by admissible 
evidence. The strengths and weaknesses 
of each party’s proof will be discussed 
during individual caucuses. Claim value 
should also be discussed in advance of 
mediation to manage client expectations 
and establish settlement parameters. 

An initial step the parties must decide 
is at what point in the case mediation 
should proceed. Some mediations occur 
after initial discovery and the plaintiff’s 
deposition are completed. If the case can 
be reasonably resolved at this juncture, 
both parties will avoid considerable 
litigation expenses. If mediation is 
unsuccessful, the parties can return to 
mediation after additional discovery has 
occurred. In more complex liability or 
damages cases, the parties might defer 
mediation until some or all expert-
witness discovery has occurred. 

Time is a limited commodity when 
running a high-volume caseload. 
Nonetheless, for mediation to be produc-
tive, the plaintiff must be able to ar-
ticulate the claims brought, the amount 
of special damages sought, and the 
evidence establishing a prima facie case 
for each aspect of special and general 
damages claimed. The defendant must 
be able to identify the weaknesses in the 

plaintiff’s proof and the evidence that 
supports any defenses asserted.

Subrogated parties must be included 
in the mediation process. Plaintiff’s 
counsel is required by law to satisfy acci-
dent-related liens and also has an ethical 
obligation to do so.15 Plaintiff’s counsel 
should request that the subrogated par-
ties provide updated healthcare liens to 
all the parties. When any governmental 
lien is involved, counsel must factor in 
the time it takes to obtain updated lien 
information to ensure its availability in 
advance of mediation. 

Personal injury cases can last a long 
time, in large part due to the plaintiff’s 
healing period. If there is a substantial 
increase in the subrogation claim, the 
plaintiff’s counsel needs to investigate 
and ascertain what accounts for the 
discrepancy. When the increase is due to 
additional treatment, as opposed to the 
inclusion of unrelated charges (which 
should be promptly disputed), opposing 
counsel should be advised and provided 
with records that have been collected or 
with a release to obtain them.16 If there 
is a substantial change in circumstances 
that cannot be addressed fully before 
mediation is scheduled to begin, the par-
ties might want to consider rescheduling.17 
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It makes little sense to start a mediation 
when the information needed to assess 
the full nature and extent of the plaintiff’s 
injuries is not yet available for review.

Valuation and Settlement 
Negotiations
Valuing a personal injury case is dif-
ficult. No lawyer, regardless of talent, 
can predict how a jury will determine 
what a case is worth or how compara-
tive fault will be assessed when liability 
is disputed. For the plaintiff, discussing 
claim value is likely to be an especially 
painful undertaking, especially when 
severe injuries, the death of a loved one, 
or driver conduct going beyond simple 
negligence is involved. 

There is also no objective measure of 
value. A case is worth what a plaintiff ac-
cepts in settlement or, viewed in another 
way, what the insurer is willing to pay 
to settle. If the case proceeds to trial, 
the value of the case is what the jury 
awards. In mediation, the value of a case 
is what the parties agree it is worth. 

Both the merits analysis and claim 
valuation must be evidence-based. As in 
a trial, the only evidence that matters 
in mediation is relevant and admissible 
evidence. Mediation, arbitration, and 
trials all incorporate the jurispruden-
tial concept that an adversarial system 
produces the most reliable result when 

assessing disputed and undisputed facts. 
When mediation is used to resolve legal 
disputes, the proof process is no less 
adversarial than arbitrations or trials. 

Much of the work at mediation by the 
plaintiff’s counsel involves explaining 
why the insurer views the case as they 
do and what evidence exists to support 
the claims the plaintiff is asserting. 
When liability is contested, it is often 
helpful to start with a full value analysis 
and then debate the modifier for con-
tributory negligence. 

I believe that rather than focusing 
immediately on case value, mediation 
is more productive with a greater likeli-
hood of success if the mediator initially 
talks with the plaintiff about their 
experience of the event that caused the 
injury to the present. This information 
provides context for case valuation 
and helps establish a trust relationship 
between the mediator and the plaintiff. 

Conclusion
Mediation has established its sig-
nificance by providing parties with the 
opportunity to participate in negotiat-
ing an agreed-upon resolution of their 
dispute, even if they do not resolve it. 
Mediation offers a forum where the 
parties may express their views freely, 
which does not occur at any other phase 
of the litigation. The parties retain their 

right to take the case to trial if they can-
not reach an agreement. 

 While not every case will settle at me-
diation, many will, and some will settle 
after further discovery, returning for 
further mediation or direct settlement 
negotiations between the parties. In one 
sense, mediation that does not result in 
a settlement fails to achieve its goal. But 
even when a case is not resolved, media-
tion will have been a productive under-
taking because the parties should leave 
knowing more about the case than they 
did at the beginning of the process. WL
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