SUPREME COURT DIGEST

Elections

2024 Democratic Presidential
Preference Primary Ballot -
Mandamus Relief Granted

Phillips v. Wisconsin Elections Comm’n, 2024
WI 8 (filed Feb. 2, 2024)

HOLDING: The Wisconsin Presidential
Preference Selection Committee failed to
exercise the discretion required of it by
statute when it chose the candidates to be
placed on the 2024 Democratic presiden-
tial preference primary ballot.

SUMMARY: The Wisconsin Supreme Court
was asked to exercise its original jurisdic-
tion to 1) review the decision of the Wis-
consin Presidential Preference Selection
Committee and 2) issue a writ of man-
damus directing the Wisconsin Elections
Commission to place the name of Dean
Phillips on the 2024 Democratic presiden-
tial preference primary ballot.

In a per curiam decision, the court
concluded that this matter is publici juris
and that it should exercise its original
jurisdiction (see 4 1). It further concluded
that the 2024 selection committee failed to
demonstrate that it exercised discretion in
applying the standard codified in Wis. Stat.
section 8.12(1)(b) to Phillips and it directed
that Phillips’ name be placed on the Demo-
cratic presidential preference ballot as a
candidate for the office of president of the
United States (id.).

The selection committee includes the
chairs of the political parties (or their des-
ignees), political party representatives, and
an additional member chosen by the other
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members to serve as the committee’s chair.
The committee has one task: to determine
which candidates have candidacies that are
“generally advocated or recognized in the
national news media throughout the United
States” (the media advocacy or recognition
standard). See Wis. Stat. § 812 (1)(b). The
committee is granted discretion in determin-
ing whether a particular candidacy meets
that standard, but the committee is statuto-
rily required to perform that analysis (see
9 2). If it determines that a candidacy meets
that standard, the committee “shall place”
that candidate’s name on the primary ballot.

This case involves U.S. Representa-
tive Dean Phillips (Minnesota), who is a
declared candidate for the Democratic
Party’s nomination for the 2024 presiden-
tial election. In December 2023, Phillips’
campaign advised the Democratic Party of
Wisconsin of his desire to appear on the
presidential preference primary ballot. One
month later, the selection committee met.
At this meeting, which lasted just over five
minutes, the chairs of the Democratic Party
of Wisconsin and the Republican Party of
Wisconsin listed the names of the candi-
dates that their respective parties sought
to have listed on the primary ballot. The
chair of the Democratic Party of Wisconsin
listed only the name of Joseph Biden to be
placed on the ballot. Without any discus-
sion, the committee unanimously adopted
a motion to place the names submitted
by the party chairs on the ballot (see ¢ 4).
Phillips thereafter filed a petition for leave
to commence this original action.

In this opinion, the court relied on
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McCarthy v. Elections Board, 166 Wis. 2d
481, 480 N.W.2d 241 (1992), to conclude
that Phillips is entitled to the relief

sought. “As in McCarthy, we determine
only whether the Selection Committee
erroneously exercised its discretion. We
find that here, as was the case in McCarthy,
‘there is no evidence’ that the Selection
Committee’s decision not to certify

the subject candidate’s name for ballot
placement ‘was based on the Selection
Committee’s having properly applied the
statutory standard of media advocacy or
recognition’ to the candidate’s candidacy.
McCarthy makes clear that the Selection
Committee’s consideration of this statutory
standard is not to be a pro forma or
perfunctory exercise, but one that involves
a consideration and weighing of the facts
at hand as to ‘all candidates.” That did not
occur here” (1 9) (citation omitted).

The court rejected the respondents’
laches defense (see 110) and it was simi-
larly unpersuaded by their arguments that
Phillips lacks standing to bring this action
or that the only relief available to him was
his statutorily authorized opportunity to
submit to the Elections Commission a
petition for ballot placement together with
8,000 signatures pursuant to Wis. Stat.
section 8.12(1)(c) (see 1 11).

Under ordinary circumstances, the court
would remand this matter to the selection
committee with directions for it to properly
exercise its discretion. However, because
there is now insufficient time to permit
such a remand, the court directed that Phil-
lips’ name be placed on the primary ballot
(see 112). WL
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