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Wisconsin law provides some protections against adverse employment
actions for employees who have disabling illnesses or conditions that affect
their work. A recent Wisconsin Court of Appeals case demonstrates that
employers must act in good faith when employees request disability

accommodations in the workplace.

uppose that an employee named Charlie
works at ABC Co. as a receptionist.
Lately, Charlie has been increasingly
stressed at work and has been experi-
encing what he believes are mild panic attacks.
Charlie has tried to hide his symptoms at work
because he is afraid of being stereotyped or
terminated. Charlie can sense when a panic attack
is coming and knows that taking short breaks ina
quiet, dark room can alleviate the worst effects.

Over time, Charlie experiences panic attacks
somewhat regularly at work and when he feels
them coming on, he leaves his post to take un-
scheduled 10-minute breaks throughout the day
without telling his supervisor, Rebecca. Rebecca
begins noticing Charlie’s frequent absences and has
asked informally several times why Charlie is gone
from his desk during the day. When asked, Charlie
mentions that he needs the breaks because he is
“incredibly stressed out” and plans to see a doctor
to figure out what has been going on or whether he
“should be on medication or something.” Rebecca
is unsure what he means by these statements and
does not press the issue further with him.

After Charlie calls in sick on several Mondays
and has more days when he takes unannounced
breaks, higher-level managers at ABC Co. instruct
Rebecca to terminate Charlie’s employment, which
she does. Charlie feels blindsided by this deci-
sion because he had previously told Rebecca that
he was feeling stressed out and planned to seek
medical help. Charlie files a disability discrimina-
tion complaint with the Wisconsin Equal Rights
Division (ERD), and now ABC Co. and its insurer
are mired in expensive litigation.

Scenarios such as this are not uncommon in
workplaces, and they can pose significant legal
risk to employers under applicable disability laws.
Arecent case concerning disability accommoda-
tion under Wisconsin state law demonstrates that
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employers must act in good faith when employees
request accommodations in the workplace, re-
gardless of whether an employee submits medical
proof of a qualifying condition at the time of the
accommodation request.

Federal & Wisconsin Disability
Discrimination Statutes

For Wisconsin employers, two primary statutes
prohibit disability discrimination in public and
private employment: the federal Americans with
Disabilities Act (ADA)! and the Wisconsin Fair
Employment Act (WFEA).2 Although there are
other laws to be aware of, such as local ordinances,
the Rehabilitation Act of 1973, and the Genetic
Information Nondiscrimination Act,* the ADA and
the WFEA are the primary focus of this article.

The ADA. The ADA comprises four “titles” or
“chapters,” which ban disability discrimination in
different respects. Title I addresses disability dis-
crimination in employment and applies to public
and private employers with at least 15 employees.
The 15-employee threshold is satisfied if there
are at least that many employees — regardless of
full-time or part-time status — for every working
day during at least 20 calendar weeks in the same
calendar year as, or in the calendar year prior to
when, the alleged discrimination occurred.®

The WFEA. By contrast, the WFEA has broader
coverage. It applies to employers with at least one
employee who works in Wisconsin, subject to very
narrow exceptions. It also applies to the Wisconsin
state government and agencies as well as all local
governments.® The ADA and the WFEA require that
covered employers provide reasonable accom-
modations for employees with known disabilities
and prohibit adverse employment actions against
employees on the basis of a disabling condition.’
The Wisconsin Supreme Court has explained that

JANUARY 2024 21

12/18/2023 4:13:58 PM ‘ ‘



®

WISCONSIN DISABILITY ACCOMMODATION LAW EVOLVES | Civil Litigation Series

to be liable for intentional discrimina-
tion, an employer must be aware that
anindividual possesses a disabling
condition.®

Duty to Accommodate under the
ADA and the WFEA

Both state and federal law require cov-
ered employers to reasonably accommo-
date known disabilities unless doing so
would cause an undue hardship or pose
adirect threat. Although the statutes
use similar language, the scope of the
duty to accommodate is different. One
significant difference is that the duty to
accommodate under the WFEA is gener-
ally broader than it is under the ADA°
The ADA uses an “essential functions”
analysis, and generally an employer
is only required to provide reasonable
accommodations if those accommoda-
tions will allow the disabled employee to
perform the essential functions of the
job. Federal regulations define essential
functions as “the fundamental job duties
of the employment position the individ-
ual with a disability holds or desires.”°
The Wisconsin Supreme Court in
Crystal Lake Cheese Factory v. Labor &
Industry Review Commission clarified
that the WFEA does not include an
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essential functions analysis. Rather,

the test under the WFEA is whether a
proposed accommodation will allow the
employee to adequately perform the

job as awhole. Certain types of accom-
modations that are not required by the
ADA - such as eliminating a core job
responsibility or modifying a full-time
position into a part-time role — might be

to as the “interactive process.” The inter-
active process, expressly recognized in
the ADA, is an exchange of information
about the employee’s condition, limita-
tions, and possible accommodations.

The success of the interactive process
often depends on the employer and the
employee working in good faith to find a
compromise that does not unduly burden

The Wingra Redi-Mix decision is also notable because it clarifies

that employers cannot lawfully refuse to engage in an interactive
discussion with an employee about an accommodation request based
on the fact that the employee has not submitted medical proof of a
disabling condition at the time of the accommodation request.

required as reasonable accommodations
in appropriate circumstances under

the WFEA." This is a key reason why
ADA decisions are of somewhat limited
value to interpreting the WFEA and why
employers covered by both the ADA and
the WFEA must always analyze whether
an accommodation is owed under either
statute or both statutes.!

Reasonable Accommodation
Process & Recent Case Law

How employers and employees arrive at
areasonable accommodation is referred

Visit

the employer and that allows the em-
ployee to perform the job successfully.
This process need not be formalistic so
long as it is effective. Employers bear
no obligation to automatically grant an
employee’s preferred accommodation if
another effective accommodation exists.
In 2023, the Wisconsin Court of
Appeals released its decision in Wingra
Redi-Mixv. Labor & Industry Review
Commission. The decision is notable for
afew reasons. Perhaps surprisingly, the
court went out of its way to observe that
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the “black letter” of the WFEA does not
mandate parties to engage in an “inter-
active process.” This might be some-
what of an academic point because as a
practical matter, employers generally
are at greater legal risk if they refuse to
work cooperatively with an employee to
identify reasonable accommodations.

The Wingra Redi-Mix decision is also
notable because it clarifies that employ-
ers cannot lawfully refuse to engage in
an interactive discussion with an em-
ployee about an accommodation request
based on the fact that the employee
has not submitted medical proof of a
disabling condition at the time of the
accommodation request.

Wingra Redi-Mix Facts. Scott
Gilbertson, a Wingra Redi-Mix Inc.
(Wingra) employee, delivered ready-
mix concrete to construction sites.
Wingra assigned trucks to its drivers,
and Gilbertson was assigned an older
“glider” model that lacked shock ab-
sorption. Wingra also had newer trucks
that were more comfortable to drive. Of
the 65 trucks in Wingra’s fleet, only nine
were the older models.

Gilbertson began experiencing low
back pain and fatigue, which he at-
tributed to the effects of driving the
older-model truck. Gilbertson asked his
manager about filing a worker’s compen-
sation claim for his issues, but he was
cautioned that worker’s compensation in-
surance might not cover the health-care
provider’s appointment if Gilbertson’s
job with Wingra was not determined
to be the cause of his health problems.
Gilbertson did not have health insurance
and therefore did not see a physician or
file for worker’s compensation.

A few months later, Gilbertson
requested to be reassigned to a newer,
non-glider truck. Wingra’s dispatcher
initially approved the request and told
Gilbertson that he would be allowed to
switch when the registration on his cur-
rent truck expired. That decision was
overridden by a higher-level manager,
who cited the company’s policy against
allowing truck reassignment and the

lack of evidence regarding Gilbertson’s
claimed condition.

Gilbertson became upset and wrote
aderogatory statement about the
higher-level manager. Upon learning
of Gilbertson’s remarks, the manager
wrote in an email: “I know [Gilbertson]
wants a different truck, but as far as I'm
concerned, f*** it. He can haul concrete
in a wheelbarrow. I don’t care how badly
[Gilbertson's] hurt, he’ll drive [his as-
signed truck] until h*** freezes over.”

Gilbertson’s condition became so
bad that he felt unable to continue
working, and he quit. Gilbertson was
later diagnosed with degenerative disc
disease and other serious issues. A
spine specialist opined that switching
Gilbertson to a non-glider truck would
have allowed him to continue working.
Gilbertson filed a complaint of disability
discrimination with the ERD against
Wingra, and the matter eventually
reached the Wisconsin Court of Appeals.

Court of Appeals’ Reasoning. The
court held that the WFEA does not
require an individual to have a formal
diagnosis of a disability to qualify as
an individual with a disability. While
the court agreed with Wingra that the
language of the WFEA does require an
employer to have some level of knowl-
edge about an employee’s disability, the
court disagreed that employees must
initially provide medical evidence of a
diagnosed disability at the time of the
accommodation request to trigger the
employer’s obligation to consider the
request. In this case, Gilbertson had
shared sufficient medical information
to trigger Wingra's obligation to explore
his need for accommodation.

Practical Considerations After
Wingra Redi-Mix
The Wingra Redi-Mix Inc. decision is

instructive with regard to the scenario
involving Charlie and similar situations.
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The Complexities of Employment
Law Need Not Be Daunting

Even when most employment is at
will, anti-discrimination laws apply.
With A Guide to Wisconsin Employ-
ment Discrimination Law, published
by the State Bar of Wisconsin PIN-
NACLE®, lawyers can help protect
employees and ensure that employ-
ers act within the bounds of the law
when making employment-related
decisions. With the Guide, available
in print and online through Books
UnBound, lawyers can learn the ins
and outs of Wisconsin employment
discrimination law under the Wiscon-
sin Fair Employment Act; understand
the differences between Wisconsin
and federal employment discrimi-
nation laws, including Title VII, the
Americans with Disabilities Act, the
Age Discrimination in Employment
Act, and the Civil Rights Act of 1991;
and become familiar with the com-
plexities of employment discrimina-
tion practice in federal, state, and
local forums.

A Guide to

UnBound.

Packed with insightful analysis,
hundreds of citations, and dis-
crimination-related statutes and
regulations, the convenient, soft-
cover Guide is an indispensable

PINNACLE

Wisconsin Employment
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reference manual for employers’ or
employees’ advocates. Whether you
represent plaintiffs or employers in
employment discrimination claims or
you’re a human resources profes-
sional responsible for your com-
pany’s fair employment policies,
you’ll find help in the Guide, available
in print and online through Books

For more information and to

order, visit https://marketplace.
wisbar.org/store/products/books/
ak0208-guide-to-wisconsin-em-
ployment-discrimination-law/c-25/c-
80/p-16595#16595. WL

accommodation and to gather informa-
tion on whether Charlie had a medical
condition that qualified as a disability.

By being proactive and initiating the
interactive process, ABC Co. would have
reduced the risk of Charlie successfully
arguing that the company ignored his
condition, failed to explore reasonable
accommodations, and unlawfully pro-
ceeded with termination.

It can be difficult even for sophisticat-
ed employers and trained supervisors
to recognize whether an employee is
asking for an accommodation or merely
“venting” and making generalized state-
ments. Charlie’s statements to Rebecca
were somewhat vague and could have
signaled that he was merely having a
bad day. In such circumstances, it is of-
ten helpful to suggest that the employee
contact someone in the employer’s
human resources department or an-
other appropriate staff member if the
employee is seeking an accommodation
and to document the suggestion.

Conclusion

Disability law under the ADA and the
WFEA is among the most challenging
areas of employment law, and it is easy
for unwary individuals to wade into
troublesome situations. One thing is

clear: The reasonable accommodation

Charlie was terminated after he
informed his manager that he needed
several breaks because he was stressed
and that he planned to seek medical

help. Instead of ignoring Charlie’s
disclosure, ABC Co. should have
engaged in good faith with Charlie to
understand whether he was seeking an

process requires good faith, clear and
open communication, and consistent
follow-through with the parties’ respec-
tive obligations. wi
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