
SUMMARY
The issue of governors’ removal of 
prosecutors has been in the news 
recently, in Wisconsin and in other 
states. A key factor in these situations 
is whether a governor’s power over a 
district attorney can be based on policy 
rather than on misconduct tied to 
prejudice or harm to the community. 

The Wisconsin Statutes provide that 
the governor can remove district at-
torneys “for cause.” But the definition 
of “for cause” is not clear, particularly 
whether “neglect of duty,” often in-
cluded in the definition, encompasses 
discretionary acts, opinions, or judg-
ments, even if those proved erroneous. 

The author suggests an answer to 
the question of the breadth of the 
Wisconsin governor’s removal powers 
by examining Wisconsin’s constitution, 
statutes, and case law and comparable 
sources of law in other states and 
nations. 
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In 1848, Wisconsin made the then-radical 
decision to have district attorneys locally 
elected instead of appointed. At the time, 
only a few states provided for the direct 

election of county prosecutors. All other 
states relied on appointment, usually by gov-
ernors but sometimes by judges or legislative 
bodies. The federal system used appointment 
as well, with federal prosecutors nominated 
by the president and confirmed by the U.S. 
Senate.1

In contrast, the Wisconsin constitutional 
convention favored prosecutorial selection 
and oversight primarily via election, and one 
proposal even suggested that district at-
torneys should face election every year to give 
voters maximum oversight. Election every 
other year eventually was agreed upon.2 

Yet at the same time, the 1848 state con-
stitution provided that the governor, acting 
alone, could remove any district attorney at 
any time. When questioned during debate as 
to whether this provision gave the governor 
too much power, the drafters of this section of 
the constitution said that removal would be 
limited to situations constituting “for cause,” 
but they otherwise purposely left the removal 
power vague. Thereafter, the legislature 
defined cause for removal as “inefficiency, 
neglect of duty, official misconduct, or malfea-
sance in office.”3 

These were common and well-understood 
terms of the mid-19th century, with one no-
table exception: whether the phrase “neglect 
of duty” encompassed discretionary acts, 
opinions, or judgments, even if those proved 
erroneous. The distinction was important be-
cause if discretionary acts were at issue, then 
a governor could remove a district attorney 
based on the governor’s disagreement with 

how a district attorney handled a particular 
case or cases or over a political difference 
with a local district attorney on whether and 
how to prosecute certain kinds of cases. 

In short, the issue would determine 
whether the governor’s power over a district 
attorney could be based on policy rather than 
on misconduct tied to prejudice or harm to the 
community. This distinction has become rel-
evant of late as governors around the country, 
as well as in Wisconsin, have been pressed to 
review the performance of local prosecutors.4 

A Brief History of Elected Prosecutors
According to Michael J. Ellis in “Origins of the 
Elected Prosecutor,” Mississippi was the first 
state to provide for elected prosecutors, in 
1832. Before then, every state in the U.S. and 
every other country in the world relied on the 
direct appointment of prosecutors, usually by 
the chief executive.5

Mississippi’s move to an elected prosecu-
tor was fueled by voter discontent about the 
seemingly unchecked power of an appointed 
prosecutor, who was seen as beholden to the 
patronage system that provided the appoint-
ment (usually the governor) and who some-
times did not even live in the jurisdiction that 
was to be served. Mississippi’s decision to 
elect local prosecutors was subject to intense 
criticism in that state as well as around the 
country. One judge called it a move toward 
“mobocracy.” 

Nonetheless, between 1832 and 1847, five 
other states (Ohio, Maine, Indiana, Iowa, and 
New York) followed suit and passed laws 
providing for the election of prosecutors. The 
switch to elected prosecutors soon became 
part of a growing progressive movement 
seeking to empower voters over entrenched 
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political machines at all levels of gov-
ernment. By 1900, all but four states 
(Connecticut, Delaware, New Jersey, and 
Rhode Island) provided for elected local 
prosecutors.6

At the Wisconsin constitutional 
conventions beginning in 1846, there 
appeared little doubt that Wisconsin 
would join the forefront of the move-
ment that favored the county-wide 
election of local prosecutors rather than 
appointment by the governor. The only 
recorded debate was over the length 
of the term: whether it should be one 
year or two years. Two years ultimately 
was agreed upon and that was the 
established norm until 2005, when the 
Wisconsin Constitution was amended to 
provide for a four-year term beginning 
in 2008.7 

In addition, despite concerns of 
delegates regarding potential over-
reach of executive power, the Wisconsin 
Constitution provided that the gover-
nor alone may directly remove certain 
county officials, including the district 
attorney, if the removed official receives 
“a copy of the charge and an opportuni-
ty to be heard.” The constitution did not 
mention any grounds for such removal 

of these particular county officials, but 
the convention debate, as noted above, 
suggested that the drafters assured 
convention delegates that removal 
would need to be for “cause.”8 

Removal for Cause 
Removal for cause was common among 
the states at the time and was consid-
ered necessary to ensure that during a 
term of office, a public official was not 
harming the public in performance of 
the official’s duties, while at the same 
time providing the public official with 
an early sort of civil service protection 
against arbitrary firing. Removal pro-
cedures in America dated to before the 
Revolutionary War and were initially 
applied to appointed officeholders. As 
the number of elected positions grew 
in popularity, removal standards were 
applied to those positions as well.9

Beginning immediately after the en-
actment of the Wisconsin Constitution, 
the state legislature, following a model 
from New York, provided “cause” for 
removal of specific public officials 
throughout the statutes, usually within 
the same specific statutes creating a 
particular public position. Eventually, 

however, the legislature consolidated 
these separate removal powers into 
chapter 17 of the statutes.10

The justifications for removal set 
forth by the legislature were these com-
monly used, though not always uni-
formly understood, terms: “inefficiency, 
neglect of duty, official misconduct and 
malfeasance.” Inefficiency was under-
stood to be waste or misappropriation 
of public money. Malfeasance and mis-
conduct included intentional bad acts 
(“misbehaviors”), usually though not 
always in violation of the law.11 

Neglect of Duty
“Neglect of duty,” however, was a some-
what nebulous catch-all phrase that 
before 1848 had been used for hundreds 
of years in English common law. The 
term encompassed a wide variety of 
acts including failure to show up for 
work or being drunk on duty but also 
more nuanced conduct, such as a post-
master inadvertently allowing money 
to be stolen from a misdirected letter 
or the failure of a sheriff to properly 
execute a writ. Besides removal, neglect 
of duty (as well as malfeasance) usually 
exposed the officeholder to financial 
liability and sometimes to simultaneous 
criminal charges.12 

At common law, “neglect of duty” by 
an officeholder was thought to include 
two main provisions: first, a failure to 
perform one’s sworn duties; and second, 
a resulting harm to the public good. Yet 
“sworn duties” often were not always 
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well defined under the law and harm to 
the public good sometimes meant harm 
to the local community and other times 
harm to a distinct individual. Courts 
around the country routinely struggled 
to define the phrase in concrete fashion, 
and Wisconsin has been no exception.13

Wisconsin courts have sometimes 
defined “neglect of duty” as akin to a neg-

ligence standard. Other times, the courts 
have conflated “neglect of duty” with 
malfeasance and suggested that there 
can be no official “neglect of duty” with-
out some improper intent on the part of 
the officeholder. The first reported case of 
“neglect of duty” in the state was in 1861 
and involved an unsuccessful attempt to 
remove the Milwaukee County sheriff for 

allegedly allowing the lynching of two 
Black inmates at the county jail.14

According to the Wisconsin Supreme 
Court, the Wisconsin statutes grant 
broad, “almost limitless” discretion to 
the district attorney in determining 
whether and how to pursue criminal 
cases in their respective jurisdictions. 
District attorneys can decide whether 

to charge a case, including how many 
counts, whether to later dismiss or 
engage in plea bargaining, and (if there 
is a conviction), what sentencing recom-
mendations to make.15 

Discretionary Acts and Policies 
Wisconsin courts, however, have not had 
occasion to directly construe “neglect 

of duty” in the context of district at-
torney discretion. But courts in other 
states have done so, again with conflict-
ing results. For example, in New York 
and Nevada, courts have held that the 
exercise of discretion by a district at-
torney (usually in declining to prosecute 
a case) cannot justify a “neglect of duty” 
finding. In Arkansas, though, the court 
held that a district attorney engaged 
in neglect of duty when he charged 
misdemeanors when felony charges 
were warranted; and in Massachusetts, 
a court found neglect of duty when the 
district attorney declined to seek an ar-
rest warrant for a fugitive.16 

The New York court’s holding in People 
v. Kurminsky might be a significant guide 
for Wisconsin because the removal provi-
sions enacted by the early Wisconsin 
legislatures were modeled after the New 
York laws. In Kurminsky, which involved 
the prosecutor’s decision to dismiss 
charges for violation of liquor laws, the 
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court held that a prosecutor committed 
no neglect of duty when he made a good-
faith determination that the evidence was 
not sufficient to proceed with the criminal 
case. The court noted that while the state 
constitution provided that the governor 
“shall remove” any prosecutor who fails 
to “faithfully” prosecute a case once it 
has been charged, “faithfulness” to a 
case sometimes meant that dismissing a 
case was appropriate. The court held that 
it would be a “foolish thing” to require a 
prosecutor to pursue every possible case.17

New York’s view of “neglect of duty” 
also was grounded on the principle 
that policy differences alone should 
not justify removal for cause, particu-
larly for officeholders whose positions 
were separately created apart from the 
core responsibilities of the governor. 
Otherwise, the prosecutor position 
would be converted to one equivalent to 
serving “at the pleasure” of the chief ex-
ecutive, essentially an at-will position.18

That was the federal model that ex-
isted in 1848 and is still in place today. 
Federal prosecutors are appointed by 
the president upon the advice and con-
sent of the U.S. Senate for a term of four 
years. Yet, the president retains the sole 
discretion to remove a federal prosecu-
tor before four years have expired or to 
keep the prosecutor in office after the 
end of a four-year term.19 

National Debate Over Executive’s 
Historical Removal Powers
Recent scholarly debate over executive 
removal powers at the national level 
has focused on two often competing 
federal constitutional principles, both of 
which also are present in the Wisconsin 
Constitution. The first is the consolida-
tion of “executive power” within the du-
ties of the chief executive (the president 
or the governor), including the obligation 
to “take care that all laws are faithfully 
executed.” The U.S. Supreme Court has 

held that these provisions create a pre-
sumption that holders of “inferior offices” 
owe a duty to carry out the prerogatives 
of the chief executive. If the inferior of-
ficers fail to do so, the chief executive has 
the power to hold them accountable by 
removing them from office.20

The second constitutional principle 
is the authority of the legislature to 
create duties of executive officeholders 
independent of the chief executive. This 
position finds support in the “neces-
sary and proper” clause of the Article I 
legislative power in the federal constitu-
tion, as well as in many of the writings of 
James Madison. In Wisconsin, this prin-
ciple is buttressed by provisions of the 
Wisconsin Constitution providing for 
the direct election of executive officers, 
including positions such as the attorney 
general, secretary of state, and treasur-
er (who would be at-will appointments in 
the cabinet of a U.S. president).21

The two principles clashed in the 
2020 case of Seila Law LLC v. Consumer 
Financial Protection Bureau, in which 
a challenge came to Congress legislat-
ing that the head of the Consumer 
Financial Protection Bureau was only 
removable for “inefficiency, neglect, or 
malfeasance.” In that case, the Supreme 
Court held that the executive powers of 
the U.S. Constitution required that the 
president have the authority, regard-
less of cause, to remove the head of an 
agency exercising extensive regulatory 
functions over the financial industry.22 

Still, the Wisconsin Supreme Court 
recently cautioned against applying 
the arguments of this national debate 
too strictly to the Wisconsin governor’s 
removal powers. In a case involving 
the governor’s authority to remove a 
member of the board of the Department 
of Natural Resources, the court noted 
that by the time of the enactment of 
the Wisconsin Constitution in 1848, the 
drafters were well aware of the various 
options available on defining the bound-
aries of the executive’s powers and were 
free to deviate (and at times did so devi-
ate) from the national model.23
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Letting the Voters Judge  
Discretionary Decisions
The Wisconsin Supreme Court’s caution 
is particularly applicable to constru-
ing the governor’s removal power over 
a district attorney for the exercise of 
discretionary or policy decisions.

First and foremost, the Wisconsin 
Constitution clearly intended voters to 
have the primary say over the perfor-
mance of the district attorney. When 
the constitution was created, appoint-
ment by and service to the governor 

was the norm nationally for district at-
torneys. The drafters of the Wisconsin 
Constitution, however, wanted to shift 
that allegiance to the voters on the 
ground that local voters should decide 
whether a district attorney is applying 
the criminal laws too strictly or too 
leniently.

Second, the weight of the historical 
evidence establishes that “cause” for re-
moval of a district attorney did not apply 
to opinions, judgments, or discretionary 
acts. That was the position in New York, 

which Wisconsin sought to copy.
Third, broadening the concept of 

“cause” to encompass discretionary 
decisions would convert the elected 
district attorney into one serving “at 
the pleasure” of the chief executive. 
That was the federal model in 1848 (and 
remains so today). Had the drafters of 
the Wisconsin Constitution sought to 
emulate the federal model, they easily 
could have done so. Instead, they chose 
to let voters decide. WL
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