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Because of the Corporate Transparency Act’s comprehensive and
pervasive scope, entities and their attorneys must quickly learn, adjust,

and adapt to its requirements.

nJan. 1, 2024, most entities and

closely held businesses organized

or operated in the United States will

become subject to the reporting
obligations of the Corporate Transparency Act'
(hereinafter the Act) and the federal regulations
promulgated under it (hereinafter the Regula-
tions).? At its core, the Act requires an entity sub-
ject toits requirements, called a “reporting com-
pany,” to report certain identifying information
about itself, about the individuals who filed its U.S.
entity formation or registration documents, and
about the individuals who directly or indirectly
have substantial ownership of or control over it.

Congress passed the Act in 2021° with the

stated purpose of providing federal standards
“for the collection of beneficial ownership infor-
mation for corporations, limited liability com-
panies, [and] other similar entities” to protect
U.S. national security and interstate and foreign
commence; to better enable the fight against
money laundering, terrorism financing, and other
illicit activities; and to bring the United States in
step with worldwide standards for entity data
collection to aid in that fight.*

Entities Targeted by the Corporate
Transparency Act

The focus of the Act and its codification in the U.S.
Code® and the Regulations (referred in this article
collectively as the CTA) is on the entity structures
that so-called bad actors have historically used

to hide their identities and launder the profits of
illicit activities. The information collected under
the reporting requirements of the CTA will be
available in a central database to federal law
enforcement and national security and intel-
ligence agencies and, upon authorization from a

court of competent jurisdiction, to law enforce-
ment agencies of the individual U.S. states and
the District of Columbia, Native American tribal
authorities, and U.S. territories, possessions, and
commonwealths for investigatory purposes. The
Act also provides that the database information
can be made available for national security in-
vestigations to [aw enforcement agencies outside
the United States, to financial institutions for
information about their customers if consented to
by those customers, and to the U.S. Department
of Treasury for tax administration purposes.®

Unless otherwise specifically exempt from the
requirements of the CTA, reporting companies
are 1) U.S. domestic corporations, limited liability
companies (LLCs), and other entities created by
the filing of formation documents with a secre-
tary of state or similar office under the laws of any
of the various states, the District of Columbia, the
territories, commonwealths, and possessions of
the United States, and the Native American tribal
authorities that broadly constitute the United
States; and 2) non-U.S. entities registered to do
business in any state or other U.S. jurisdiction by
the filing of documents with the secretary of state
or similar office of that jurisdiction.”

Among those not included as reporting compa-
nies because they are not created by the filing of
aformation document are sole proprietorships,
general partnerships, joint ventures, and trusts
(other than business trusts created by a forma-
tion filing in a state office, which may exist in
other states, but not in Wisconsin). Likewise, the
registration with a state entity formation office
of a characteristic or status of an entity does not
bring the entity within the scope of the “report-
ing company” definition.® Examples of filings that
do not cause an entity to be a reporting company
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would be a sole proprietorship register-
ing a DBA (doing business as) or trade
name with a secretary of state office, or
in Wisconsin, the filing of a qualification
statement by a Wis. Stat. chapter 178
partnership for limited liability status
pursuant to Wis. Stat. section 178.0901.
Similarly, a tax status does not affect
whether an entity is a reporting com-
pany: for example, a single-member LLC
that is disregarded for federal tax pur-
poses is nonetheless a reporting com-
pany under the CTA unless an exemp-
tion from the reporting requirements of
the CTA would otherwise apply.

Itis estimated that more than 30
million entities will become reporting
companies immediately upon the Jan.

credit unions, depository institution
holding companies, money transmitting
businesses, brokers or dealers in securi-
ties, securities exchange or clearing
agencies, other entities registered pursu-
ant to the Securities Exchange Act of
1934, registered investment companies
and advisers, venture capital fund advis-
ers, insurance companies, state licensed
insurance producers, entities registered
pursuant to the Commodity Exchange
Act, [certified public] accounting firms,
public utilities, financial market utilities,
pooled investment vehicles, tax exempt
entities, entities assisting tax exempt
entities, large operating companies,
subsidiaries of certain exempt entities,
and inactive businesses.”® Except for the

|dentifying the beneficial owners of a reporting company will
in some cases be a challenging task best undertaken by the

entity’s attorneys.

1, 2024, implementation of the CTA.?
Included among them will be most
small-business enterprises, commercial
and residential real property holding
companies, vacation property LLCs,
start-up and entrepreneurial compa-
nies, syndicated-development projects,
and unregistered investment vehicles.
Entities that fall within one of 23
exempt categories will not be “reporting
companies” under the CTA as long as the
entities meet the requirements of the
specific exempt category: “[public com-
pany] securities issuers, domestic gov-
ernmental authorities, banks, domestic
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last three categories, the entities exempt
from the CTA are themselves generally
subject to public scrutiny or reporting
obligations outside the CTA.

The one exempt category that merits
individual attention in any discussion of
entities subject to the CTA is that of the
“large operating company.” Even some
large, closely held businesses might find
it difficult to satisfy all three require-
ments of this exemption, which are that
it has a physical operating presence in
the United States, has at least $5 million
inannual U.S.-sourced gross revenues
or receipts, and employs at least 20
full-time employees (based on common-
law employment principles and without
aggregating part-time employees as
full-time equivalents)." The exemption
for “inactive businesses” is misleading
inthat it is narrowly focused on entities
that existed on or before January 1,
2020, and that have no business opera-
tions and de minimis assets."” Treatment
of entities formed after January 1, 2020,
that are no longer active either when
the CTA is implemented or after that
date are not addressed and do not fall

within the “inactive business” exemp-
tion category, which leaves uncertainty
as to their reporting obligation if they
are, or when they become, inactive.

General Reporting Requirements

The CTA requires each reporting
company to make initial and updated
online information reports to a database
called the Beneficial Ownership Secured
System (BOSS)." The BOSS is maintained
by the Financial Crimes Enforcement
Network (FinCEN), a bureau of the U.S.
Department of Treasury, via a reporting
portal on the FinCEN website. FinCEN

is the agency legislatively empowered

to regulate, administer, and enforce the
CTA and maintain and oversee security
and permitted disclosure of the infor-
mation collected in the BOSS.

Each reporting company is required,
within 30 days after its formation (if a
U.S. domestic entity) or its registration
to do business in the United States (if a
foreign entity), to file an initial report
providing certain identifying informa-
tion about itself'® and about 1) each
individual, called a “company appli-
cant,” responsible for filing the report-
ing company’s formation or registration
documents; and 2) each individual,
called a “beneficial owner,” directly or
indirectly having 25% or more owner-
ship of the reporting company’s inter-
ests or directly or indirectly exercising
substantial control over the entity.!

Each reporting company is addition-
ally required to file an updated report if
there is a change in its status that would
make it exempt from the CTA, if the re-
porting company has any new beneficial
owners (in which case the reporting
company would include the informa-
tion of the new beneficial owner), if
any individual is no longer a beneficial
owner, and if there is any change in any
of the information that was previously
reported about the reporting company
or its beneficial owners. An updated
report is required to be filed within 30
days after the date of a change.”

A one-time exception to the initial
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reporting requirements applies to
reporting companies in existence before
Jan. 1, 2024. These entities have until
Jan. 1, 2025, to file an initial report

and they do not identify in their initial
report their company applicant(s).!® The
information required to be reported
under the CTA for both beneficial owners
and company applicants is referred to as
“beneficial ownership information” (and
sometimes as “BOI”).

Identification of Beneficial Owners
Might Be Difficult

Identifying the beneficial owners of a
reporting company will in some cases

be a challenging task best undertaken
by the entity’s attorneys. Although only
individuals can be beneficial owners, the
CTA'’s definition of the term has a broad
sweep due to its many widely inclusive
and subjective parameters.

The CTA establishes numerous factors
for determining individuals who are
beneficial owners because they hold
25% or more ownership of a reporting
company, including the following:

1) Ownership can be direct or indirect
and through control or ownership of one

financial officer, chief operating officer,
or general counsel (or equivalent officer)
of the reporting company.

2) The individual has the power to
appoint or remove any senior officer or
majority of a governing board.

3) The individual can direct, deter-
mine, or influence major decisions
of the reporting company, whether
directly or indirectly, including through
one or more intermediary entities the
individual controls, through majority
voting control, or through another ar-
rangement that provides the individual
with the ability to exercise substantial
control.® FinCEN has clarified that an
attorney acting as outside legal counsel
is not a beneficial owner by providing
legal services in that capacity.

Anyone considering the certainty
provided by the CTA for identifying ben-
eficial owners likely will concede that
the guidelines are often ambiguous and
frequently without objective standards.

For entities with simple ownership and
governance, the task of identifying and
reporting their beneficial owners will
nonetheless be straightforward. But
for entities with complex governance
structures and investor protections,
or that issue diverse types and classes
of equity securities, or whose owners
hold interests through interrelated
ownership vehicles and arrangements,
the determination of beneficial owners
and the reporting and updating of BOI
will present an analytical problem that
needs greater guidance from FinCEN.

Identification of Company Applicants
Identifying the company applicants of a
reporting company will be less challeng-
ing and more objective than identifying
beneficial owners, and in many cases,
attorneys and their staff will be the com-
pany applicants for their entity clients.
FinCEN has clarified that up to a maxi-
mum of two individuals are company

or more intermediary entities owning
interests in a reporting company.
2) Ownership interests in a reporting

T4,

company include contingent interests,
such as options, warrants, and convert-
ible securities, and percentage owner-
ship is determined on a fully diluted ba-
sis that includes all ownership interests
in the reporting company.

3) Anindividual’s ownership can be
through nominees, custodians, agents,
and intermediaries.

4) Under certain trust arrangements,
both a trustee and the beneficiaries
could be “owners” of the same interest in
areporting company held by a trust.

Likewise, the CTA identifies numerous
ways in which an individual is a benefi-
cial owner through their exercise of sub-
stantial control of a reporting company,
including the following:

1) The individual is or exercises the
authority of the president, CEO, chief
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applicants? — 1) the individual who di-
rectly files the document that creates a
domestic reporting company or that first
registers a foreign reporting company;
and, if a different person, 2) the indi-
vidual who is primarily responsible for
directing or controlling that filing.*?
Among examples given by FinCEN of
two individuals who are each a company
applicant is the scenario of an attorney
who oversees the preparation and filing
of an entity’s formation documents and
the paralegal who directly files those
formation documents with the state
office.® FinCEN has also clarified that
individuals indirectly involved in the
filing are not company applicants, and
individuals working in state filing of-
fices who process formation documents
are not the company applicants of the
documents that they process.?

Types of Information Required in
Initial and Updated Reports
The information that a reporting
company must report about itself in its
initial report under the CTA consists of
the following:

1) The reporting company’s full legal
name and, if applicable, all of its trade
names and DBA names;

2) The street address of the reporting
company’s principal place of business if
that location is in the United States or
the street address of the primary place of
business in the United States if the prin-
cipal office is outside the United States;

3) The U.S. jurisdiction or foreign
jurisdiction of the reporting company’s
formation and for foreign reporting
companies, the U.S. jurisdiction in
which it first registers; and

4) An IRS taxpayer identification
number (TIN) or for foreign reporting
companies that have not been issued a
TIN, a foreign taxpayer identification
number and the name of that issuing
jurisdiction.?

The beneficial ownership information
that a reporting company must report
for its beneficial owners and its company
applicants is substantially the same in-
formation for all these individuals, with
a slight nuance regarding the address for
certain company applicants. The indi-
vidual BOI consists of the following:

1) The individual’s full legal name,
date of birth, and complete current resi-
dential street address (except that for
any company applicant, such as a lawyer
or paralegal, who forms or registers
entities in the course of their business,
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the business address should be reported
instead); and

2) The issuing jurisdiction, identify-
ing number, and an uploaded image of a
nonexpired U.S. passport, a driver’s li-
cense issued by a U.S. state, the District
of Columbia, or any U.S. commonwealth,
territory, or possession, or an ID issued
by any of those jurisdictions or by a local
government or Native American tribe,
or if an individual does not have any
such identifying documents, a nonex-
pired foreign passport.?®

It is the obligation of each reporting
company to obtain from its company
applicants and beneficial owners their
current BOI required for the report-
ing company’s initial and updated
reports to FInCEN. In most instances,
the reporting company’s interests will
be aligned with the interests of those
individuals from whom the company
will need to obtain beneficial owner-
ship information. However, because of
the nature of the personal information
required and the always present poten-
tial for strained relationships between
areporting company and some of its
interest holders, inevitably there will be
instances when beneficial owners might
be unwilling to voluntarily provide their
BOL. In anticipation of these eventu-
alities, reporting companies should
have provisions in their governance
documents that compel the holders of
ownership interests (as broadly defined
by the CTA) to cooperate in providing
any needed BOI of the holders of those
interests, and if the holders are entities
or intermediaries, the BOI of the indi-
viduals who own, direct, or control the
interest holders. Attorneys who repre-
sent entity clients should at a minimum
supplement their template shareholder
agreements, operating agreements, and
other relevant governance documents
to establish affirmative duties of the
clients’ interest holders to provide and
update the BOI of the interest holders
and their affiliates whenever entity
clients are required to report or update
that BOI under the CTA.
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Confidentiality of Information. One
CTA feature that might ease some of the
angst of beneficial owners and company
applicants concerning providing their
BOI is the FinCEN identifier.” Reporting
companies and individuals can apply for
and obtain a FinCEN identifier, a unique
identifying number that can be reported
to FinCEN in any required information re-
port in lieu of the identifying information
of the holder of the FinCEN identifier.?®

To obtain a FinCEN identifier, an ap-
plicant must report to FinCEN the same
identifying information that would
be required in an initial report made
by a reporting company, and after the
FinCEN identifier is issued, the holder
of the identifier must then continue to
update the holder’s reported informa-
tion in the BOSS system within 30 days
after any changes.? The FinCEN identi-
fier allows individual company appli-
cants and beneficial owners to maintain
the confidentiality of their identifying
information from reporting companies
by allowing them to provide the FinCEN
identifier to a reporting company as an
alternative to providing their BOL. This
does, however, place the burden on the
holder of the FinCEN identifier to update
and keep their BOI current in the BOSS
database.

Enforcement
Violations of the CTA can resultin a

civil penalty of $500 per day for each
continuing day of violation and a
criminal penalty consisting of a fine of
not more than $10,000, imprisonment
for not more than two years, or both.*
Any individual, reporting company, or
other entity that willfully provides or
attempts to provide to FinCEN false or
fraudulent information required to be
reported or willfully fails to report to
FinCEN complete or updated informa-
tion required to be reported under the
CTA s in violation of the information
reporting obligations under the Act.*

The CTA grants no exceptions or
grace period for a reporting company’s
inability to obtain or file the required
information timely and accurately,
other than a safe harbor for correct-
ing inaccurate information within 90
days after its initial filing (not the date
the inaccuracy becomes known to the
reporting company), if the initial filing
of the inaccurate information was not
willful.*2 How the violations of the CTA’s
strict reporting requirements will be
enforced is one of the many unknowns
that surround the new regime.

Conclusion

The comprehensive and pervasive scope
of the CTA will require entities and their
attorneys to quickly learn, adjust, and
adapt to its requirements. No longer can
anewly organized entity’s ownership

and governance issues be deferred for
months and then resolved by documents
retroactively dated to its formation.

Key officer resignations, removals, and
appointments and significant ownership
changes must occur in real time. Entities
must become familiar immediately with
some of their owners’ and investors’
most sensitive personal information and
monitor any changes to it.

With its often ambiguous and subjec-
tive language, lack of history and prec-
edent, and paucity of administrative
guidance, the CTA is, on the eve of its
implementation, poised as an intimidat-
ing trap for the unaware and unwary
and an anxiety-producing compliance
exercise for the diligent. If the best
intentions of the CTA are to be realized,
FinCEN will need to quickly address the
legitimate questions and concerns that
will inevitably be raised by reporting
companies and their attorneys as they
attempt to navigate this new and un-
chartered regulatory territory. Without
that response, the CTA will almost
certainly become a nightmare for many
involved. wi
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