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l. WISCONSIN TRUST CODE — NEW WIS. STAT. CHAPTER 701

A. Based on the Uniform Trust Code which was approved by the National
Conference of Commissioners on Uniform State Laws in 2000 and
amended in 2001, 2003, 2004, and 2005

B. Enacted in Wisconsin on December 13, 2013; effective July 1, 2014

C. Objective — to clarify existing Wisconsin trust laws and create new trust
laws where none existed

D. The WTC establishes default rules

1. As the drafters of the trust we may modify these default rules
because, with limited exceptions, the terms of a trust prevail over
the statutory provisions [§ 701.0105]

2. Because Wisconsin did not include optional UTC 88 105(b)(8)
and (9), the settlor of the trust may modify the recordkeeping and
reporting requirements of the trustee, discussed below, through
the terms of the trust

. DUTIES OF THE TRUSTEE

A.  There are 12 specific duties of the trustee listed in 8§ 701.0801 to
701.0807 and 8§ 701.0809 to 701.0813
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B.

The focus of this presentation is on the duty to inform and report
[§ 701.0813]

1. BENEFICIARY VS. QUALIFIED BENEFICIARY

A

B.

The UTC and WTC introduce a new concept — Qualified Beneficiary

Easiest to understand using an example, such as the following bypass

trust:

1.

Created by deceased settlor who is survived by his wife, all of his
children, and all of his grandchildren

All income is required to be distributed to wife and the trustee
may make discretionary principal distributions to wife for her
health and support

On wife’s death, she has the power to appoint the remaining trust
assets to anyone other than herself, her estate, her creditors, or
the creditors of her estate

To the extent not appointed by wife, the remaining trust assets
pass to the settlor’s then surviving descendants by right of
representation

If none of the settlor’s descendants survive wife, to the extent not
appointed by wife, the remaining trust assets pass to the Greater
Milwaukee Foundation

Beneficiary [§ 701.0103(3)]

1.

A person with an interest in the trust

a. Present or future
b. Vested or contingent
C. Includes holding a power of appointment in a capacity

other than trustee, trust protector, or directing party

Nelson - 2



2.

In the bypass trust example, the Beneficiaries are the wife, the
children, the grandchildren and more remote descendants, and
the Greater Milwaukee Foundation

D.  Qualified Beneficiary [§ 701.0103(21)]

1.

A person with at least one of the following interests in the trust
on the date of determination

a. Distributee or permissible distributee (I refer to them as
Current Beneficiaries)

b. Would be a distributee or permissible distributee if the
prior interests terminated without causing the trust to
terminate (I refer to them as First Tier Remainder
Beneficiaries)

C. Would be a distributee or permissible distributee if the
trust terminated (I also refer to them as First Tier
Remainder Beneficiaries)

When making this determination, ignore any power of
appointment (unless it has been irrevocably exercised and the
trustee has been notified)

Using nontechnical terms, the Qualified Beneficiaries are the
Current Beneficiaries and the First Tier Remainder Beneficiaries

In the bypass trust example, the Qualified Beneficiaries are the
wife and the children, not the grandchildren or the Greater
Milwaukee Foundation

Note that slight changes in the drafting of the dispositive provisions can

change whether a beneficiary is a Qualified Beneficiary or what type of
Qualified Beneficiary a beneficiary is

1.

In the bypass trust example, if the trustee may also make
discretionary principal distributions to the children during wife's
lifetime, the children become Current Beneficiaries instead of
First Tier Remainder Beneficiaries
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In the bypass trust example, if the trustee may also make
discretionary principal distributions to the grandchildren during
wife's lifetime, the grandchildren become Current Beneficiaries
instead of not being Qualified Beneficiaries at all

Whether a beneficiary is a Qualified Beneficiary, and if so, what
type of Qualified Beneficiary has a significant impact on what
information the trustee is required to give to the beneficiary and
what information the beneficiary may request

IV. DUTY TO INFORM AND REPORT [§ 701.0813]

A. The trustee shall keep the following reasonably informed of the trust
administration [§ 701.0813(1)]:

1.

Distributees and permissible distributees (i.e., the Current
Beneficiaries)

Other Qualified Beneficiaries (i.e., the First Tier Remainder
Beneficiaries) who so request

B. The trustee shall provide annual trust accountings of receipts and
disbursements, as well as a trust balance sheet of assets (with market
values if feasible) and liabilities to [§ 701.0813(3)(a)]:

1.

Distributees and permissible distributees (i.e., the Current
Beneficiaries)

Other Qualified Beneficiaries (i.e., the First Tier Remainder
Beneficiaries) who so request

C. The trustee shall notify the following of any change in the method or
rate of the trustee's compensation [§ 701.0813(2)(d)]:

1.

Distributees and permissible distributees (i.e., the Current
Beneficiaries)

Other Qualified Beneficiaries (i.e., the First Tier Remainder
Beneficiaries) who so request

D. All Qualified Beneficiaries have the right to request trust documentation
and then the trustee may provide either [§ 701.0813(2)(a)]:
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1.

2.

The trust instrument, or

Pertinent provisions of the trust

The trustee of an irrevocable trust shall notify all Qualified
Beneficiaries of [88 701.0813(2)(b) and (c)]:

1.

2.

6.

7.

Name, address, and phone number of the trustee
Trust’s existence
Name of the settlor

Name, address, and phone number of each directing party and
trust protector

Right to request trust documentation
Right to request information about the trust administration

Right to an annual trust accounting

Qualified Beneficiaries may waive their rights under this section
[8 701.0813(4)]

Transition rule [8 701.0813(5)]

1.

The provisions described in paragraphs A (trust administration),
C (trustee's compensation), and D (trust documentation) apply to
all trusts regardless of when created unless the terms of the trust
provide otherwise

The provisions described in paragraphs B (annual accounting)
and E (notifications) apply to all trusts unless:

a. The trust was irrevocable on June 30, 2014, or

b. The trustee of a revocable trust was already serving on
June 30, 2014, or

C. The terms of the trust provide otherwise
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V. POTENTIAL REMEDIES FOR TRUSTEE'S FAILURE TO REPORT
A.  Removal of the trustee [§§ 701.0706 and 701.1001(2)(g)]
B. Reduce or deny compensation to the trustee [§ 701.1001(2)(h)]

C. Payment by the trustee of the attorney's fees and costs of the
beneficiaries and/or the trust [§ 701.1004]

VI. BENEFITS TO TRUSTEES FROM REPORTING TO BENEFICIARIES

A. In my experience, the two keys to reducing trustee liability to trust
beneficiaries are:

1. Create transparency in the administration of the trust through
disclosure of information to the trust beneficiaries

2. Follow a process in managing the investment of the trust’s assets
3. Results

a. Beneficiaries are less likely to make a claim

b. If a claim is made, the courts are less likely to hold the

trustee liable

B. The WTC adds another benefit to disclosure — the statute of limitations
for commencing an action against a trustee is significantly shorter if the
trustee has disclosed sufficient information so that the beneficiary or a
representative could have determined the existence of the potential
claim

C. New statute of limitations for breach of trust [§ 701.1005]
1. If the information was sufficiently disclosed in a report received
by the beneficiary or a representative [8§ 701.1005(1)] — 1 year

after the report was sent

2. If not sufficiently disclosed in a report [§ 701.1005(3)] — 5 years
after the earliest of:
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a. The Trustee no longer serving

b. Termination of the beneficiary’s interest
C. Termination of the trust
3. Claim for fraud — applicable Wisconsin law, which is 6 years

after discovery for most fraud claims under § 893.93(1)(b)

VIl. OURJOB AS LAWYERS DRAFTING TRUSTS FOR OUR CLIENTS

A

Advise our clients about what information the trust beneficiaries will be
entitled to receive or request under the Wisconsin Trust Code

Advise our clients about the benefits to the trustee selected by our
clients as a result of disclosing information to the trust beneficiaries

Determine if our clients' objective is to restrict the information that is
given to certain beneficiaries

When desired by our clients, modify the default rules in the WTC by
appropriate drafting of the trust
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Updated 201-12 Ws. Stats. Published and certified under s. 35.18. September 3, 2014.

3 Updated 11-12Wis. Stats. TRUSTS 701.0106

(18) “Power of appointment” has the meaning givensin appointmentjn a capacity other than as a trustee or a directing
702.02(6). party.

(19) “Power of withdrawal” means a presentixercisable ~ History: 2013a. 92
generalpower of appointment but does not include afthe fot 7010104 Knowledge. (1) Subject to sub2), a person has

lowing: knowledge of a fact if any of the following applies:
(a) A power exercisable by a trustee and limited by an ascer (a) The person has actual knowledge of the fact.

tainable standard. b) Th h ved . ificatidhe f
(b) A power exercisable by another person only upon consent( ) The person has received a notice or notificasithe fact.

of a trustee or of a person holding an adverse interest. (c) The person has reason to know the fact from all the facts

(20) “Property” means anything that may be the subject &ndcircumstances known to the person at the time in question.
ownershipwhether real or personal or legal or equitable, or any (2) An organization that conducts activities throughploy
interest therein. es has notice or knowledge of a fact involving a trust waiy

éhe time the information was received by an employee having
’ L -oli> a l . . " 'responsibilityto actfor the trust, or would have been received b
Cjate on which the bgneﬂmax;_,&juallflcatlonls determined, satis thepemploye)(/et if the @anization hacxercised reasonable il y
fies any of the following: gence. An olganization exercises reasonable diligeifidenain-

(a) Is a distributee or permissible distributee of trust income giins reasonable routines for communicating significant infor
principal. mationto the employee having responsibility to act for tioest

(b) Without considering the existence or exercise of a powandthere is reasonable compliance with the routines. Reasonable
of appointment, other than a power of appointment that has bééigence does not require aemployee of the ganization to
irrevocablyexercised and notice of the exercise has been giverf@nmunicatenformation unless the communication is part of the
thetrustee, would be any of the following: individual's regular duties or the individual knows a matter

1. A distributee or permissibiiistributee of trust income or INvolving the trust would be materiallyfatted by the informa

principalif the interests of the distributees described in(pjter- tIOHri]émr - Jo1sa 60
minatedon that date without causing the trust to terminate. v :

2. A distributee or permissibidistributee of trust income or 701.0105 Default and mandatory rules. (1) Exceptas
principalif the trust terminated on that date. otherwiseprovided in the terms of the trust, this chapter governs
(22) “Revocable,”as applied to a trust, means that the trusite duties and powers of trustees, directing parties, andprost
canberevoked by the settlor without the consent of the trusteetectors;relations among trustees, directing parties, and trust pro

aperson holding an adverse interesgjardless of whether the-settectors;and the rights and interests of beneficiaries.

tlor is incapacitated. (2) Theterms of a trust prevail over any provision of this ehap
(23) “Settlor” means a person, including a testatwho terexcept for the following:

createsor contributes property to a trust. If more than one person(a) The requirements for creating a trust.

createsor contributes property to a trust, each personsistior  (b) The duty of a trustee ordirecting party to act in good faith

of the portion of the trust property attributable to that pesstot  andin accordance with theerms and purposes of a trust instru

tribution except to the extent another person theespower to mentand the interests of the beneficiaries.

revokethe trust or withdraw that portion. (c) The requirement that a trust and its terms be for the benefit

~ (24) “Specialpower of appointment” hattie meaning given of its beneficiaries, and that the trust have a purpose that is lawful.

in s.702.02 (7) (d) The power of a court to modify or terminaérust under
(25) “Spendthrift provision” means a term of a trust thakss.701.0410to 701.0416

restrainseither or both of voluntary or involuntary transfer of a  (g) The efect of a spendthrift provision and the rightscef:

beneficiary’sinterest. tain creditors andassignees to reach a trust as provided in ss.
(26) “State” means a state of the United Statke,District of 701.0501to 701.0508

Columbia,Puerto Rico, the United Statesdin Islands, any teri (f) The power of the court under&1.0702

tory or insular possession subject to the jurisdiction of the United () The power of the court under&1.0708 (2)o adjust a

Statesand an Indian tribe, band, or nation recognized by fedefﬂlstee’s,directing partys, or trust protectds compensation

law or formally acknowledged by a state. specifiedin the terms of the trust.
(27) “Termsof atrust” means the manifestation of the setlor (h) The efect of an exculpatory term under7€1.1008

intent regarding a trust’ provisions as expressed in the trust .
instrumentor as may be established by other evidence that wo%qj‘(r?a-lt—rui{égehgsrLgnedn%ﬁ‘?grly' 10100701.10130f a person other
missible in a judicial pr ing. . . . .
bead fs ble a udicial p oce_e_d 9 " () Periods of limitation for commencing a judicial proceeding.
(28) Téustee includes an original, additional, and successor (k) The power of the court to take such action and exercise such
trustee,a}‘n a cotrust(.ee.. . . e tjurisdiction as may be necessary in the interests of justice.
(29) “Trust for an individual with a disability” means a trus (L) Thejurisdiction of the court and venue for commencing a

thatis established for the benefit of an individual with a disabilit X : .
of any age, if the assets of the trust would not be cousged roceedingas provided in s§01.0202701.0203and701.0204

resource®f the individual with a disability for purposes of eligi _ (M) The jurisdiction of the court under s801.0807 (4)

bility for medicalassistance under subé¥. of ch. 49 if he or she 701.0808(9), and701.Q818 (12) ) )

appliedfor medical assistance and was otherwise eligible. (n) The legal capacity under#)1.0818 (2)c) in which a trust
(30) “Trust instrument” means an instrument, including angrotegtorwho is also serwr:jg as I;i trustee or a directing party must

amendmentsr modifications to the instrument unde781.0111 XH?rf'f?azré{ Spo"gzezroggani N tz% the trust protector

or subchlV, that is executed by the settlor teahtains terms of "> 0" & & o520

atrust or is created under a statute, judgment, or decreardeas

propertyto be transferred to a trusteebe administered for the e common law of trustand principles of equity supplement

benefitof a beneficiary , . this chapter except to the extent modified by this chapter or
(31) “Trust protector” means a perseho, in a trust instru  anotherstatute of this state.

mentor court orderis granted a powgpther than a power of  History: 2013 a. 92

(21) “Qualified beneficiary” means a beneficiary who, on th

701.0106 Common law of trusts; principles of equity
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Updated2011-12 Ws. Stats. Published and certified under s. 35.18. September 3, 2014.

701.0808 TRUSTS Updated 11-12Wis. Stats. 18

resultingfrom the trustee providing information to tecting deathof the settlor ootherwise, notify the qualified beneficiaries
party that is related to the power granted to the directing partyof all of the following:
(b) Except as otherwise provided in this chapdrustee does 1. The truss existence.
not have a duty to provide any information to the direcpagy 2. The identity of the settlor or settlors.
thatthe directing party does not request. 3. The name, address, and telephone number ofdicting
(7) A trustee shall, in accordance with791.1004 payor partyand trust protector
reimbursea directing party for attorney fees and costs to defend 4. The right to request a copy thfe documentation referred
any claim made against the directing party toin bar (@)
(8) Sections701.0701 701.0708 701.0709 701.1001 to . : .
701.1003and701.10050 701.101Capply to a directing party as > 1€ fight to request information under (.
if the directing party was a trustee. 6. Thg right to_a t_rustesereport as prowdgd in sul®).
(9) A person who accepts an appointment as a directing party(d) Notify the distributeesr permissible distributees of trust

of a trust submits to the jurisdiction of the courts of this state, 8ome or principal, and other qualified beneficiaries who so
provided in s701.0202 (1) requestof any change in the method or rate of the trusteam

History: 2013 a. 92151 pensation.
. (e) Upon receiving a petition to the court for action under ss.
701.0809 Control and protection of trust property . A 701.0411to 701.0416that does not identify each trust protector
trusteeshall take reasonable steps to tedmtrol of and protect the andeach directing party of the trust, notify the petitioning party
trust property of the identity of each trust protector and directing pamtfuding
History: 2013 a. 92 the name, addressnd telephone number of each trust protector
701.0810 Record keeping and identification of trust anddirecting partywhois serving at the time the petition is filed.

property. (1) A trustee shall keep adequate records of the (3) (&) Atleast annually and updhe termination of a trust,
administrationof the trust. atrustee shall send to the distributees or permissible distributees

(2) A trustee shall keep trustoperty separate from the trust of trust income or principal, and to other qualified beneficiaries
ee’sown property who request it, all of the following:

(3) Exceptas otherwise provided in sufdl), a trustee shall 1. Areport of the trust propertifabilities, receipts, and dis
causethe trust property to be designated so thatrttezest of the bursementsincluding the source and amount of the trusteem
trust, to the extent feasible, appears in records maintaines bjensation.

party other than a trustee or beneficiary 2. Alisting of the trust assets and, if feasible, their respective
(4) If the trustee maintains recordtearly indicating the Marketvalues. _ _ _

respectiventerests, a trustee may invest as a wholgtbperty ~ (b) Upon a vacancy in a trusteeship, unkesstrustee remains

of 2 or more separate trusts. in office, the former trustee shadknd a report containing the
History: 2013 a. 92 informationdescribed under pdg) 1.to the qualifiedbeneficia

. ries. A personalepresentative or guardian may send the qualified
701.0811 Enforcement and defense of claims.  Atrustee peneficiariesa report containing the information describegan
shalltake reasonable steps to enforce claims of the trust knownd91 . on behalf of a deceased or incapacitated trustee.
the trustee ando defend claims against the trust known to the (4) A qualified beneficiarymay waive the right to a trustee’

trl:ﬁ’stg?'_ 2013 a. 92 report or other information otherwise required to be furnished
v & underthis section. A qualified beneficianyith respect to future

701.0812 Collecting trust property; duties of succes - reportsand other information, may withdraw a waiver previously

sor trustees. (1) A trustee shall take reasonable steps to-corg!ven.

pel a former trustee or other person to deliver trust property to the(5) Subsection§?) (b)and(c) and(3) do not apply to a trustee

trustee and to redress a breach of trust knaavthe trustee to have who accepts trusteeship before July 1, 2014, to an irrevocable

beencommitted by a trustee or former trustee, or a trust protectarst created before July 1, 2014, or to a revocable trust that

or former trust protector becomesrrevocable before July 1, 2014.

(2) A successor trustee does not have a thugxamine the  History: 2013a. 92

accountsf a former trustee. . . .
History: 2013 a. 92 701.0814 Discretionary powers; tax savings. (1) Not-

withstandingthe breadth of discretion granted to a trustee in the
701.0813 Duty to inform and report. (1) A trusteeshall termsof the trust, including the use of such terms as “absolute,”
keepthe distributees or permissible distributees of trust income‘sple,” or “uncontrolled,” the trustee shalkercise a discretionary
principal, and other qualified beneficiaries who so request, regower in good faith and in accordance with the terms and purposes
sonablyinformed about the administration of the trust. Unlessf the trust and the interests of the beneficiari®gourt may not
unreasonableinder the circumstances, a trustee shall promptieterminethat a trustee abused its discretion merely bedhese
respondto a qualified beneficiarg’ request for information courtwould have exercised the discretion in dedént manner or
relatedto the administration of the trust. would not have exercised the discretion.

(2) A trustee shall do all of the following: (2) Subjectto sub.(4), and unless the terms of the trust

(a) Upon the request of a qualified beneficifmya copy of the expresslyindicate that a provision of this subsection does not
trust instrument, promptly furnish tthe qualified beneficiary apply,all of the following apply:
eithera copy of the portionsf the trust instrument relating to the  (a) A person other than settlor who is a beneficiary and a
interestof the qualified beneficiary or a copy of the trust instrurustee directing partyor trust protector of a trughtat confers on
ment. thetrustee, directing partgr trust protector a power to make-dis

(b) Within a reasonable period of time after accepting a trustemetionarydistributions to or for the trustee’directing partys, or
ship, notify the qualified beneficiaries tlie acceptance and of thetrust protectors personal benefit may exercise the power only in
trustee’sname, address, and telephone number accordancavith an ascertainable standard.

(c) Within a reasonable period of time after the date on which (b) A trustee, directing partpr trust protector may not exer
the trustee acquires knowledge tbe creation of an irrevocable cisea power to make discretionary distributions to satisfy a legal
trust, or the date omvhich the trustee acquires knowledge that abligationof support that the trustee, directing paotytrust pre
formerly revocablerust has become irrevocable, whether by thiectorpersonally owes another person.
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23 Updated 11-12Wis. Stats. TRUSTS  701.1009

(2) Subjectto sub(3), if a trustee, directing partyr trust pre  breachof trust orresolved without a determination by the court
tector defends or prosecutes any proceeding in good faithatthe trustee has not committed a breach of trust.
whethersuccessfubr not, the trustee, directing party trust pre (4) A provision of a trust instrument drafted or caused to be
tectoris entitled toreceive from the trust the necessary expensggaftedby a trustee, directing partyr trust protector that modifies
anddisbursementsncluding reasonable attorney fees, incurredhe application of this section in a manner favorable to the trustee,
This subsection does not preclugi€ourt from ordering another directingparty, or trust protectoand potentially detrimental to a
partyto reimburse the trust for these expensesdistslirsements beneficiaryis invalid with respect to the trustee, directing party
asprovided in sub(1). or trust protector unless the trustee, directing partirust pro-

(3) (a) A trustee may pay costs or attorney fees incurred in ai®gtorproves that the provision was fair under tireumstances
proceedingfrom thetrust property without the approval of anyexistingat the time the trust instrument was signed and that the
personand without court authorization, unless the court ordegistenceand contents ahe provision were adequately commu
otherwiseas provided in pafc). nicatedto the settlar

(b) If a claim or defense based upon a breach of trust is mad@story: 2013a. 92
againsta trustee, directing partyr trust protector in proceeding,
the trustee shall provide notice to each qualified beneficiar,
directingparty and trust protector of the truste@itention to pay
costsor attorney fees incurred in the proceedirgn the trust
prior to making payment. The notice shall inform each qualifi ) . : ;
beneficiarydirecting partyand trust protector of thight to apply g?frﬂl;?tel)dlsclosed the existence of a potential claimbirach
to the court for arorder prohibiting the trustee from paying attor : . . .
neyfees or costs from trust property a trustee iserved with a _ (2) A report adequately discloses the existencemitantial
motion for an order prohibiting the trustee from paying from tg%lgém for breach of trust if it providesuficient information so

A

01.1005 Limitation of action against trustee. (1) A
eneficiarymay not commence a proceeding agairtstistee for
breachof trust more than one yediter the date on which the bene
e1‘5:iary or a representative of the beneficiary was sent a report that

trustattorney fees or costs in the proceeding and the trustee the beneficiary or representative knows of the potential claim
attorney fees or costs from the trust before an order is entere®bfnould have inquired into its existence.

themotion, the trustee, directing party trust protector and their ~ (3) If sub.(1) does not applya proceedingy a beneficiary
respectiveattorneys who have been paid attorney fees or cog@ainsta trustee for breaadf trust must be commenced within 5
from trust property are subject to the remedies in feysnd(d).  yearsafter the first to occur of the following:

(c) 1. If a claim or defense based upon breach of trust is madd@) The removal, resignation, or death of the trustee.
againsta trustee, directing partyr trust protector in proceeding, (b) The termination of the beneficiasyinterest in the trust.
a party may move the court for an order to prohibit the trustee from(c) The termination of the trust.

payingcosts or attorney fees from trust property (4) Subsectiongl) and(3) do not apply to @laim for fraud.

2. Except as provided in sul#l, if the moving partydemoRr  Thetime for asserting a claim for fraudgsverned by applicable
stratesto thecourt that there is a reasonable basis for the courtjgy.

find that a breach of trust occurred, the court shall enter an ordefistory: 2013 a. 92
prohibiting the payment of furtheattorney fees and costs from
trust property andshall order attorney fees or costs previously01.1006 Reliance on trust instrument. A trustee who
paidfrom trust property in such proceeding to be refunded, unlesgtsin reasonable reliance on the terms of the trust as expressed
the court finds goodtause to allow attorney fees and costs to e the trust instrument is not liable to a beneficiary for a breach of
paid from the trust. A trustee, directing party trust protector trustto the extent the breach resulted from the reliance.
may offer evidence to rebut the evidence submitted to the court bydistory: 2013 a. 92
the moving party . . . o

3. The court may defer ruling on a motion to prohibit a trustd@1-1007 Event affecting administration or distribu -

from paying costs or attorney feésm trust property until dis ton. If the happening of an evemcluding marriage, divorce,
coveryis taken by the parties. performanceof educational requirements, or deateef the

4. An order entered under this paragraph doelimio trust administrationor distribution of a trust, a trustee who has exer

ee’s, directing party, or trust protectés right to seek aorder cisedreasonable care to ascertain the happening of the event is not

- I{able for a loss resulting from the trustedack of knowledge.
allowing the payment of some or all of the attorney fees or cos Shistory: 2013 a, 92

incurredin the proceeding from trust properiycluding any fees
requiredto be refunded, after the claim or defeissknally deter 7011008 Exculpation of trustee. (1) A term of a trust
minedby the court. If a claim or defense based upon a breachgfieyinga trustee of liability for breach of trustisenforceable
trustis withdrawn, dismissed, or resolved without a determinatigh the extent that it does any of the following:

by the court that the trustee committed a breach of trust, after th
entry of an order prohibiting payment of attorniees and costs
pursuant tahis paragraph, the trustee may pay costs or attor
feesincurred in the proceedinfgom the trust property without
further court authorization.

(d) If the court orders a refund under.fda}, the court may
enter sanctions as are appropriate if a refuncha$ made as
directedby the court,including striking defenses or pleading
filed by the trustee, directingarty or trust protector Nothing in

e(a) Relievesthe trustee of liability for breach of trust com
mittedin bad faith or with recklesadifference to the purposes of
Nf¥% trust or the interests of a beneficiary

(b) Was inserted as the result of an abuse by the trustee of a
fiduciary or confidential relationship with the settlor

(2) An exculpatory term drafted or caused to be drafted by the
drusteeis invalid as an abuse of a fiducianyconfidential relation
ship unless the trustee proves that the exculpatory ternfairas
underthe circumstances existing at the time the trust instrument

this paragraph limits other remedies and sanctions the oyt - !
employfor the failure to refund the trust in a timely manner wassigned and that the existence and contents of the exculpatory
termwere adequately communicated to the settlor

(e) Subjecto s.701.1005 nothing in this subsection limits the isiory: 2013 a. 92
powerof the court to review fees and costs or the right of any inter
estedpersondo challenge fees and costs after payment, after 291.1009 Beneficiary’s consent, release, or ratifica -
accountingor after conclusion of the litigation. tion. A trustee is not liable to a beneficiary for breach of trust if
() Notice under pa¢b) is not required if the action or defensehe beneficiaryconsented to the conduct constituting the breach,
is later withdrawn or dismissed by the party that is allegingraleasedhe trustee fronfiability for the breach, or ratified the
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