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BY JOSEPH S. DIEDRICH & MELISSA E. LOVE KOENIG

et’s say you go to the bookstore to
buy your next book club selection.
You find a hardbound edition of the
novel and thumb through it. As you
walk to the checkout, you spy a paperback in
the discount bin. You have to squint to read
the small font, and the words seem to bleed
together. So you drop it back in the bin, opting
to spend the extra money on the hardbound
copy. The font is easier to read and the visual
design draws you in. You read the first chapter
in the checkout line.

Despite the identical content of the two
editions, you picked one over the other because
it was easier to read. After comparing the edi-
tions, you noticed how the hardbound edition’s
typography — the visual presentation of the
words on the page — was easier to comprehend.
And comprehension is something you value.
After all, you want to sound smart leading the
book club discussion.

Briefs are the legal profession’s novels — and
judges are its bibliophiles. Lay readers, lawyers,
and judges all notice when something is difficult
toread, and all get distracted from the text by
poor visual presentation. But all also are pleas-
antly drawn into text that uses good typogra-
phy, which aids reader comprehension. “[A]n
effectively designed document,” says law pro-
fessor James Dimitri, “make[s] the arguments in
the document more memorable to the reader”
and “make[s] a strong statement to the reader
about the authoring attorney’s credibility.”

To that end, brief writers should aim to
make their visual presentation as pleasing

as possible. Those who do will gain an upper
hand over their opponent. The Seventh Circuit
agrees: “You can improve your chances by
making your briefs typographically superior.
It won't make your arguments better, but it
will ensure that judges grasp and retain your
points with less struggle. That’s a valuable ad-
vantage, which you should seize.”? If two briefs
contain the same content but one is easier to
read, that one will be more persuasive.

To design a visually superior brief, you must
comply with court rules and orders about for-
matting and typography. You might also have
to follow conventions set by your employer. But
these rules and conventions merely establish a
floor: you should go beyond compliance. In this
article, we share best practices and recommen-
dations for doing so.

Rules of Appellate Procedure

We organize our discussion of best practices
around Wis. Stat. section 809.19(8)(b), part of
the Wisconsin Rules of Appellate Procedure,
which sets forth basic typography standards
for briefs filed in the Wisconsin Supreme Court
and Wisconsin Court of Appeals.

At the same time, the rule grants brief writ-
ers substantial discretion to make typography
choices. We explain what each rule requires
and then offer additional recommendations for
crafting a visually superior brief.

Later, we explain how our recommendations
translate to filings in Wisconsin circuit courts
and other tribunals. While our recommenda-
tions apply to brief writing generally, particular

SUMMARY

Briefs are the legal
profession’s nov-

els - and judges are
its bibliophiles. Lay
readers, lawyers, and
judges all notice when
something is difficult
to read, and all get
distracted from the
text by poor visual
presentation. But all
also are pleasantly
drawn into text that
uses good typography,
which aids reader
comprehension.

What makes a brief
both visually pleas-
ing and intellectually
persuasive? Here are
some practical tips.

The authors organize
their discussion of
best practices around
Wisconsin Rule of
Appellate Procedure
section 809.19(8)(b),
which sets forth basic
typography standards
for briefs filed in the
Wisconsin Supreme
Court and Wisconsin
Court of Appeals.
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GOOD TYPOGRAPHY

Paper Versus Screen

The Rules of Appellate Procedure were written with paper in mind. Although
many judges still read briefs on paper, more and more are reading briefs electron-
ically. Should you design your brief differently if it will be read electronically?

To be sure, paper and electronic screens lend themselves to different typographi-
cal best practices. With older technology, these differences were quite pro-
nounced. For example, it is accepted wisdom that serif fonts look better on paper,
but sans serif fonts look better on a screen.*°

As screen technology continues to improve, however, many differences between
paper and screens have evaporated. “[ W]ith screens becoming more paper-like than
ever, there’s decreasing need to make special accommodations for screen reading.”
What’s more, judges who read on a screen typically view briefs in paginated PDF
form, meaning what they see on a monitor, laptop, or tablet resembles paper.

All this means that you needn’t fret over the difference between paper and
screens. That said, we have tailored our recommendations to work well both on

paper and electronically. WL

jurisdictions, courts, and judges may
have their own preferences. The U.S.
Court of Appeals for the Seventh Circuit,
for example, maintains detailed typogra-
phy standards.?

Font Choice
Avisually appealing brief starts with
avisually appealing font. In Wisconsin
appellate courts, “[b]riefs shall be
produced by using either a monospaced
font or a proportional serif font” in size
13 for body text and size 11 for footnotes
and block quotes.*

A monospaced font’s characters all
occupy the same width on the page;
a proportional font’s characters vary
in width. Monospaced fonts, such as
Courier, are a vestige of early typewrit-
ers and are rarely used today. When
writing a brief, you should always use a
proportional font.

Under the rule, a proportional font
must also include serifs. A “serif” is
the small curl-like feature added to
the ends of characters in certain fonts.
For instance, Times New Roman and
the font used in the Wisconsin Lawyer
printed articles are serif fonts. Arial and
Verdana are sans-serif fonts.

Brief writers have considerable

28 WISCONSIN LAWYER

discretion when choosing which propor-
tional serif font to use. Yet the inertia

of blind tradition has made Times New
Roman the default and has led “[m]any
lawyers [to] erroneously assume that
courts demand” it.®

Times New Roman was invented in
the early 20th century for the Times
of London and quickly gained traction
among newspaper publishers. The Times
commissioned it as an intentionally
narrow font to fit more text per line and
to enable quick reading.® Even from the
beginning, it was criticized as unappeal-
ing to the eye.

For all its ubiquity in self-published
documents, when was the last time you
saw Times New Roman in a book? Maybe
never. Fonts used in professionally pub-
lished books are comparably easier to
read. This visual appeal, in turn, fosters
comprehension and retention.’”

Because “[b]riefs are like books rather
than newspapers,” we (along with
courts and typographers) recommend
using a book font to write briefs. Among
the best proportional serif fonts are
Century, Century Schoolbook, and Book
Antiqua.® These fonts are used by pro-
fessional printers and the country’s best
legal writers. The U.S. Supreme Court,

for example, uses Century to publish its
slip opinions.

Book fonts tend to take up more space
on the page than Times New Roman
does. The rule enforces a word count,
however, not a page count. At least in
Wisconsin appellate courts, you can't
gain an advantage by using a font that
fits more words onto a page.

Spacing Choices
The space you leave on the page cre-
ates a sense of breathing room; a
reader should not feel overwhelmed
in approaching the print on the page.
Creating the right spacing is a matter
of both mathematics and art. The rule
specifies that if you use a proportional
serif font (see above), you must also use
a “leading of minimum 2 points.”

Leading (pronounced with a soft “e”
like the metal “lead”) refers to “the verti-
cal space from the same point on one line
to the same point on the next, within the
same paragraph.”® The term originated
with the small lead pieces used in hand
typesetting to space vertical lines."

Leading and “line spacing” are
sometimes used interchangeably, but
they are slightly different concepts.”?
Line spacing is the “vertical distance
between lines of text.”

Single spacing is generally too
cramped for the eye. Double spacing,
historically used in term papers to

Joseph S. Diedrich, U.W. 2017 summa cum
laude, Order of the Coif, is an appellate
litigator at Husch Blackwell LLP in Madison.
He also serves on the State Bar of Wisconsin’s
Appellate Practice Section board.

joseph.diedrich@huschblackwell.com

Melissa E. Love Koenig, Marquette 1999 cum
laude, is an associate professor of legal writing
at Marquette Law School. She is a past chair of
the State Bar of Wisconsin’s Appellate Practice
Section board.

melissa.greipp@marquette.edu



allow for handwritten comments, slows
down the eye and is therefore no longer
recommended. It creates too much
white space (or “negative space”) on the
page, especially when paired with wider
margins (see below).

Legal typography expert Matthew
Butterick recommends using line spac-
ing that is between 120 percent and 145
percent of the font size." When using
Microsoft Word, this translates to 1.03-
1.24 line spacing (not 1.2-1.45)."° That said,
allowing some room for tradition and
flexibility, selecting between 1.15and 1.5
line spacing in the Word paragraph dialog
box will promote optimal readability in a
Wisconsin appellate brief.

If you use less than 1.25 line spacing,
consider adding additional space be-
tween paragraphs. To comply with the
rule and as a best practice, we recom-
mend either 1.4 line spacing or 1.15 line
spacing with extra spacing between
paragraphs to give the reader’s eyes a

The Future of the Rules of Appellate Procedure

All of Wis. Stat. chapter 809 is currently under review by the Appellate eFiling
Committee, appointed by the Clerk of the Supreme Court and Court of Appeals
to recommend rule changes for appellate electronic filing. The committee is con-
sidering changes to Wis. Stat. section 809.19(8) that may affect the recommenda-
tions in this article to some extent. Although their exact contours are not known
with certainty, any changes will likely more closely reflect the best practices and
recommendations discussed in this article.

A petition to recommend mandatory eFiling for attorneys filing in the Court of
Appeals and Supreme Court is expected to be filed in autumn 2020. WL

break. Note that your choice of margin
width may warrant a small adjustment
to these figures (see below).

As to spacing between sentences on
the same line, one space is sufficient
for proportional fonts. This departs
from past practice with typewriters and
monospaced fonts, when two spaces were
recommended to create a visual break.

Margins and Alignment

Typography entails not only the text
itself, but also the text’s relationship to
the page. To that end, decisions about
margins and alignment significantly af-
fect the visual appeal of a brief. The rule
regulates a brief’s margins by mandating
a “maximum of 60 characters per full line
of body text.”” The number of characters |
per line depends on the font. If you use |
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GOOD TYPOGRAPHY

size 13 Century Schoolbook, 60 characters
amounts to roughly 1.5-inch margins.

By capping the number of characters,
the rule sets a minimum margin width,
which you can exceed. We recommend
setting your margins between 1.5 and 2
inches. This range complies with what’s
required and provides adequate white
space. Like silent rests between the mu-
sical notes of a symphony, white space
is crucial for a visually appealing and
easy-to-read document.’®

In general, the wider you set your mar-
gins (the more white space at the edges),
the less white space you need between
lines within the same paragraph. If you
use 1.5-inch margins, for example, then
1.25to 1.4 line spacing looks quite com-
fortable; if you use 2-inch margins, you
can reduce your line spacing to as low as
1.15. (See also Spacing Choices, above.)

Closely related to margins is align-
ment. Microsoft Word allows you to left

comprehension and retention.

Unless you're engaging a profes-
sional typesetter (who has sophisticated
technology for combatting rivers), we
recommend sticking with left-aligned
text. If you do justify, you should also
hyphenate. In this context, hyphenation
refers to splitting long words across lines
at syllabic breaks.

Microsoft Word has a rudimentary
automatic hyphenation function that
controls for some of the inconsistent
spacing endemic to justified text. You
can select this option under the Layout
-> Page Setup tab. (You may also have to
adjust your Paragraph settings to undo
the check box “Don’t Hyphenate.”)

Headings, Emphasis & Graphics

Good document design governs the use
of headings and other visual aids to facili-
tate comprehension. The rule provides
for the use of headings and adds that

Like silent rests between the musical notes of a
symphony, white space is crucial for a visually appealing

and easy-to-read document.

align or justify your text. Whereas the
former lines up only the left edge of the
text, the latter aligns “both the left and
the right margins by adding additional
space between words as needed.”*® The
text of this article is left aligned.

Which alignment fosters easier read-
ing?% Left-aligned text leaves jagged
right edges (called “rags”), which many
view as unappealing. It has the advan-
tage, however, of keeping uniform space
between all words on the page.

Justified text, with its flush-right
edge, “gives text a cleaner, more formal
look.” But the reader’s eyes must
contend with different-sized spaces
between the words in each consecutive
line. Sometimes the spaces become quite
wide, causing “rivers’— “vertical flow][s]
of white spaces that appear near each
other on consecutive lines of text.”?
Inconsistent spacing and rivers make
text more difficult to read, which reduces

30 WISCONSIN LAWYER

“[i]talics may not be used for normal
body text but may be used for citations,
headings, emphasis and foreign words.”

Headings draw attention to important
points, helping a reader comprehend and
retain information through a process
called “chunking.”?* Although the rule
allows you to italicize headings, italics
and underlining impair readability in
single-spaced headings.

To make the most of your headings,
create contrast without being flashy. For
briefs, we recommend using the same
font and same size as the body text,
though bolded for contrast. Capitalizing
every word in a heading or using all caps
or small caps is distracting. To enhance
readability, capitalize only the first word
and proper nouns. (Many non-brief publi-
cations use various different typography
settings, all of which can look very good.
For example, the Wisconsin Lawyer uses
a non-serif font for subheads, bolded,

initial capped, and left justified (as is all
text), and uses a serif font for body text.)

Be sure to use consistent numbering
and spacing in headings. Align your head-
ings with the left margin of your para-
graphs. Indent your subheadings (from
the left) using the same amount of space
as you use to indent each new paragraph.
Exacting placement of headings in a doc-
ument creates a professional look that
conveys credibility. Also, consider using
an introductory paragraph between a
main heading and a subheading; headings
should be followed by content.?

Italics are appropriate for citations,
limited emphasis in text, and some
foreign words. Avoid using underlining,
all caps, or small caps in briefs; italics are
the only acceptable way to add emphasis.
Underlining is a product, again, of the
bygone typewriter era.?®

Like long headings, block quotations
provide a visual wall of text that many
readers skip over. When you do use them,
sparingly, include only the most relevant
language in the quote and use ellipses
for internally omitted language and
citations. Two shorter block quotes are
preferable to one long block quote. We
also recommend introducing the quote
with language more meaningful than
“the court said as follows.” Then go on to
explain the quote in your own words.”

Finally, graphics and pictures can helpa
reader quickly draw inferences. Charts and
bullet points synthesize material. Don't
hesitate to copy photos from exhibits into
abrief. A picture provides a ready refer-
ence for your written content and helps a
reader visualize what you're describing.

Wisconsin Circuit Courts
Whereas all appellate courts and judges
in Wisconsin adhere to the same basic
typography requirements (the rule),
circuit courts lack the same uniformity.
No statewide typography criteria are
baked into the Wisconsin Rules of Civil
Procedure. Individual counties and
judges sometimes set their own stan-
dards and sometimes don't.

In Dane County Circuit Court, for



example, local rules regulate margin size
(1inch on all sides), line spacing (double),
and font (size 12, proportional).?® These
parameters obviously differ from the
appellate rules.

Yet after accounting for the different
requirements, brief writers retain signif-
icant discretion — and hence have room
to apply the recommendations from
above. You can choose which font to use,
for instance, and we still recommend the
book fonts. So, too, do our recommenda-
tions about emphasis and headings apply
with equal force.

Conclusion
Whether it’s Dane County Circuit Court,
another court, an administrative forum,
or any other legal body, the age-old advice
to “check the local rules” only begins the
document design process. Applicable
rules answer some questions but leave
many more up to individual writers.
Because “the look of words themselves
affects visual perception,” brief writers

“can create a picture using typography as
paint on the canvas of the page.”® Using
best practices and good judgment, guided
by your eyes and trial and error, you will

enhance the appearance, the readability,
and ultimately the persuasiveness of your
briefs. Even if both sides’ legal argu-
ments are equally strong, a more visually

appealing document might just give you
the edge in credibility and persuasion you
need to win. wi
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Formatting Requirements — A Quick Reference

L Wisconsin Court of Appeals/Supreme Court — Wis. Stat. § 809.19(8)

a. Black image on a white background, with a white cover page

b. Formatted for 8.5 x 11" paper

C.

Font and spacing:

i. Foramonospaced font like Courier New: ten characters per
inch, double-spaced

ii. For a proportional serif font like Times New Roman, Century, Century
Schoolbook, or Book Antiqua:

1.

2.

6.

Minimum 13-point body text

11-point for block quotes and footnotes

Italics only for citations, headings, emphasis, and foreign words
Bold only for citations, headings, and emphasis

Line spacing must be between 1.15 and 1.5 lines; more space
between paragraphs is permitted but not required.

Block quotes and footnotes must be single spaced.

Margins: minimum 1.25-inch on the left and right, minimum 1 inch on the top and

bottom.

Page numbers centered in the bottom margin, sequential numbering, starting with

1 on the cover.

II. Seventh Circuit Court of Appeals (Federal Rule of Appellate Procedure 32; Circuit
Rule 32)

a.

C.

Black image on light paper, 8.5 x 117, one-sided printing only. Cover page color
depends on the party’s role in the case.

Photographs, illustrations, and graphs “may be reproduced by any method that
results in a good copy of the original; a glossy finish is acceptable if the original is

glossy.”

Font:

i. For proportionally-spaced fonts:



1. The Federal Rules provide that a proportionally-spaced font like
Times New Roman, Century, Century Schoolbook, or Book
Antiqua must be 14-point or larger.

2. Circuit Rule 32 provides that a brief is acceptable if
proportionally-spaced type is at least 12-point in-text, and 11-point
for footnotes.

3. Proportionally-spaced font must include serifs, though sans-serif
type may be used in headings and captions.

il. Amonospaced font may not contain more than 10 2 characters per
inch.

Text must be double-spaced; quotations more than two lines long may be indented
and single-spaced, and headings, and footnotes may be single-spaced.

Margins must be at least one inch on all four sides.

Italics and bold may be used for emphasis. Case names may be underlined or
italicized.

I1L Additional Resources

a.

The Seventh Circuit’s Practitioners Handbook for Appeals
(https://www.ca7.uscourts.gov/rules-procedures/Handbook.pdf ) includes both
requirements and detailed suggestions for typography and formatting at pages 169
to 176.

The Guide to Wisconsin Appellate Procedure for the Self-Represented
Litigant
(https://www.wicourts.gov/publications/guides/docs/proseappealsguide.pdf)
includes a helpful rundown of formatting (as well as other requirements) at pages
34 to 35, the Checklist for Briefs.



REQUIREMENTS AND SUGGESTIONS FOR TYPOGRAPHY IN
BRIEFS AND OTHER PAPERS

Federal Rule of Appellate Procedure 32 contains detailed requirements for
the production of briefs, motions, appendices, and other papers that will be
presented to the judges. Rule 32 is designed not only to make documents
more readable but also to ensure that different methods of reproduction (and
different levels of technological sophistication among lawyers) do not affect
the length of a brief. The following information may help you better under-
stand Rule 32 and associated local rules. The Committee Note to Rule 32 pro-
vides additional helpful information.

This section of the handbook also includes some suggestions to help you
make your submissions more legible—and thus more likely to be grasped and
retained. In days gone past lawyers would send their work to printers, who
knew the tricks of that trade. Now composition is in-house, done by people
with no education in printing. Some of the printer’s toolkit is simple to use,
however. Subsection 5, below, contains these hints.

1. Rule 32(a)(1)(B) requires text to be reproduced with “a clarity that
equals or exceeds the output of a laser printer.” The resolution of a laser
printer is expressed in dots per inch. First generation laser printers broke
each inch into 300 dots vertically and horizontally, creating characters from
this 90,000-dot matrix. Second generation laser printers use 600 or 1200 dots
per inch in each direction and thus produce a sharper, more easily readable
output; commercial typesetters use 2400 dots per inch.

Any means of producing text that yields 300 dots per inch or more is ac-
ceptable. Daisy-wheel, typewriter, commercial printing, and many ink-jet
printers meet this standard, as do photocopies of originals produced by these
methods. Dot matrix printers and fax machines use lower resolution, and
their output is unacceptable. Although Rule 32(a) applies only to briefs and
motions, we urge counsel to maintain this standard of clarity in appendices.
A faxed copy of the district court’s opinion, or text from Lexis or Westlaw
printed by a dot-matrix printer, is needlessly hard to read. Use photocopies of
the district court’s original opinion and other documents in the record.

2. Rule 32(a)(5) distinguishes between proportional and monospaced fonts,
and between serif and sans-serif type. It also requires knowledge of points
and pitch.

Proportionally spaced type uses different widths for different characters.
Most of this handbook is in proportionally spaced type. A monospaced face, by
contrast, uses the same width for each character. Most typewriters produce
monospaced type, and most computers also can do so using fonts with names
such as “Courier,” “Courier New,” or “Andale Mono.” The rule leaves to each
lawyer the choice between proportional and monospaced type.



This sentence is in a proportionally spaced font; as you can see,
the m and i have different widths.

This sentence is in a monospaced font; as you can
see, the m and i have the same width.

Serifs are small horizontal or vertical strokes at the ends of the lines that
make up the letters and numbers. The next line shows two characters en-
larged for detail. The first has serifs, the second does not.

YY

Studies have shown that long passages of serif type are easier to read and
comprehend than long passages of sans-serif type. The rule accordingly limits
the principal sections of submissions to serif type, although sans-serif type
may be used in headings and captions. This is the same approach magazines,
newspapers, and commercial printers take. Look at a professionally printed
brief; you will find sans-serif type confined to captions, if it is used at all.

This sentence is in New Century Schoolbook, a proportionally
spaced font with serifs. Baskerville, Bookman, Caslon, Gara-
mond, Georgia, and Times are other common serif faces.

This sentence is in Helvetica, a proportionally spaced sans-serif
font. Arial, Eurostile, Trebuchet, Univers, and Verdana are other
common sans-serif faces.

Variations of these names imply similar type designs.

Type must be large enough to read comfortably. For a monospaced face,
this means type approximating the old “pica” standard used by typewriters,
10 characters per horizontal inch, rather than the old “elite” standard of 12
characters per inch. Because some computer versions of monospaced type do
not come to exactly 10 characters per inch, Rule 32(a)(5)(B) allows up to 10%
per inch, or 72 characters (including punctuation and spaces) per line of type.

Proportionally spaced characters vary in width, so a limit of characters per
line is not practical. Instead the rules require a minimum of 12-point type.
Circuit Rule 32 permits the use of 12-point type in text and 11-point type in
footnotes; Fed. R. App. P. 32(a)(5)(A) standing alone would have required you
to use 14-point type throughout.

“Point” is a printing term for the height of a character. There are 72 points
to the inch, so capital letters of 12-point type are a sixth of an inch tall. This
advice is in 12-point type. Your type may be larger than 12 points, but it can-
not be smaller. See Circuit Rule 32(b). Word processing and page layout pro-
grams can expand or condense the type using tracking controls, or you may
have access to a condensed version of the face (such as Garamond Narrow).
Do not use these. Condensed type is prohibited by Rule 32(a)(6). It offers no
benefit to counsel under an approach that measures the length of briefs in



words rather than pages, and it is to your advantage to make the brief as leg-
ible as possible.

This is 9-point type.

This is 10-point type.

This is 11-point type.

This is 12-point type.

This is 12-point type, condensed. Condensed type is not acceptable.
This is 13-point type.

This is 14-point type.

3. Rule 32(a)(6) provides that the principal type must be a plain, roman
style. In other words, the main body of the document cannot be bold, italic,
capitalized, underlined, narrow, or condensed. This helps to keep the brief or
motion legible. Italics or underlining may be used only for case names or oc-
casional emphasis. Boldface and all-caps text should be used sparingly.

4. Rule 32(a)(7) determines the maximum length of a brief. It permits you
to present as much argument as a 50-page printed brief. The variability of
proportionally spaced type makes it necessary to express this length in words
rather than pages. Other rules extend this approach to other documents. For
example, Fed. R. App. P. 29(d) provides that an amicus brief may be no more
than half the length allowed by Rule 32(a)(7).

Lawyers who choose monospaced type may avoid word counts by counting
lines of type. Unless the brief employs a lot of block quotes or footnotes it will
be enough to count pages and multiply by the number of lines per page. (Fifty
pages at 26 lines per page is 1,300 lines.) The line-count option is not avail-
able when the brief uses proportional type.

Principal briefs of 30 pages or less, and reply briefs of 15 pages or less,
need not be accompanied by a word or line count. Think of Rule 32(a)(7)(A) as
a safe harbor. Lawyers who need more should use Rule 32(a)(7)(B). A brief
that meets the type volume limitations of Rule 32(a)(7)(B) is acceptable with-
out regard to the number of pages it contains.

5. What has gone before has been a description of requirements in Fed. R.
App. P. 32 and Circuit Rule 32. Now we turn to advice, offered for mutual
benefit of counsel seeking to make persuasive presentations and judges who
want the most legible briefs so that they can absorb what counsel have to of-
fer. Nothing in what follows is mandatory.

Typographic decisions should be made for a purpose. The Times of London
chose the typeface Times New Roman to serve an audience looking for a
quick read. Lawyers don’t want their audience to read fast and throw the
document away; they want to maximize retention. Achieving that goal re-
quires a different approach —different typefaces, different column widths, dif-
ferent writing conventions. Briefs are like books rather than newspapers. The
most important piece of advice we can offer is this: read some good books and
try to make your briefs more like them.



This requires planning and care. A business consultant seeking to per-
suade a client prepares a detailed, full-color presentation using the best
available tools. An architect presenting a design idea to a client comes with
physical models, presentations in software, and other tools of persuasion.
Law is no different. Choosing the best type won’t guarantee success, but it is
worth while to invest some time in improving the quality of the brief’s ap-
pearance and legibility.

Judges of this court hear six cases on most argument days and nine cases
on others. The briefs, opinions of the district courts, essential parts of the ap-
pendices, and other required reading add up to about 1,000 pages per argu-
ment session. Reading that much is a chore; remembering it is even harder.
You can improve your chances by making your briefs typographically supe-
rior. It won’t make your arguments better, but it will ensure that judges
grasp and retain your points with less struggle. That’s a valuable advantage,
which you should seize.

Two short books by Robin Williams can help lawyers and their staffs pro-
duce more attractive briefs. The PC is not a Typewriter (1990), and Beyond
the PC is not a Typewriter (1996), contain almost all any law firm needs to
know about type. These books have counterparts for the Mac OS: The Mac is
not a Typewriter and Beyond the Mac is not a Typewriter. Larger law firms
may want to designate someone to learn even more about type. For this pur-
pose, Robert Bringhurst, The Elements of Typographic Style, offers the same
value for a brief’s layout and type as Strunk & White’s The Elements of Style
and Bryan A. Garner’s The Elements of Legal Style do for its content. Ruth
Anne Robbins, Painting with print: Incorporating concepts of typographic and
layout design into the text of legal writing documents, 2 J. Ass’n Legal Writing
Directors 108 (2004), sums up much of this learning with special reference to
legal documents. For the convenience of counsel (and with the permission of
Professor Robbins) a copy of this article is posted on the court’s web site.

Another way to improve the attractiveness and readability of your brief or
motion is to emulate high-quality legal typography. The opinions of the Su-
preme Court, and the briefs of the Solicitor General, are excellent models of
type usage. The United States Reports are available online in Acrobat ver-
sions that retain all of their original typography. You can find them at
<http://www.supremecourtus.gov/opinions/boundvolumes.html>. Briefs of the
Solicitor General also are available online in Acrobat versions. Go to
<http://www.usdoj.gov/osg/briefs/search.html>. The Supreme Court’s opinions
and the SG’s briefs follow all of the conventions mentioned below, as do the
printed opinions of the Seventh Circuit.

Herewith some suggestions for making your briefs more readable.

e Use proportionally spaced type. Monospaced type was created for type-
writers to cope with mechanical limitations that do not affect type set by com-
puters. With electronic type it is no longer necessary to accept the reduction
in comprehension that goes with monospaced letters. When every character is
the same width, the eye loses valuable cues that help it distinguish one letter
from another. For this reason, no book or magazine is set in monospaced
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type. If you admire the typewriter look, choose a slab-serif face with propor-
tional widths. Caecilia, Clarendon, Lucida, Officina Serif, Rockwell, and
Serifa are in this category.

¢ Use typefaces that were designed for books. Both the Supreme Court and
the Solicitor General use Century. Professional typographers set books in
New Baskerville, Book Antiqua, Calisto, Century, Century Schoolbook,
Bookman Old Style and many other proportionally spaced serif faces. Any
face with the word “book” in its name is likely to be good for legal work.
Baskerville, Bembo, Caslon, Deepdene, Galliard, Jenson, Minion, Palatino,
Pontifex, Stone Serif, Trump Medidval, and Utopia are among other faces de-
signed for use in books and thus suitable for brief-length presentations.

Use the most legible face available to you. Experiment with several, then
choose the one you find easiest to read. Type with a larger “x-height” (that is,
in which the letter x is taller in relation to a capital letter) tends to be more
legible. For this reason faces in the Bookman and Century families are pref-
erable to faces in the Garamond and Times families. You also should shun
type designed for display. Bodoni and other faces with exaggerated stroke
widths are effective in headlines but hard to read in long passages

Professional typographers avoid using Times New Roman for book-length
(or brief-length) documents. This face was designed for newspapers, which
are printed in narrow columns, and has a small x-height in order to squeeze
extra characters into the narrow space. Type with a small x-height functions
well in columns that contain just a few words, but not when columns are wide
(as in briefs and other legal papers). In the days before Rule 32, when briefs
had page limits rather than word limits, a typeface such as Times New Ro-
man enabled lawyers to shoehorn more argument into a brief. Now that only
words count, however, everyone gains from a more legible typeface, even if
that means extra pages. Experiment with your own briefs to see the differ-
ence between Times and one of the other faces we have mentioned.

e Use italics, not underlining, for case names and emphasis. Case names
are not underlined in the United States Reports, the Solicitor General’s
briefs, or law reviews, for good reason. Underlining masks the descenders
(the bottom parts of g, j, p, q, and y). This interferes with reading, because we
recognize characters by shape. An underscore makes characters look more
alike, which not only slows reading but also impairs comprehension.

e Use real typographic quotes (“ and ”) and real apostrophes (), not foot
and inch marks. Reserve straight ticks for feet, inches, and minutes of arc.

¢ Put only one space after punctuation. The typewriter convention of two
spaces is for monospaced type only. When used with proportionally spaced
type, extra spaces lead to what typographers call “rivers”—wide, meandering
areas of white space up and down a page. Rivers interfere with the eyes’
movement from one word to the next.

® Do not justify your text unless you hyphenate it too. If you fully justify
unhyphenated text, rivers result as the word processing or page layout pro-
gram adds white space between words so that the margins line up.
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* Do not justify monospaced type. Justification is incompatible with equal
character widths, the defining feature of a monospaced face. If you want vari-
able spacing, choose a proportionally spaced face to start with. Your computer
can justify a monospaced face, but it does so by inserting spaces that make
for big gaps between (and sometimes within) words. The effects of these
spaces can be worse than rivers in proportionally spaced type.

¢ Indent the first line of each paragraph % inch or less. Big indents disrupt
the flow of text. The half-inch indent comes from the tab key on a typewriter.
It is never used in professionally set type, where the normal indent is one em
(the width of the letter “m”).

¢ Cut down on long footnotes and long block quotes. Because block quotes
and footnotes count toward the type volume limit, these devices do not affect
the length of the allowable presentation. A brief with 10% text and 90% foot-
notes complies with Rule 32, but it will not be as persuasive as a brief with
the opposite ratio.

¢ Avoid bold type. It is hard to read and almost never necessary. Use italics
instead. Bold italic type looks like you are screaming at the reader.

¢ Avoid setting text in all caps. The convention in some state courts of set-
ting the parties’ names in capitals is counterproductive. All-caps text attracts
the eye (so does boldface) and makes it harder to read what is in between—
yet what lies between the parties’ names is exactly what you want the judge
to read. All-caps text in outlines and section captions also is hard to read,
even worse than underlining. Capitals all are rectangular, so the reader can’t
use shapes (including ascenders and descenders) as cues. Underlined, all-
caps, boldface text is almost illegible.

One common use of all-caps text in briefs in argument headings. Please be
judicious. Headings can span multiple lines, and when they are set in all-caps
text are very hard to follow. It is possible to make headings attractive with-
out using capitals. Try this form:



ARGUMENT
I. The Suit is Barred by the Statute of Limitations

A. Perkins had actual knowledge of the contamination more than six
years before filing suit

This form is harder to read:
ARGUMENT
I. THE SUIT IS BARRED BY THE STATUTE OF LIMITATIONS

A. Perkins had actual knowledge of the contamination more than six
years before filing suit

If you believe that italics and underscores are important to getting your idea
across, try something like this (replacing underlining with a rule line beneath
the text):

ARGUMENT
I. The Suit is Barred by the Statute of Limitations

A. Perkins had actual knowledge of the contamination more than
six years before filing suit




Next-Level Appellate Briefs: Persuasive Use of Form and Visuals
Matt Woleske
Additional Resource

e https://typographyforlawyers.com/court-opinions.html



Lessons from the Wisconsin Supreme Court’'s 2024
template revision
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Evaluating Alternatives: Seventh Circuit

T the
United States Court of Appeals

For the Seventh Circuit

No, 25-2565

WISCONSINITES FOR ALTERNATIVES TO SMOKING & TOBACCO,

DAVID CASEY, Secretary of the Wisconsin Department of Rev-
enue, in his official capacity,
Defendant-Appelle.

Appeal from the United States District Court for the
Western District of Wisconsin.
No. 3:25-¢v-00552 — William M. Conley, Judge.

ARGUED DECEMBER 10,2025 — DECIDED APRIL 21, 2026

Before BRENNAN, Chief Judge, and LEE and KOLAR, Circuit
Judges.

BRENNAN, Chief Judge. The Food and Drug Administration
regulates electronic products that deliver nicotine to the user,
like electronic vaping devices and e-cigarettes. That authority
includes review and approval of those products before they
are marketed and sold. See 21 U.S.C. § 387].

Evaluating Alternatives: Seventh Circuit

In the

United Sttes Court g R No. 232195
For the Srventh Cr
;Tl'ﬂ H" ﬁ‘l\mn”! Gir such as Bodoni or Bernhard Modern wear out judicial eyes

decorative text typeface, itis distinct for its low x-height, elon- after just a few pages and make understanding harder.

gated ascenders, and relatively short descenders giving it an
appearance of height without requiring excessive leading.
ASYMADESIGN, LLC, Serifs are wide and splayed.” https//en.wikipe-
dia.org/wiki/Bernhard_Modern. Those are not characteristics The appeal is dismissed.
% that conduce to easy reading of long passages.

No. 23-2495 We hope that Bernhard Modern has made its last appear-

ance in an appellate bricf.

CBL & ASSOCIATES MANAGEMENT, INC,, Most of this opinion is in the Seventh Circuit's nor-
mal type: 12-point Palatino Linotype. We set this par-
agraph and the next in 16-point Bernhard Modern to
give a sense of what AsymaDesign’s brief looks like—
Appeal from the United States District
Northern District of lllinois, Wester
No. 3:21-¢v-50374 — lain D. Johns| a typeface designed for books or legal briefs. (A pasage of

12-point Bernhard Modeen, such as this sentonce, requires a magnilying

and of how much harder it is to read a display face than

T gl s hee lcighi v lows)

Matthew Butterick, a type designer turned appellate
lawyer, offers advice similar to that in our Handbook.

Before EASTERBROOK, BRENNAN, an See Matthew Butterick, Typography for Lawyers (2d ed.
Judges. 2018), or his web site of the same name. He provides a

EASTERBROOK, Circuit Judge. AsymaDl
into a lease with CBL that allowed Asym:
virtual-reality ride in a shopping mall.
plained about noises from the ride, CBL
ent location in the mall, as the lease per: examples of what to emulate—and what to avoid.
not profitable in the new location. Asy

different (though overlapping) list of typefaces good for
usein logal brteks. Tyoic don't believe gur Handbook:
believe Butterick. His book and web site include many

Judges are long-term consumers of lengthy texts. To pre-
sent an argument to such people, counsel must make the
words easy to read and remember. The fonts recommended
in our Handbook and Typography for Lawyers promote the goals
of reading, understanding, and remembering. Display faces




valuating Alternatives: U.S. Supreme Court

Citens: 602U.S.

Opinion of the Cor
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SUPREME COURT OF THE

No. 22704

KATHERINE K. VIDAL, UNDE!
COMMERCE FOR INTELLEC
AND DIRECTOR, UNITED §'

AND TRADEMARK OFFICH}

v. STEVE ELST|

ON WRIT OF CERTIORARI TO THE UNI
APPEALS FOR THE FEDER|

[June 13, 2024]
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I IL, and IV, and an opinion with
which JUSTICE ALITO and JUSTICE
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1
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We conclude that a tradition of restricting the trad|
ing of names has coexisted with the First Amendmé]
the names clause fits within that tradition. Thor
particulars of the doctrine have shifted over time,
sistent through line is that a person generally had
only to his own name. The names clause refle
common-law tradition by prohibiting a person from
ing a trademark of another living person’s name
consent, thereby protecting the other’s reputation a
will.t

None of this is to say that the Government cann
vate when it comes to trademark law. A firm grou,
traditional trademark law is sufficient to justify the
based trademark restriction before us, but we do
on what may be required or sufficient in other cases
sure, as JUSTICE BARRETT observes, a case prese
content-based trademark restriction wllhout a hij

+JUSTICE BARRETT takes a difforent approach, suggesting that]
ical rule that mirrors the names clause is required. See post, atl
history-focused approaches to constitutional serutiny do not ty
quire a istorical twin. Cf. New York State Rifle & Pistol Ass|
Bruan, §97U.5. 1. 30 (022, Mor do Jostion Bhaere' exaa

 the namos clause's historical grounding, as they rai

wgu of trademarking names. mem Sk s ol f
doad™ Barrows v, Knght, 6 R Ty (1860); Ly
Bros., Ine. v. Stamatopoulos, 238 F. 89, 95 (CA2 1916) (“In this
Sao wkipie o o frmoms Vpyplion bitoreil chamiion o
Least 1,000 years before the Christian era’). The part of the nam|
that we addre:

ma torm and one in general use”); Medlar
Sioe Co.v. Delsarte Mfs. Ca 46 A 1089, 1091 (CC NJ 1900)
the name of the deceased French artist Delsarte as “a generic o
tive torm”).

This opirsion is subject to revision before final
publication in the Pacific Reporter
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analogue may require a different approach. Post, at 15.
But, we need not develop such a comprehensive theory to
address the relatively simple case before us today. See post.
at 1 (KAVANAUGH, J., concurring in part).

We conclude that the names clause is of a piece with a
common-law tradition regarding the trademarking of
names. We see no reason to disturb this longstanding tra-
dition, which supports the restriction of the use of another's
name in a trademark.

i

Our colleagues would address the names clause with two
analogies. Neither is compelling in this case. Under both
analogies, the test would boil down to what a judge believes
is “reasonable in light of the purpose” of trademark law.
Post, at 5 (opinion of SOTOMAYOR, J.); see post, at 7-8 (opin-
ion of BARRETT, J.). But, no matter the approach taken, we
all agree that the names clause does not violate the First
Amendment.

JUSTICE SOTOMAYOR would pull “strands of precedent”
together to conclude that heightened serutiny does not ap-
ply to trademark registration because it is a Government
initiative or benefit. Post, at 8. This conclusion rests pri-
marily upon cases in which the Government provides a cash
subsidy or conditions the use of a public payroll to collect
union dues. See ibid. But, those cases “occupy a special
area of First Amendment case law, and they are far re-
moved from the registration of trademarks.” Tam, 582
U.S, at 241 (plurality opinion). The Government-
benefit cases are an ill fit for the names clause, and we
would not graft this precedent, which JUSTICE SOTOMAYOR
acknowledges is not controlling, onto this trademark dis-
pute. Post, at 8-9.

JUSTICE BARRETT, echoed by JUSTICE SOTOMAYOR, would
import the test that we have used for a “limited public fo-
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911 Aston raises two issues. First, he argues that the district
court erred by ordesing fecs for work unrelated 1o the motion to
dismiss. This turns on what the meaning of “related to” is in the fee
statute. The meaning of a statute is a legal question on which we
afford the district court no deference. Marion Energy, Inc. v. KF]
Ranch P'ship, 2011 UT 50, § 12, 267 P:3d 863. Second, he argues that
the court’s fee award was unreasonably large. We review a district
court’s ruling on the reasonableness of a fee award for abuse of
discretion. Strolun v, ClearOe Comme'ns, Inc., 2013 UT 21, 52, 308
P3d 424. Under this standard, we will reverse anly if it “was
beyond the limits of reasonability ... or not based onan evaluation
of the evidence.” 1. (cleaned up)

THE Unirorw PUBLIC EXPRESSION PROTECTION ACT PROTECTS
DEFENDANTS FROM MERITLESS DEFAMATION SUITS BY PROVIDING
FOR EARLY DiSMISSAL AND FEES REASONABLY NECESSARY TO
PROSECUTE A SPECIAL MOTION FOR EXPEDITED RELIEF

1ot eparse -ttt
protect the freedom of speech. U.S. CONsT. amend. I; UTAH ConsT
art.1,§ 15 Whether those protections cover libelous or defamatory
ﬂammmﬁ—lhm is, things said that are false and hurt someone’s
nyriad things, from the speech’s target
and topic to. Vam)uiddu\iumvd privileges. See New York Times Co.
@ Sulli, 376 US. 254,270-T5 (1964);sealsofonsen . Sauoyers, 2005
o 450, 130 T3 25 (‘In_reaching an_accommodation
Sonsten with freedom of specch, defamation has accamulated a
considerable assortment of defenses, privileges, heightened
burdens of proof, and particularized standards of review.”)

4113 Sorting out such potentially complicated claims can take a
lot of time and money. This gives deep-pocketed and litigious
plaintiffs incentive to use the court process itself as punishment —
that is, to bring and drag, out meritless suits not to vindicate their
n\,\ul.\um\, but'to hurt »mm financially for saing things that they
don'tlike. led by the acronym SLAPP
(Strategic uwemu Agmml Public Pasticipation).

Credit for this phrase to Malcolm M. Feele
THE PUNISHMENT: HANDLING CASES IN A LOWER CRIMINAL COURT
(1992).
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HARVEY v. UTE INDIAN TRIBE
Opinion of the Court

JusTice NiELsex, opinion of the Court:
INTRODUCTION

e someone is s for defamation and ges the case JUSTICE HIMONAS authored a concurring opinion.

in its early stages on what's called a “special motion for

court must award attorney fees “related to”

/alley Forge Impact

Il Aston) sued the
b

N
ASSOCIATE CHIEF JUSTICE LEE authored a dissenting opinion with
respect to Part IV of the majority opinion, in which CHIEF JUSTICE
Millard  County Rt
or Matt Ward (who we collecti DURRANT joined.
gress) for defamation. The Chronicle-Progress got the case
dismissed on a special motion and requested nearly $400,000 in
The district court granted that fee request without
ther each component of the request “related to” the
verse and held that a successful defamation

HARVEY v. UTE INDIAN TRIBE
ASSOCIATE CHIEF JUSTICE LEE, concurring and dissenting

does not, they are not.

BACKGROUND L . L.
ASSOCIATE CHIEF JUSTICE LEE, concurring in part and dissenting in

part:

12 Wayne Aston is a real estate developer. Aston bought land
near Fillmore in Millard County, intending to develop it under the
name Valley Forge Impact Park. Over the next two years, the nature
and scope of the Valley Forge project morphed. Initially, it was
supposed to “produce modular housing units . . . using recycled
‘materials” later, it became a waste conversion plant, a hydrogen
production plant, a geothermal plant, a data center, and a solar
panel and hydrogen cell manufacturing plant. On top of these
protean plans, Aston had difficulty securing the necessary amount
of land and water and the requisite city approvals.
Undeterred, Aston insisted that he could make the project work if
the Fillmore City Council would issue a bond to fund Valley Forge.

J/

9114 The majority does an admirable job of bringing order and
clarity to a complex case. I agree with and concur in most of the
majority opinion and in Justice Himonas's concurrence. Our only
point of disagreement stems from their analysis relating to tribal
exhaustion and their conclusions affected by that analysis. Unlike the
majority and concurrence, I find no basis in federal law for a rule
forcing the plaintiffs to “exhaust” their claims by filing suit in tribal
court. No party to this case has ever sought to invoke the jurisdiction
of the tribal courts. The plaintiffs chose this forum and the
defendants apparently agree—they have not initiated a declaratory
proceeding in tribal court. And I see no basis for the court’s decision
to override the parties” choice of this Utah forum.

3 When Aston pitched his ideas at ity council meetings
Matt Ward from the Millard County Chronicle-Frogress was there,
2 When the
Chronicle-Progress dug into Aston’s business history, it discovered
a series of investor lawsuils, failed business deals, and

. It published a series of articl Astonasa

an injury suffered by a third party who is not involved in the
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The Solution

potential avenues available to the legislature, should it ded
guv(-rnor’s pal’tial veto power. germane to the enrolled bill because both versions address educational
funding. Only a change in the duration of that funding is at issue.

LEMiEUx 0. EVERS
Opinion of JUSTICE KAROFSKY

WA ingluded Y A. PARTIAL VETO PRINCIPLES
revenue limit incr : 19 Last, the 2023 partial vetoes are valid under the fourth

for 2024-25, and a| . _ - principle. As we explain further below, in part ILC., these partial veloes,

911 Article V, Section 10(1) of the Wisconsin Cg which struck only words and numbers, satisfy the requirements of

forth the governor’s partial veto power. It provides in perti §10(1)c). There are no instances of the governor striking letiers to make
new words, or combining portions of sentences to create new sentences.

to inflation.

16 Nex

budget bill and m| 20 Having addressed all four deletion veto principles, we turn

pupil revenue lir o petitioners’ request to apply the C.L. write-in veto principle here.

subsequent inflati . ; Petitioners ask that we invalidate the 2023 partial vetoes because under

q (b) If the govemor approves and signs the bill the CLLB, the 402 duration created by these partial vetoes i ot ~loss than”

@ T — become law. Appropriation bills may be approved in wh and thus not “part” of the legislatively-approved two-year duration. Even
| part by the governor, and the part approved shall becof though 402 years are clearly more than two, C.LLB. does not apply here.

(1)(a) Every bill which shall have passed the legislat
before it becomes a law, be presented to the governol

e
portions of 2023
deleted entire wor
408 of Senate Bill
authorized a $32)
extending the pr
vetoed sections, W]

121 InC.LB we evaluated the unprecedented scenario in which
S the governor decreased an appropriation amount from $350,000 to
may not create @ new word by rejecting individual lette 250,000 by deleting “350,000" and writing in “250,000.” 194 Wis. 2d at
words of the enrolled bill, and may not create a new 488-89. We determined that this write-in partial veto was constitutional
by combining parts of 2 or more sentences of the under the very narrow facts presented in that case. Petitioners correctly
bill2 note that to reach that holding, we applied the definition of “part”

() In approving an appropriation bill in part, the

referenced—but not applied—in Henry: *'something less than a whole; a
number, quantity, mass, or the like, regarded as going to make up, with
others or another, a larger number, quantity, mass, etc’” Id. at 505
(quoting Henry, 218 Wis. at 313 (quoting WEBSTER'S NEW INTERNATIONAL
DICTIONARY 1781 (2d ed.))). We also drew on Wisconsin Semate's express

SECTION 40| 912 Over the past 90 years, our precedent has ef
Kl principles that we have applied to “deletion vetoes,” the tral
121.905(3)(c veto in which the governor strikes text:
respect to 21040
Paeil recognition that the governor has the authority to reduce appropriations.
5 (b). Deletion veto principles:* Id. at 506. Putting those two principles together, we conduded that
which AN because the write-in veto was ouly to an appropriation amount, and
a concurr SECTION 4( 1. The governor's deletion vetoes are constitu 250,000 is less than $350,000, $250,000 was part of $350,000 for purposes
ZIEGLER, to read: long 25 the remaining text of the bill cons§ of §10(1NE)
“complete, entire, and workable law.” State ex 422 We reject petitioners’ request that we apply that reasoning
121.91(2m) Tel. Co. v. Henry, 218 Wis. 302, 314-15, 260 here because both the facts of C.LLB. and the analytical principles
1 provided i (1935); see also State ex rel. Martin v. Zimmer underpinning its narrow holding are absent. Of import, there is no wite-
— ieeise Wis. 442, 450, 289 N.W. 662 (1940). in element to the 2023 partial vetoes; they are deletion vetoes. So, on its
M e face, C.LLB. does not apply. Aside from this threshold distinction, any
authority oy effort to incorporate “part” as applied in C.LLB. would force us to overrule
issue is L £119 *The provisions at issue are italicized for emphasis. our express holdings in C.LLB. and Risser. Critically, and fatal to
education| petitioners’ contentions, this court expressly limited C.LLBs holding to

ol agth SECTION 4 e e B e R R I modifications of appropriation amounts. Id. at 510 (the write-in veto

to 402 fisd read: power, Bartlett v. Evers, 2020 WI 68, 393 Wis. 2d 172, 945 N
that those
Because there was no majority opinion, it did not establish any pi

The Solution

ESTATE OF LORBIECKI 0. PABST BREWING CO. [Es‘pﬂ[ OF LORBIECKI 0. PABST BREWING CO. ]

JUSTICE DALLET, concurring 1USTICE ZiEGLER, dissenting

REBECCA FRANK DALLET, ], with whom BRIAN K. HAGEDORN, ], joins, ANNETTE KINGSLAND ZIEGLER, ], with whom REBECCA GRASSL
concurring BRADLEY, ], joins, dissenting.

AT Thiscas SanTmp quesh Ppeaks Teom The
denial of summary judgment unanswered. When reviewing the denial of
summary judgment on appeal, should an appellate court rely only on the
pre-trial factual record developed in discovery, only on the evidence
admitted at trial, or both?

T INTRODUCTIOR

48 Gerald Lorbiecki’s injuries, as unfortunate and horrible as
they are, resulted from the work that he, as an employee of an independent
contractor, performed at his employer's direction, using the expertise for

42 The majority opinion does not answer this question because which the building owner hired his employer. Before trial, Pabst moved for
the parties did not engage with it. See majority op., {15 n8. But the answer summary judgment based upon the wellestabliched, foundationsl
s important because without clear guidance about the proper record to presumption that owners who relinquish control over safe premises to an
review on appeal, litigants and courts may be unsure about the scope of independent contractor are not liable to an independent contractor’s
appellate review, and how to frame and resolve the issues on appeal. I write employee who is injured within the scope of that employee’s employment
separately to discuss this question further. Stefanovich v. Iowa Nat. Mut. Ins. Co,, 86 Wis. 2d 161, 169, 271 N.W.2d 867

(1978); Barth v. Downey Co., 71 Wis. 2 775, 780-81, 239 N.W.2d 92 (1976). At
43 Summary-judgment motions occur before trial, and thus tum summary judgment, the record was devoid of any evidence that would
on whether the record developed during discovery—the “pleadings, support the building owner’s liability. As the plaintiff, Lorbiecki* did not
P answers to and admissions on file, together carry his burden to demonstrate that the building owner could be held
with the afidavits” — contains “genuine issue(s] as to any material fact and liable, as he did not assert that Pabst controlled his work and he failed to
the moving party is entitled to a judgment as a matter of law.” See W, produce any evidence that the undisturbed asbestos at Pabst's brewery
STAT. § 802.08(2). For that reason, one might think that an appellate court created an unsafe condition on the premises.* Celotex Corp. v. Catrett, 477
reviewing the denial of summary judgment should rewind the clock to the USS. 317, 324 (1986) (opponent to summary judgment must affirmativel
‘moment the summary-judgment motion was decided and evaluate, based  specific factual hata fact requires
on the record that existed then, whether there were genuine issues of 34d), A% & nnaten s fab, Sommnicy Judgnient dsculd hutve B gasihal,
material fact and the moving party was entitled to judgment as a matter of See Bojda v. Black Dot Graphics, Inc., 12 F.3d 1100 (table), 1994 WL 2103 (7th
Iaw, Cir.Jan. 5, 1994) (requiring plaintiffs to produce at least some facts showing
that a genuine dispute of fact exists to overcome summary judgment).

944  That is not, however, what the federal courts do. Federal
courts distinguish between orders that deny summary judgment on factual
grounds and those that turn on “pure questions of law.” See Dupree o.
Younger, 598 U.S. 729, 735 (2023). Denials of summary judgment on factual
grounds are “unreviewable after final judgment.” Dupree, 598 U.S. at 734 : 3 : Pt :
(citing Ortiz v. Jordas, 562 U.S. 180, 184 (2011)). That is because the facts of review. The majority, while dlaiming that summary judgments are
the case are “developled] and clariffied] 2 the case progresses from reviewable, holds that denials of summary judgments are de facto
summary judgment to a jury verdict.” Id. Once a trial takes place, the .
summary-judgment record is superseded by the trial record; it becomes
“ancient history and is not subject to appeal.” Id. (internal alteration
omitted) (quoting Empress Casino Joliet Corp. v. Baimoral Racing Club, Inc.,
831 F.3d 815, 823-24 (7th Cir. 2016), Factual challenges to the sufficiency of
the evidence must therefore be raised through motions for judgment as a
‘matter of law or judgment notwithstanding the verdiet —motions that are

149  The majority agrees that summary judgments are appealable
However, the majority does not consider that failing to review summary
judgments using the record at summary judgment effectively denies

i For simplicity and consistency, I refer to the plaintiffs collectively as
“Lorbiecki." See majority op., J1n.2.

* While Lorbiecki's case could have proceeded under two exceptions to the
safe-place statute, Lorbiecki pursued only one at summary judgment. See infrr,
116277,
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« Always ask “does the court need this?” and “is there a better
way?”
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Mootness Facls

The circuit court found grounds to extend
Ryden’s commitment before and after the challenged
order. R. 100; 119; 147; 167; 202. It ordered a
firearms ban at the initial commitment on October

18, 2021, and affirmed that ban in subsequent orders.

Id. Ryden has not pi
restore his firearms
opportunity for the

Ryden did not
County for care und
Ryden did not prese
Second, Ryden did r
of appeals. Now, Ry
this Court. Notably,
debt to their county

commitment orders.

Therefore, the Appellate Court correctly rever

D. DEFENDANT-RESPONDENT PET1
CLAIM FOR FALSE ADVERTISI
MISREPRESENTATION TO HAVE BEE
REGARD TO PLAINTIFF’S DECISI(
PROPERTY

The Court of Appeals held that Kearns

The court of appeals concluded Ryden’s appeal

was moot as no causal relationship existed between a
legal consequence and the challenged order. R.D.T.,
No. 2024AP1390, §13; App. to Br. of Resp't-
Appellant-Pet’r 10-11. It weighed the circuit court’s
prior and subsequent orders, and determined those

orders nullified any remaining practical effect faced
by the challenged order. Id

Recommitment Hearing
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Circuit Court, The Hon. Teresa S. Basiliere

Brief of Petitioner
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960  We reach this conclusion for multiple reasons. First, "apply.” as

used in this context, is generally understood to mean "to bring into action,

o put

into operation or effect,” or "[t]o put into action[.]" See, e.g., Apply, MERRIAM-

WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/apply (last

visited Nov. 5, 2024); Apply, THE AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE, hiips

(last visited Nov. 5, 2024). Thus, the phrase "does not apply” is readily—and

most reasonably—understood to mean that something is nor brought "into action”

or not "put into operation or effect[.]" Consequently, "[t]his exclusion does not

apply" means that the Fungi Exclusion is not brought "into action” or tha

34

957 At first glance, the Fungi Exclusion generally appears
ktraightforward, as Cincinnati suggests: [t begins by stating that Cincinnati "will
ot pay for "physical loss' resulting directly or indirect] any of the following"
et or dry rot,

r bacteria meaning the presence, growth, proliferation; spread or any activity of

fungi', wet or dry rot, or bacteria." This language, read in isolation, excludes all

dry rot, or bacteria” caused any of the damage to the Ropickys' home, and if so,
what portion of the damage is attributable tq "qfjungi’, fvet or dry rot, or

2) Inanewly acquired principal residence for 30 days immediately after "you" begin to 4

move lie property there;

Includes copyrighted material of 1SO

EXECUTIVE CLASSIC T" (10/13) Properties, Inc., with Its permission Page 10 of 41

CINDZ236
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