
` 
 
 
 
 
 
 
 

                                  AMC 2026 
 

Session 5 
 

Intellectual Property 
Protection & Fair 

Advertising on Social Media 
 

Presented by: 
 

Katrina G. Hull  
Markery Law LLC, Milwaukee 

 
Erin Kaprelian  

Jones Burke PLLC, Mc Lean, VA  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



                    
 

 

 

 
About the Presenters... 
 
Katrina Hull is a Partner and Midwest Managing AƩorney at Markery Law, a trademark bouƟque with offices 
in Milwaukee and Washington, D.C. She manages global trademark porƞolios for industry-leading companies 
and advises clients across a broad range of industries, including manufacturing, biotechnology, educaƟon, 
and entertainment. Her pracƟce includes the protecƟon of non-tradiƟonal trademarks and counseling 
companies on branding and social media issues. AƩorney Hull is also an Adjunct Professor at MarqueƩe 
University Law School, where she teaches a workshop on Trademarks and Unfair CompeƟƟon. 
 
Erin Kaprelian is a patent aƩorney at Jones Burke, PLLC, a patent bouƟque headquartered in McLean, VA. She 
counsels clients regarding the development of global patent porƞolios, serving companies across a broad 
range of industries, including compuƟng, medical devices, mechanical and electromechanical technologies, 
and telecommunicaƟons. Her pracƟce includes patent applicaƟon preparaƟon and prosecuƟon for both 
uƟlity and design applicaƟons. AƩorney Kaprelian also serves on the Wisconsin Bar's Intellectual Property 
and Technology SecƟon Board, where she is the current chair. 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 























4

Battle of the 
Beige: 

Influencer v. 
Influencer

Gifford v. Sheil, Case No. 1:24-cv-00423, filed April 22, 2024 (W.D. Tex.) 
(Images from Complaint)

AI-Generated Image from CoPilot

7

8



5

Meme Culture: 
Meme Defined
• An amusing or interesting item (such 

as a captioned picture or video) or 
genre of items spread widely online 
especially through social media
• An idea, behavior, style, or usage 

that spreads from person to person 
within a culture

Source: https://www.merriam-
webster.com/dictionary/meme

Meme Culture Stats

• Percentage of U.S. adults that say they use social media platforms:
• 84% say they use YouTube
• 71% say they use Facebook
• 50% say they use Instagram
• 37% say they use TikTok
• 32% say they use WatsApp

• Source: “Americans’ Social Media Usage 2025.” Pew Research Center, Washington, D.C. 
(November 10, 2025) https://www.pewresearch.org/internet/2025/11/20/americans-
social-media-use-2025/
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© Pew Research Center 2025 (used with permission)

© Pew Research Center 2025 (used with permission)
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Meme Culture Stats

• Meta Q1 2026 Report
• 3.56 billion daily active users across Meta family of products, a 4% increase year-over-year.

• Source: Meta Investor Relations (April 29, 2026), https://investor.atmeta.com/investor-news/press-
release-details/2026/Meta-Reports-First-Quarter-2026-Results/default.aspx

• Top 5 Facebook Accounts
• Christian Ronaldo (171 million followers)
• Samsung (162 million followers)
• Facebook (155 million followers)
• 5-Minute Crafts (142 million followers)
• Mr. Bean (140 million followers)

• Source: Epidemic Sound (May 11, 2026), https://www.epidemicsound.com/blog/most-followed-
facebook-accounts/

AI-Generated Image from CoPilot
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Challenges for 
IP Owners

• User content that infringes a trademark or copyright.
• Imposter pages that purport to be the company.
• Consumer criticism and rapid spread of harmful information.
• Balancing encouragement of consumer engagement with IP 

enforcement and control.
• Compliance with FTC guidelines on endorsements and 

testimonials.

Stop the Imposters:
IP Enforcement on Social Media

 What can IP owners do about social 
media accounts, pages, and posts 
that infringe intellectual property?

− U.S. trademark and copyright 
laws

− Social media IP policies
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Trademark Act § 32, 
15 U.S.C. § 1114

(1) Any person who shall, without the 
consent of the registrant (a) use in 
commerce any reproduction, 
counterfeit, copy, or colorable imitation 
of a registered mark in connection with 
the sale, offering for sale, distribution, or 
advertising of any goods or services on or 
in connection with which such use is 
likely to cause confusion, or to cause 
mistake, or to deceive . . . shall be liable 
in a civil action by the registrant for the 
remedies hereinafter provided.

Trademark Act § 43(a), 
15 U.S.C. § 1125(a)

(1) Any person who, on or in connection 
with any goods or services, or any 
container for goods, uses in commerce any 
word, term, name, symbol, or device, or 
any combination thereof, or any false 
designation of origin, false or misleading 
description of fact, or false or misleading 
representation of fact, which (A) is likely to 
cause confusion, or to cause mistake, or to 
deceive . . .  shall be liable in a civil action 
by any person who believes that he or she 
is or is likely to be damaged by such act.
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Trademark Act § 43(a), 
15 U.S.C. § 1125(a)

(1) Any person who . . uses in commerce any . . . 
false or misleading description of fact, or false or 
misleading representation of fact, which (B) in 
commercial advertising or promotion, misrepresents 
the nature, characteristics, qualities, or geographic 
origin of his or her or another person’s goods, 
services, or commercial activities. . .  shall be liable 
in a civil action by any person who believes that he 
or she is or is likely to be damaged by such act.

Copyright Act, 
17 U.S.C. § 501(a)

Anyone who violates any of the exclusive 
rights of the copyright owner (rights include 
the right to reproduce, prepare derivatives, 
distribute copies) as provided by sections 
106 through 122 or of the author as 
provided in section 106A(a) . . . is an 
infringer of the copyright or right of the 
author, as the case may be.
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Facebook
Trademark 
Infringement 
Report

IP Enforcement:
Imposter Accounts
• Trademark Act may provide little 

recourse where there is no “use in 
commerce” for goods or services. 

• For instance, when someone creates a 
page that purports to be your company 
but is not advertising or selling any 
goods or services. 

• Most platforms prohibit these  
“imposter” accounts.

AI-Generated Image from CoPilot

21

22



12

AI-Generated Image from CoPilot

Imposter 
Report: 
Instagram 
Example
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IP Enforcement: Copyright Law

• Digital Millennium Copyright Act 
(DMCA) – Provides safe harbor for 
online service providers that take 
certain steps to address copyright 
infringement, such as establishing a 
notice and takedown procedure, and 
registering a copyright agent to 
receive complaints.

• All major social media platforms have 
DMCA procedures.

IP Enforcement: Copyright Law

Statutory requirements for DMCA takedown notice:

• Identify the copyrighted work.

• Identify and provide location of the infringing material.

• Statement that the complaining party has a good faith belief that use of the material in the 
manner complained of is not authorized by the copyright owner, its agent, or the law.

• Statement that the information in the notification is accurate, and under penalty of perjury, 
that the complaining party is authorized to act on behalf of the copyright owner.

• Contact information.

• Physical or electronic signature.
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IP Enforcement: Copyright Law

• There are legal and financial consequences 
for fraudulent or bad faith DMCA 
complaints!
• Verify copyright ownership.
• Consider fair use exception.

• Automattic Inc. v. Steiner, 2014 U.S. Dist. 
LEXIS 182295 (N.D. Cal. Oct. 6, 2014)
• $25,000 in damages awarded for false 

DMCA takedown notice.

What Is Not an IP Violation?
• Many social media trademark uses constitute fair use and free speech.

− Parody
− Commentary/gripe sites
− Fan sites
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Fair Use and Logos 

• Fair use requirements: “First, the product or service in 
question must be one not readily identifiable without use 
of the trademark; second, only so much of the mark or 
marks may be used as is reasonably necessary to identify 
the product or service; and third, the user must do nothing 
that would, in conjunction with the mark, suggest 
sponsorship or endorsement by the trademark holder.” 
New Kids on the Block v. News Am. Publishing, Inc., 971 
F.2d 302 (9th Cir. 1992).

• “[A] soft drink competitor would be entitled to compare its 
product to Coca-Cola or Coke, but would not be entitled 
to use Coca-Cola’s distinctive lettering.” Id. at fn 7.

AI-Generated Image from CoPilot
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Social Cost of IP Protection

• Chick-fil-A: “Eat More Kale is likely to 
cause confusion of the public and 
dilutes the distinctiveness of Chick-fil-
A’s intellectual property.”

• Backlash: Online petition with more than 
42,000 signatures that asked Chick-fil-A 
to “stop bullying small business owners.” 

AI-Generated Image from CoPilot

AI-Generated Image from CoPilot
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Compliance: Advertising 
Law and Social Media

• Laws governing advertising and promotions 
apply in social media

• Consider social media platform’s policies

• User-Generated Content (UGC)

• Social Influencers

• AI-Generated Content (AIGC) AI-Generated Image from CoPilot

UGC: Endorsements

 Federal Trade Commission’s Endorsement 
Guidelines:
 Comments made through social media 

where companies encourage consumers 
to speak on their behalf are considered a 
testimonial or endorsement, if the 
statement is of a type that would be 
understood to be sponsored.

• Speaker can state whether they are 
speaking independently, or on the 
advertiser’s behalf.

AI-Generated Image from CoPilot
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UGC: Endorsements

• Even if an advertiser does not have control over a 
specific statement made in user-generated content, 
in some instances it may still be treated as an 
endorsement.

− Advertiser initiates a process that leads to a 
statement, e.g., asks an influencer to try a 
product, and then the influencer makes an 
arguably false statement about the product.

• Don’t take endorser’s statement out of context.

• Endorsements must “reflect the honest opinions, 
findings, beliefs, or experience of the endorser” and 
“may not convey any … [claim] that would be 
deceptive if made directly by the advertiser.”

− Endorser must be a bona fide user of product at 
the time endorsement is given.

AI-Generated Image from CoPilot

In the Matter of Lord & Taylor, LLC
FTC Matter No. 153-3181 (2016)

(Images from FTC Complaint)
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In the Matter of Lord & Taylor, LLC
FTC Matter No. 153-3181 (2016)

• Lord & Taylor gave 50 influencers a free dress 
and paid between $1,000 to $4,000 to post a 
photo of the influencer wearing the dress on 
Instagram and other social media websites. 

• No disclosure that dress was free or influencer 
was paid.

• Posts reached 11.4 million Instagram users in 
two days, and the dress sold out.

• FTC ordered Lord & Taylor to implement 
policies to ensure it didn’t happen again. Image from FTC Complaint

UGC: Disclosure, Disclosure, Disclosure

• Advertisers must disclose any connection (includes 
family and employees) between an endorser and 
seller that “might materially affect the weight or 
credibility of the endorsement.”

• Does the target audience reasonably expect a 
connection? If not, must disclose the connection.

• Example: Video game company gives a free copy of 
a game to a college student with a popular vlog. 
Vlogger must disclose the game was free, and the 
video game company must advise of the disclosure 
requirement and monitor compliance. 
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AI-Generated Image from CoPilot

AIGC: Advertising Law

• New FTC rules (16 CFR Part 465) effective 
October 2024
• Ban on fake reviews generated by AI and by 

humans.
• Principles of authenticity and transparency 

apply equally to content generated by AI 
and humans.

• Civil penalties of up to $51,744 per 
violation.
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What else is in 16 
CFR Part 465?
• No buying positive reviews.
• Disclose insider reviews and 

testimonials.
• Disclose if the company controls 

a review website.
• No review suppression. 
• Don’t misuse fake indicators of 

social media influence.
• Civil penalties! 

AIGC: Advertising Law

• Audit AI-Generated Content
• Are AI-generated review summaries 

accurate?
• If AI influences how reviews or 

summaries are presented, then 
disclose the use of AI.

• Best practices likely require disclosure of 
the use of AI.  
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In the Matter of Rytr LLC,
FTC Matter No. 232-3052 (2024)

• 2024 FTC:
• Rytr violated the FTC Act because provided a 

means to generate fake reviews. 
• Subscribers produced reviews with false 

information.
• Pollute the marketplace with fake reviews that 

harm consumers and honest competitors. 

• 2025 FTC:
• Final order set aside because “unduly burdens” AI 

innovation.
• Changed focus to holding bad actors accountable 

for false statements and not holding the creators 
of the AI tools accountable. 

Image from FTC Complaint

In the Matter of DoNotPay, Inc.
FTC Matter No. 232-3042 (2024)

(Images from FTC Complaint)
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In the Matter of DoNotPay, Inc.
FTC Matter No. 232-3042 (2024)

• Settled in January 2025:
• Pay a $193,000 fine.
• Provide notice to subscribers about the 

limitations of the law-related aspects of its 
services.

• Prohibit claims about the ability to 
substitute for any professional service 
without evidence to back it up. 

AI-Generated Image from CoPilot

UGC and AIGC: 
Best Practices and Takeaways

• Review and update policies on UGC and AIGC.
• Advertiser is responsible for all content.

• Monitor all UGC and AICG content.
• Must have substantiation for any claims. 

• Educate influencers and employees.
• Disclose material connections. 
• Be transparent about the use of AI. 
• New FTC rule includes fines! 

AI-Generated Image from CoPilot
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Questions? 

Katrina Hull
202-888-2047
katrinahull@markerylaw.com

AI-Generated Image from CoPilot

Erin Kaprelian
202-730-0356
erin.kaprelian@jonesburke.com
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