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About the Presenter...

Timothy C. Samuelson is the Director of the Office of Lawyer Regulation. The Wisconsin Supreme Court
appointed Samuelson to serve as OLR Director in August 2021. He was formerly the Civil Chief Assistant
United States Attorney in the Western District of Wisconsin, an Assistant Attorney General with the
Wisconsin Department of Justice, and a Dane County Circuit Court Judge. Samuelson worked in private
practice in Chicago for 14 years before moving to Wisconsin in 2012. He graduated from Valparaiso
University (B.A., 1995) and Indiana University School of Law (J.D., 1998).
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The lawyer regulation system is
established to carry out the Supreme
Court's constitutional responsibility to
supervise the practice of law and
protect the public from misconduct by
persons practicing law in Wisconsin.

SCR ch. 21 (preamble)

Siate of Wisconsin

Department of Safety and Professional Services

Office of Lawyer Regulation




Why are lawyers special?

“The Supreme Court shall have superintending and administrative

authority over all courts.”

Wisconsin Constitution, Art. VI, sec. 3(1)

“The legal profession is unique ... because of the close relationship
between the profession and the processes of government and law

enforcement.”

Wisconsin Supreme
Court Rules

Ch. 20: Rules of professional conduct
Ch. 21: Lawyer regulatory system

Ch. 22: Procedures for the lawyer

regulatory system

SCR ch. 20, cmt. 10

WISCONSIN SUPREME COURT
RULES—2024
and
INTERNAL OPERATING PROCEDURES
‘WISCONSIN SUPREME COURT
WISCONSIN COURT OF APPEALS

Effective January 1, 2024

T
REUTERS®




Lawyer Regulation System Structure

Supreme
Court

Preliminary Board of Office of Special Special
Review Administrative Lawyer Investigative Preliminary REEEE
Committee Oversight Regulation Panel Review Panel

District Trust Account
Deputy - Intake i ;
Committees Program

Formal
Investigation

Disbarred South Carolina lawyer
Alex Murdaugh makes first
appearance in court since his
murder trial




anagerment
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PRACTICE ¢

) Supreme Court of Wisconsin
J ~OFFICE OF LAWYER REGULATION

OLR Ethics School 2024

OLR ANNUAL TRUST ACCOUNT UPDATE 2024

REGISTRATION FORM

Ethics Hotline

To informally and confidentially discuss an
ethics question, contact the State Bar's ethics
hotline at (608) 229-2017 or (800) 254-9154,
Monday through Friday, 9 a.m. to 5 p.m.

The Wisconsin Law Firm Self-Assessment
2023

Product ID: CA3545M
Presented By: State Bar of Wisconsin PINNACLE

Bethe firstto review




Initial evaluation

Referrals

Peer assistance

WisLAP

Wisconsin Lawyers Assistance Program 7 C O n S u | t ati O n
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Intake: Grievances

« Unproven allegation that a lawyer
violated the Rules of Professional
Conduct

- Anybody can file a grievance

“I'VE GOT A LOT OF PROBLEMS WITH YOU PEOPLE!
AND NOW YOU'RE GONNA HEAR ABOUT ITIH

2 |
L

10



OLR New Matters Opened
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19,927 Active, Dues-Paying Lawyers

Disposition at Intake (FY 2023-24)

Other
Referred = 10%
4%
Withdrawn

8%

Closed (de minimis)

7%

No grievances

At least one grievance

m More than one

Closed (unsubstantiated)
Closed (de minimis)

u Withdrawn

u Referred

o Other

12



Disposition:
Sanctions at Intake

De minimis closure (closure with advice)

Diversion

Consensual private reprimand

Consensual public reprimand

What's Not "

Annual Trends 2022 \

Diversion (SCR 22.10)

+ Educational programming

- Conditions on practice

+ WisLAP consultation

+ Monitoring

« Evaluation

- Random testing




Intake

Diversion (SCR 22.10)

Level of private reprimand or less
No public discipline in the last 5 years
Not previously diverted for similar conduct

No sexual relations prohibited under SCR
20:1.8

No misappropriation, dishonesty, fraud,
deceit, family violence, or serious crime

No injury to monetary rights, legal rights, or
valuable property rights unless restitution is a
condition

Misconduct is not part of a pattern of similar
misconduct

[nvestigation . [ Litigation




How do you get to Investigation!

Fail to cooperate at Intake
Reject or breach a diversion agreement
Reject an offered consensual reprimand

Have alleged misconduct that’s serious enough to
potentially result in suspension or revocation

Investigation

Plaintifis

Wm,y cl/,%% Power to subpoena documents

Power to take statements under oath

= Cl_ri\'S‘;:\!;l‘;;{";ﬁ‘().\"l‘ﬁ__ | Duty to Cooperate

Serviee - ot SR

g R Further, more in-depth investigation
of grievance matters

Deputy Constable

15



Disposition:

Investigation (SCR 22.05)

- Closure

. De minimis closure (i.e., closure with advice)
. Diversion

- Consensual private reprimand

« Consensual public reprimand

- Presentation to the Preliminary Review Committee (PRC) to
obtain cause to proceed (SCR 22.06)

16



Litigation

Rules of civil procedure generally apply

Burden of proof: clear, satisfactory, and
convincing evidence (SCR 22.16)

Administrative hearing before a referee
who makes recommendation to the
Supreme Court

Supreme Court makes a final
determination in all attorney disciplinary
matters at litigation

ATTORNEY MEDIC

SCR 2234 Medical incapac
(1) An attomey's license to
indefinitely or conditions may be im
law upon a finding that the attorney |
(2) The director shall inves
sufficient information 1o support a
incapacity

SCR 22.34 M

(3) The responc
providing medical rele:
relevant to the allegatic

(4) The investig

(5) The director
copy of it 1o the respon
awritten response fo th
of the report.

(6) Upon compl
one or more of the follc

(a) Dismiss the
the attorney has a medi

(b) Present the r
determination that then

(7) The director
investigative report, in
all exhibits, and the res

(8) If the prelim
has established cause t
the supreme court for
practice law or the imp(
of law. A determinatio
vote of 4 or more memt
that there is clear, satist
medical incapacity

(9) The procedu
proceeding are applical
otherwise expressly pri
burden of demonstratin
that the respondent has

(10) The petitior
director and the respo
conditions on the respo
consider the petition ¢
referee. 1 the supreme

of residence. The chief jus
justice's delegee shall issue
matier shall proceed as
ipulaton rejected by the 5
is without prejudice 10 the res
prosecution of the pefition.

(11)(a) An attomey w
peition for possible medics
suspension of the attoney's |
state that it is filed because
against the allegations of mec
shal be filed with whichever

1. Prior to the filing ¢
suspension shall be filed in th
summary of the medical it
Within 20 days after the filiny
the supreme court a respon
reques

2. After the director
suspension shall be filed inth
and the referce to whom the
the filing of the request, the
o in opposition to the requ
recommendation with the suf
of the directors response.

(b) he supreme cour
indefinitely the attomey's lic
and remand the matter 1o ¢
proceedings.

(12) Al papers, fil

roceedings, including thos
confidential and shall remait
(12m) and except that ackno
and notification to another
pending may be made when
that any publication the sup
B

(12m) Following the issuance b
revoking, suspending indefinitely, ¢
attorey’s license 1o practice law, the |
the petition that are filed with the suprc
exceptas expressly provided in this cb

(13) The referee may order the ¢
qualified medical or psychological exy
represent the respondent

(15m) Following appointment ¢
all papers and pleadings with the sup
those documents on the referee.

SCR 22341 Review: appeal.

(1) The director, of the respon
referee’s report with the supreme cour
is iled.

(2)1F no appeal is timely filed,
the report of the referce and order thi
ligense o practics law, the inmpasition

practice of law. or other appropriate ¢
parties t0 file briefs in the matter.

(3) Anappeal from the report o
rules governing civil appeals 1o the sy
shall place the appeal on its first assige
filed

SCR 2235 Medical incapacit
A court finding an atiomey me
alcoholic under Wis. Stat. chapte
spendthrift under Wis. Stat. chaper §
file a copy of the findings and order
dircctor. The supreme courtshall orde
the attomey's license to practice law sh
of medical incapacity. If cause satisf:
the court shall suspend the atiomey’
indefinite period. The procedure sa
incapacity proceedings does not apply

order consistent with the supuron. 11 e supreme coun rejecs we
stipulation, an available referee shall be selected from the panel
provided in SCR 21.08, based on the location of the respondent's place

SCR2236 Relmtutement; emaralof cond tors

(1) An attomey whose license to practice law is suspended or
Whose pracico of o i subiectto condions for medical meapacity
may petition the supreme court at any time for reinstatement of the
license or the removal of conditions.

(2) The supreme court shall refer the petition to the director for
investigation to determine whether the attomey's medical incapasity
has been remove:

(3)_ The filing of a petition for reinstatement constitutes a waiver
of any privilege existing between the petitioner and any psychiatrst,
psychologist, physician or other health care provider that has provided
care to the attomey. The petitioner shall disclose the name of every
psychiatrst, psychologist., physician and other health care provider that
has provided care toUo\\mL»\\»p‘*x\\\on or the imposition of conditions.
and shall fumish the director written consent to the release of
information and records requested by the medical experts appointed by
the director or a referee

() The_director may direct a medical or psychological
examination of the petitioner by such qualified experts as the dircctor

nates and may direct that the expense of the examination be paid
by the petitioner

(5) Following the investigation, the petition shall be submitied
1o a referee. An available referce shall be selected from the panel
provided in SCR 21.08, based on the location of the respondent's pla
of sesidence, and the chief justice or, in his or her absence, the chief
justiee's delegee shall issue an order appointing the referee to review
the peition.

(6) The petitioner has the burden of showing by clear,
satisfactory and convincing evidence that the medical incapacity has
been removed and that the petitioner i fit to resume the practice of law,
with or without conditions.

(7) The e shall o  besring antheptiton, i oy,
and file a report and recommendatior

(8) If an atiorney whose
suspended for medical incapacity pursuant to SCR 22.35 is thereafter
judicially declared to be no longer in the condition previously
determined under Wis. Stat. chapter SI or chapter 880 (1997-98), the

17



Medical Incapacity: Definition

‘Medical incapacity’ means a physical,
mental, emotional, social or behavioral
condition that is recognized by experts
in medicine or psychology as a principal
factor which substantially prevents a
person from performing the duties of
an attorney to acceptable professional
standards.

SCR 22.001(8)

Medical Incapacity: Definition

Be competent, prompt, and diligent.
Maintain communication with client.

Reason logically, recall complex factual information,
and accurately analyze legal problems.

Use a high degree of organization and clarity in
communicating.

: Use good judgment on behalf of clients and in
the duties conducting professional business.

of an attorney Act diligently and reliably in fulfilling obligations.

Comply with deadlines and time constraints.

SCR 22.001(8) Any other attribute which may impact professional
ability as a Wisconsin lawyer




Medical Incapacity: Definition

physical, Expansive definition that likely
mental, emotional, social or behavioral includes:

condition that is recognized by experts

in medicine or psvchology

= Mental health
= Substance abuse/addiction

= Medical conditions

SCR 22.001(8)
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Wisconsin Supreme
Court Rules

Ch. 20: Rules of professional conduct
Ch. 21: Lawyer regulatory system

Ch. 22: Procedures for the lawyer
regulatory system

WISCONSIN SUPREME COURT
RULES—2024
and
INTERNAL OPERATING PROCEDURES
‘WISCONSIN SUPREME COURT
WISCONSIN COURT OF APPEALS

Court of Appe:

Effective January 1, 2024

THOMSON
REUTERS®

Top Reasons for Malpractice Suits*

Failure to meet deadlines
Inadequate communication.
Errors in legal strategy.
Conflicts of interest.

Breach of fiduciary duty.

* Per WILMIC

20



Top Reasons for Malpractice Suits*

- Failure to meet deadlines

- Inadequate communication.
- Errors in legal strategy.

- Conflicts of interest.

+ Breach of fiduciary duty.

* Per WILMIC

Top Reasons for Malpractice Suits*

« Failure to meet deadlines

* Per WILMIC




SCR 20:1.3 Diligence

A lawyer shall act with reasonable diligence and promptness in

representing a client.




SCR 20:1.3 Diligence

Comment 3: “Perhaps no professional shortcoming is more widely
resented than . A client's interests often can be adversely
affected by the passage of time or the change of conditions; in extreme
instances, as when a lawyer overlooks a statute of limitations, the client's
legal position may be destroyed. Even when the client's interests are not
affected in substance, however, unreasonable delay can cause a client
needless anxiety and undermine confidence in the lawyer's

trustworthiness.”

Top Reasons for Malpractice Suits*

- Inadequate communication.

* Per WILMIC




SCR 20:1.4 Communication

(a) A lawyer shall:

(1) Promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in SCR 20:1.0(f), is required by these rules;

(2) reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

)] about the status of the matter;
(4) promptly comply with reasonable requests by the client for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or
other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation




Because...

Understand client’s objectives (which may change)
Recommend course of action
Explain probable results

Allocate decision-making authority

Restatement (Third) of the Law Governing Lawyers, § 20

What your malpractice insurer wants you to
know about communication

» Communicate in your billing

« Memorialize advice and use IAY

letters.

- “Maybe you should tell us.”

25



Communicate with your client about...

Communicating

Top Reasons for Malpractice Suits*

+ Errors in legal strategy.

* Per WILMIC




SCR 20:1.1 Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and

preparation reasonably necessary for the representation.

Top Reasons for Malpractice Suits*

. Conflicts of interest.

* Per WILMIC




SCR 20:1.7 Conflicts of Interest

As a general rule, a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest.

A concurrent conflict of interest exists if the representation of one
client will be to another client or there is a significant

of one or more clients.

However, a lawyer may represent a client, subject to certain limitations,
if each affected client gives informed consent, confirmed in a writing
signed by the client.

Top Reasons for Malpractice Suits*

- Breach of fiduciary duty.

* Per WILMIC




SCR 20:1.8 Conflict of Interest:

Prohibited Transactions

A lawyer generally should not enter into a business transaction with a

client or knowingly acquire an ownership, possessory, security or other

pecuniary interest adverse to a client unless certain circumstances exist.

29



SCR 20:1.15 Safekeeping property;

trust accounts and fiduciary accounts

Trust Account Program

All documents are in Adobe PDF @ format unless otherwise stated.

The OLR Trust Account Program has two primary goals: 1) to oversee
compliance with the Wisconsin Supreme Court's overdraft reporting
requirements; and 2) to educate lawyers with respect to safeguarding funds
and maintaining proper records. For further information, please see OLR's
Annual Report.

Financial institutions: For further information on lawyer trust accounts and
fiduciary accounts, including overdraft reporting, IOLTA requirements,
electronic transactions and prohibited transactions, see information for
financial institutions.

wicourts.gov/services/attorney/trust.htm

Trust Account Issues

Private Reprimand, OLR Reprimand No. OLR-08
Rule: SCR 20:1.15(b)(1) Safekeeping property; trust accounts and fiduciary accounts

to disburse more than $270,000 to his clients from their trust account pursuant to a settlement agreement. A third-party
nt the lawyer an email m e from an email address that was similar but not identical to the clients’ email address. The
s to an out-of-state bank where the clients did not have accounts.

law firm’s malpractice ins ce carri

By initiating a wire transfer of client funds pursuant to fraudulent wiring instructi
funds, including the failure to verify the wiring instructions with the client or client’s ban
that should have raised sus »ns about the fraud, the lav :1L.15(b)(1).

and issued a private consensual reprimand pursuant to SCR 22.09(3).

The parties considered aggravating and mitigating factors pursuant to t BA Standards for Impos
joint request that the Referee impose a private reprimand. In mitigation, the lawyer promptly reimbursed
plus interest.

-iplinary history: The lawyer had been practicing for more than 15 years and had no prior disciplir




NOVEMBER 06, 2024
Dilemma: Will I Be Disciplined If I Fall for a Wire Transfer Scam?

There are a lot of scams out there to induce the lawyer to deposit a payment and quickly
send funds out by wire transfer from a trust account. Will a lawyer who falls for one face
disciplinary action?

TIMOTHY J. PIERCE

SCR 40.15 Attorney’s Oath

“ ... I will abstain from all

offensive personality ...”

31



Offensive Personality

“The requirement to abstain from all

offensive personality ... applies not only

SupREME COURT OF WISCONSIN

to the direct practice of law, but also to

the business of law, and to the lawyer’s
conduct beyond the practice or

business of law.”

OLR v. DeLadurantey, 2023 WI 17

How do you know what’s offensive?

Threatening to kill someone?
Swearing at opposing counsel’s client?
Physical altercation!?

istributing picture captioned “accused serial
Distributing pict t 1

. ”?
rapist”?

Making offensive sexual comments to a court
reporter!

Pervasive verbal abuse of administrative staff?

32



Offensive Personality to Staff

“The referee found that ... Attorney Johnson
repeatedly used the words ‘bitches,’ ‘stupid bitches,’
‘whores,’ ‘idiots,” ‘retard,” and ‘retarded’ when
addressing staff. The referee further found that
Attorney Johnson yelled at staff, sometimes for an
extended period of time, and occasionally hit the
counter or wall when upset. The referee further
found that Attorney Johnson yelled at three of his
staff members, ‘I hope you and all your fucking
children die,’ causing one staff member to quit
immediately because she had a young child
suffering from cancer.”

OLR w. Johnson, 2023 WI1 73,97

SUPREME COURT OF WISCONSIN

SCR 40.15 Attorney’s Oath

939 &as for Attorney Johnson's argument that the
recommended six-month suspension 1is excessive, we disagree.
Attorney Johnson's first category of misconduct—his pervasive
verbal abuse of his staff members, compelling many of them to

quit—alone Jjustifies a not-inconsequential suspension. In

OLR w. Johnson, 2023 WI 73

33
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REPORT SUSPICIOUS ACTIVITY

WisLAP

Wisconsin Lawyers Assistance Program

HOW SHOULD I SAY
SOMETHING?

1. Email OLR.Intake@WiCourts.gov
2. Call (608) 267-7274

SrenBaxs

ar.org/WisLAP

35



Community Resources
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For any questions or concerns

Timothy C. Samuelson
Contact B

Timothy.Samuelson@WiCourts.gov

WISCONSIN OFFICE OF LAWYER REGL

JLATION
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