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25 USC 1302: Constitutional rights
Text contains those laws in effect on May 11, 2025

From Title 25-INDIANS
CHAPTER 15-CONSTITUTIONAL RIGHTS OF INDIANS
SUBCHAPTER I-GENERALLY
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§1302. Constitutional rights
(a) In general

No Indian tribe in exercising powers of self-government shall-
(1) make or enforce any law prohibiting the free exercise of religion, or abridging the freedom of speech, or of the press, or the right of

the people peaceably to assemble and to petition for a redress of grievances;
(2) violate the right of the people to be secure in their persons, houses, papers, and effects against unreasonable search and

seizures, nor issue warrants, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be
searched and the person or thing to be seized;

(3) subject any person for the same offense to be twice put in jeopardy;
(4) compel any person in any criminal case to be a witness against himself;
(5) take any private property for a public use without just compensation;
(6) deny to any person in a criminal proceeding the right to a speedy and public trial, to be informed of the nature and cause of the

accusation, to be confronted with the witnesses against him, to have compulsory process for obtaining witnesses in his favor, and at his
own expense to have the assistance of counsel for his defense (except as provided in subsection (b));

(7)(A) require excessive bail, impose excessive fines, or inflict cruel and unusual punishments;
(B) except as provided in subparagraph (C), impose for conviction of any 1 offense any penalty or punishment greater than

imprisonment for a term of 1 year or a fine of $5,000, or both;
(C) subject to subsection (b), impose for conviction of any 1 offense any penalty or punishment greater than imprisonment for a term

of 3 years or a fine of $15,000, or both; or
(D) impose on a person in a criminal proceeding a total penalty or punishment greater than imprisonment for a term of 9 years;
(8) deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without due

process of law;
(9) pass any bill of attainder or ex post facto law; or
(10) deny to any person accused of an offense punishable by imprisonment the right, upon request, to a trial by jury of not less than

six persons.

(b) Offenses subject to greater than 1-year imprisonment or a fine greater than $5,000
A tribal court may subject a defendant to a term of imprisonment greater than 1 year but not to exceed 3 years for any 1 offense, or a

fine greater than $5,000 but not to exceed $15,000, or both, if the defendant is a person accused of a criminal offense who-
(1) has been previously convicted of the same or a comparable offense by any jurisdiction in the United States; or
(2) is being prosecuted for an offense comparable to an offense that would be punishable by more than 1 year of imprisonment if

prosecuted by the United States or any of the States.

(c) Rights of defendants
In a criminal proceeding in which an Indian tribe, in exercising powers of self-government, imposes a total term of imprisonment of more

than 1 year on a defendant, the Indian tribe shall-
(1) provide to the defendant the right to effective assistance of counsel at least equal to that guaranteed by the United States

Constitution; and
(2) at the expense of the tribal government, provide an indigent defendant the assistance of a defense attorney licensed to practice

law by any jurisdiction in the United States that applies appropriate professional licensing standards and effectively ensures the
competence and professional responsibility of its licensed attorneys;

(3) require that the judge presiding over the criminal proceeding-
(A) has sufficient legal training to preside over criminal proceedings; and
(B) is licensed to practice law by any jurisdiction in the United States;

(4) prior to charging the defendant, make publicly available the criminal laws (including regulations and interpretative documents),
rules of evidence, and rules of criminal procedure (including rules governing the recusal of judges in appropriate circumstances) of the
tribal government; and

(5) maintain a record of the criminal proceeding, including an audio or other recording of the trial proceeding.

(d) Sentences
In the case of a defendant sentenced in accordance with subsections (b) and (c), a tribal court may require the defendant-

(1) to serve the sentence-
(A) in a tribal correctional center that has been approved by the Bureau of Indian Affairs for long-term incarceration, in accordance

with guidelines to be developed by the Bureau of Indian Affairs (in consultation with Indian tribes) not later than 180 days after July 29,
2010;
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(B) in the nearest appropriate Federal facility, at the expense of the United States pursuant to the Bureau of Prisons tribal prisoner
pilot program described in section 304(c) 1 of the Tribal Law and Order Act of 2010;

(C) in a State or local government-approved detention or correctional center pursuant to an agreement between the Indian tribe and
the State or local government; or

(D) in an alternative rehabilitation center of an Indian tribe; or

(2) to serve another alternative form of punishment, as determined by the tribal court judge pursuant to tribal law.

(e) Definition of offense
In this section, the term "offense" means a violation of a criminal law.

(f) Effect of section
Nothing in this section affects the obligation of the United States, or any State government that has been delegated authority by the

United States, to investigate and prosecute any criminal violation in Indian country.
( Pub. L. 90–284, title II, §202, Apr. 11, 1968, 82 Stat. 77 ; Pub. L. 99–570, title IV, §4217, Oct. 27, 1986, 100 Stat. 3207–146 ; Pub. L. 111–
211, title II, §234(a), July 29, 2010, 124 Stat. 2279 .)

EDITORIAL NOTES

REFERENCES IN TEXT

Section 304(c) of the Tribal Law and Order Act of 2010, referred to in subsec. (d)(1)(B), probably means section 234(c)
of title II of Pub. L. 111–211, which is classified to section 1302a of this title. See par. (13) of H. Con. Res. 304 (111th Congress),
which is not classified to the Code.

AMENDMENTS

2010-Pub. L. 111–211, §234(a)(1), designated existing provisions as subsec. (a) and inserted subsec. heading.
Subsec. (a)(6). Pub. L. 111–211, §234(a)(2)(A), inserted "(except as provided in subsection (b))" after "assistance of

counsel for his defense". Amendment was executed to reflect the probable intent of Congress, notwithstanding errors in the
directory language in quoting the text to be inserted.

Subsec. (a)(7). Pub. L. 111–211, §234(a)(2)(B), added par. (7) and struck out former par. (7) which read as follows:
"require excessive bail, impose excessive fines, inflict cruel and unusual punishments, and in no event impose for
conviction of any one offense any penalty or punishment greater than imprisonment for a term of one year and a fine of
$5,000, or both;".

Subsecs. (b) to (f). Pub. L. 111–211, §234(a)(3), added subsecs. (b) to (f).
1986-Par. (7). Pub. L. 99–570, which directed that "for a term of one year and a fine of $5,000, or both" be substituted for

"for a term of six months and a fine of $500, or both", was executed by making the substitution for "for a term of six months
or a fine of $500, or both" as the probable intent of Congress.

STATUTORY NOTES AND RELATED SUBSIDIARIES

BUREAU OF PRISONS TRIBAL PRISONER PILOT PROGRAM

Pub. L. 111–211, title II, §234(c), July 29, 2010, 124 Stat. 2281 , which related to establishment of tribal prisoner pilot
program, was transferred to section 1302a of this title.

PURPOSE OF 1986 AMENDMENT

Pub. L. 99–570, title IV, §4217, Oct. 27, 1986, 100 Stat. 3207–146 , provided in part that amendment of par. (7) of this
section was to "enhance the ability of tribal governments to prevent and penalize the traffic of illegal narcotics on Indian
reservations".

1 See References in Text note below.
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25 USC 1304: Tribal jurisdiction over covered crimes
Text contains those laws in effect on May 11, 2025
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§1304. Tribal jurisdiction over covered crimes
(a) Definitions

In this section:

(1) Assault of Tribal justice personnel
The term "assault of Tribal justice personnel" means any violation of the criminal law of the Indian tribe that has jurisdiction over the

Indian country where the violation occurs that involves the use, attempted use, or threatened use of physical force against an individual
authorized to act for, or on behalf of, that Indian tribe or serving that Indian tribe during, or because of, the performance or duties of that
individual in-

(A) preventing, detecting, investigating, making arrests relating to, making apprehensions for, or prosecuting a covered crime;
(B) adjudicating, participating in the adjudication of, or supporting the adjudication of a covered crime;
(C) detaining, providing supervision for, or providing services for persons charged with a covered crime; or
(D) incarcerating, supervising, providing treatment for, providing rehabilitation services for, or providing reentry services for persons

convicted of a covered crime.

(2) Child
The term "child" means a person who has not attained the lesser of-

(A) the age of 18; and
(B) except in the case of sexual abuse, the age specified by the criminal law of the Indian tribe that has jurisdiction over the Indian

country where the violation occurs.

(3) Child violence
The term "child violence" means the use, threatened use, or attempted use of violence against a child proscribed by the criminal law

of the Indian tribe that has jurisdiction over the Indian country where the violation occurs.

(4) Coercion; commercial sex act
The terms "coercion" and "commercial sex act" have the meanings given the terms in section 1591(e) of title 18.

(5) Covered crime
The term "covered crime" means-

(A) assault of Tribal justice personnel;
(B) child violence;
(C) dating violence;
(D) domestic violence;
(E) obstruction of justice;
(F) sexual violence;
(G) sex trafficking;
(H) stalking; and
(I) a violation of a protection order.

(6) Dating violence
The term "dating violence" means any violation of the criminal law of the Indian tribe that has jurisdiction over the Indian country where

the violation occurs that is committed by a person who is or has been in a social relationship of a romantic or intimate nature with the
victim, as determined by the length of the relationship, the type of relationship, and the frequency of interaction between the persons
involved in the relationship.

(7) Domestic violence
The term "domestic violence" means any violation of the criminal law of the Indian tribe that has jurisdiction over the Indian country

where the violation occurs that is committed by-
(A) a current or former spouse or intimate partner of the victim;
(B) a person with whom the victim shares a child in common;
(C) a person who is cohabitating with or who has cohabitated with the victim as a spouse or intimate partner; or
(D) a person similarly situated to a spouse of the victim under the domestic- or family-violence laws of the Indian tribe that has

jurisdiction over the Indian country where the violation occurs.

(8) Indian country
The term "Indian country" has the meaning given the term in section 1151 of title 18.
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(9) Obstruction of justice
The term "obstruction of justice" means any violation of the criminal law of the Indian tribe that has jurisdiction over the Indian country

where the violation occurs that involves interfering with the administration or due process of the laws of the Indian tribe, including any
Tribal criminal proceeding or investigation of a crime.

(10) Participating tribe
The term "participating tribe" means an Indian tribe that elects to exercise special Tribal criminal jurisdiction over the Indian country of

that Indian tribe.

(11) Protection order
The term "protection order"-

(A) means any injunction, restraining order, or other order issued by a civil or criminal court for the purpose of preventing violent or
threatening acts or harassment against, sexual violence against, contact or communication with, or physical proximity to, another
person; and

(B) includes any temporary or final order issued by a civil or criminal court, whether obtained by filing an independent action or as a
pendent lite order in another proceeding, if the civil or criminal order was issued in response to a complaint, petition, or motion filed by
or on behalf of a person seeking protection.

(12) Sex trafficking
The term "sex trafficking" means conduct within the meaning of section 1591(a) of title 18.

(13) Sexual violence
The term "sexual violence" means any nonconsensual sexual act or contact proscribed by the criminal law of the Indian tribe that has

jurisdiction over the Indian country where the violation occurs, including in any case in which the victim lacks the capacity to consent to
the act.

(14) Special Tribal criminal jurisdiction
The term "special Tribal criminal jurisdiction" means the criminal jurisdiction that a participating tribe may exercise under this section

but could not otherwise exercise.

(15) Spouse or intimate partner
The term "spouse or intimate partner" has the meaning given the term in section 2266 of title 18.

(16) Stalking
The term "stalking" means engaging in a course of conduct directed at a specific person proscribed by the criminal law of the Indian

tribe that has jurisdiction over the Indian country where the violation occurs that would cause a reasonable person-
(A) to fear for the person's safety or the safety of others; or
(B) to suffer substantial emotional distress.

(17) Violation of a protection order
The term "violation of a protection order" means an act that-

(A) occurs in the Indian country of a participating tribe; and
(B) violates a provision of a protection order that-

(i) prohibits or provides protection against violent or threatening acts or harassment against, sexual violence against, contact or
communication with, or physical proximity to, another person;

(ii) was issued against the defendant;
(iii) is enforceable by the participating tribe; and
(iv) is consistent with section 2265(b) of title 18.

(b) Nature of the criminal jurisdiction
(1) In general

Notwithstanding any other provision of law, in addition to all powers of self-government recognized and affirmed by sections 1301 and
1303 of this title, the powers of self-government of a participating tribe, including any participating tribes in the State of Maine, include
the inherent power of that tribe, which is hereby recognized and affirmed, to exercise special Tribal criminal jurisdiction over all persons.

(2) Concurrent jurisdiction
The exercise of special Tribal criminal jurisdiction by a participating tribe shall be concurrent with the jurisdiction of the United States,

of a State, or of both.

(3) Applicability
Nothing in this section-

(A) creates or eliminates any Federal or State criminal jurisdiction over Indian country; or
(B) affects the authority of the United States or any State government that has been delegated authority by the United States to

investigate and prosecute a criminal violation in Indian country.

(4) Exception if victim and defendant are both non-Indians
(A) In general

A participating tribe may not exercise special Tribal criminal jurisdiction over an alleged offense, other than obstruction of justice or
assault of Tribal justice personnel, if neither the defendant nor the alleged victim is an Indian.

(B) Definition of victim
In this paragraph and with respect to a criminal proceeding in which a participating tribe exercises special Tribal criminal jurisdiction

based on a violation of a protection order, the term "victim" means a person specifically protected by a protection order that the
defendant allegedly violated.

(c) Criminal conduct
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A participating tribe may exercise special Tribal criminal jurisdiction over a defendant for a covered crime that occurs in the Indian
country of the participating tribe.

(d) Rights of defendants
In a criminal proceeding in which a participating tribe exercises special Tribal criminal jurisdiction, the participating tribe shall provide to

the defendant-
(1) all applicable rights under this Act;
(2) if a term of imprisonment of any length may be imposed, all rights described in section 1302(c) of this title;
(3) the right to a trial by an impartial jury that is drawn from sources that-

(A) reflect a fair cross section of the community; and
(B) do not systematically exclude any distinctive group in the community, including non-Indians; and

(4) all other rights whose protection is necessary under the Constitution of the United States in order for Congress to recognize and
affirm the inherent power of the participating tribe to exercise special Tribal criminal jurisdiction over the defendant.

(e) Petitions to stay detention
(1) In general

A person who has filed a petition for a writ of habeas corpus in a court of the United States under section 1303 of this title may petition
that court to stay further detention of that person by the participating tribe.

(2) Grant of stay
A court shall grant a stay described in paragraph (1) if the court-

(A) finds that there is a substantial likelihood that the habeas corpus petition will be granted; and
(B) after giving each alleged victim in the matter an opportunity to be heard, finds by clear and convincing evidence that under

conditions imposed by the court, the petitioner is not likely to flee or pose a danger to any person or the community if released.

(f) Petitions for writs of habeas corpus
(1) In general

After a defendant has been sentenced by a participating tribe, the defendant may file a petition for a writ of habeas corpus in a court of
the United States under section 1303 of this title.

(2) Requirement
An application for a writ of habeas corpus on behalf of a person in custody pursuant to an order of a Tribal court shall not be granted

unless -
(A) the applicant has exhausted the remedies available in the Tribal court system;
(B) there is an absence of an available Tribal corrective process; or
(C) circumstances exist that render the Tribal corrective process ineffective to protect the rights of the applicant.

(g) Notice; habeas corpus petitions
A participating tribe that has ordered the detention of any person has a duty to timely notify in writing such person of their rights and

privileges under this section and under section 1303 of this title.

(h) Reimbursement and grants to Tribal governments
(1) Reimbursement

(A) In general
The Attorney General may reimburse Tribal government authorities (or an authorized designee of a Tribal government) for expenses

incurred in exercising special Tribal criminal jurisdiction.

(B) Eligible expenses
Eligible expenses for reimbursement under subparagraph (A) shall include expenses and costs incurred in, relating to, or associated

with-
(i) investigating, making arrests relating to, making apprehensions for, or prosecuting covered crimes (including costs involving

the purchasing, collecting, and processing of sexual assault forensic materials);
(ii) detaining, providing supervision of, or providing services for persons charged with covered crimes (including costs associated

with providing health care);
(iii) providing indigent defense services for 1 or more persons charged with 1 or more covered crimes; and
(iv) incarcerating, supervising, or providing treatment, rehabilitation, or reentry services for 1 or more persons charged with 1 or

more covered crimes.

(C) Procedure
(i) In general

Reimbursements authorized under subparagraph (A) shall be in accordance with rules promulgated by the Attorney General, after
consultation with Indian tribes, and within 1 year after March 15, 2022.

(ii) Maximum reimbursement
The rules promulgated by the Attorney General under clause (i)-

(I) shall set a maximum allowable reimbursement to any Tribal government (or an authorized designee of any Tribal
government) in a 1-year period; and

(II) may allow the Attorney General-
(aa) to establish conditions under which a Tribal government (or an authorized designee of a Tribal government) may seek a

waiver to the maximum allowable reimbursement requirement established under subclause (I); and
(bb) to waive the maximum allowable reimbursement requirements established under subclause (I) for a Tribal government

(or an authorized designee of a Tribal government) if the conditions established by the Attorney General under item (aa) are
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met by that Tribal government (or authorized designee).

(iii) Timeliness of reimbursements
To the maximum extent practicable, the Attorney General shall-

(I) not later than 90 days after the date on which the Attorney General receives a qualifying reimbursement request from a
Tribal government (or an authorized designee of a Tribal government)-

(aa) reimburse the Tribal government (or authorized designee); or
(bb) notify the Tribal government (or authorized designee) of the reason by which the Attorney General was unable to issue

the reimbursement; and

(II) not later than 30 days after the date on which a Tribal government (or an authorized designee of a Tribal government)
reaches the annual maximum allowable reimbursement for the Tribal government (or an authorized designee) established by the
Attorney General under clause (ii)(I), notify the Tribal government (or authorized designee) that the Tribal government has
reached its annual maximum allowable reimbursement.

(D) Eligibility for participating tribes in Alaska
A Tribal government (or an authorized designee of a Tribal Government) of an Indian tribe designated as a participating Tribe under

subtitle B of title VIII of the Violence Against Women Act Reauthorization Act of 2022 shall be eligible for reimbursement, in
accordance with this paragraph, of expenses incurred in exercising special Tribal criminal jurisdiction under that subtitle.

(2) Grants
The Attorney General may award grants to Tribal governments (or authorized designees of Tribal governments), including a Tribal

government (or an authorized designee of a Tribal government) of an Indian tribe designated as a participating Tribe under subtitle B of
title VIII of the Violence Against Women Act Reauthorization Act of 2022-

(A) to strengthen Tribal criminal justice systems to assist Indian tribes in exercising special Tribal criminal jurisdiction, including for-
(i) law enforcement (including the capacity of law enforcement, court personnel, or other non-law enforcement entities that have

no Federal or State arrest authority agencies but have been designated by an Indian tribe as responsible for maintaining public
safety within the territorial jurisdiction of the Indian tribe, to enter information into and obtain information from national crime
information databases);

(ii) prosecution;
(iii) trial and appellate courts (including facilities maintenance, renovation, and rehabilitation);
(iv) supervision systems;
(v) detention and corrections (including facilities maintenance, renovation, and rehabilitation);
(vi) treatment, rehabilitation, and reentry programs and services;
(vii) culturally appropriate services and assistance for victims and their families; and
(viii) criminal codes and rules of criminal procedure, appellate procedure, and evidence;

(B) to provide indigent criminal defendants with licensed defense counsel, at no cost to the defendant, in criminal proceedings in
which a participating tribe prosecutes covered crimes;

(C) to ensure that, in criminal proceedings in which a participating tribe exercises special Tribal criminal jurisdiction, jurors are
summoned, selected, and instructed in a manner consistent with all applicable requirements; and

(D) to accord victims of covered crimes rights that are similar to the rights of a crime victim described in section 3771(a) of title 18
consistent with Tribal law and custom.

(i) Supplement, not supplant
Amounts made available under this section shall supplement and not supplant any other Federal, State, or local government amounts

made available to carry out activities described in this section.

(j) Authorization of appropriations
(1) In general

There is authorized to be appropriated $25,000,000 for each of fiscal years 2023 through 2027-
(A) to carry out subsection (h); and
(B) to provide training, technical assistance, data collection, and evaluation of the criminal justice systems of participating tribes.

(2) Limitations
Of the total amount made available under paragraph (1) for each fiscal year, not more than 40 percent shall be used for

reimbursements under subsection (h)(1).
(Pub. L. 90–284, title II, §204, as added Pub. L. 113–4, title IX, §904, Mar. 7, 2013, 127 Stat. 120 ; amended Pub. L. 117–103, div. W, title
VIII, §804, Mar. 15, 2022, 136 Stat. 898 .)

EDITORIAL NOTES

REFERENCES IN TEXT

This Act, referred to in subsec. (d)(1), probably means title II of Pub. L. 90–284, Apr. 11, 1968, 82 Stat. 77 , popularly known
as the Indian Civil Rights Act of 1968, which is classified generally to this subchapter.

Subtitle B of title VIII of the Violence Against Women Act Reauthorization Act of 2022, referred to in subsec. (h)(1)(D),
(2), is subtitle B (§§811–813) of title VIII of div. W of Pub. L. 117–103, Mar. 15, 2022, 136 Stat. 904 , which enacted section 1305
of this title and provisions set out as notes under section 1305 of this title. For complete classification of subtitle B to the Code,
see Tables.

AMENDMENTS
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2022-Pub. L. 117–103, §804(1), (2), substituted "covered crimes" for "crimes of domestic violence" in section catchline and,
in text, substituted "special Tribal criminal jurisdiction" for "special domestic violence criminal jurisdiction" wherever
appearing.

Subsec. (a)(1) to (5). Pub. L. 117–103, §804(3)(B), added pars. (1) to (5). Former pars. (1) to (5) redesignated (6) to (8),
(10), and (11), respectively.

Subsec. (a)(6). Pub. L. 117–103, §804(3)(A), (C), redesignated par. (1) as (6) and substituted "any violation of the criminal
law of the Indian tribe that has jurisdiction over the Indian country where the violation occurs that is committed" for
"violence committed". Former par. (6) redesignated (14).

Subsec. (a)(7). Pub. L. 117–103, §804(3)(D), added par. (7) and struck out former par. (7). Prior to amendment, text
defined the term "domestic violence".

Pub. L. 117–103, §804(3)(A), redesignated par. (2) as (7). Former par. (7) redesignated (15).
Subsec. (a)(8). Pub. L. 117–103, §804(3)(A), redesignated par. (3) as (8).
Subsec. (a)(9). Pub. L. 117–103, §804(3)(E), added par. (9).
Subsec. (a)(10), (11). Pub. L. 117–103, §804(3)(A), redesignated pars. (4) and (5) as (10) and (11), respectively.
Subsec. (a)(12), (13). Pub. L. 117–103, §804(3)(F), added pars. (12) and (13).
Subsec. (a)(14). Pub. L. 117–103, §804(3)(A), (G), redesignated par. (6) as (14) and substituted "Special tribal criminal

jurisdiction" for "Special domestic violence criminal jurisdiction" in heading.
Subsec. (a)(15). Pub. L. 117–103, §804(3)(A), redesignated par. (7) as (15).
Subsec. (a)(16), (17). Pub. L. 117–103, §804(3)(H), added pars. (16) and (17).
Subsec. (b)(1). Pub. L. 117–103, §804(4), inserted ", including any participating tribes in the State of Maine," after "the

powers of self-government of a participating tribe".
Subsec. (b)(4). Pub. L. 117–103, §804(5), substituted "Exception if victim and defendant are both non-Indians" for

"Exceptions" in par. heading and "In general" for "Victim and defendant are both non-Indians" in subpar. (A) heading, struck
out cl. (i) designation and heading before "A participating", inserted ", other than obstruction of justice or assault of Tribal
justice personnel," after "over an alleged offense", redesignated cl. (ii) of subpar. (A) as subpar. (B), substituted
"paragraph" for "subparagraph", and struck out former subpar. (B) which related to defendant lacking ties to the Indian
tribe.

Subsec. (c). Pub. L. 117–103, §804(6), added subsec. (c) and struck out former subsec. (c) which related to categories of
criminal conduct in which a participating tribe may exercise special domestic violence criminal jurisdiction over a defendant.

Subsec. (e)(3). Pub. L. 117–103, §804(7), struck out par. (3). Prior to amendment, text read as follows: "An Indian tribe that
has ordered the detention of any person has a duty to timely notify such person of his rights and privileges under this
subsection and under section 1303 of this title."

Subsecs. (f) to (j). Pub. L. 117–103, §804(8), added subsecs. (f) to (j) and struck out former pars. (f) to (h), which related to
grants to tribal governments, requirement that amounts made available supplement not supplant other funding, and
authorization of appropriations for fiscal years 2014 through 2018, respectively.

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2022 AMENDMENT

Amendment by Pub. L. 117–103 not effective until Oct. 1 of the first fiscal year beginning after Mar. 15, 2022, see section
4(a) of div. W of Pub. L. 117–103, set out as an Effective Date note under section 6851 of Title 15, Commerce and Trade.

EFFECTIVE DATES; PILOT PROJECT

Pub. L. 113–4, title IX, §908, Mar. 7, 2013, 127 Stat. 125 , provided that:
"(a) GENERAL EFFECTIVE DATE.-Except as provided in section 4 [18 U.S.C. 2261 note] and subsection (b) of this section, the

amendments made by this title [see Tables for classification] shall take effect on the date of enactment of this Act [Mar. 7,
2013].

"(b) EFFECTIVE DATE FOR SPECIAL DOMESTIC-VIOLENCE CRIMINAL JURISDICTION.-
"(1) IN GENERAL.-Except as provided in paragraph (2), subsections (b) through (d) of section 204 of Public Law 90–284

[25 U.S.C. 1304(b)–(d)] (as added by section 904) shall take effect on the date that is 2 years after the date of enactment
of this Act [Mar. 7, 2013].

"(2) PILOT PROJECT.-
"(A) IN GENERAL.-At any time during the 2-year period beginning on the date of enactment of this Act, an Indian

tribe may ask the Attorney General to designate the tribe as a participating tribe under section 204(a) of Public Law 90–
284 [25 U.S.C. 1304(a)] on an accelerated basis.

"(B) PROCEDURE.-The Attorney General may grant a request under subparagraph (A) after coordinating with the
Secretary of the Interior, consulting with affected Indian tribes, and concluding that the criminal justice system of the
requesting tribe has adequate safeguards in place to protect defendants' rights, consistent with section 204 of Public
Law 90–284 [25 U.S.C. 1304].

"(C) EFFECTIVE DATES FOR PILOT PROJECTS.-An Indian tribe designated as a participating tribe under this paragraph may
commence exercising special domestic violence criminal jurisdiction pursuant to subsections (b) through (d) of section
204 of Public Law 90–284 on a date established by the Attorney General, after consultation with that Indian tribe, but in
no event later than the date that is 2 years after the date of enactment of this Act."

FINDINGS AND PURPOSES

Pub. L. 117–103, div. W, title VIII, §801, Mar. 15, 2022, 136 Stat. 895 , provided that:
"(a) FINDINGS.-Congress finds that-
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"(1) American Indians and Alaska Natives are-
"(A) 2.5 times as likely to experience violent crimes; and
"(B) at least 2 times more likely to experience rape or sexual assault crimes;

"(2) more than 4 in 5 American Indian and Alaska Native women have experienced violence in their lifetime;
"(3) the vast majority of American Indian and Alaska Native victims of violence-96 percent of women victims and 89

percent of male victims-have experienced sexual violence by a non-Indian perpetrator at least once in their lifetime;
"(4) Indian Tribes exercising special domestic violence criminal jurisdiction over non-Indians pursuant to section 204

of Public Law 90–284 (25 U.S.C. 1304) (commonly known as the 'Indian Civil Rights Act of 1968'), restored by section 904 of
the Violence Against Women Reauthorization Act of 2013 (Public Law 113–4; 127 Stat. 120), have reported significant
success holding violent offenders accountable for crimes of domestic violence, dating violence, and civil protection order
violations;

"(5) Tribal prosecutors for Indian Tribes exercising special domestic violence criminal jurisdiction report that the
majority of domestic violence cases involve children either as witnesses or victims, and the Department of Justice
reports that American Indian and Alaska Native children suffer exposure to violence at one of the highest rates in the
United States;

"(6) childhood exposure to violence can have immediate and long-term effects, including increased rates of altered
neurological development, poor physical and mental health, poor school performance, substance abuse, and
overrepresentation in the juvenile justice system;

"(7) according to the Centers for Disease Control and Prevention, homicide is-
"(A) the third leading cause of death among American Indian and Alaska Native women between 10 and 24

years of age; and
"(B) the fifth leading cause of death for American Indian and Alaska Native women between 25 and 34 years of

age;
"(8) in some areas of the United States, Native American women are murdered at rates more than 10 times the

national average;
"(9) according to a 2017 report by the Department of Justice, 66 percent of criminal prosecutions for crimes in Indian

country that United States Attorneys declined to prosecute involved assault, murder, or sexual assault;
"(10) investigation into cases of missing or murdered Indigenous women is made difficult for Tribal law enforcement

agencies due to a lack of resources, including a lack of-
"(A) necessary personnel, training, equipment, or funding;
"(B) interagency cooperation;
"(C) appropriate laws in place; and
"(D) access to Federal law enforcement databases;

"(11) domestic violence calls are among the most dangerous calls that law enforcement receives;
"(12) the complicated jurisdictional scheme that exists in Indian country-

"(A) has a significant impact on public safety in Indian communities;
"(B) according to Tribal justice officials, has been increasingly exploited by criminals; and
"(C) requires a high degree of commitment and cooperation among Tribal, Federal, and State law enforcement

officials;
"(13) restoring and enhancing Tribal capacity to address violence against women provides for greater local control,

safety, accountability, and transparency;
"(14) Indian Tribes with restrictive settlement Acts, such as Indian Tribes in the State of Maine, and Indian Tribes

located in States with concurrent authority to prosecute crimes in Indian country under the amendments made by the Act
of August 15, 1953 (67 Stat. 590, chapter 506), face unique public safety challenges; and

"(15) Native Hawaiians experience a disproportionately high rate of human trafficking, with 64 percent of human
trafficking victims in the State of Hawai'i identifying as at least part Native Hawaiian.
"(b) PURPOSES.-The purposes of this subtitle [subtitle A (§§801–804) of title VIII of div. W of Pub. L. 117–103, see Tables for

classification] are-
"(1) to clarify the responsibilities of Federal, State, Tribal, and local law enforcement agencies with respect to

responding to cases of domestic violence, dating violence, stalking, sex trafficking, sexual violence, crimes against
children, and assault against Tribal law enforcement officers;

"(2) to increase coordination and communication among Federal, State, Tribal, and local law enforcement agencies;
"(3) to empower Tribal governments and Native American communities, including urban Indian communities and

Native Hawaiian communities, with the resources and information necessary to effectively respond to cases of domestic
violence, dating violence, stalking, sex trafficking, sexual violence, and missing or murdered Native Americans; and

"(4) to increase the collection of data related to missing or murdered Native Americans and the sharing of
information among Federal, State, Tribal, and local officials responsible for responding to and investigating crimes
impacting Indian Tribes and Native American communities, including urban Indian communities and Native Hawaiian
communities, especially crimes relating to cases of missing or murdered Native Americans."
[For definitions of terms used in section 801 of div. W of Pub. L. 117–103, set out above, see section 12291 of Title 34, Crime

Control and Law Enforcement, as made applicable by section 2(b) of div. W of Pub. L. 117–103, which is set out as a note
under section 12291 of Title 34].
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LEXINGTON INSURANCE COMPANY;
Homeland Insurance Company of
New York; Hallmark Specialty Insur-
ance Company; Aspen Specialty Insur-
ance Company; Aspen Insurance Uk
Ltd; Certain Underwriters at Lloyd’s,
London and London Market Compa-
nies Subscribing to Policy No.
PJ193647; Certain Underwriters at
Lloyd’s, London Subscribing to Policy
No. PJ1900131; Certain Underwriters
at Lloyd’s, London and London Mar-
ket Companies Subscribing to Policy
No. PJ1933021; Certain Underwriters
at Lloyd’s, London Subscribing to
Policy Nos. PD-10364-05 and PD-
11091-00; Endurance Worldwide Insur-
ance Limited t/as Sompo Internation-
al Subscribing to Policy No.
PJ1900134-A, Plaintiffs-Appellants,

v.

Cindy SMITH, in her official capacity as
Chief Judge for the Suquamish Tribal
Court; Eric Nielsen, in his official ca-
pacity as Chief Judge of the Suquam-
ish Tribal Court of Appeals; Bruce
Didesch, in his official capacity as
Judge of the Suquamish Tribal Court
of Appeals; Steven D. Aycock, in his
official capacity as Judge of the Su-
quamish Tribal Court of Appeals, De-
fendants-Appellees,

and

Suquamish Tribe, Intervenor-
Defendant-Appellee.

No.22-35784

United States Court of Appeals,
Ninth Circuit.

Filed September 16, 2024
Background:  Insurance companies
brought action against tribal court judges,
seeking declaratory judgment that tribal
court lacked jurisdiction over them and
claims brought against them in tribal
court. Tribe intervened. Insurers and tribe

filed cross-motions for summary judgment.
The United States District Court for the
Western District of Washington, David G.
Estudillo, J., 627 F.Supp.3d 1198, granted
summary judgment for tribe. Insurers ap-
pealed. The Court of Appeals, 94 F.4th
870, affirmed. Petition was filed for panel
rehearing and rehearing en banc.

Holdings:  The Court of Appeals, Haw-
kins, Graber, and McKeown, Circuit
Judges, held that:

(1) insurance company’s presence on tribal
land was not necessary for tribal court
to exercise jurisdiction, and

(2) tribe’s inherent sovereign authority was
not additional jurisdictional require-
ment.

Petition denied.

Bumatay, Circuit Judge, dissented and
filed opinion joined in part by Callahan,
Ikuta, R. Nelson, Vandyke, and Collins,
Circuit Judges.

1. Indians O221
Insurance company’s presence on trib-

al land was not necessary for tribal court
to exercise jurisdiction over company in
tribe’s suit for breach of contract regard-
ing coverage for properties and operations
of tribal government and businesses that
extensively involved use of tribal land and
constituted a significant economic interest
for the tribe.

2. Indians O223
To determine whether a tribe has ju-

risdiction over a nonmember, court first
determines whether the nonmember’s con-
duct at issue occurred within the bound-
aries of the reservation.

3. Indians O223
A nonmember conducting business

with a tribe that is directly connected to
tribal lands can be subject to tribal juris-
diction; no part of this test requires the
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physical presence of a nonmember on a
reservation.

4. Indians O221

Tribe’s inherent sovereign authority
was not additional requirement for tribal
court to exercise jurisdiction over insur-
ance companies covering properties and
operations of tribal government and busi-
nesses.

5. Indians O223

Tribal sovereignty over territory is
implicated when nonmember behavior re-
garding that territory sufficiently affects
tribe as to justify tribal oversight.

D.C. No. 3:21-cv-05930-DGE

Before: Michael Daly Hawkins, Susan P.
Graber, and M. Margaret McKeown,
Circuit Judges.

Order;

Statement by Judges Hawkins, Graber,
and McKeown;

Dissent by Judge Bumatay

ORDER

The panel unanimously voted to deny
the petition for panel rehearing. Judges
Hawkins, Graber, and McKeown recom-
mended denial of the petition for rehearing
en banc. The full court was advised of the
petition for rehearing en banc. A judge of
the court requested a vote on whether to
rehear the matter en banc. The matter
failed to receive a majority of the votes of
the active judges in favor of en banc con-
sideration. Fed. R. App. P. 35. The petition
for panel rehearing and rehearing en banc,
Dkt. #44, is DENIED.

HAWKINS, GRABER and McKEOWN,
Circuit Judges, joined by MURGUIA,
Chief Judge, and TASHIMA, WARDLAW,
FLETCHER, GOULD, PAEZ, BERZON,
CHRISTEN, HURWITZ, KOH,
SANCHEZ, MENDOZA, and DESAI,
Circuit Judges, respecting the denial of
rehearing en banc:

The facts of this case point to one con-
clusion—tribal jurisdiction is appropriate
under Supreme Court precedent. The tai-
lored tribal insurance policy from insur-
ance companies offering specialized tribal
coverage for tribal property, and the
transactions surrounding these polices
have ‘‘tribal’’ written all over them: Tribal
First is an entity set up to offer insurance
for tribes. Lexington Ins. Co. v. Smith, 94
F.4th 870, 877 (9th Cir. 2024). Lexington
Insurance Company and several other in-
surance companies (collectively, ‘‘Lexing-
ton’’) contracted with Tribal First to offer
insurance policies to tribal governments
and enterprises. Id. Lexington then issued
insurance policies—based on underwriting
guidelines specifically negotiated for the
Tribal Property Insurance Program—that
were to be provided through Tribal First
to tribes. Id.

Lexington explicitly held itself out as a
potential business partner to tribes, tai-
lored its insurance policies specifically for
tribes and tribal businesses, knowingly
contracted with the Suquamish Tribe
(‘‘Tribe’’) and its chartered economic devel-
opment entity, Port Madison Enterprises
(‘‘Port Madison’’), over a series of years to
provide coverage for properties and busi-
nesses on Tribal trust lands, including al-
most $242 million worth of real property,
and then denied claims arising from losses
on the Reservation. Id. at 876–77. And the
panel—confining itself to these facts—
faithfully applied Supreme Court and cir-
cuit precedent in holding that Lexington’s
actions qualified as conduct on tribal lands
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and made Lexington subject to tribal juris-
diction.

Judge Bumatay’s recasting of this case
endeavors to reshape the record. He also
sidesteps the Supreme Court’s and our
circuit’s tribal jurisdiction precedent. His
claim that the panel ‘‘gutted any geo-
graphic limits of tribal court jurisdiction’’
is unfounded. Dissent from the Denial of
Rehearing En Banc at 20. The panel con-
cluded that Lexington’s relationship with
the Tribe and Port Madison and the
breach of contract action bear a ‘‘direct
connection to tribal lands,’’ fulfilling this
circuit’s test. Lexington, 94 F.4th at 880–
81 (quoting Knighton v. Cedarville
Rancheria of N. Paiute Indians, 922 F.3d
892, 902 (9th Cir. 2019)). That connection
coupled with Lexington’s ‘‘conduct[ing]
business with the tribe[ ]’’ fulfills the Su-
preme Court’s directives in Montana v.
United States, 45 U.S. 544, 565-66 (1980)
and Merrion v. Jicarilla Apache Tribe,
455 U.S. 130, 142, 102 S.Ct. 894, 71
L.Ed.2d 21 (1982).

Contrary to Judge Bumatay’s asser-
tions, no tribal jurisdiction case from the
Supreme Court or this court has ever held
that nonmember conduct on tribal land
equates to physical presence on that land.
Instead of turning to precedent, Judge
Bumatay resorts to history and endeavors
to impugn the legitimacy of tribal courts.
But the history he reviews is neither con-
trolling nor persuasive under our tribal
jurisdiction precedent. Ultimately, it is dif-
ficult to understand why providing insur-
ance policies that exclusively cover tribal
property on trust land should not count as
conduct occurring on tribal land.

Judge Bumatay’s second point—that the
panel’s failure to engage in a separate
inquiry under Plains Commerce Bank v.
Long Family Land & Cattle Co., 554 U.S.
316, 128 S.Ct. 2709, 171 L.Ed.2d 457
(2008), ‘‘puts us on the wrong side of a
circuit split’’—is not faithful to a plain

reading of Plains Commerce or our con-
trolling precedent in Knighton. Dissent at
1114–15. The Fifth and Ninth Circuits
have rejected the separate inquiry notion
as a misreading of Plains Commerce. See
Dolgencorp, Inc. v. Mississippi Band of
Choctaw Indians, 746 F.3d 167, 174–75
(5th Cir. 2014), aff’d by an equally divided
court, 579 U.S. 545, 136 S.Ct. 2159, 195
L.Ed.2d 637 (2016) (per curiam); Knigh-
ton, 922 F.3d at 903–04. Only the Seventh
Circuit explicitly requires this separate in-
quiry. See Jackson v. Payday Fin., 764
F.3d 765, 783 (7th Cir. 2014). Our court is
in the majority on this split, and we should
remain so.

Because the panel’s narrow holding ap-
plied our tribal jurisdiction jurisprudence,
the court appropriately decided not to re-
hear this case en banc.

I. No Physical Presence Require-
ment for Nonmember Conduct on
Tribal Land

[1–3] To determine whether a tribe
has jurisdiction over a nonmember, we
first determine whether the nonmember’s
conduct at issue occurred within the
boundaries of the reservation. See Philip
Morris USA, Inc. v. King Mountain To-
bacco Co., 569 F.3d 932, 938 (9th Cir.
2009). The extensive recitation in the opin-
ion establishes this prong of the analysis.
That foundation—relying on Merrion—
and coupled with Montana confirm that a
nonmember conducting business with a
tribe that is directly connected to tribal
lands can be subject to tribal jurisdiction.
No part of this test requires the physical
presence of a nonmember on a reservation.

The dissent, however, seeks to graft a
physical presence requirement onto our
tribal jurisdiction precedents, but points to
no language in any Supreme Court or cir-
cuit court opinion that explicitly equates
conduct on tribal land with physical pres-
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ence on that land. Dissent at 1124–25. He
assumes that just because every case that
has come before the Supreme Court or the
Ninth Circuit thus far has involved some
sort of physical presence, that it should be
imposed as a necessary predicate for con-
duct inside a reservation. And his foray
into history does not alter the jurisdiction-
al analysis we must undertake. This effort
to collapse jurisdiction into a physical re-
quirement ignores the importance of ap-
plying the law given to us to the facts
before us.

A. Precedent, Not History,
is Controlling

The dissent starts with historical back-
ground because supposedly ‘‘historical per-
spective [can] cast[ ] substantial doubt
upon the existence of [tribal] jurisdiction.’’
Dissent at 1117 (citation omitted). Compil-
ing articles and books, laws, treaties, and
U.S. Attorney General opinions to argue
that ‘‘nothing in the history of Indian rela-
tions supports tribal jurisdiction over non-
members acting outside of Indian lands,’’
id., is a misleading syllogism.

Despite the dissent’s love of early Amer-
ican history, history is not the solution to
the jurisdictional puzzle. In the early nine-
teenth century and prior, business with
tribes—in the form of trade—as a practical
matter required physical interactions, thus
giving rise to the robust legal framework
regulating, and federal-tribal disputes
over, the permitting of outside traders
within tribal territories. See, e.g., Act of
July 22, 1790, ch. 33, 1 Stat. 137, 137–38;
Act of March 30, 1802, ch. 13, 2 Stat. 139,
142–43; Lisa Ford, Settler Sovereignty: Ju-
risdiction and Indigenous People in
America and Australia, 1788–1836, at
154–55 (2010). Non-Indian traders would
have to come onto tribal territories to sell
goods. But the circumstances of tribes
have drastically changed. Trading no long-
er requires a physical presence and so,
unsurprisingly, the Supreme Court has

never imposed such a requirement. Today,
tribes run a variety of businesses, ranging
from casinos to seafood companies. See,
e.g., Lexington, 94 F.4th at 876. And now
nonmembers regularly conduct business
with tribes over the phone, the Internet,
and email. See, e.g., id. at 881–82; Jackson,
764 F.3d at 768–69.

Tribes’ capacity to adjudicate disputes
involving nonmembers and businesses has
also changed dramatically. Although tribes
may not have had ‘‘formal adjudicatory
bodies to handle civil disputes’’ long ago,
Dissent at 1118, many tribes now have
organized trial and appellate court sys-
tems, law-trained judges, and extensive
codes. For example, the Suquamish Tribe,
a defendant here, has a trial court and a
court of appeals, and it requires its judges
to have graduated from an accredited law
school and be licensed to practice law.
Suquamish Tribal Code §§ 3.1, 3.3. The
Tribe also has reasonable measures to pro-
tect judicial independence, including fixed
terms of office for judges and a require-
ment for notice and a hearing before re-
moval. Id. § 3.3. Whatever historical con-
straints may have existed to limit tribal
adjudication no longer exist, nor do they
suggest that tribal courts ‘‘treat members
unfairly.’’ FMC Corp. v. Shoshone-Ban-
nock Tribes, 942 F.3d 916, 944 (9th Cir.
2019). The Supreme Court, our court, and
our sister circuits have rejected attacks
like the dissent’s on tribal judiciaries time
and time again. See id. at 943–44; see also
Water Wheel Camp Recreational Area,
Inc. v. LaRance, 642 F.3d 802, 808 (9th
Cir. 2011) (per curiam) (recognizing the
longstanding ‘‘federal policy of deference
to tribal courts,’’ which ‘‘are competent
law-applying bodies’’ (citations omitted)).

Tribal history is definitely interesting,
but it is not informative here. The dissent’s
dalliance into history also does not con-
form with controlling Supreme Court and
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circuit precedent on what qualifies as non-
member conduct inside the reservation.
The pathmarking tribal jurisdiction case,
Montana v. United States—decided almost
130 years after the history recounted in
the dissent—provides for a broad under-
standing of consensual relationships be-
tween nonmembers and tribes, not just for
business transactions involving physical in-
teractions. 450 U.S. at 565, 101 S.Ct. 1245
(‘‘A tribe may regulate, through taxation,
licensing, or other means, the activities of
nonmembers who enter consensual rela-
tionships with the tribe or its members,
through commercial dealing, contracts,
leases, or other arrangements.’’). Two
years later, in Merrion v. Jicarilla Apache
Tribe, the Supreme Court built on this
understanding by explaining that the ‘‘ter-
ritorial component to tribal power’’ is trig-
gered when a ‘‘nonmember enters tribal
lands or conducts business with the tribe.’’
455 U.S. at 142, 102 S.Ct. 894 (1982) (em-
phasis added).

Our own court’s precedent further belies
the dissent’s emphasis on physical pres-
ence. As an en banc panel of our court
explained, we determine whether nonmem-
ber conduct has occurred on tribal land by
considering ‘‘whether the cause of action
brought by the[ ] parties bears some direct
connection to tribal lands.’’ Smith v. Sal-
ish Kootenai Coll., 434 F.3d 1127, 1135
(9th Cir. 2006) (en banc) (emphasis added).
Taking our cues from this test in Smith
and Knighton, we concluded that Lexing-
ton’s conduct took place on tribal land
because ‘‘[t]ribal land literally and figura-
tively underlies the contract at issue here.’’
Lexington, 94 F.4th at 881. The dissent
chooses to ignore that tribal jurisdiction
may be proper under the ‘‘direct connec-
tion’’ test if a cause of action is sufficiently
tied to tribal lands.

B. Other Circuits’ Cases

The dissent’s invocation of tribal juris-
diction cases from other circuits fares no

better. In Stifel, the Seventh Circuit re-
jected tribal jurisdiction where the tribe
had issued bonds to off-reservation compa-
nies for an off-reservation investment pro-
ject, albeit secured by the revenues and
assets of a casino on tribal lands. Stifel,
Nicolaus & Co. v. Lac du Flambeau Band
of Lake Superior Chippewa Indians, 807
F.3d 184, 189, 207–08 (7th Cir. 2015). Sig-
nificantly, the bonds’ purpose had no con-
nection to the reservation. Id. at 189. Nor
did the tribal court action ‘‘seek to regu-
late any of [the nonmember company’s]
activities on the reservation,’’ namely
meetings regarding the sale of the bonds.
Id. at 207–08. The Stifel analysis is not
persuasive here.

The Tenth Circuit’s decision in MacAr-
thur is also inapposite. In MacArthur, the
court held that even though a consensual
relationship existed between a clinic situat-
ed on non-Indian fee land within the Nava-
jo Nation Reservation and tribal member
employees, the tribe did not have jurisdic-
tion under Montana because the entity
that administered the clinic was ‘‘a political
subdivision of the State of Utah.’’ MacAr-
thur v. San Juan County, 497 F.3d 1057,
1072 (10th Cir. 2007). Enough said as the
focus on an employment relationship is far
afield from this case.

Finally, the dissent’s reliance on other
circuit’s tribal jurisdiction cases involving
the Internet is misplaced. In Jackson v.
Payday Financial, LLC, the Seventh Cir-
cuit rejected tribal jurisdiction over non-
members’ suit against a tribal member’s
loan companies because the nonmembers’
activities, which were entirely conducted
over the Internet, did ‘‘not implicate the
sovereignty of the tribe over its land.’’ 764
F.3d at 782. In contrast, this case directly
implicates sovereignty over the land. Like-
wise, in Hornell Brewing, the Eighth Cir-
cuit similarly rejected tribal court jurisdic-
tion over nonmember breweries for their
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use of the name ‘‘Crazy Horse’’ for their
malt liquor. Hornell Brewing Co. v. Rose-
bud Sioux Tribal Ct., 133 F.3d 1087, 1093–
94 (8th Cir. 1998). The breweries manufac-
tured, sold, and distributed the malt liquor
only outside the reservation and had no
connection to the reservation other than
advertising on the Internet. Id. at 1093.
The common thread in both cases is that
neither involved tribal land.

At base, Judge Bumatay elevates form
over substance. We doubt that Judge Bu-
matay would have objected to the panel’s
holding had a Lexington insurance repre-
sentative met a tribal official one foot with-
in the bounds of the Reservation or if a
Lexington representative had inspected
the Tribal properties in person or denied
coverage in a single meeting on the Reser-
vation. We should not reduce our test for
nonmember conduct—a test that ‘‘centers
on the land held by the tribe’’ and looks to
protecting the ‘‘tribe’s sovereign inter-
ests’’—to whether a nonmember has physi-
cally tiptoed onto a parcel of land within
the boundaries of a reservation. Plains
Commerce, 554 U.S. at 327, 332, 128 S.Ct.
2709. Ultimately, the dissent glosses over
the fact that no court has addressed a
situation like Lexington. In sum, no physi-
cal presence requirement exists, and re-
hearing en banc to create one out of whole
cloth was properly rejected.

II. Plains Commerce Imposed No Ad-
ditional Jurisdictional Require-
ment

[4] The dissent argues that the Su-
preme Court now imposes a new limitation
as a result of Plains Commerce, in which
the Court stated:

Consequently, [tribal] laws and regula-
tions may be fairly imposed on nonmem-
bers only if the nonmember has consent-
ed, either expressly or by his actions.
Even then, the regulation must stem
from the tribe’s inherent sovereign au-
thority to set conditions on entry, pre-

serve tribal self-government, or control
internal relations.

554 U.S. at 337, 128 S.Ct. 2709. Rather
than imposing an additional requirement,
the Court was merely clarifying that a
nonmember’s consent to tribal law is not
enough for tribal jurisdiction and cannot
circumvent the limitations on tribal author-
ity. Tribal law could only be enforced
against a nonmember if that person con-
sented and the tribe ‘‘had the authority to
do so under the power to exclude—the
‘authority to set conditions on entry’—or
the Montana exceptions—the authority to
‘preserve tribal self-government[ ] or inter-
nal relations.’ ’’ Lexington, 94 F.4th at 886
(quoting Plains Commerce, 554 U.S. at
337, 128 S.Ct. 2709). No new requirement
was imposed.

In Knighton, we interpreted the ‘‘must
stem’’ language as an affirmation of the
‘‘varied sources of tribal regulatory power
over nonmember conduct on the reserva-
tion,’’ including a tribe’s power to exclude
and its inherent sovereign authority. 922
F.3d at 903 (citing Plains Commerce, 554
U.S. at 337, 128 S.Ct. 2709). Knighton did
not recognize this phrase as a supplemen-
tal requirement to the Montana analysis
but as an explanation that the ‘‘Montana
exceptions are ‘rooted’ in the tribes’ inher-
ent power to regulate nonmember behav-
ior that implicates these sovereign inter-
ests.’’ 922 F.3d at 904 (emphasis added)
(citation omitted). The panel therefore fol-
lowed the controlling law of the circuit—
which properly construed Plains Com-
merce—in rejecting this separate inquiry
requirement.

Only one circuit—the Seventh Circuit—
has explicitly held in a tribal jurisdiction
case that Plains Commerce requires a sep-
arate inquiry into a tribe’s authority for a
regulation. See Jackson, 764 F.3d at 783.
Notably, the other cases cited by the dis-
sent—from the Sixth and Eighth Cir-
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cuits—do not relate to tribal jurisdiction.
See NLRB v. Little River Band of Ottawa
Indians Tribal Government, 788 F.3d 537,
544, 546 (6th Cir. 2015) (addressing wheth-
er the National Labor Relations Board
could apply the National Labor Relations
Act to the operations of a tribal casino);
Kodiak Oil & Gas (USA) Inc. v. Burr, 932
F.3d 1125, 1134–38 (8th Cir. 2019) (discuss-
ing federal preemption of oil and gas roy-
alty suits brought by tribal members). And
the Fifth Circuit has sided with the Ninth
in definitively rejecting this separate inqui-
ry requirement. Dolgencorp, 746 F.3d at
175.

[5] Tribal jurisdiction stems from the
principle that ‘‘Indian tribes have long
been recognized as sovereign entities,
‘possessing attributes of sovereignty over
both their members and their territory.’ ’’
Babbitt Ford, Inc. v. Navajo Indian
Tribe, 710 F.2d 587, 591 (9th Cir. 1983)
(quoting United States v. Wheeler, 435
U.S. 313, 323, 98 S.Ct. 1079, 55 L.Ed.2d
303 (1978)). And that tribal sovereignty
over territory is implicated when nonmem-
ber behavior regarding that territory ‘‘suf-
ficiently affect[s] the tribe as to justify
tribal oversight.’’ Plains Commerce, 554
U.S. at 335, 128 S.Ct. 2709. The Lexington
scenario easily fits within this construct as
‘‘the relevant insurance policy covers the
properties and operations of a tribal gov-
ernment and businesses that extensively
‘involved the use of tribal land’ and the
businesses ‘constituted a significant eco-
nomic interest for the tribe.’ ’’ Lexington,
94 F.4th at 887 (quoting Water Wheel, 642
F.3d at 817).

The panel in Lexington did nothing but
apply our precedent straight up and surely
did not open the floodgates for unneces-
sary tribal court litigation. The court’s de-
cision to deny rehearing en banc was
grounded in precedent and common sense.

BUMATAY, Circuit Judge, joined by
CALLAHAN, IKUTA, R. NELSON,
VANDYKE, Circuit Judges, and
COLLINS, Circuit Judge, as to Part III.B
only, dissenting from the denial of
rehearing en banc:

This case should be a run-of-the-mill
insurance dispute. Those familiar with in-
surance cases will know the basic facts of
the case: plaintiffs buy insurance policy
from insurance company; plaintiffs have an
event causing loss; plaintiffs believe the
loss should be covered by the policy; insur-
ance company disagrees that the policy
applies; and, as a result, plaintiffs sue in-
surance company. Federal courts see these
types of cases repeatedly under our diver-
sity jurisdiction. In those cases, we simply
apply state law to determine who wins.
Indeed, the Ninth Circuit has seen this
precise dispute many times—do property
insurance policies cover damages caused
by COVID-19?

But this case features a minor twist.
Plaintiffs are an Indian tribe and its busi-
nesses. And rather than applying state law
and invoking diversity jurisdiction, the
tribe wants to hale the insurance company
into its own tribal court to apply its own
law. It asserts jurisdiction even though the
insurance company is not a member of the
tribe and isn’t located on the reservation.
In fact, none of its employees have ever
entered the reservation. The insurance
company never communicated with the
tribe or a tribal member before this dis-
pute—instead, two nonmember, off-reser-
vation intermediaries secured the policies
for the tribe. As a panel of our court
concluded, ‘‘all relevant conduct occurred
off the [r]eservation’’ and no insurance
company employee was ‘‘ever physically
present’’ on the reservation. Lexington
Ins. v. Smith, 94 F.4th 870, 881 (9th Cir.
2024). Even with these facts, the panel
granted tribal court jurisdiction over the
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nonmember insurance company. This deci-
sion defies both the Constitution and Su-
preme Court precedent.

* * *

Indian tribes enjoy a unique status un-
der our Constitution. ‘‘At one time,’’ before
the founding of this Nation, Indian tribes
may have had ‘‘virtually unlimited power’’
over their members and nonmembers in
their territories. Nat’l Farmers Union Ins.
v. Crow Tribe of Indians, 471 U.S. 845,
851, 105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).
But today, because of their quasi-sovereign
status under the United States, tribal rela-
tionships with nonmembers have signifi-
cantly changed. Now, Indian tribes retain
only the sovereign powers not divested by
Congress and not inconsistent with their
dependence on the federal government. So
federal law—not Indian sovereignty—de-
fines the ‘‘outer boundaries of an Indian
tribe’s power over non-Indians.’’ Id. And
under the Constitution, federal courts
must protect the ‘‘liberty interests of non-
members.’’ Plains Com. Bank v. Long
Fam. Land & Cattle, Co., 554 U.S. 316,
330, 128 S.Ct. 2709, 171 L.Ed.2d 457
(2008). Thus, the Supreme Court has been
clear on the default rule when it comes to
non-Indians: ‘‘the inherent sovereign pow-
ers of an Indian tribe do not extend to the
activities of nonmembers of the tribe.’’
Montana v. United States, 450 U.S. 544,
565, 101 S.Ct. 1245, 67 L.Ed.2d 493 (1981).

So while tribes retain residual sovereign
powers, tribal courts have no plenary civil
jurisdiction over nonmembers. Of course,
as with every rule, there are exceptions,
but they are ‘‘limited ones.’’ Plains Com.,
554 U.S. at 330, 128 S.Ct. 2709 (simplified).
First, tribal courts may assert civil juris-
diction over a nonmember if the nonmem-
ber enters a ‘‘consensual relationship[ ]
with the tribe or its members,’’ Montana,
450 U.S. at 565, 101 S.Ct. 1245 (simplified),
and the dispute involves ‘‘non-Indian activ-
ities on the reservation.’’ Plains Com., 554

U.S. at 332, 128 S.Ct. 2709. Second, tribal
courts may have civil jurisdiction over non-
member conduct on a reservation that
‘‘threatens or has some direct effect on the
political integrity, the economic security,
or the health or welfare of the tribe.’’
Montana, 450 U.S. at 566, 101 S.Ct. 1245.
Under either of these two Montana excep-
tions, the dispute must center on ‘‘non-
member conduct inside the reservation.’’
Plains Com., 554 U.S. at 332, 128 S.Ct.
2709; see also id. at 333, 128 S.Ct. 2709
(‘‘Our cases since Montana have followed
the same pattern, permitting regulation of
certain forms of nonmember conduct on
tribal land.’’). So, a tribe’s jurisdictional
limits can be no greater than its geograph-
ic limits. No on-reservation activity, no
tribal court jurisdiction. And we may not
interpret these exceptions to either ‘‘swal-
low the rule’’ or ‘‘severely shrink it.’’ Id. at
330, 128 S.Ct. 2709 (simplified).

Even with on-reservation conduct, tribal
court civil authority is not assured. That’s
because the Supreme Court has put up
another hurdle—tribal court jurisdiction
may only exist for some substantive types
of claims brought against non-Indians. Id.
at 337, 128 S.Ct. 2709. Even if ‘‘the non-
member has consented’’ to tribal laws and
regulations, tribal courts’ adjudicative
power still ‘‘must stem from the tribe’s
inherent sovereign authority to set condi-
tions on entry, preserve tribal self-govern-
ment, or control internal relations.’’ Id.
(citing Montana, 450 U.S. at 564, 101 S.Ct.
1245). And tribes may only regulate and
adjudicate nonmember activities ‘‘flow[ing]
directly from these limited sovereign inter-
ests.’’ Id. at 335, 128 S.Ct. 2709. Thus, in
Plains Commerce, although the suit in-
volved the sale of non-Indian fee land on a
tribal reservation, the Court said that
‘‘whatever ‘consensual relationship’ may
have been established through the [non-
member’s] dealing with the [tribal mem-
bers],’’ tribal courts had no authority to
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regulate ‘‘fee land sales’’ by nonmembers.
Id. at 336, 338–40, 128 S.Ct. 2709. That’s
because the regulation could not be justi-
fied by the tribes’ interest in excluding
persons from tribal land or in protecting
internal relations and self-government. Id.
at 338–40, 128 S.Ct. 2709. So geography
isn’t enough—suits over nonmembers must
implicate both tribal geography and tribal
sovereignty. Only after meeting both Mon-
tana’s on-reservation requirement and
Plains Commerce’s inherent-sovereign-au-
thority requirement can nonmembers be
haled into tribal court. In other words,
even if a nonmember satisfies the geo-
graphic nexus to tribal land, certain sub-
stantive areas of regulation of nonmem-
bers are still off limits for tribal courts.

If these prerequisites seem hard to
meet, that’s because they are. In the more
than forty years after Montana, the Su-
preme Court has ‘‘never held that a tribal
court had jurisdiction over a nonmember
defendant.’’ See Nevada v. Hicks, 533 U.S.
353, 358 n.2, 121 S.Ct. 2304, 150 L.Ed.2d
398 (2001). These are fundamental limits
on tribal court jurisdiction. And they can-
not be ignored.

* * *

Despite the Court’s clear mandate, a
Ninth Circuit panel blessed tribal court
jurisdiction over an insurance claim involv-
ing a nonmember even when ‘‘all relevant
conduct occurred off the reservation’’ and
the nonmember was ‘‘[n]ever physically
present’’ on the reservation. Lexington
Ins., 94 F.4th at 881. Instead, the panel
concluded that ‘‘a nonmember’s business
with a tribe may very well trigger tribal
jurisdiction—even when the business
transaction does not require the nonmem-
ber to be physically present on those
lands.’’ Id. This is a startling expansion of
tribal court jurisdiction in two ways.

First, the panel decision gutted any geo-
graphic limits of tribal court jurisdiction.
The panel focused instead on the facts that

‘‘the nonmember consensually joined an
insurance pool explicitly marketed to tribal
entities; the nonmember then entered into
an insurance contract with a tribe; the
contract exclusively covered property lo-
cated on tribal lands; and the tribe’s cause
of action against the nonmember arose
directly out of the contract.’’ Id. at 886.
But no conduct or activity actually oc-
curred on the reservation. The panel
shrugged off that deficiency. It simply
ripped the requirement of actual physical
presence and activity from the meaning of
‘‘nonmember conduct inside the reserva-
tion.’’ Plains Com., 554 U.S. at 332, 128
S.Ct. 2709. It then looked to the object of
the contract, rather than any actual on-
reservation actions or conduct, and said
that was good enough for tribal court ju-
risdiction. As far as I can tell, we are the
first and only circuit court to extend tribal
court jurisdiction over a nonmember with-
out requiring the nonmember’s actual
physical activity on tribal lands. So the
application is novel, unwarranted, and con-
trary to precedent.

Second, beyond jettisoning the geo-
graphic limits, the panel also significantly
expanded the substantive scope of tribal
regulatory authority over nonmembers.
The panel permitted an insurance claim to
proceed in tribal court even though insur-
ance regulation, like regulation of fee land
sales, has little connection to a tribe’s in-
herent sovereign authority. Rather than
determining whether insurance regulation
‘‘stem[s] from the tribe’s inherent sover-
eign authority to set conditions on entry,
preserve tribal self-government, or control
internal relations,’’ Plains Com., 554 U.S.
at 337, 128 S.Ct. 2709, the panel dispensed
with this limitation by collapsing the
Plains Commerce requirement into the
Montana exceptions analysis. The panel
concluded, ‘‘[i]f the conduct at issue satis-
fies one of the Montana exceptions, it
necessarily follows that the conduct impli-
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cates the tribe’s authority in one of the
areas described in Plains Commerce.’’
Lexington Ins., 94 F.4th at 886 (emphasis
added). Thus, if there is a sufficient con-
sensual relationship between the nonmem-
ber and tribe, in the panel’s view, that’s
the end of the inquiry. The tribal courts
automatically have jurisdiction—no mat-
ter the subject matter. So tribes now have
authority over insurance regulation despite
‘‘states’ near-exclusive regulation of insur-
ance and the Tribe’s lack of insurance
regulations.’’ Id. at 885.

This evisceration of Plains Commerce
puts us on the wrong side of a circuit split.
Three circuits support an independent in-
quiry into whether the subject matter of
tribal regulation involves the tribe’s inher-
ent sovereign authority. See Kodiak Oil &
Gas (USA) Inc. v. Burr, 932 F.3d 1125,
1138 (8th Cir. 2019); NLRB. v. Little River
Band of Ottawa Indians Tribal Gov’t, 788
F.3d 537, 546 (6th Cir. 2015) (in dicta);
Jackson v. Payday Fin., LLC, 764 F.3d
765, 783 (7th Cir. 2014). Only one, the
Fifth, disagrees. See Dolgencorp, Inc. v.
Mississippi Band of Choctaw Indians, 746
F.3d 167, 175 (5th Cir. 2014), aff’d by an
equally divided court, 579 U.S. 545, 546,
136 S.Ct. 2159, 195 L.Ed.2d 637 (2016) (per
curiam). We should have reheard this case
to put ourselves on the correct side of that
split.

The effects of the panel decision are
significant. Granting tribal court jurisdic-
tion over nonmembers is no little matter.
Tribal courts are unlike state and federal
courts. First, there’s no protection against
political interference or the guarantee of
the separation of powers. Instead, tribal
courts ‘‘are often subordinate to the politi-
cal branches of tribal governments.’’ Duro
v. Reina, 495 U.S. 676, 693, 110 S.Ct. 2053,
109 L.Ed.2d 693 (1990) (simplified). Sec-
ond, tribal courts don’t rely on well-defined
statutory or common law. Rather, tribal
law is ‘‘frequently unwritten, [and] based

instead ‘on the values, mores, and norms of
a tribe and expressed in its customs, tradi-
tions, and practices.’ ’’ Hicks, 533 U.S. at
384, 121 S.Ct. 2304 (Souter, J., concurring)
(quoting Melton, Indigenous Justice Sys-
tems and Tribal Society, 79 Judicature
126, 131 (1995)). Tribal law then is ‘‘unusu-
ally difficult for an outsider to sort out.’’
Id. at 385, 121 S.Ct. 2304. And finally,
because the tribes lie ‘‘outside the basic
structure of the Constitution,’’ the Bill of
Rights, including the rights of due process
and equal protection, doesn’t apply in trib-
al courts. See Plains Com., 554 U.S. at
337, 128 S.Ct. 2709 (simplified). So, without
any constitutional backstop, tribal suits are
almost exclusively tried before tribe-mem-
ber judges and all-tribe-member juries.
See, e.g., Oliphant v. Suquamish Indian
Tribe, 435 U.S. 191, 194 n.4, 98 S.Ct. 1011,
55 L.Ed.2d 209 (1978). All this is foreign to
those accustomed to the protections of
state and federal courts and may well de-
prive nonmembers of their constitutional
rights.

But now every off-reservation nonmem-
ber person or company is at risk of being
haled into tribal court if they enter a busi-
ness relationship with a tribe or a tribal
member related to tribal land. Imagine the
implications of the panel’s view: A certified
public accountant in Pittsburgh who made
calculations involving ‘‘losses and expenses
incurred by TTT businesses and properties
on [tribal] lands,’’ Lexington Ins., 94 F.4th
at 881, is at risk of a tribal negligence
claim. A foreign software designer who
contracts with a tribe to update a widely
available slot machine may qualify for a
tribal products liability suit because the
machines are used on tribal lands and
constitute a ‘‘significant economic interest
for the tribe,’’ id. at 887 (simplified). And a
New York-based lawyer advising on com-
pliance, ‘‘involv[ing] tribally owned build-
ings and businesses located on tribal trust
land,’’ id. at 880, could face a tribal mal-
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practice claim when things go south. Never
mind that no one ever made it within 1,000
miles of the tribe’s land. See id. at 882
(‘‘Lexington’s business relationship with
the Tribe satisfie[d] the requirements for
conduct occurring on tribal land, thereby
occurring within the boundaries of the res-
ervationTTTT’’).

So we should have corrected two errors
here. First, we should have corrected the
extension of tribal court jurisdiction to
nonmembers who enter a contract with a
tribe involving tribal land—even if they
never set foot on tribal land and even
though ‘‘all relevant conduct occurred off
the [r]eservation.’’ See id. at 881. Second,
we should have corrected the removal of
all substantive limits on what nonmember
activity tribes may regulate. Letting these
errors stand places the Ninth Circuit—yet
again—against the weight of precedent
and longstanding constitutional principles.

I respectfully dissent from the denial of
rehearing en banc.

I.

Factual Background

The Suquamish Tribe is a federally rec-
ognized tribe with sovereign authority over
the Port Madison Reservation in the State
of Washington. Lexington Ins., 94 F.4th at
876. The reservation encompasses about 12
square miles. Oliphant, 435 U.S. at 192–93,
98 S.Ct. 1011. On the reservation, the Su-
quamish Tribe operates several busi-
nesses, including a museum, casino, hotel,
and gas stations. Lexington Ins., 94 F.4th
at 876. It runs its commercial operations
partly through a ‘‘tribally chartered eco-
nomic development entity,’’ known as Port
Madison Enterprises. Id.

In 2015, the Suquamish Tribe and Port
Madison Enterprises (collectively, the
‘‘Tribe’’) purchased insurance policies from
Lexington Insurance Company and several
other off-reservation insurance companies
(collectively, ‘‘Lexington’’) through a non-

member off-reservation insurance broker.
Id. That broker found the insurance poli-
cies through Alliant Specialty Services,
Inc., a nonmember off-reservation firm,
which operates ‘‘Tribal First’’—a program
that tailors insurance needs for tribes and
tribal businesses around the country. Id. at
876–77. Tribal First does not provide the
insurance itself, but it contracts with insur-
ance companies that provide coverage to
tribal governments and businesses. Id.
Tribal First handles the underwriting, pro-
vides quotes, collects premiums, and man-
ages claims and administrative services.
Id. Under the Tribal First program, the
underlying insurance companies do not ne-
gotiate directly with the tribal entities.
Instead, so long as the tribal applicant
meets the Tribal First requirements, the
contracted insurance companies will issue
a policy. That policy is then forwarded by
Tribal First to the insured entity.

This case followed the usual Tribal First
process. The nonmember insurance broker
secured a contract between the Tribe and
Alliant. Id. In turn, Lexington contracted
with Alliant to issue the insurance policies
here. Id. Alliant then provided those poli-
cies to the Tribe. Lexington never had any
contact with the Tribe. As the Tribe admit-
ted, ‘‘it did not have direct contact with
[Lexington] during the negotiation of the
policies.’’ Lexington merely contracted
with Alliant, which set forth Lexington’s
obligations under the Tribal First pro-
gram. Lexington did not process the
Tribe’s applications for insurance; collect
premiums from the Tribe; prepare or pro-
vide quotes, cover notes, policy documenta-
tion, or evidence of insurance to the Tribe;
or develop or maintain an underwriting file
for the Tribe. Alliant performed these
tasks. So Lexington never dealt directly
with the Tribe. Lexington did not even
know the Tribe’s identity until the policies
were issued.
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The insurance policies between Lexing-
ton and the Tribe ‘‘covered ‘all risks of
physical loss or damage’ to ‘property of
every description both real and personal’
located on the trust lands, as well as inter-
ruptions to business and tax revenues gen-
erated within the [r]eservation.’’ Id. at 877.
And the policies were registered ‘‘under
the insurance code of the state of Wash-
ington.’’

In March 2020, the Suquamish tribal
government and Washington State issued
orders restricting business operations and
travel because of the COVID-19 pandemic.
Id. The Tribe then submitted claims for
coverage under the insurance policies. Id.
After receiving reservation-of-rights let-
ters suggesting the policies may not cover
COVID-19-related losses, the Tribe sued
Lexington for breach of contract in the
Tribe’s court. Id. Lexington moved to dis-
miss, arguing the tribal court lacked tribal
jurisdiction and personal jurisdiction. Id.
at 878. The Suquamish lower court denied
the motion and the tribal court of appeals
affirmed. Id.

After exhausting appeals in the tribal
courts, see Nat’l Farmers Union Ins., 471
U.S. at 857, 105 S.Ct. 2447 (requiring ex-
haustion in tribal court), Lexington sued in
federal court for a declaratory judgment
that the tribal court lacked jurisdiction,
Lexington Ins., 94 F.4th at 878. The dis-
trict court sided with the Tribe and con-
firmed the tribal court’s jurisdiction over
Lexington. Lexington then appealed to our
court, and the panel ‘‘easily conclude[d]
that Lexington’s business relationship with
the Tribe satisfies the requirements for
conduct occurring on tribal land, thereby
occurring within the boundaries of the res-
ervation and triggering the presumption of
jurisdiction.’’ Id. at 882. It held that the
insurance policies between Lexington and
the Tribe sufficed to establish a ‘‘mutual
and consensual’’ relationship because the
‘‘transaction had tribe and tribal lands

written all over it.’’ Id. at 884. So Lexing-
ton was ‘‘on notice’’ that it could be haled
into a tribe’s courts for actions related to
the insurance policies. Id.

Lexington then petitioned for rehearing
en banc.

II.

Historical and Legal Background

Before getting into the multiple ways
that the panel decision gets this case
wrong, it’s worth providing some historical
background on tribal court authority over
nonmembers. After all, ‘‘historical perspec-
tive [can] cast[ ] substantial doubt upon the
existence of [tribal] jurisdiction.’’ See Oli-
phant, 435 U.S. at 206, 98 S.Ct. 1011.
Here, nothing in the history of Indian rela-
tions supports tribal jurisdiction over non-
members acting outside of Indian lands.
After surveying this history, I turn to Su-
preme Court precedent governing this
question. As is no surprise, Supreme Court
precedent doesn’t support extending trib-
al-court jurisdiction to nonmembers’ off-
reservation conduct either.

A.

History of Tribal Authority
over Nonmembers

Early American laws, treaties, and exec-
utive branch views all hint at a ‘‘commonly
shared presumption,’’ id. at 206, 98 S.Ct.
1011, that tribal courts do not have adjudi-
cative authority over nonmembers acting
outside of tribal lands. Much of the evi-
dence indicates Indian tribes had little to
no authority over non-Indians. When Indi-
an tribes exercised any civil authority over
non-Indians, historical evidence suggests it
was only when the non-Indian was physi-
cally present on tribal lands and had
joined the tribe or otherwise forfeited the
protections of the United States. While
this history may not be dispositive here, it
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‘‘carries considerable weight.’’ Id. And it
strikes sharply against the panel’s view of
significant tribal authority over nonmem-
bers operating outside of tribal lands.

During the colonial period, Indians did
not have formal adjudicatory bodies to
handle civil disputes. ‘‘To the Indians, law
and justice were personal and were clan
matters not generally involving a third
party and certainly not involving an imper-
sonal public institution. The Indians con-
sidered such English legal apparatus as
courts, juries, and jails meaningless.’’ Ya-
suhide Kawashima, The Indian Tradition
in Early American Law, 17 Am. Indian L.
Rev. 99, 99 n.1 (1992). Thus, some colonies
‘‘tried to extend their own law to the Indi-
ans.’’ Id. at 99. For example, the Massa-
chusetts colonists ‘‘demanded the exten-
sion of the colonial jurisdiction over the
Indian territories, except for legal matters
arising among the tribal Indians them-
selves.’’ Yasuhide Kawashima, Jurisdiction
of the Colonial Courts over the Indians in
Massachusetts, 1689–1763, New Eng. Q.
532, 549 (1969). Massachusetts and Con-
necticut began asserting expansive juris-
diction over Indian territory, likely fueled
by military victories over tribes. Lisa
Ford, Settler Sovereignty: Jurisdiction
and Indigenous People in America and
Australia, 1788–1836 19 (2010).

Even so, colonies did not completely ex-
clude Indians from adjudicating disputes.
For example, some laws permitted Indian
tribes to act directly against the property
of those who entered Indian territory.
Take a law from the Connecticut colony. It
established how property damage to Indi-
an corn fields by colonists would be com-
pensated. An Act for the Well-Ordering of
the Indians (1715), reprinted in Acts and
Laws, of His Majesties Colony of Connect-
icut in New England 58 (Timothy Green
ed., 1715). The law authorized Indians to
‘‘impound and secure Cattel, Horses or
Swine trespassing upon [their lands].’’ Id.

Thus, they could act unilaterally on prop-
erty that entered the tribe’s territory. Oth-
er colonial laws required some forms of
consultation with Indian tribes. Consider a
1715 North Carolina law establishing that
trade disputes between a colonist and an
Indian would be ‘‘heard, tried, and deter-
mined’’ by colonial leaders ‘‘together with
the Ruler or Head Man of the Town to
which the Indian belongs.’’ An Act, for
Restraining the Indians from Molesting or
Injuring the Inhabitants of This Govern-
ment, and for Securing to the Indians the
Right and Property of Their Own Lands
(1715).

Thus, during the colonial period, tribes
had a role in adjudicating property and
commercial disputes between settlers and
Indians, despite lacking formal courts
themselves. Still, even at this early stage,
the seeds of the current geographic frame-
work for tribal jurisdiction were already
planted. Indian tribes were recognized to
have authority to seize colonist property
physically on their land but the colonies
retained authority when regulating trade
between the two.

By the Founding, and in the decades
that followed, historical evidence supports
some tribal civil power over non-Indians—
but only for non-Indians residing on tribal
land who had joined the tribe or had other-
wise withdrawn from the protection of the
United States. Early treaties, for instance,
recognized Indian jurisdictional authority
over trespassers who chose to remain un-
lawfully and settle in tribal territory. They
would ‘‘forfeit the protection of the United
States, and the Indians may punish him or
not as they please.’’ Treaty With the Cher-
okee, Art. V, Nov. 28, 1785, 7 Stat. 19; see
also Treaty With the Chickasaw, Art. IV,
Jan. 10, 1786, 7 Stat. 25 (non-Indian set-
tlers forfeit United States protection, al-
lowing the tribe to ‘‘punish him or not as
they please’’); Treaty With the Choctaw,
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Art. IV, Jan. 3, 1786, 7 Stat. 22 (same);
Treaty With the Creeks, Art. VI, Aug. 7,
1790, 7 Stat. 37 (same).

Outside of non-Indians residing on Indi-
an lands who abandoned the protections of
the United States, most treaties explicitly
recognized the United States’ ‘‘sole and
exclusive right of regulating the trade with
the Indians.’’ Treaty With the Cherokee,
Art. IX, 7 Stat. 20 (‘‘For the benefit and
comfort of the Indians TTT the United
States in Congress TTT shall have the sole
and exclusive right of regulating the trade
with the Indians, and managing all their
affairs in such manner as they think prop-
er’’); Treaty With the Chickasaw, Art.
VIII, 7 Stat. 25 (same); Treaty With the
Choctaw, Art. VIII, 7 Stat. 23 (same);
Treaty With the Cherokee, Art. VI, July 2,
1791, 7 Stat. 40 (Cherokee agree ‘‘that the
United States shall have the sole and ex-
clusive right of regulating their trade’’).
Under other treaties, tribes agreed they
would ensure that Indians and settlers
alike would abide by federal commercial
laws. See Treaty With the Wyandot, Etc.,
Art. VII, Jan. 9, 1789, 7 Stat. 30 (requiring
non-Indian traders to acquire licenses
from the territorial governor or an Indian
agent, and requiring Indians to hand over
traders without permits to be punished
under United States law); Treaty With the
Wyandot, Etc., Art. VIII, Aug. 3, 1795, 7
Stat. 52 (similar); Treaty With the Sauk
and Foxes, Art. 8, Nov. 3, 1804, 7 Stat. 86
(‘‘the said tribes do promise and agree that
they will not suffer any trader to reside
amongst them without [a federal] license’’);
Treaty With the Creeks, Art. 3d, Aug. 9,
1814, 7 Stat. 121 (requiring the Creek to
‘‘not admit among them, any agent or
trader’’ not licensed by ‘‘the President or
authorized agent of the United States’’);
Articles of Agreement and Capitulation
Between the United States and the Sauk
and Fox, in 2 The Black Hawk War,
1831–1832 85, 86 (William K. Alderfer ed.,
1973) (similar). Even when tribes had

some say, they generally could provide
licenses to traders who ‘‘reside in the [trib-
al] Nation and are answerable to the laws
of the [tribal] Nation.’’ See, e.g., Treaty
With the Choctaw, Art. X, Sept. 27, 1830, 7
Stat. 335. In other words, tribal authority
was limited to those who had voluntarily
submitted to tribal authority through resi-
dence.

Some treaties even limited Indian tribes’
inherent sovereign authority to exclude.
When the Suquamish signed the Treaty of
Point Elliott, the United States permitted
‘‘full jurisdiction’’ by the Choctaw and
Chickasaw over their own members but
forbid jurisdiction over ‘‘all persons, with
their property, who are not by birth, adop-
tion, or otherwise citizens or members’’ of
the tribes. Treaty With the Choctaw and
Chickasaw, Art. 7, June 22, 1855, 11 Stat.
613. As to trespassers, the United States
permitted removal, but not by the tribe.
Instead, only ‘‘by the United States agent,
assisted if necessary by the military.’’ Id.
These same terms appeared in the treaty
with the Creeks and Seminoles. Treaty
with the Creeks, Etc., Art. 15, Aug. 7,
1856, 11 Stat. 704. Those treaties also pro-
vided that, in the event of a wrongful act
by a U.S. citizen, it was the federal gov-
ernment that would provide recompense
and ‘‘full indemnity TTT to the party or
parties injured.’’ Treaty With the Choctaw
and Chickasaw, Art. 14, 11 Stat. 615; Trea-
ty With the Creeks, Etc., Art. 18, 11 Stat.
705.

Early federal laws regulating commerce
often established federal Indian agents
who adjudicated disputes between Indians
and non-Indian traders. Those acts regu-
lated the rules of trade between tribal
territories and the United States. See, e.g.,
Act of July 22, 1790, ch. 33, 1 Stat. 137,
137–38; Act of March 30, 1802, ch. 13, 2
Stat. 139, 141. They also established feder-
al Indian agents to ‘‘reside among the In-
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dians, as [the President] shall think prop-
er.’’ Act of March 1, 1793, ch. 19, 1 Stat.
329, 331. While these laws did not speak
explicitly to ‘‘settler torts and breaches of
contract’’ within tribal territory, some fed-
eral Indian agents stepped into the void.
See Ford, supra, at 60. These agents over-
saw the resolution of criminal and civil
matters between Indians and nonmem-
bers. For example, Return J. Meigs, a
federal agent to the Cherokees, ‘‘set up
commissions in Cherokee Country to adju-
dicate civil disputes between settlers and
Indians.’’ Id. at 39. Meigs ‘‘staffed these
commissions with settlers and ran them
remarkably like common law courts.’’ Id.
Thus, it was federal agents who ‘‘investi-
gate[d] claims arising between settlers and
indigenous people about the theft of prop-
erty or broken promises.’’ Id. at 65. In-
stead of tribal authorities deciding civil
disputes, federal agents did so by applying
non-Indian law and equity. See id. at 66–
67. In Meigs’s view, ‘‘the Cherokees were a
dependent people, and as such had no
innate right to maintain their tribal integ-
rity or independent governance.’’ Id. at 39.

That said, federal Indian agents were
not unanimous in the view of their authori-
ty. Benjamin Hawkins, who was federal
Indian agent for the Creek, believed he
was acting under designated tribal authori-
ty while resolving disputes ‘‘untill [sic] I
am otherwise directed by our government
or that Congress can legislate on the sub-
ject.’’ 2 Letters, Journals and Writings of
Benjamin Hawkins, 1802–1816 508–09
(C.L. Grant ed., 1980). And he oversaw
tribal adjudications of settlers—although
apparently those settlers had voluntarily
submitted themselves to tribal authority in
line with relevant treaties and lost the
protection of the United States. See Ford,
supra, at 60–61. These settlers then occu-
pied ‘‘a whole and growing category of
[people] who might fall outside federal
law’’ and who thus fell within the authority
of tribes. See id. at 60.

Early U.S. Attorney General opinions
also limited tribal authority over nonmem-
bers. In 1834, Attorney General Benjamin
Butler sweepingly concluded that Choctaw
courts had no jurisdiction whatsoever
over American citizens. 2 U.S. Op. Att’y
Gen. 693 (1834). In Butler’s view, while the
United States had guaranteed internal
governance of Indian tribal members, U.S.
citizens were independently subject to the
authority of the United States and immune
from tribal authority. Id. at 694. They
‘‘were not amenable to the laws or courts
of the Choctaw nation; and that, for of-
fences against the person or property of
each other, or of the Choctaws, they could
only be tried and punished under the laws
of the United States.’’ Id. at 695. Butler
appeared unmoved by any appeal to inher-
ent tribal authority over nonmembers—
even those on tribal lands who became
tribe members. See id. at 693–94 (recogniz-
ing ‘‘the limitation of the Choctaw jurisdic-
tion to the government of the Choctaw
Indians’’). But Butler’s view conflicted with
the ‘‘long-held convention TTT that long-
term residents of Indian Country were
subject to indigenous jurisdiction.’’ Ford,
supra, at 61.

In 1855, Attorney General Caleb Cush-
ing cabined Butler’s opinion to criminal
matters and recognized Indian civil juris-
diction over non-Indian American citizens
who voluntarily joined the tribe and resid-
ed on tribal lands. 7 Op. Att’y Gen. 174,
185 (1855). Cushing opined that Congress
had the authority to give the federal gov-
ernment jurisdiction in Indian country,
which it had done for criminal cases, but
Congress had ‘‘ommitt[ed] to take jurisdic-
tion in civil matters.’’ Id. at 180. Because
the United States ‘‘did not reserve by trea-
ty the civil jurisdiction’’ nor ‘‘assume[ ] it
by act of Congress,’’ id. at 184, the Choc-
taw retained civil jurisdiction over its
members, including U.S. citizens who ‘‘of
their own free will and accord [chose] to
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become members of the [Choctaw] nation,’’
id. at 185. As Cushing wrote, ‘‘jurisdiction
is left to the Choctaws themselves of civil
controversies arising strictly within the
Choctaw nation.’’ Id. (emphasis added).

* * *

At a minimum, this perspective shows
that the panel’s view of tribal court juris-
diction untethered from physical presence
and activity on tribal lands is a historical
anomaly. If that’s not enough to impeach
the panel’s position, Supreme Court prece-
dent should take care of the rest.

B.

Supreme Court Precedent

Indian tribes ‘‘were, and always have
been, regarded as having a semi-indepen-
dent position when they preserved their
tribal relations; not as states, not as na-
tions, not as possessed of the full attrib-
utes of sovereignty.’’ United States v. Ka-
gama, 118 U.S. 375, 381, 6 S.Ct. 1109, 30
L.Ed. 228 (1886). ‘‘Through their original
incorporation into the United States as
well as through specific treaties and stat-
utes, the Indian tribes have lost many of
the attributes of sovereignty.’’ Montana,
450 U.S. at 563, 101 S.Ct. 1245. Today,
‘‘the inherent sovereignty of Indian tribes
[i]s limited to ‘their members and their
territory.’ ’’ Atkinson Trading Co. v. Shir-
ley, 532 U.S. 645, 650, 121 S.Ct. 1825, 149
L.Ed.2d 889 (2001) (quoting Montana, 450
U.S. at 564, 101 S.Ct. 1245). Given ‘‘the
powers of self-government,’’ tribes retain
broad authority to govern internal rela-
tions. Montana, 450 U.S. at 564, 101 S.Ct.
1245. But this power ‘‘involve[s] only the
relations among members of a tribe.’’ Id.

Regulation of nonmembers is a different
story. ‘‘[T]ribes do not, as a general mat-
ter, possess authority over non-Indians
who come within their borders.’’ Plains
Com., 554 U.S. at 328, 128 S.Ct. 2709.
That’s because ‘‘the inherent sovereign
powers of an Indian tribe do not extend to

the activities of nonmembers of the tribe.’’
Atkinson Trading, 532 U.S. at 651, 121
S.Ct. 1825 (simplified). After all, ‘‘the
tribes have, by virtue of their incorpo-
ration into the American republic, lost the
right of governing persons within their
limits except themselves.’’ Plains Com.,
554 U.S. at 328, 128 S.Ct. 2709 (simplified).

In Montana, the ‘‘pathmarking case con-
cerning tribal civil authority over nonmem-
bers,’’ the Court delineated ‘‘two excep-
tions’’ to this default rule. Strate v. A-1
Contractors, 520 U.S. 438, 445–46, 117
S.Ct. 1404, 137 L.Ed.2d 661 (1997). The
first exception permits some tribal authori-
ty over ‘‘the activities of nonmembers who
enter consensual relationships with the
tribe or its members, through commercial
dealing, contracts, leases, or other ar-
rangements.’’ Montana, 450 U.S. at 565,
101 S.Ct. 1245 (simplified). Still, the ‘‘regu-
lation imposed by the Indian tribe [must]
have a nexus to the consensual relationship
itself.’’ Atkinson Trading, 532 U.S. at 656,
121 S.Ct. 1825. The second Montana ex-
ception allows regulation of ‘‘the conduct of
non-Indians TTT within its reservation
when that conduct threatens or has some
direct effect on the political integrity, the
economic security, or the health or welfare
of the tribe.’’ Montana, 450 U.S. at 566,
101 S.Ct. 1245.

Even with these exceptions, the Court
has further limited the subject matter of
tribal jurisdiction. Both exceptions recog-
nize that tribes may regulate only non-
member conduct ‘‘that implicates the
tribe’s sovereign interests.’’ Plains Com.,
554 U.S. at 332, 128 S.Ct. 2709. Thus, when
a Montana exception is met, ‘‘[e]ven then,’’
the tribal court may only have civil juris-
diction when the regulation at issue
‘‘stem[s] from the tribe’s inherent sover-
eign authority to set conditions on entry,
preserve tribal self-government, or control
internal relations.’’ Id. at 336, 128 S.Ct.
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2709. In Plains Commerce, the Court held
that a tribal court lacked jurisdiction to
adjudicate a tribal discrimination claim re-
lated to a non-Indian bank’s sale of fee
land because ‘‘regulating the sale of non-
Indian fee land’’ is unrelated to the sover-
eign interests of protecting tribal self-gov-
ernment or controlling internal relations.
Id. at 335–36, 128 S.Ct. 2709. This was the
rule ‘‘whatever consensual relationship’’
the non-Indian bank established with tribal
members. Id. at 338, 128 S.Ct. 2709 (sim-
plified).

Even under Montana’s consensual-rela-
tionship exception, a relationship alone is
insufficient. Instead, Montana permits
only the ‘‘regulation of nonmember con-
duct inside the reservation.’’ Id. at 332, 128
S.Ct. 2709 (emphasis omitted). So Mon-
tana’s first exception permits ‘‘regulation
of non-Indian activities on the reservation
that had a discernible effect on the tribe or
its members.’’ Id. (emphasis added). In-
deed, Montana and its progeny ‘‘have al-
ways concerned nonmember conduct on
the land.’’ Id. at 334, 128 S.Ct. 2709. As the
Court said, they have all ‘‘followed [a] pat-
tern, permitting regulation of certain
forms of nonmember conduct on tribal
land.’’ Id. at 333, 128 S.Ct. 2709. And this
makes sense—after all, sovereignty ‘‘cen-
ters on the land held by the tribe and on
the tribal members within the reserva-
tion.’’ Id. at 327, 128 S.Ct. 2709. So the
consensual-relationship exception requires
a relationship plus nonmember conduct on
the reservation. Simply put, the precedent
says, no on-reservation conduct, no juris-
diction.

Start with decisions before Montana. In
Washington v. Confederated Tribes of Col-
ville Indian Reservation, various Indian
tribes imposed taxes for on-reservation
sales of cigarettes to nonmembers. 447
U.S. 134, 141–45, 100 S.Ct. 2069, 65
L.Ed.2d 10 (1980). The Court upheld the
tribes’ power to do so, explaining that they

have the inherent ‘‘authority to tax the
activities or property of non-Indians taking
place or situated on Indian lands.’’ Id. at
153, 100 S.Ct. 2069. That authority in-
cludes the power ‘‘to tax non-Indians en-
tering the reservation to engage in eco-
nomic activity.’’ Id. (emphasis added). This
on-reservation requirement was articulat-
ed long before the 1980s. See, e.g., Morris
v. Hitchcock, 194 U.S. 384, 393, 24 S.Ct.
712, 48 L.Ed. 1030 (1904) (upholding tribal
authority to tax nonmembers’ cattle and
horses grazing on Indian territory because
refusal to pay the tax would allow the
animals ‘‘to be wrongfully within the terri-
tory’’); Williams v. Lee, 358 U.S. 217, 223,
79 S.Ct. 269, 3 L.Ed.2d 251 (1959) (permit-
ting tribal authority over nonpayment ac-
tion because the nonmember ‘‘was on the
[r]eservation and the transaction with an
Indian took place there’’).

Next comes Montana. In that case, the
Court tackled whether a tribe could regu-
late hunting and fishing by nonmembers
on non-Indian reservation land. Montana,
450 U.S. at 547, 101 S.Ct. 1245. The Court
concluded that the default rule, no jurisdic-
tion, applied. Id. at 566, 101 S.Ct. 1245.
For the consensual-relationship exception,
the Court determined, while the nonmem-
bers entered the reservation to fish and
hunt, thus acting on the land, they ‘‘d[id]
not enter any agreements or dealings with
the Crow Tribe so as to subject themselves
to tribal civil jurisdiction.’’ Id. The Court
thus stressed both parts of the first excep-
tion—(1) a relationship and (2) an action
on the land. Neither is sufficient alone.

A year later, the Court approved a
tribe’s power to levy a tax on natural
resources removed by nonmembers from
on-reservation tribal land. Merrion v. Ji-
carilla Apache Tribe, 455 U.S. 130, 133,
136, 102 S.Ct. 894, 71 L.Ed.2d 21 (1982).
Without citing Montana’s first exception
by name, the Court observed that tribes
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have ‘‘authority to tax non-Indians who do
business on the reservation.’’ Id. at 136–
37, 102 S.Ct. 894. In explaining the origin
of this taxing power, the Court observed
that the power comes from ‘‘the nonmem-
ber[’s] enjoy[ment of] the privilege of
trade or other activity on the reservation.’’
Id. at 141–42, 102 S.Ct. 894. So there is of
course a ‘‘territorial component to tribal
power: a tribe has no authority over a
nonmember until the nonmember enters
tribal lands or conducts business with the
tribe.’’ Id. at 142, 102 S.Ct. 894. In Mer-
rion, the nonmembers did both—they en-
tered a relationship with the tribe and
physically removed natural resources from
the reservation. See id. at 133–38, 102
S.Ct. 894. Thus, the tax ‘‘derive[d] from
the tribe’s general authority, as sovereign,
to control economic activity within its ju-
risdiction[,]TTT [such as by] requiring con-
tributions from persons or enterprises en-
gaged in economic activities within that
jurisdiction.’’ Id. at 137, 102 S.Ct. 894.

Now, fast forward to cases applying
Montana’s ‘‘consensual relationship’’ ex-
ception by name. In Strate, a car driven by
an employee of a nonmember landscaping
company collided with another nonmember
vehicle within the bounds of a reservation,
but on ‘‘alienated, non-Indian land.’’ 520
U.S. at 442–43, 454, 117 S.Ct. 1404. While
the landscaping company ‘‘was engaged in
subcontract work on the TTT [r]eservation,
and therefore had a consensual relation-
ship,’’ the on-reservation car accident be-
tween nonmembers, on non-Indian land,
was ‘‘distinctly non-tribal in nature.’’ Id. at
457, 117 S.Ct. 1404 (simplified). That is,
even with a consensual relationship, the
nonmember’s on-reservation conduct was
unrelated to that relationship. Id. Without
the hook of related on-reservation non-
member conduct, the tribal relationship
was not ‘‘of the qualifying kind’’ for juris-
diction. Id.

Atkinson Trading followed a similar
course. There, tribes sought to tax non-
member activity on non-Indian fee land—a
hotel occupancy tax on any room within
the reservation. Atkinson Trading, 532
U.S. at 647–48, 121 S.Ct. 1825. Nonmem-
ber guests paid the tax to the hotels who
remitted it to the tribe. Id. So nonmember
activity occurred on the reservation. And it
related to the tribe’s regulation. But the
tribe failed to establish the required con-
sensual relationship. Tribes could not es-
tablish a constructive relationship with
nonmember guests and businesses through
‘‘actual or potential receipt of tribal police,
fire, and medical services.’’ Id. at 655, 121
S.Ct. 1825. And even though the hotel
acquired a permit to become an ‘‘Indian
trader’’—an actual consensual relation-
ship—the permit was unrelated to the rel-
evant nonmember on-reservation conduct:
provision of rooms to nonmember guests.
Id. at 656–57, 121 S.Ct. 1825. Finally, the
Court rejected the tribes’ argument that
Merrion allowed for tribal authority be-
yond the limits of Montana. Id. at 653, 121
S.Ct. 1825. ‘‘Merrion involved a tax that
only applied to activity occurring on the
reservation, and its holding is therefore
easily reconcilable with the Montana–
Strate line of authority, which we deem to
be controlling.’’ Id. (emphasis added).

Hicks, decided the same term as Atkin-
son Trading, involved a slight twist on the
standard tribal authority framework.
There, the Court was asked whether a
‘‘tribal court may assert jurisdiction over
civil claims against state officials who en-
tered tribal land to execute a search war-
rant against a tribe member suspected of
having violated state law outside the reser-
vation.’’ Hicks, 533 U.S. at 355, 121 S.Ct.
2304. The Court explained that ‘‘[t]ribal
assertion of regulatory authority over non-
members must be connected to that right
of the Indians to make their own laws and
be governed by them.’’ Id. at 361, 121 S.Ct.
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2304. Applying that rule, the Court con-
cluded the tribe lacked the inherent power
to regulate the state officials. ‘‘[R]egu-
lat[ing] state officers in executing process
related to the violation, off reservation, of
state laws is not essential to tribal self-
government or internal relations—to the
right to make laws and be ruled by them.’’
Id. at 364, 121 S.Ct. 2304 (simplified).

The most recent case on the consensual-
relationship exception, Plains Commerce,
perhaps puts the finest point on the impor-
tance of on-reservation nonmember con-
duct. There, a tribe sought to regulate the
‘‘sale of a 2,230-acre fee parcel [located on
the reservation] that the [nonmember
b]ank had acquired from the estate of a
non-Indian.’’ Plains Com., 554 U.S. at 331,
128 S.Ct. 2709. The bank had ‘‘general
business dealings’’ with tribal members
that could have established a consensual
relationship for regulation of some activi-
ties. Id. at 338, 128 S.Ct. 2709. But the
bank’s sale of the non-Indian fee land was
not ‘‘nonmember conduct on the land’’ at
all. Id. at 334, 128 S.Ct. 2709. ‘‘The logic of
Montana is that certain activities on non-
Indian fee land (say, a business enterprise
employing tribal members) or certain uses
(say, commercial development) may in-
trude on the internal relations of the tribe
or threaten tribal self-rule.’’ Id. at 334–35,
128 S.Ct. 2709. But ‘‘conduct taking place
on the land and the sale of the land are
two very different things.’’ Id. at 340, 128
S.Ct. 2709. The former involves ‘‘regulat-
ing nonmember activity on the land.’’ Id.
at 336, 128 S.Ct. 2709. But ‘‘in no case’’ had
the Court ‘‘found that Montana authorized
a tribe to regulate the sale of [non-Indian
fee] land.’’ Id. at 334, 128 S.Ct. 2709.
‘‘Rather, [the Court’s] Montana cases have
always concerned nonmember conduct on
the land.’’ Id. And while the land sale
affected the land, that fact was immaterial
without on-reservation nonmember con-
duct. Id. at 336, 128 S.Ct. 2709.

Thus, the through-line for all these cases
is physical, on-reservation conduct by the
nonmember. Without it, no tribal jurisdic-
tion exists.

III.

No Tribal Jurisdiction over Lexington

With this framework in mind, I turn to
this case.

First, the panel violated Montana and
its progeny by gutting the on-reservation
conduct requirement. Because Lexington
never acted on the Tribe’s land, a straight-
forward application of Montana means no
tribal jurisdiction. Second, besides the geo-
graphical problems, there’s also subject-
matter problems. Simply, the regulation of
insurance, which is traditionally a state
matter, doesn’t implicate the Tribe’s sover-
eign interests. Without regulatory authori-
ty over insurance, the Tribe’s courts have
no adjudicative authority over the claims
against Lexington.

A.

Montana’s Consensual-Relationship
Exception Does Not Apply

Looking at the Montana consensual-re-
lationship exception under these circum-
stances, the Tribe lacks jurisdiction over
Lexington. As all the Court’s cases make
clear, the exception requires both a rele-
vant relationship and relevant ‘‘nonmem-
ber conduct inside the reservation.’’ Id. at
332, 128 S.Ct. 2709 (emphasis omitted).
Even assuming the insurance policies show
a consensual relationship between Lexing-
ton and the Tribe, the Tribe can’t establish
that Lexington had the requisite on-reser-
vation conduct.

1.

Lexington conducted no activity whatso-
ever on the Tribe’s land. As far as the
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record is concerned, Lexington never even
entered the Tribe’s reservation. Just look
at the jumps needed to get from the Tribe
to Lexington. First, the Tribe sought in-
surance from a nonmember insurance bro-
ker, who was located off the reservation.
Lexington Ins., 94 F.4th at 876. Second,
that insurance broker contacted an insur-
ance middleman, ‘‘Tribal First,’’ another
nonmember company located off the reser-
vation. Id. at 877. And finally, that middle-
man contracted with Lexington, a non-
member located off the reservation. Id.
The middleman handled all the paperwork.
So Lexington is at least three steps re-
moved from any conduct occurring on the
reservation. Lexington thus acted 100% off
reservation. As the panel had to concede,
‘‘all relevant conduct occurred off the [r]es-
ervation’’ and Lexington was never ‘‘physi-
cally present’’ on the reservation. Id. at
881.

This concession should end this case.
Without any actual physical activity by
Lexington on the reservation, no conduct
permits jurisdiction. As the Court has em-
phasized many times, the Tribe’s authority
‘‘reaches no further than tribal land.’’ See
Atkinson Trading, 532 U.S. at 653, 121
S.Ct. 1825. By detaching on-reservation
conduct from actual physical activity on
Indian land, we stretch tribal sovereignty
beyond the limits set by the Supreme
Court. So even though the Tribe’s reserva-
tion is only 12 square miles, its courts can
now reach the furthest corners of the
country—and perhaps the ends of the
earth.

And it is not enough that the object of
the insurance policies was tribal land. The
Court has been clear—transactions with a
direct connection to tribal land, without on-
reservation conduct, don’t suffice for juris-
diction. So nonmember ‘‘conduct taking
place on the land’’ and transactions related
to the land (like insurance policies on tribal
businesses and property) ‘‘are two very

different things.’’ Plains Com., 554 U.S. at
340, 128 S.Ct. 2709. Without more, Lexing-
ton’s insuring property and businesses on
the land isn’t enough to confer tribal court
jurisdiction.

Montana and its progeny thus hold that
tribal jurisdiction over nonmembers re-
quires the nonmember’s actual physical
presence and activity on the reservation.
Other circuits have recognized this neces-
sity. See Stifel, Nicolaus & Co. v. Lac du
Flambeau Band of Lake Superior Chippe-
wa Indians, 807 F.3d 184, 207 (7th Cir.
2015) (‘‘The actions of nonmembers outside
of the reservation do not implicate the
Tribe’s sovereignty.’’); Jackson, 764 F.3d
at 782 & n.42 (ruling against tribal juris-
diction when ‘‘[nonmembers] have not en-
gaged in any activities inside the reserva-
tion[, they] did not enter the reservation to
apply for the loans, negotiate the loans, or
execute loan documents,’’ and just ‘‘applied
for loans TTT by accessing a website’’);
MacArthur v. San Juan Cnty., 497 F.3d
1057, 1071–72 (10th Cir. 2007) (‘‘[A] tribe
only attains regulatory authority based on
the existence of a consensual employment
relationship when the relationship exists
between a member of the tribe and a
nonmember individual or entity employing
the member within the physical confines
of the reservation.’’) (emphasis added);
Hornell Brewing v. Rosebud Sioux Tribal
Ct., 133 F.3d 1087, 1093 (8th Cir. 1998)
(‘‘The Internet is analogous to the use of
the airwaves for national broadcasts over
which the Tribe can claim no proprietary
interest, and it cannot be said to constitute
non-Indian use of Indian land.’’).

2.

Contrary to the weight of authority, the
panel still found jurisdiction here. And it
did so, first, by misreading Supreme Court
precedent and, second, by relying on faulty
policy reasons. I review each error in turn.
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First, the panel twists the Supreme
Court’s clear words mandating ‘‘nonmem-
ber conduct inside the reservation’’ into a
claim that courts have ‘‘never stated that
physical presence is necessary to conclude
that nonmember conduct occurred on trib-
al land.’’ Lexington Ins., 94 F.4th at 882.
So it expressly disclaimed any ‘‘re-
quire[ment that] the nonmember TTT be
physically present on those lands.’’ Id. To
justify these linguistic gymnastics, the
panel almost entirely relies on six words
from Merrion. Recall that case involved a
tax on natural resources removed from
tribal land by nonmembers. Merrion, 455
U.S. at 135–36, 102 S.Ct. 894. While ex-
plaining the origin of tribal taxing authori-
ty, the Court observed: ‘‘a tribe has no
authority over a nonmember until the non-
member enters tribal lands or conducts
business with the tribe.’’ Id. at 142, 102
S.Ct. 894 (emphasis added). The panel took
these words to confer vast authority over
nonmembers for off-reservation actions.
According to the panel, ‘‘[n]owhere TTT has
the Court limited the definition of non-
member conduct on tribal land to physical
entry or presence.’’ Lexington Ins., 94
F.4th at 881. Taking the six words from
Merrion as license to disregard clear prec-
edent, the panel concluded that the ‘‘Court
has explicitly recognized that a nonmem-
ber either entering tribal lands or conduct-
ing business with a tribe can make that
person subject to a tribe’s regulatory au-
thority.’’ Id.

But the panel failed to appreciate the
context of the Merrion statement before
overreading it. To begin, in that section of
the opinion, the majority was responding
to the dissent’s argument ‘‘that a hallmark
of Indian sovereignty is the power to ex-
clude non-Indians from Indian lands, and
that this power provides a basis for tribal
authority to tax.’’ Merrion, 455 U.S. at 141,
102 S.Ct. 894. The majority sought to re-
fute the dissent’s claim that the taxing

power must derive from the power to ex-
clude. It thus wrote:

Instead, these cases demonstrate that a
tribe has the power to tax nonmembers
only to the extent the nonmember en-
joys the privilege of trade or other activ-
ity on the reservation to which the tribe
can attach a tax. This limitation on tribal
taxing authority exists not because the
tribe has the power to exclude nonmem-
bers, but because the limited authority
that a tribe may exercise over nonmem-
bers does not arise until the nonmember
enters the tribal jurisdiction. We do not
question that there is a significant terri-
torial component to tribal power: a tribe
has no authority over a nonmember until
the nonmember enters tribal lands or
conducts business with the tribe. How-
ever, we do not believe that this territo-
rial component to Indian taxing power,
which is discussed in these early cases,
means that the tribal authority to tax
derives solely from the tribe’s power to
exclude nonmembers from tribal lands.

Id. at 141–42, 102 S.Ct. 894 (emphasis
added). Put into context, the ‘‘conducts
business with the tribe’’ fragment is direct-
ly connected to nonmember activity inside
the territorial bounds of the reservation.
Every other part of that paragraph refers
to ‘‘activity on the reservation,’’ ‘‘nonmem-
ber ent[ry into] the tribal jurisdiction,’’ and
the ‘‘territorial component to tribal pow-
er.’’ Id. As the ‘‘Court has long stressed
TTT the language of an opinion is not al-
ways to be parsed as though we were
dealing with the language of a statute.’’
Brown v. Davenport, 596 U.S. 118, 141,
142 S.Ct. 1510, 212 L.Ed.2d 463 (2022)
(simplified). Yet that is exactly what the
panel did.

If that’s not convincing enough, the Su-
preme Court itself tempered an expansive
reading of Merrion’s language. In Atkin-
son Trading, the tribe argued for a broad
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authority over nonmembers and cited Mer-
rion as expanding the reach of the tribe’s
authority beyond the limits in the Mon-
tana line of cases. 532 U.S. at 652–53, 121
S.Ct. 1825. Rejecting this view, the Court
wrote, ‘‘Merrion, however, was careful to
note that an Indian tribe’s inherent power
to tax only extended to ‘transactions oc-
curring on trust lands and significantly
involving a tribe or its members.’ ’’ Id. at
653, 121 S.Ct. 1825 (quoting Merrion, 455
U.S. at 137, 102 S.Ct. 894) (emphasis add-
ed). The Court wrote that ‘‘[t]here are
undoubtedly parts of the Merrion opinion
that suggest a broader scope for tribal
taxing authority than the quoted lan-
guage.’’ Id. But it rejected that broad
reading, emphasizing ‘‘Merrion involved a
tax that only applied to activity occurring
on the reservation, and its holding is
therefore easily reconcilable with the Mon-
tana–Strate line of authority, which we
deem to be controlling.’’ Id. (emphasis add-
ed). And the Court closed by reiterating
the core proposition of the Montana cases:
‘‘[a]n Indian tribe’s sovereign power TTT

reaches no further than tribal land.’’ Id.

Finally, since it corrected its loose lan-
guage, the Court has never again quoted
the ‘‘conducts business with the tribe’’
phrase. Other circuits have gotten the hint;
we are the only one to have ever quoted
that language in any context. Even then,
since Atkinson, we have done so only once
and in passing. See Smith v. Salish Koote-
nai Coll., 434 F.3d 1127, 1139–40 (9th Cir.
2006) (en banc). And Smith involved con-
duct which physically ‘‘occurr[ed] on the
reservation’’ and had nothing to do with a
business relationship. See id. at 1135. All
told, Merrion’s six words cannot support
the panel’s theory—upending the entire
framework of tribal jurisdiction with a
phrase tempered by its surrounding lan-
guage, disclaimed by the Court, and never
relied upon by any other circuit. At the
very least, it is not a ‘‘foundational rule’’ as

the panel framed it. Lexington Ins., 94
F.4th at 881.

And the panel’s policy arguments do not
move the needle either. The panel first
appeals to technological innovations, claim-
ing that jettisoning physical presence
‘‘makes sense in our contemporary world
in which nonmembers, through the phone
or internet, regularly conduct business on
a reservation and significantly affect a
tribe and its members without ever physi-
cally stepping foot on tribal land.’’ Id. But
mail, telephone calls, and the internet ex-
isted long before the panel’s decision in
February 2024. And yet the Court did not
see it fit to alter its framework for those
modes of communication. Indeed, contrary
decisions from other circuits sometimes in-
volved the internet. See, e.g., Jackson, 764
F.3d at 782 (rejecting tribal jurisdiction
where nonmembers ‘‘applied for loans in
Illinois by accessing a website [hosted by
the tribal entity]’’); Hornell Brewing, 133
F.3d at 1093 (rejecting tribal jurisdiction
where nonmember offered advertising on
the internet available to tribal members).

So too for the panel’s concern that tribes
will be left unprotected without tribal ju-
risdiction. When courts deny tribal juris-
diction, they do what Montana and its
progeny require—apply generally applica-
ble state law. See, e.g., Mescalero Apache
Tribe v. Jones, 411 U.S. 145, 148–49, 93
S.Ct. 1267, 36 L.Ed.2d 114 (1973) (‘‘Indians
going beyond reservation boundaries have
generally been held subject to non-dis-
criminatory state law otherwise applicable
to all citizens of the State.’’); San Manuel
Indian Bingo & Casino v. NLRB, 475
F.3d 1306, 1312–13 (D.C. Cir. 2007)
(‘‘[W]hen a tribal government goes beyond
matters of internal self-governance and
enters into off-reservation business trans-
actions with non-Indians, its claim of sov-
ereignty is at its weakest TTT [when] en-
gaging in privately negotiated contractual
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affairs with non-Indians, [ ]the tribal gov-
ernment does so subject to generally appli-
cable laws.’’). Our court has observed the
same. Gila River Indian Cmty. v. Hen-
ningson, Durham & Richardson, 626 F.2d
708, 715 (9th Cir. 1980) (‘‘We see no reason
why commercial agreements between
tribes and private citizens cannot be ade-
quately protected by well-developed state
contract laws.’’). So the Tribe will be ade-
quately protected by Washington law or
the other state law chosen by the parties.

Finally, perhaps recognizing the sweep
of its decision, the panel sought to mini-
mize it by claiming that ‘‘sophisticated
commercial actors, such as insurers’’ could
avoid the opinion’s scope by ‘‘insert[ing]
forum-selection clauses into their agree-
ments with tribes and tribal members.’’
Lexington Ins., 94 F.4th at 887. But that
doesn’t recognize that tribal courts will
have the first crack at deciding whether to
give these clauses effect—potentially leav-
ing nonmembers in much the same posi-
tion as before. And ultimately ‘‘[t]he ability
of nonmembers to know where tribal juris-
diction begins and ends, it should be
stressed, is a matter of real, practical con-
sequence given the special nature of Indi-
an tribunals.’’ Hicks, 533 U.S. at 383, 121
S.Ct. 2304 (Souter, J., concurring) (simpli-
fied).

In turn, the panel ignored the harm
that this decision will bring to Indian
tribes within our circuit. Given the huge
uncertainty and great expense associated
with being haled into tribal courts and
subject to uncertain tribal law, many non-
members may abandon business with
tribes and tribe members. After all, why
should they subject their businesses and
employees to this newly minted vulnerabil-
ity just by answering a phone call, sending
an email, or using an internet insurance
portal? If nonmembers cut back on tribal
commerce, fewer goods and services will
be available for purchase by tribe mem-

bers. And those products that remain will
suffer from reduced competition. In the
case of insurance, premiums must now
price in unpredictable tribal law. The ines-
capable consequence of the panel’s opinion
is higher prices for tribes, which are al-
ready among the most deprived socioeco-
nomic groups.

* * *

The key question here was an easy one:
whether the ‘‘nonmember conduct inside
the reservation’’ requirement means what
it says. Plains Com., 554 U.S. at 332, 128
S.Ct. 2709 (emphasis removed). The panel
discarded that requirement—so any com-
mercial action anywhere in the world can
be constructively made into on-reservation
conduct so long as the off-reservation
‘‘business conduct[ed] with the [t]ribe TTT

is directly connected to tribal lands.’’ Lex-
ington Ins., 94 F.4th at 881. This construc-
tive presence rule is out of sync with the
long history of tribal jurisdiction and cur-
rent doctrine. We should have corrected
the error en banc.

B.

Plains Commerce’s Inherent Sovereign
Authority Requirement Not Met

The panel also erred on a second impor-
tant issue. It refused to determine whether
the type of tribal regulation here falls
within the limited sovereign powers that
tribes may maintain over nonmembers.
The ‘‘tribe’s inherent power does not reach
beyond what is necessary to protect tribal
self-government or to control internal rela-
tions.’’ Strate, 520 U.S. at 459, 117 S.Ct.
1404 (simplified). Thus, ‘‘tribal assertion of
regulatory authority over nonmembers
must be connected to that right of the
Indians to make their own laws and be
governed by them.’’ Hicks, 533 U.S. at 361,
121 S.Ct. 2304; see id. at 364, 121 S.Ct.
2304 (applying that rule to forbid tribal
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regulation because doing so ‘‘is not essen-
tial to tribal self-government or internal
relations—to the right to make laws and
be ruled by them’’ (simplified)).

In Plains Commerce, the Court clarified
the effect of this limitation. Even when
Montana’s consensual relationship excep-
tion is otherwise satisfied, federal courts
must still assure themselves that tribal
jurisdiction ‘‘stem[s] from the tribe’s inher-
ent sovereign authority to set conditions
on entry, preserve tribal self-government,
or control internal relations.’’ Plains Com.,
554 U.S. at 337, 128 S.Ct. 2709 (citing
Montana, 450 U.S. at 564, 101 S.Ct. 1245).
Only when the subject matter at issue
‘‘intrude[s] on the internal relations of the
tribe or threaten[s] tribal self-rule’’ do we
accede to tribal jurisdiction. Id. at 334–35,
128 S.Ct. 2709. So we must also look to
whether the type of tribal regulation de-
rives from a permissible font of sovereign
authority.

Thus, even when a Montana exception
applies, three circuits have read Plains
Commerce to require separate judicial in-
quiry into whether the relevant regulation
is necessary to the tribe’s inherent sover-
eign authority before approving an asser-
tion of regulatory or adjudicative authori-
ty.

1 The Seventh Circuit denied tribal ju-
risdiction because, aside from lack-
ing nonmember on-reservation con-
duct, ‘‘[the tribal entities] made no
showing that the present dispute im-
plicate[d] any aspect of ‘the tribe’s
inherent sovereign authority.’ ’’ Jack-
son, 764 F.3d at 783.

1 The Eighth Circuit explained that
‘‘[e]ven where there is a consensual
relationship with the tribe or its
members, the tribe may regulate
non-member activities only where
the regulation ‘stem[s] from the
tribe’s inherent sovereign authority
to set conditions on entry, preserve

tribal self-government, or control in-
ternal relations.’ ’’ Kodiak Oil & Gas
(USA), 932 F.3d at 1129 (quoting
Plains Com., 554 U.S. at 336, 128
S.Ct. 2709).

1 In dicta, the Sixth Circuit has ob-
served: ‘‘At the periphery [of tribal
authority], the power to regulate the
activities of non-members is con-
strained, extending only so far as
‘necessary to protect tribal self-gov-
ernment or to control internal rela-
tions.’ ’’ Little River Band of Ottawa
Indians Tribal Gov’t, 788 F.3d at 546
(quoting Montana, 450 U.S. at 564,
101 S.Ct. 1245). And when courts
review the authority of a tribe,
‘‘[t]ribal regulations of non-member
activities must ‘flow directly from
these limited sovereign interests.’ ’’
Id. (quoting Plains Com., 554 U.S. at
335, 128 S.Ct. 2709).

Only the Fifth Circuit has held other-
wise. See Dolgencorp, 746 F.3d at 175
(‘‘We do not interpret Plains Commerce to
require an additional showing that one
specific relationship, in itself, ‘intrude[s] on
the internal relations of the tribe or
threaten[s] self-rule.’ ’’) (simplified). Even
so, five judges dissented from denial of
rehearing en banc. See Dolgencorp, Inc. v.
Mississippi Band of Choctaw Indians, 746
F.3d 588, 590 (5th Cir. 2014) (Smith, J.,
dissenting from denial of rehearing en
banc).

Our court’s panel rejected the majority
view, concluding, ‘‘[i]f the conduct at issue
satisfies one of the Montana exceptions, it
necessarily follows that the conduct impli-
cates the tribe’s authority in one of the
areas described in Plains Commerce.’’
Lexington Ins., 94 F.4th at 886. That’s
simply wrong. Just look at this case.
Whether Lexington entered a consensual
relationship with the Tribe tells us nothing
about whether the Tribe’s authority stems
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from its sovereign interests. A relevant
consensual relationship under Montana
may show the nonmember’s consent to
tribal regulation and perhaps notice of
tribal authority, but it doesn’t tell us
whether jurisdiction flows from the tribe’s
inherent sovereign authority. So ‘‘whatever
‘consensual relationship’ may have been
established through’’ Lexington’s ‘‘dealing
with’’ the Tribe, the Tribe must still prove
its authority derives from its need to ‘‘set
conditions on entry, preserve tribal self-
government, or control internal relations.’’
Plains Com., 554 U.S. at 337–38, 128 S.Ct.
2709.

And, on that front, it’s doubtful that the
Tribe can justify its authority over this
insurance suit. The regulation of insurance
contracts has nothing to do with the
Tribe’s right to exclude (as Lexington has
not entered, and doesn’t seek to enter, the
reservation). And neither does the Tribe’s
interest in tribal self-governance and con-
trol of internal relations support a tribal
regulatory scheme for insurance. Even
though the Tribe has the ‘‘right to make
[its] own laws and be governed by them,’’
that doesn’t mean it may ‘‘exclude all state
regulatory authority on the reservation.’’
Hicks, 533 U.S. at 361, 121 S.Ct. 2304.
When tribal authority implicates ‘‘state in-
terests outside the reservation, TTT [s]tates
may regulate the activities even of tribe
members on tribal land.’’ Id. at 362, 121
S.Ct. 2304. And here, insurance law has
long been the province of state regulation.
‘‘States enjoyed a virtually exclusive do-
main over the insurance industry.’’ St.
Paul Fire & Marine Ins. v. Barry, 438
U.S. 531, 539, 98 S.Ct. 2923, 57 L.Ed.2d
932 (1978). In contrast, there’s no history
of tribal regulation in this area of law.
Indeed, no Tribe insurance code exists. It’s
no wonder why the policies here were reg-
istered ‘‘under the insurance code of the
state of Washington.’’ All this suggests no
role for tribal regulation under Plains
Commerce.

IV.

The Ninth Circuit, once again, is an
outlier on the law. This time we put our-
selves at odds with every other circuit on
the question of tribal jurisdiction over non-
members. Now we pierce the geographic
limits of tribal jurisdiction and refuse to
consider the substantive limits on what
tribes may regulate. Our decision provides
near limitless tribal jurisdiction over non-
members worldwide so long as they hold
themselves out for business with tribes.
This case cried out for rehearing en banc.
It is a shame that we have chosen other-
wise.

,
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Tribal Courts: 
Their History, Powers, and Challenges

Tribal Sovereignty & Protection of Indigenous Culture Panel
State Bar of Wisconsin Annual Meeting & Conference

June 19, 2025

W. Tanner Allread, J.D./Ph.D.
Richard M. Milanovich Fellow in Law, UCLA Law

Choctaw Nation of Oklahoma

“We Have Always Had Laws”: 
The Early History of Tribal Courts

• Traditional Adjudication (Pre-Contact to 1800s)
• Clans, Councils, and Ceremonies

• The Euro-American Influence (1820s and Beyond)
• Constitutions and Courts
• Cherokee Nation
• Seneca Nation
• Indian Territory The Cherokee Supreme Court, New Echota, Georgia
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“The Restraints of an External and Unknown Code”: 
Tribal Courts in the Late Nineteenth Century

• Courts as Tools of Assimilation (1880s-1930s)
• Courts of Indian Offenses

• Tribal Judicial Power & the U.S. Supreme Court (1880s-1890s)
• Ex parte Crow Dog, 109 U.S. 556 (1883)
• Talton v. Mayes, 163 U.S. 376 (1896)

Crow Dog (Lakota)

“A Vital Role in Tribal Self-Government”: 
Tribal Courts in the Twentieth Century

• Courts as an Afterthought
• The Indian Reorganization Act (1934)

• Imposing Rights, Funding Courts
• The Indian Civil Rights Act (1968)
• The Indian Self-Determination and Education 

Assistance Act (1975)

• Tribal Judicial Power & the U.S. Supreme Court (1970s-1980s)
• Oliphant v. Suquamish, 435 U.S. 191 (1978)
• Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978)
• Montana v. United States, 450 U.S. 544 (1981)
• Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985)

LBJ signing ICRA
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“Community-Based Justice”: Tribal Courts Today

• Widespread Use of Tribal Courts
• 400 tribal justice systems (out of 574 

federally recognized tribes)
• All 11 federally recognized tribes in WI 

have courts

• Tribal Innovations
• Healing to Wellness Courts
• Peacemaking
• Customary Law

Tribal Judicial Powers (under Federal Law)

Indian Civil Rights Act
• Freedom of Religion, Speech, Press, Assembly & Petition
• Unreasonable Searches and Seizures
• Double Jeopardy
• Self-Incrimination
• Taking of Private Property without Just Compensation
• Right to Speedy and Public Trial
• Excessive Bail & Fines, Cruel & Unusual Punishment

• 1- or 3-year limit on imprisonment for one offense
• Maximum penalty of 9 years imprisonment

• Equal Protection & Due Process
• Bill of Attainder or Ex Post Facto Law
• Right to Jury Trial
• Rights of Defendants (counsel, law-trained judge, publicly available laws and rules, recording)
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Tribal Judicial Powers (under Federal Law)

Criminal Jurisdiction*

*Exercise heavily influenced by Federal Criminal Jurisdiction & Public Law 280

Non-Indians for Certain Crimes (per VAWA)Indians
• Assault of Tribal Justice Personnel
• Child Violence
• Criminal Violation of Protective Orders
• Dating Violence
• Domestic Violence
• Obstruction of Justice
• Sexual Violence
• Sex Trafficking
• Stalking

Members and Non-members (per Duro 
fix)

Tribal Judicial Powers (under Federal Law)

Civil Jurisdiction
• Full Jurisdiction over Members
• No Jurisdiction over Non-members

• Montana Exceptions:
1. Consensual relationship: A tribe may regulate, through taxation, licensing, or 

other means, the activities of nonmembers who enter consensual relationships 
with the tribe or its members, through commercial dealing, contracts, leases, or 
other private consensual arrangements. 

• Nexus between Regulation & Consensual Relationship
• Foreseeability of Tribal Jurisdiction

2. Direct effects: A tribe may also retain inherent power to exercise civil 
authority over the conduct of non-Indians . . . when that conduct [drains tribal 
services and resources so severely that it actually] imperils the subsistence of 
the tribal community . . . [or] when tribal power is necessary to avert 
catastrophic consequences.
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Challenges Facing Tribal Courts

Internal
• “Colonizer’s Law” vs. Customary Law
• Judicial Independence
• Funding for Judicial Systems

External
• Clarifying SCOTUS doctrine
• Attacks on Courts’ Legitimacy: Bias, Independence, Positive Tribal Law
• History of Tribal Courts & Jurisdiction

Lexington Ins. Co. v. Smith (9th Cir. 2024)

Yakoke!

W. Tanner Allread
allread@law.ucla.edu
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Outline: State Bar of Wisconsin CLE - Indigenous Sovereignty  
By Atty. Samuel Crowfoot  
 
Length: ~20 minutes.  
 
Overall thesis: Indigenous tribes in Canada, while having a shared history and similar 
experiences by a colonizing power have fallen behind significantly to tribes in the US. In my 
opinion and experience, tribes in Canada are 50 years behind tribes in the US, namely in 
the areas of sovereignty, governance, child welfare and the ability to exist according to their 
own terms. How does Indigenous Sovereignty adjust to claims of Canada becoming the 
51st state and Provincial Separatist movements.  
 
Outline: 
 
Professional Background: 

• Former Chief Prosecutor, Hopi Tribe (Northern Arizona) 
• Former Chief Judge, Pueblo of Zuni (Western, New Mexico) 
• Experience working with victims of sexual violence as prosecutor 
• Argued and Presided over Social Services cases in Court 
• Numerous Criminal Trials 
• Throughout my career I have collaborated with various law enforcement offices like 

AUSA, USDOJ, BIA Police, Tribal LEO, FBI etc. 
• Current Siksika Nation Councillor acting as the Chair for the Board for Health, 

Family Services. Member of Public Safety, Communications, SRDL to name a few.  
• Currently appointed to the Alberta Human Rights Indigenous Advisory Circle  
• Part time Instructor: University of Calgary Law School.  

 
Working Definition of Sovereignty: 

Native American sovereignty, or tribal sovereignty, is the inherent right of Indigenous 
tribes to govern themselves within the borders of the United States. It acknowledges 
that these tribes are distinct governments, with the power to regulate their internal 
affairs, including establishing their own forms of government, determining 
membership, and enacting legislation.  
This concept is rooted in the understanding that tribal governments predate the 
US/Canada governments and derive their sovereignty from their own people and 
connection to their ancestral lands 
 

Key characteristics of sovereignty:  
• Inherent Right: Sovereignty is not a power granted by the US government but rather 

an inherent right of Indigenous peoples.  
• Government-to-Government: The US government recognizes and interacts with 

Native American tribes as distinct governments, not as special interest groups or 
individuals.  



• Self-Determination: Sovereignty allows tribes to make their own decisions about 
their internal affairs, including establishing their own governments, determining 
membership, and enacting laws.  

• Territorial Jurisdiction:Tribes have the right to govern their lands, including the right 
to control and develop resources 

• Treaty Rights: Tribal sovereignty is also recognized through treaties and other 
agreements between the US government and Native American tribes.  

• Legal Framework: Federal Indian Law recognizes the inherent sovereignty of Native 
American Nations, although this has been undermined by various laws and 
policies.  

• Reservations as Nations Within: Reservations are recognized as distinct 
governments with their own sovereign powers, including the right to make laws, tax, 
and establish their own justice systems.  

 
Discuss where and how US tribes have carved out their sovereignty are demonstrating 
the characteristics described above as well as where and how Canadian tribes have 
carved out their sovereignty as described above – and where they are lacking and how 
they can improve and show steps that they can take using American tribal 
accomplishments as a template/playbook. This discussion would look at the Indian 
Reorganization Act (USA) and compared briefly to the Indian Act (Canada).  
 
- Creation of a Tribal Prosecutor Office.  

o Detail how and why tribes need to enforce their own laws.  
o Discuss bylaws created, and the need for legislation 
o Indian Act S.88  

- Protection of Intellectual Property 
o Expressing and protecting Sovereignty via non-traditional models 

- Creation of a Tribal Constitution and Tribal Courts 
- Removing Blood Quantum from Membership requirements.  
- Decolonizing government and public services.  
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Using American Indigenous Jurisprudence as a 
Guide to Help Canadian First Nations advance 

Tribal Sovereignty. 

State Bar of 
Wisconsin: 

• Former Chief Prosecutor, Hopi Tribe (Northern Arizona)

• Former Chief Judge, Pueblo of Zuni (Western, New Mexico)

• Experience working with victims of sexual violence as 
prosecutor

• Argued and Presided over Social Service cases in Court

• Numerous Criminal Trials

• Throughout my career I have collaborated with various law 
enforcement offices like AUSA, USDOJ, BIA Police, Tribal LEO, 
FBI etc.

• Current Siksika Nation Councillor (Elected).

• Former appointee to the Alberta Human Rights Tribunal, 

• U of Calgary Law School (Part time instructor). 

Professional Background 
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Indigenous Sovereignty 

Tribal sovereignty, is the 
inherent right of Indigenous 
tribes to govern themselves 

within the borders of the United 
State or Canada.

It acknowledges that these 
tribes are distinct governments, 
with the power to regulate their 

internal affairs, including 
establishing their own forms of 

government, determining 
membership, and enacting 

legislation.

These concepts are rooted in 
the understanding that tribal 
governments predate the US 
government and derive their 
sovereignty from their own 

people and connection to their 
ancestral lands

Key Aspects of Sovereignty

Government-to-Government: 
The US/CDN governments 

recognize and interacts with 
tribal nations as distinct 

Governments, not as special 
interest groups or 

individuals. (UNDRIP Articles 4 
and 5.)

In Canada, Treaties are key 
legal documents as 
foundational as the 

Constitution, there is also the 
Indian Act which governs, how 

Indian Bands are run.
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Key Aspects of Sovereignty

Self-Determination: Sovereignty
allows tribes to make their own 
decisions about their internal 
affairs, including establishing
their own governments,
determining membership, and
enacting laws. (UNDRIP Articles
4 and 5.)

Territorial Jurisdiction: Tribes
have the right to govern their 
lands, including the right to
control and develop resources

First Nations in Canada are 50 years behind 

In many ways, First Nations in Canada are behind tribes in the USA. While there 
are many similarities between the two nations in their legal and colonial history, 

Native American tribes enjoy significantly more governance and self 
determination when compared to many Canadian First Nations.  
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Criminal Jurisdiction 

• In Canada:
• Criminal law is a federal responsibility.

Under Section 91(27) of the Constitution 
Act, 1867, the Parliament of Canada has 
the exclusive power to enact criminal law 
and procedure. Carried out by the Province. 

• Very little Tribal Jurisdiction.

• In USA : 
• Tribal nations hold a unique status in the 

legal system. They are considered 
"domestic dependent nations", meaning 
they have sovereign powers but are also 
subject to federal oversight. 

• Tribal nations can:
• Enforce their own criminal laws on their 

land
• Operate their own police forces and courts
• Prosecute certain crimes committed by 

Native Americans within tribal territory

Child Welfare Legislation: USA

• The Indian Child Welfare (ICWA), enacted in 1978, is a United 
States federal law that establishes minimum standards for 
the removal of American Indian children and their placement 
in homes, prioritizing the best interests of the child and the 
stability of Indian families and tribes.

• It mandates efforts to keep families intact, prioritizes out-of-
home placements within their family and community, and 
ensures the child’s tribal nation and family are fully informed 
and involved in state court proceedings.

• Widely regarded as the gold standard in child welfare policy, 
ICWA has guided appropriate placements for Native children 
that meet all their needs
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ICWA 
CHALLENGED

• Recently challenged in the U.S. Supreme Court 
case, Haaland v. Brackeen, which was decided in 
June 2023. The Supreme Court ultimately upheld 
the constitutionality of ICWA, affirming its 
importance in protecting the best interests of 
Native American children and promoting tribal 
sovereignty. 

Child 
Welfare: 
Canada

• Bill C-92, officially titled "An Act respecting First 
Nations, Inuit and Métis children, youth and 
families," is Canadian legislation that affirms the 
inherent right of self-government for Indigenous 
peoples in relation to child and family services.

• It aims to reduce the overrepresentation of 
Indigenous children in the child welfare system 
and maintain their connections to their families, 
communities, and cultures.
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Purpose and 
Intent of Bill 

C92

Indigenous children in Canada are significantly 
overrepresented in the child welfare 
system. They face a higher risk of entering care 
and experience longer stays compared to non-
Indigenous children.

This overrepresentation is rooted in historical 
injustices and systemic issues, including poverty, 
lack of resources, and discrimination. Efforts are 
underway to address these issues through 
reconciliation, self-determination, and culturally 
relevant approaches to child welfare

Bill C92: 
Legal 

challenge

Bill C92 has faced a legal challenge, the core of 
the challenge centers on whether the federal 
government has the authority to legislate in the 
area of Indigenous child and family services, which 
Quebec argues falls under provincial jurisdiction.

The Supreme Court of Canada (SCC) ultimately 
upheld the constitutional validity of Bill C-92 in a 
unanimous decision. The SCC affirmed that the 
legislation falls within federal jurisdiction and that 
the recognition of Indigenous jurisdiction over child 
and family services is a valid exercise of federal 
power.

The court also emphasized that the bill's purpose is 
to protect the well-being of Indigenous children 
and families by promoting culturally appropriate 
services and advancing reconciliation
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What can we in Canada learn 
from tribes down south? 

• Tribal Constitutions/Ways to govern
• About half the tribes in America 

have a constitution
• Few tribes in Canada have them, 

(at least to the extent that they 
exist in the US.)

• While some Tribal Courts exist in 
Canada, Tribal Courts in the US 
are much more common. 

• The importance of Tribal Court:
• Allows tribes to govern their own 

disputes according to their own 
tradition and custom. 

• Allows for greater control over the 
lives of their citizens. 

What can we in Canada learn 
from tribes down south?

13
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Enforcing Legislation: Prosecutor Office

Prosecutors are essential to the justice system because they ensure that justice is 
served by fairly and impartially presenting evidence to the court to determine guilt 
or innocence. 

They represent the public interest and work to uphold the rule of law, ensuring that 
those accused of crimes are treated fairly and that the rights of victims are 
protected.

In Canada, the only prosecutor’s office to my knowledge is in Kahnawake – and us.

15
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Siksika Prosecutor Office

• Rather than the Crown, province, or municipal governments, the 
new Siksika prosecutor's office will enforce the nation's by-laws in 
provincial court. Anyone who enters Siksika lands will be subject 
to the nation's by-laws as passed by its Chief and Council.
• The Crown has typically prosecuted criminal cases on first nations' 

lands, but there has been a gap regarding by-law enforcement, 
says Siksika Nation Councilor Samuel Crowfoot.
• "In listening to members of our community, we noticed some gaps 

in services," he says, specifically on enforcement of infractions 
that by-laws would typically cover.
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Challenges: 

https://www.jccf.ca/journalist-challenges-siksika-nations-attempt-to-muzzle-
criticism-of-reserve-living-conditions/

Siksika and other First Nations are looking to the US and 
other Countries for guidance and ways to protect and 
advance our Sovereignty – like missing pieces of the 
puzzle

19
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The tribe registered the name 
Navajo as a trademark in 1943, 
according to court documents

https://www.theguardian.com/us-news/2016/nov/18/urban-outfitters-navajo-nation-
settlement
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Traditional 
Ways of 

Ownership
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Other Ways We Look South

• Blood Quantum
• Membership Criteria
• Economic Partnerships
• Hunting
• Resource Development
• Gaming
• Health
• Cross Border Issues (Jay Treaty Border Association). 

25



Wisconsin State Bar Conference 

Tribal Sovereignty Panel Questions 

 

Moderator: Torey Dolan (Choctaw Nation of Oklahoma) 

Panelists: Tanner Allread (Choctaw Nation of Oklahoma), Samuel Crowfoot (Siksika Nation, 
Oneida, Saulteaux, Akwesasne) 

 

Questions: 

1) For all panelists: Tribal sovereignty is inherent within Indian Tribes and is not a 
byproduct of the United States and Canadian Legal systems but predates them. How does 
pre-colonial sovereignty influence Tribal sovereigns today, both in the U.S. and Canada? 

a. Follow up for all panelists:  
i. How have Tribal sovereigns evolved in relation to colonization? 

ii. What influences have the United States and Canada had on Tribal 
Nations? 

2) For Tanner Allread: In Talton v. Mayes, the United States Supreme Court held that when 
an Indian Tribe is exercising its inherent sovereignty, such sovereignty is not constrained 
by the United States Constitution’s bill of rights because Indian Tribes are pre-
constitutional and extra-constitutional sovereigns. That was a case about a Cherokee 
defendant being tried criminally by a Cherokee Nation court. In the dissent for the denial 
of an en banc rehearing in Lexington Insurance Co. v. Smith, six Judges signed on in 
dissent to an opinion that states, “Now Indian tribes retain only the sovereign powers not 
divested by Congress and not inconsistent with their dependence on the federal 
government. So federal law – not Indian sovereignty – defines the outer boundaries of an 
Indian Tribe’s power over non-Indians.” Are these legal conclusions reconcilable? 

a. Follow Up: 
i. U.S. precedent frequently distinguishes Tribal sovereignty over 

Indians/members as compared to non-Indians/members. Do these 
distinctions reflect an internally coherent theory of Tribal sovereignty, or 
something else? 

3) For Samuel Crowfoot: Canada as familiar yet very different relationship with First 
Nations. The Canadian Constitution recognizes the rights of aboriginal peoples which 
include the Inuit, the Metis, and Indian (or “First Nations”). Canada is today an 
independent nation under the British Monarchy. According to the Canadian census, 
Indigenous people represent 5% of the total Canadian population. The Indian Act 
centralizes within the federal government of identifying “status” Indians that has left 
many Indigenous people out of its legal framework and Indigenous people in Canada face 
disproportionate socioeconomic hardships and difficulties with the state in the areas of 



health care, foster care, housing, and incarceration. How do these differences between the 
United States and Canada impact how Tribal communities have evolved?  

a. Follow Up: How do treaties in Canada impact modern dealings between Tribes 
and the federal and/or provincial governments? 

4)  For all panelists: Part of the long legacy of colonialism is that Indigenous governments, 
systems, and cultures, have long been deemed “inferior” or “primitive” by settlers and 
settler-governments. Today, many of these ideas continue in characterizations of Tribal 
governments or Tribal courts as “corrupt,” “unsophisticated,” or “ill equipped” to handle 
serious legal matters. From your perspective, how can Tribal governments and Native 
people balance a desire for sovereignty that is not bound to or defined by colonial 
standards while wanting to ensure that Tribal sovereignty is respected by external 
sovereigns? 

a. Follow Up:  
i. The Tribal Law and Order Act and the Violence Against Women Act here 

in the United States require that Tribal Courts meet American standards 
before exercising enhanced criminal jurisdiction over Indians and non-
Indians. What does this pressure to assimilate Tribal courts mean for 
Tribal sovereignty?  

ii. In the past five years, there have been calls from activists to shift 
government systems away from carceral systems and punitive legal 
systems towards rehabilitative systems of justice. In many ways, these 
activists are coming around to what many Tribal communities historically 
engaged in. What can restorative justice mean for Indian Tribes? What can 
alternative modes of justice mean for Tribal sovereignty?  

5) Time for organic follow ups and/or audience Q&A.  
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