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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    Mi chael  Scot t  Long seeks 

r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng hi s convi ct i on and sent ence f or  second- degr ee sexual  

assaul t  and f al se i mpr i sonment . 1  He asser t s t hat  t her e was 

i nsuf f i c i ent  evi dence t o convi ct  hi m of  ei t her  of f ense.   I n 

addi t i on,  he cont ends t hat  t he c i r cui t  cour t  er r oneousl y  

                                                 
1 St at e v.  Long,  No.  2007AP2307- CR,  unpubl i shed sl i p op.  

( Ct .  App.  Aug.  12,  2008)  ( af f i r mi ng j udgment s of  t he c i r cui t  
cour t  f or  St .  Cr oi x Count y,  Edwar d F.  Vl ack,  I I I ,  Judge. )  
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concl uded t hat  he was a per si s t ent  r epeat er  under  Wi s.  St at .  

§ 939. 62( 2m)  ( 2007- 08) . 2   

¶2 We concl ude t hat  t her e was suf f i c i ent  evi dence f or  a 

j ur y t o f i nd Long gui l t y of  second- degr ee sexual  assaul t  and 

f al se i mpr i sonment .   However ,  we al so det er mi ne t hat  t he c i r cui t  

cour t  i ncor r ect l y appl i ed Wi s.  St at .  § 939. 62( 2m) .   Under  t he 

pl ai n l anguage of  t he st at ut e and t he f act s al l eged i n t he 

compl ai nt ,  Long i s not  a per si st ent  r epeat er .   Accor di ngl y,  we 

af f i r m t he convi ct i ons,  vacat e t he sent ence,  and r emand t o t he 

c i r cui t  cour t  f or  r esent enci ng consi st ent  wi t h t hi s opi ni on.  

I  

¶3 On Oct ober  24,  2004,  Mi chael  S.  Long ent er ed t he 

Count r y I nn i n Ri ver  Fal l s and had an encount er  wi t h t he f r ont  

desk at t endant ,  Bobbi e D.   Accor di ng t o t he cr i mi nal  compl ai nt ,  

Bobbi e D.  t ol d t he pol i ce t hat  Long asked her  t o hug hi m so t hat  

she coul d f eel  hi s peni s.   He t hen gr abbed Bobbi e D.  f r om 

behi nd,  huggi ng her  t hr ee or  f our  t i mes.   She t ol d t he pol i ce 

t hat  hi s peni s t ouched her  but t ocks and i nner  t hi gh t hr ough 

t hei r  c l ot hi ng.   Ul t i mat el y,  Bobbi e D.  f l ed and Long depar t ed.    

¶4 Long was char ged wi t h one count  of  second- degr ee 

sexual  assaul t  cont r ar y t o Wi s.  St at .  § 940. 225( 2) ( a)  and one 

count  of  f al se i mpr i sonment  cont r ar y t o § 940. 30.   For  bot h 

count s,  he was char ged as a per si st ent  r epeat er  under  Wi s.  St at .  

§ 939. 62( 2m) ( b) 1.   That  subsect i on i s commonl y r ef er r ed t o as 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t he Wi sconsi n " t hr ee st r i kes"  st at ut e,  and i t  can subj ect  a 

t hi r d- t i me of f ender  t o a mandat or y t er m of  l i f e i mpr i sonment  

wi t hout  t he possi bi l i t y  of  par ol e.    

¶5 To count  as a st r i ke,  a pr evi ous convi ct i on must  have 

been f or  a " ser i ous f el ony. "   The st at ut e l i s t s Wi sconsi n 

of f enses t hat  ar e consi der ed t o be ser i ous f el oni es.   Wi s.  St at .  

§ 939. 62( 2m) ( a) 2m.   Fur t her ,  i t  pr ovi des t hat  a " compar abl e"  

out - of - st at e convi ct i on can be count ed as a st r i ke " onl y i f  t he 

cour t  det er mi nes,  beyond a r easonabl e doubt ,  t hat  t he v i ol at i on 

r el at i ng t o t hat  convi ct i on woul d const i t ut e a [ ser i ous f el ony]  

i f  commi t t ed by an adul t  i n t hi s st at e. "   Wi s.  St at .  

§§ 939. 62( 2m) ( a) d. ,  939. 62( 2m) ( d) .    

¶6 The compl ai nt  l i s t ed t wo Mi nnesot a convi ct i ons as t he 

basi s f or  appl i cat i on of  t he per si st ent  r epeat er  st at ut e:  a 

December  18,  2003 convi ct i on f or  f i r st - degr ee bur gl ar y and a 

Januar y 7,  2004 convi ct i on f or  f our t h- degr ee cr i mi nal  sexual  

conduct . 3  Long f i l ed a mot i on t o di smi ss t he per si st ent  r epeat er  

enhancer .   The j udge def er r ed consi der at i on unt i l  af t er  t r i al ,  

r easoni ng t hat  Long' s st at us as a per si st ent  r epeat er  woul d onl y 

be r el evant  f or  sent enci ng pur poses i f  Long was f ound gui l t y of  

second- degr ee sexual  assaul t  or  f al se i mpr i sonment .    

¶7 At  t r i al ,  Bobbi e D.  t est i f i ed t hat  she was wor ki ng 

behi nd t he desk at  t he Count r y I nn on t he eveni ng of  Oct ober  24,  

                                                 
3  The compl ai nt  al so l i s t ed an August  11,  2003 convi ct i on 

f or  i ndecent  exposur e.   Si nce t he f i l i ng of  t he compl ai nt ,  t he 
St at e has not  ar gued t hat  t he 2003 i ndecent  exposur e convi ct i on 
woul d const i t ut e a ser i ous f el ony i n Wi sconsi n.  
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2004.   Long ent er ed t he mot el  wear i ng whi t e spandex shor t s,  a 

pur pl e shi r t ,  and a basebal l  cap. 4  He t ol d her  t hat  he was 

wear i ng spandex because he l ost  a bet ,  and he asked i f  i t  was 

r eveal i ng.   She t est i f i ed t hat  she t hought  he was j oki ng,  and 

when Long asked her  t o accompany hi m t o t he br eakf ast  r oom,  she 

went .    

¶8 At  t hat  poi nt ,  Long asked Bobbi e D.  t o r at e hi s peni s 

on a scal e f r om one t o t en and asked her  t o come hug hi m so t hat  

she coul d t el l  hi m how hi s peni s f el t .   Bobbi e D.  t est i f i ed t hat  

she " di dn' t  know what  t o do"  and t hat  she " j ust  st ood t her e"  

because " she was t oo af r ai d t o l eave at  t hat  poi nt . "   She al so 

t est i f i ed,  " I  sai d no and I  st ar t ed t o back away.   I  j ust  t ook 

one or  t wo st eps away.   I  di dn' t  l eave t he r oom but  I  backed 

away and I  sai d no. "  

¶9 On cr oss- exami nat i on,  however ,  Bobbi e D.  was uncer t ai n 

about  whet her  she af f i r mat i vel y t ol d Long he coul d not  hug her .   

The f ol l owi ng exchange occur r ed bet ween Bobbi e D.  and t he 

def ense at t or ney:   

Q:  And does t he r epor t  i ndi cat e t hat  Mr .  Long asked 
you i f  you woul d mi nd i f  he hugged you? 

A:  That ' s what  i t  says.  

Q:  And t hat  your  r esponse was t hat  you di dn' t  say 
anyt hi ng,  i s t hat  cor r ect ? 

A.  I  sai d I  woul dn' t  do i t .   I ' m not  goi ng t o hug hi m.  

                                                 
4 Long di d not  t est i f y,  but  he st i pul at ed t hat  he was t he 

i ndi v i dual  who appr oached Bobbi e D.  at  t he Count r y I nn on 
Oct ober  24,  2004.    
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Q:  Your  t est i mony t oday i s t hat  you t ol d Mr .  Long t hat  
you woul d not  hug hi m? 

A:  When he asked i f  I  woul d mi nd i f  he hugged me I  
don' t  r emember ,  I  guess I  don' t  r ecal l  i f  I  s t ood 
t her e or  i f  I  sai d no but  he never  asked i f  I  woul d 
hug hi m.   

¶10 Bobbi e D.  t est i f i ed t hat  Long assaul t ed her :  " He 

appr oached me and gr abbed me and put  hi s ar ms ar ound me and 

hugged t hr ee t o f our  di f f er ent  t i mes. "   She descr i bed t he hug as  

" [ v] er y f or cef ul .   I t  was ver y t i ght . "   She t est i f i ed t hat  hi s 

peni s t ouched her  but t ocks and i nner  t hi gh t hr ough her  c l ot hes.   

" He j ust  kept  hol di ng on ver y t i ght  and bot h ar ms wer e ar ound 

and i t  was j ust  ver y t i ght  and he di dn' t  l et  go. "   Bobbi e D.  

f ur t her  t est i f i ed t hat  she di d not  cr y out  or  say anyt hi ng 

because she was af r ai d,  and she di d not  r un away because he was 

hol di ng her  t oo t i ght l y.   When he l et  go,  she r an behi nd t he 

desk and i nt o a back r oom and cal l ed her  super vi sor .    

¶11 The j ur y was i nst r uct ed on second- degr ee sexual  

assaul t  and t he l esser  i ncl uded cr i me of  f our t h- degr ee sexual  

assaul t , 5 as wel l  as on f al se i mpr i sonment .   The j ur y r et ur ned 

gui l t y ver di ct s f or  bot h second- degr ee sexual  assaul t  and f al se 

i mpr i sonment .    

¶12 Pr i or  t o sent enci ng,  t he c i r cui t  cour t  i ssued a 

wr i t t en memor andum deci s i on and or der  concl udi ng beyond a 

                                                 
5 Bot h second-  and f our t h- degr ee sexual  assaul t  r equi r e 

pr oof  t hat  t he def endant  had sexual  cont act  wi t h t he v i ct i m and 
t hat  t he v i ct i m di d not  consent  t o t he sexual  cont act .   Second-
degr ee sexual  assaul t  r equi r es pr oof  of  one addi t i onal  el ement ——
t hat  t he sexual  cont act  was by use or  t hr eat  of  f or ce or  
v i ol ence.   Compar e Wi s.  St at .  §§ 940. 225( 2) ( a)  and 940. 225( 3m) .  
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r easonabl e doubt  t hat  t wo of  Long' s pr evi ous convi ct i ons wer e 

compar abl e t o ser i ous f el oni es i n Wi sconsi n.   Thus,  t he cour t  

det er mi ned t hat  Long woul d be sent enced t o a l i f e sent ence 

wi t hout  t he possi bi l i t y  of  par ol e under  t he per si st ent  r epeat er  

st at ut e,  Wi s.  St at .  § 939. 62( 2m) ( c) .  

¶13 I n r eachi ng t hi s concl usi on,  t he c i r cui t  cour t  

exami ned Long' s pr evi ous convi ct i on f or  f our t h- degr ee cr i mi nal  

sexual  conduct  i n Washi ngt on Count y,  Mi nnesot a.   Accor di ng t o 

t he cr i mi nal  compl ai nt ,  Long ent er ed a t anni ng sal on on Mar ch 

23,  2003,  and had sexual  cont act  wi t h an empl oyee wi t hout  her  

consent .   Ther e i s no pl ea col l oquy or  j udgment  of  convi ct i on i n 

t he r ecor d.   However ,  accor di ng t o a Mi nnesot a sent enci ng or der ,  

i t  appear s t hat  Long pl eaded gui l t y t o f our t h- degr ee cr i mi nal  

sexual  conduct  on Januar y 7,  2004.   The ci r cui t  cour t  i n t hi s 

case det er mi ned t hat  t hi s convi ct i on was compar abl e t o a 

Wi sconsi n convi ct i on f or  second- degr ee sexual  assaul t ,  and t hus 

t he convi ct i on count ed as one st r i ke.   Long does not  cont est  

t hi s r ul i ng.  

¶14 The ci r cui t  cour t  al so exami ned Long' s pr evi ous 

convi ct i on f or  f i r st - degr ee bur gl ar y i n Hennepi n Count y,  

Mi nnesot a.   Accor di ng t o t he cr i mi nal  compl ai nt ,  t wo women 

al l owed Long t o ent er  t hei r  apar t ment  on Mar ch 26,  2003.   Once 

i nsi de,  Long asked t he women t o r at e t he s i ze of  hi s peni s.   The 

women t ol d Long t o l eave,  and he di d.   About  one mi nut e l at er  he 

r eent er ed t he apar t ment  wi t hout  knocki ng,  went  i nt o one of  t he 

bedr ooms,  and began t o mast ur bat e.   One of  t he women yel l ed at  

hi m t o l eave.   Long t ol d her  t hat  she had a " ni ce but t "  and 
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asked t o see i t .   When she r ef used,  Long pul l ed down her  pant s 

and gr abbed her  but t ocks.    

¶15 Long was char ged wi t h f i r st - degr ee bur gl ar y,  f i f t h-

degr ee cr i mi nal  sexual  conduct ,  and i ndecent  exposur e.   Ther e i s 

no j udgment  of  convi ct i on or  pl ea col l oquy i n t he r ecor d.   

Nonet hel ess,  accor di ng t o a cour t  document  ent i t l ed " Ter ms and 

Condi t i ons of  Fel ony Sent ence, "  i t  appear s t hat  Long pl ed gui l t y 

t o t he bur gl ar y char ge on December  13,  2003.   Ther e i s not hi ng 

i n t he r ecor d i ndi cat i ng t he di sposi t i on of  t he f i f t h- degr ee 

cr i mi nal  sexual  conduct  char ge or  t he i ndecent  exposur e char ge.   

However ,  at  or al  ar gument  t he par t i es agr eed t hat  t hose char ges 

had been di smi ssed.  

¶16 The ci r cui t  cour t  al so det er mi ned t hat  t he under l y i ng 

conduct  i n t he Hennepi n Count y convi ct i on " woul d const i t ut e 

second- degr ee sexual  assaul t  under  Wi sconsi n l aw. "   The cour t  

t hus concl uded t hat  t he bur gl ar y convi ct i on was a second st r i ke,  

and t hat  t he per si st ent  r epeat er  enhancement  woul d be appl i ed t o 

t he sent ence.    

¶17 On November  26,  2006,  Long was sent enced t o l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e on t he second-

degr ee sexual  assaul t  convi ct i on.   The cour t  al so sent enced hi m 

t o a concur r ent  sent ence of  t hr ee year s conf i nement  and t hr ee 

year s ext ended super vi s i on on t he f al se i mpr i sonment  convi ct i on.  

¶18 Long appeal ed,  ar gui ng t hat  t her e was i nsuf f i c i ent  

evi dence t o convi ct  hi m of  second- degr ee sexual  assaul t  and 

f al se i mpr i sonment .   He al so chal l enged t he appl i cat i on of  t he 

per si st ent  r epeat er  penal t y enhancement ,  asser t i ng t hat  hi s 
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Hennepi n Count y bur gl ar y convi ct i on was not  compar abl e t o a 

ser i ous f el ony i n Wi sconsi n.   The cour t  of  appeal s i ssued a per  

cur i am deci s i on af f i r mi ng t he convi ct i ons and sent ences.  

I I  

¶19 Thi s case r equi r es us t o r evi ew t he suf f i c i ency of  

evi dence suppor t i ng a j ur y ver di ct .   When a def endant  chal l enges 

a ver di ct  based on suf f i c i ency of  t he evi dence,  we gi ve 

def er ence t o t he j ur y ' s det er mi nat i on and vi ew t he evi dence i n 

t he l i ght  most  f avor abl e t o t he St at e.   St at e v.  Hayes,  2004 WI  

80,  ¶57,  273 Wi s.  2d 1,  681 N. W. 2d 203.   I f  mor e t han one 

i nf er ence can be dr awn f r om t he evi dence,  we must  adopt  t he 

i nf er ence t hat  suppor t s t he convi ct i on.   St at e v .  Hami l t on,  120 

Wi s.  2d 532,  541,  356 N. W. 2d 169 ( 1984) .   We wi l l  not  subst i t ut e 

our  own j udgment  f or  t hat  of  t he j ur y unl ess t he evi dence i s so 

l acki ng i n pr obat i ve val ue and f or ce t hat  no r easonabl e j ur y 

coul d have concl uded,  beyond a r easonabl e doubt ,  t hat  t he 

def endant  was gui l t y.   St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  

507,  451 N. W. 2d 752 ( 1990) .    

¶20 Thi s case al so r equi r es us t o i nt er pr et  and appl y t he 

per si st ent  r epeat er  st at ut e,  Wi s.  St at .  § 939. 62( 2m) .   St at ut or y  

i nt er pr et at i on and appl i cat i on pr esent  quest i ons of  l aw whi ch we 

r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t  and t he cour t  of  appeal s.   St at e ex r el .  Hi pp v.  

Mur r ay,  2008 WI  67,  ¶20,  310 Wi s.  2d 342,  750 N. W. 2d 873.   We 

i nt er pr et  st at ut or y l anguage i n t he cont ext  i n whi ch i t  i s  used,  

not  i n i sol at i on but  as par t  of  a whol e and i n r el at i on t o t he 
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l anguage of  sur r oundi ng or  c l osel y r el at ed st at ut es.   St at e v.  

MacAr t hur ,  2008 WI  72,  ¶9,  310 Wi s.  2d 550,  750 N. W. 2d 910.  

I I I  

¶21 We addr ess f i r st  t he chal l enges Long makes t o hi s 

Wi sconsi n convi c t i ons f or  second- degr ee sexual  assaul t  and f al se 

i mpr i sonment .   Long ar gues t hat  t her e was i nsuf f i c i ent  evi dence 

f or  a r easonabl e j ur y t o convi ct  hi m of  ei t her  of f ense.   

Speci f i cal l y,  he ar gues t hat  t her e was i nsuf f i c i ent  evi dence of  

use of  f or ce t o sust ai n hi s convi ct i on f or  second- degr ee sexual  

assaul t .   As t o t he f al se i mpr i sonment  convi ct i on,  he ar gues 

t hat  t her e was i nsuf f i c i ent  evi dence t hat  he conf i ned or  

r est r ai ned Bobbi e D.  and t hat  t her e was i nsuf f i ci ent  evi dence t o 

show a l ack of  consent .   We addr ess t hese ar gument s i n t ur n. 6 

A 

¶22 The j ur y was i nst r uct ed t hat  t o f i nd Long gui l t y of  

second- degr ee sexual  assaul t ,  i t  must  concl ude t hat :  ( 1)  Long 

had sexual  cont act  wi t h Bobbi e D. ;  ( 2)  Bobbi e D.  di d not  consent  

t o t he sexual  cont act ;  and ( 3)  t he sexual  cont act  was by use or  

t hr eat  of  f or ce or  v i ol ence.   The i nst r uct i ons speci f i ed t hat  

t he t hi r d el ement  i s sat i sf i ed i f  t he " use or  t hr eat s of  f or ce 

or  v i ol ence compel  t he v i ct i m t o submi t .   The phr ase by use of  

                                                 
6 Long al so asser t s t hat  t he r ul e of  l eni t y shoul d appl y 

her e.   Under  t he r ul e of  l eni t y,  we wi l l  const r ue a cr i mi nal  
st at ut e i n f avor  of  t he accused " [ w] hen t her e i s doubt  as t o t he 
meani ng of  a cr i mi nal  st at ut e. "   St at e v.  Qui nt ana,  2008 WI  33,  
¶66,  308 Wi s.  2d 615,  748 N. W. 2d 447 ( quot at i ons and ci t at i ons 
omi t t ed) .   Because we do not  doubt  t he meani ng of  t he cr i mi nal  
st at ut es at  i ssue,  we do not  appl y t he r ul e of  l eni t y her e.   
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f or ce i ncl udes f or ci bl e sexual  cont act  or  f or ce used as t he 

means of  maki ng sexual  cont act . "   Long does not  ar gue t hat  t he 

j ur y i nst r uct i ons wer e er r oneous.  

¶23 I nst ead,  he ar gues t hat  t her e was i nsuf f i c i ent  

evi dence of  f or ce because Bobbi e D.  t est i f i ed t hat  he hugged her  

and a hug i s not  equi val ent  t o f or ce.   He f ur t her  ar gues t hat  

because Bobbi e D.  was not  cer t ai n whet her  she t ol d Long not  t o 

hug her ,  t he j ur y was pr esent ed wi t h i nsuf f i c i ent  evi dence t o 

concl ude t hat  Long f or ced her  t o submi t  t o sexual  cont act .   I n 

essence,  Long ar gues t hat  i f  Bobbi e D.  passi vel y succumbed t o 

t he hug,  t he hug coul d not  have been f or cef ul  or  v i ol ent . 7   

¶24 Long' s ar gument s ar e not  per suasi ve.   Under  Wi sconsi n 

l aw,  f or ce has been used when t he vi ct i m i s compel l ed t o submi t .   

See St at e v.  Bonds,  165 Wi s.  2d 27,  32,  477 N. W. 2d 265 ( 1991)  

( concl udi ng t hat  t he f or ce el ement  of  second- degr ee sexual  

assaul t  was met  when Bonds gr abbed a woman' s ni ppl e and squeezed 

i t ) .   I n Bonds,  t he cour t  sai d,  " For ce used at  t he t i me of  

cont act  can compel  submi ssi on as ef f ect i vel y as f or ce or  t hr eat  

                                                 
7 Al t hough Long' s ar gument  mi ght  be const r ued as an at t empt  

t o ar gue t hat  Bobbi e D.  consent ed t o t he sexual  cont act ,  we do 
not  and cannot  r ead i t  t hat  way.   Sexual  cont act  occur r ed when 
Long pr essed hi s peni s agai nst  Bobbi e D' s body.   Even i f  Bobbi e 
D.  af f i r mat i vel y consent ed t o t he hug,  t hat  f act  woul d not  
est abl i sh t hat  she consent ed t o t he sexual  cont act .    

Fur t her ,  Long has conceded t hat  t her e was suf f i c i ent  
evi dence t o convi ct  hi m of  f our t h- degr ee sexual  assaul t ,  def i ned 
as sexual  cont act  wi t hout  consent .   Thus,  Long has acknowl edged 
t hat  a j ur y coul d f i nd t hat  Bobbi e D.  di d not  consent  t o sexual  
cont act .    



No.  2007AP2307- CR   

 

11 
 

occur r i ng bef or e cont act .   Regar dl ess of  when t he f or ce i s 

appl i ed,  t he v i ct i m i s f or ced t o submi t . "   I d.   

¶25 Her e,  Bobbi e D.  t est i f i ed t hat  Long gr abbed her ,  

hugged her  t i ght l y and f or ci bl y,  and t hat  she was t oo af r ai d t o 

cr y out .   Fr om t hi s t est i mony,  t he j ur y coul d have det er mi ned 

t hat  Long f or ci bl y hel d Bobbi e D. ,  compel l i ng her  t o submi t  so 

t hat  he coul d make sexual  cont act .   We concl ude t hat  a 

r easonabl e j ur y coul d have det er mi ned beyond a r easonabl e doubt  

t hat  t he sexual  cont act  was by use or  t hr eat  of  f or ce or  

v i ol ence.  

B 

¶26 Long al so ar gues t hat  t her e was i nsuf f i c i ent  evi dence 

t o convi ct  hi m of  f al se i mpr i sonment .   The j ur y was i nst r uct ed 

on t he f i ve el ement s of  f al se i mpr i sonment :  ( 1)  t he def endant  

conf i ned or  r est r ai ned Bobbi e D. ;  ( 2)  he di d so i nt ent i onal l y;  

( 3)  he di d so wi t hout  her  consent ;  ( 4)  t he def endant  had no 

l awf ul  aut hor i t y  t o r est r ai n her ;  and ( 5)  he knew t hat  she di d 

not  consent  and t hat  he di d not  have l awf ul  aut hor i t y t o 

r est r ai n her .   The i nst r uct i on f ur t her  expl ai ned:  

I f  t he def endant  depr i ved Bobbi  D.  of  f r eedom of  
movement  or  compel l ed her  t o r emai n wher e she di d not  
wi sh t o r emai n t hen Bobbi e D.  was conf i ned or  
r est r ai ned.   The use of  physi cal  f or ce i s not  
r equi r ed.   One may be conf i ned or  r est r ai ned by act s 
or  wor ds or  bot h.   A per son i s not  conf i ned or  
r est r ai ned i f  she knew t hat  she coul d have avoi ded i t  
by t aki ng r easonabl e act i on.   A r easonabl e oppor t uni t y 
t o escape does not  change conf i nement  or  r est r ai nt  
t hat  has occur r ed.  
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¶27 Long does not  ar gue t hat  t he i nst r uct i on mi sst at es 

Wi sconsi n l aw.   I nst ead,  he ar gues t hat  Bobbi e D. ' s t est i mony 

was i nsuf f i c i ent  t o est abl i sh t hat  Long conf i ned or  r est r ai ned 

her .   He cont ends t hat  i t  woul d be absur d t o concl ude t hat  one 

can be conf i ned by a hug.   I nst ead,  he ar gues t hat  conf i nement  

i mpl i es an act i on such as l ocki ng someone i n a r oom or  a car .   

Long f ur t her  asser t s t hat  t her e was i nsuf f i c i ent  evi dence t hat  

Bobbi e D.  di d not  consent  t o t he hug.   

¶28 Thi s cour t  has pr evi ousl y expl ai ned t hat  conf i nement  

i s t he " r est r ai nt  by one per son of  t he physi cal  l i ber t y of  

anot her . "   Her bst  v.  Wuennenber g,  83 Wi s.  2d 768,  774,  266 

N. W. 2d 391 ( 1978) .   Not hi ng i n t he st at ut e or  our  case l aw 

l i mi t s conf i nement  t o s i t uat i ons wher e t he def endant  l ocks 

anot her  per son i n some sor t  of  st r uct ur e,  as Long suggest s.    

¶29 I n t hi s case,  Bobbi e D.  t est i f i ed,  " He j ust  kept  

hol di ng on ver y t i ght  and bot h ar ms wer e ar ound and i t  was j ust  

ver y t i ght  and he di dn' t  l et  go. "   We concl ude t hat ,  based on 

such t est i mony,  a r easonabl e j ur y coul d have det er mi ned beyond a 

r easonabl e doubt  t hat  Long r est r ai ned Bobbi e D. ' s physi cal  

l i ber t y.    

¶30 Long f ur t her  ar gues t hat  t her e was i nsuf f i c i ent  

evi dence t hat  Bobbi e D.  di d not  consent  t o t he conf i nement  or  

r est r ai nt .   He poi nt s t o her  t est i mony dur i ng cr oss- exami nat i on,  

wher e Bobbi e D.  equi vocat ed about  whet her  she had af f i r mat i vel y 

t ol d Long t hat  he coul d not  hug her .   Long' s ar gument  mi sses t he 

mar k.   Even i f  Bobbi e D.  was si l ent  and di d not  back away f r om 

Long,  t hose f act s woul d not  est abl i sh her  consent .    
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¶31 Consent  i s not  def i ned i n t he f al se i mpr i sonment  

st at ut e.   Nonet hel ess,  t he t er m i s def i ned i n t he sexual  assaul t  

st at ut e as “ wor ds or  over t  act i ons by a per son who i s compet ent  

t o gi ve i nf or med consent  i ndi cat i ng a f r eel y gi ven agr eement  t o 

have .  .  .  sexual  cont act . ”   Wi s.  St at .  § 940. 225( 4) .   I n t he 

cont ext  of  sexual  assaul t ,  consent  r equi r es an af f i r mat i ve 

i ndi cat i on of  wi l l i ngness.   A f ai l ur e t o say no or  t o r esi st  

does not  const i t ut e consent .    

¶32 I n t he cont ext  of  f al se i mpr i sonment ,  we al so def i ne 

consent  as wor ds or  over t  act i ons by a per son who i s compet ent  

t o gi ve i nf or med consent  i ndi cat i ng a f r eel y gi ven agr eement  t o 

be conf i ned or  r est r ai ned.   See i d.   Long does not  poi nt  t o any 

wor ds or  act i ons by Bobbi e D.  t hat  woul d i ndi cat e her  f r eel y 

gi ven agr eement  t o be conf i ned or  r est r ai ned.   Under  t hese 

ci r cumst ances,  we concl ude t hat  even i f  t he j ur y di d not  bel i eve 

t hat  Bobbi e D.  sai d no,  a r easonabl e j ur y coul d have det er mi ned 

beyond a r easonabl e doubt  t hat  she di d not  consent  t o t he 

r est r ai nt .  

I V 

¶33 Havi ng det er mi ned t hat  t her e was suf f i c i ent  evi dence 

t o convi ct  Long of  second- degr ee sexual  assaul t  and f al se 

i mpr i sonment ,  we t ur n next  t o hi s ar gument  r egar di ng t he 

per si st ent  r epeat er  penal t y enhancer .   Long asser t s t hat  t he 

c i r cui t  cour t  wr ongl y concl uded t hat  he was a per si st ent  

r epeat er .   He poi nt s t o Wi s.  St at .  § 939. 62( 2m) ( d) ,  whi ch 

pr ovi des t hat  " compar abl e"  out - of - st at e convi ct i ons can be 

count ed as st r i kes " onl y i f  t he cour t  det er mi nes,  beyond a 
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r easonabl e doubt ,  t hat  t he v i ol at i on r el at i ng t o t hat  convi ct i on 

woul d const i t ut e a [ ser i ous f el ony]  i f  commi t t ed by an adul t  i n 

t hi s st at e. "    

¶34 Long acknowl edges t hat  hi s pr evi ous convi ct i on f or  

f our t h- degr ee cr i mi nal  sexual  conduct  i n Washi ngt on Count y,  

Mi nnesot a woul d have const i t ut ed a ser i ous f el ony i n Wi sconsi n 

and t hus const i t ut es one " st r i ke. "   However ,  he asser t s t hat  hi s 

second " st r i ke, "  a Hennepi n Count y,  Mi nnesot a convi ct i on f or  

f i r st - degr ee bur gl ar y,  i s  not  compar abl e t o a ser i ous f el ony i n 

Wi sconsi n.   He cont ends t hat  t he c i r cui t  cour t  er r ed by 

concl udi ng t hat ,  under  t he f act s  al l eged i n t he Hennepi n Count y 

compl ai nt ,  Long woul d have been gui l t y beyond a r easonabl e doubt  

of  second- degr ee sexual  assaul t  i n Wi sconsi n.    

¶35 We need not  addr ess t hi s ar gument  because we det er mi ne 

t hat ,  based on t he pr evi ous convi ct i ons t hat  wer e l i s t ed i n t he 

compl ai nt  and t he pl ai n l anguage of  t he per si st ent  r epeat er  

st at ut e,  Long i s not  a per si st ent  r epeat er .   The st at ut e 

pr ovi des t hat  an act or  i s a per si st ent  r epeat er  i f :  

[ 1]  The act or  has been convi ct ed of  a ser i ous f el ony 
on 2 or  mor e separ at e occasi ons at  any t i me pr ecedi ng 
t he ser i ous f el ony f or  whi ch he or  she pr esent l y i s 
bei ng sent enced .  .  .  and [ 2] ,  of  t he 2 or  mor e 
pr evi ous convi ct i ons,  at  l east  one convi ct i on occur r ed 
bef or e t he dat e of  v i ol at i on of  at  l east  one of  t he 
ot her  f el oni es f or  whi ch t he act or  was pr evi ousl y 
convi ct ed.  

Wi s.  St at .  § 939. 62( 2m) ( b) 1 ( emphasi s added) .    

¶36 Thi s subsect i on est abl i shes t wo i ndependent  

r equi r ement s t hat  must  be met  bef or e a def endant  i s deemed a 
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per si st ent  r epeat er .   The f i r st  c l ause r equi r es t hat  t he t wo 

pr evi ous st r i kes occur r ed bef or e t he Wi sconsi n f el ony f or  whi ch 

t he def endant  i s pr esent l y bei ng sent enced.   The second cl ause 

r equi r es t hat  t he convi ct i on dat e f or  t he f i r st  st r i ke pr eceded 

t he vi ol at i on dat e f or  t he second st r i ke.    

¶37 When asked at  or al  ar gument  how t hi s subsect i on shoul d 

be const r ued,  counsel  f or  t he St at e ar gued t hat  i t  s i mpl y 

r equi r es t hat  at  l east  one of  t he pr evi ous convi ct i ons pr eceded 

t he pr esent  convi ct i on.   Thi s pr oposed i nt er pr et at i on does not  

compor t  wi t h t he pl ai n meani ng of  t he st at ut e and pr i nci pl es of  

st at ut or y i nt er pr et at i on.    

¶38 Fi r st ,  t he St at e' s i nt er pr et at i on i s i nconsi st ent  wi t h 

t he t ext  of  t he second cl ause,  whi ch pr ovi des t hat  " of  t he 2 or  

mor e pr evi ous convi ct i ons,  at  l east  one convi ct i on occur r ed 

bef or e t he dat e of  v i ol at i on of  at  l east  one of  t he ot her  

f el oni es f or  whi ch t he act or  was pr evi ousl y convi ct ed. "   I d.  

( emphasi s added) .   Thi s c l ause di scusses t he r el at i onshi p 

bet ween t he t wo pr evi ous st r i kes,  r at her  t han t he r el at i onshi p 

bet ween t he pr evi ous st r i kes and t he pr esent  Wi sconsi n 

convi ct i on.   

¶39 Fur t her ,  when const r ui ng st at ut es,  meani ng shoul d be 

gi ven t o ever y wor d,  c l ause,  and sent ence.   Hut son v.  Wi s.  Per s.  

Comm' n,  2003 WI  97,  ¶49,  263 Wi s.  2d 612,  665 N. W. 2d 212.   A 

const r uct i on t hat  woul d r ender  par t  of  t he st at ut e super f l uous 

shoul d be avoi ded.   I f  t he second cl ause meant  onl y t hat  one of  

t he pr evi ous convi ct i ons must  have occur r ed bef or e t he pr esent  

Wi sconsi n of f ense,  as t he St at e asser t s,  t hen t he second cl ause 
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woul d be ent i r el y super f l uous.   The f i r st  c l ause r equi r es t hat  

bot h pr evi ous convi ct i ons occur r ed bef or e t he dat e of  t he 

pr esent  Wi sconsi n f el ony.    

¶40 Lest  t her e be any doubt  about  t he i nt ent  of  t he 

l egi s l at ur e i n enact i ng t hi s subsect i on,  t he l egi s l at i ve hi st or y  

conf i r ms our  anal ysi s.   Bef or e t he l egi s l at ur e passed 1993 

Wi sconsi n Act  289,  whi ch codi f i ed t he st at ut or y l anguage quot ed 

above,  t he Legi sl at i ve Ref er ence Bur eau pr ovi ded t he f ol l owi ng 

anal ysi s of  t he bi l l :    

Thi s bi l l  cr eat es a per si st ent  r epeat  ser i ous f el ony 
of f ender  cat egor y and per sons who ar e per si st ent  
r epeat  ser i ous f el ony of f ender s must  be sent enced t o 
l i f e i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e.   
To be subj ect  t o t hi s per si st ent  r epeat  ser i ous f el ony 
of f ender  st at us,  a per son must  cur r ent l y be sent enced 
f or  a ser i ous f el ony and must  have had convi ct i ons,  or  
del i nquency adj udi cat i ons, 8 on 2 or  mor e separ at e 
occasi ons f or  ser i ous f el oni es pr ecedi ng t he cur r ent  
ser i ous f el ony v i ol at i on.   I n addi t i on,  of  t he pr i or  
convi ct i ons .  .  .  ,  at  l east  one of  t he  convi ct i ons 
.  .  .  must  have occur r ed bef or e t he dat e of  at  l east  
one of  t he ot her  ser i ous f el ony vi ol at i ons .  .  .  .  

Thi s anal ysi s c l ear l y st at es t hat :  ( 1)  t he convi ct i on dat e f or  

t he f i r st  of f ense must  have pr eceded t he vi ol at i on dat e f or  t he 

second of f ense,  and ( 2)  t he convi ct i on dat e f or  t he second 

of f ense must  have pr eceded t he vi ol at i on dat e f or  t he cur r ent  

Wi sconsi n of f ense.    

¶41 Havi ng det er mi ned t hat  appl i cat i on of  t he per si st ent  

r epeat er  st at ut e r equi r es a par t i cul ar  sequence of  convi ct i ons,  

                                                 
8 A l at er  amendment  r emoved j uveni l e adj udi cat i ons f r om t he 

l i s t  of  ser i ous f el oni es t hat  woul d subj ect  an of f ender  t o t he 
per si st ent  r epeat er  penal t y enhancement .    
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we t ur n t o t he convi ct i ons l i s t ed i n Long' s cr i mi nal  compl ai nt .   

They do not  meet  t hese r equi r ement s.   The vi ol at i on dat e of  t he 

Washi ngt on Count y,  Mi nnesot a of f ense i s Mar ch 23,  2003,  and t he 

convi ct i on dat e f or  t hat  of f ense i s Januar y 7,  2004.   The 

vi ol at i on dat e f or  t he Hennepi n Count y,  Mi nnesot a of f ense i s  

Mar ch 26,  2003,  and t he convi ct i on dat e f or  t hat  of f ense i s 

December  18,  2003.   The conduct  l eadi ng t o hi s cur r ent  Wi sconsi n 

convi ct i ons occur r ed on Oct ober  24,  2004,  and he was convi ct ed 

on November  30,  2006.  

¶42 Bot h of  Long' s pr i or  convi ct i ons occur r ed bef or e t he 

dat e of  v i ol at i on of  hi s pr esent  Wi sconsi n f el oni es,  sat i sf y i ng 

t he st at ut or y r equi r ement  t hat  " [ t ] he act or  has been convi ct ed 

of  a ser i ous f el ony on 2 or  mor e separ at e occasi ons at  any t i me 

pr ecedi ng t he ser i ous f el ony f or  whi ch he .  .  .  pr esent l y i s 

bei ng sent enced. "   See Wi s.  St at .  § 939. 62( 2m) ( b) 1.   However ,  

t he convi ct i on dat e of  t he Hennepi n Count y of f ense was not  

bef or e t he v i ol at i on dat e of  t he Washi ngt on Count y of f ense.   

Li kewi se,  t he convi ct i on dat e of  t he Washi ngt on Count y of f ense 

was not  bef or e t he v i ol at i on dat e of  t he Hennepi n Count y 

of f ense.   Nei t her  of  Long' s pr evi ous convi ct i ons occur r ed 

" bef or e t he dat e of  v i ol at i on of  .  .  .  t he ot her  f el on[ y]  f or  

whi ch [ Long]  was pr evi ousl y convi ct ed. "   See i d.   Ther ef or e,  t he 

pr evi ous convi ct i ons l i s t ed i n t he cr i mi nal  compl ai nt  do not  

sat i sf y t he st at ut or y r equi r ement s f or  sent enc i ng under  t he 

per si st ent  r epeat er  st at ut e.    

¶43 Long di d not  advance t hi s st at ut or y i nt er pr et at i on 

ar gument  at  t he c i r cui t  cour t  or  at  t he cour t  of  appeal s.   



No.  2007AP2307- CR   

 

18 
 

Nor mal l y,  under  such ci r cumst ances,  we woul d concl ude t hat  an 

i ssue nei t her  r ai sed nor  br i ef ed i s wai ved.   Long' s sol e 

r ecour se woul d be t o f i l e a mot i on f or  post - convi ct i on r el i ef ,  

per haps al l egi ng i nef f ect i ve assi st ance of  counsel .  

¶44 Nonet hel ess,  wai ver  i s mer el y a r ul e of  j udi c i al  

admi ni st r at i on.   St at e v.  Mor an,  2005 WI  115,  ¶31,  284 

Wi s.  2d 24,  700 N. W. 2d 884.   Wai ver  does not  l i mi t  t hi s cour t ' s  

aut hor i t y t o addr ess unpr eser ved i ssues,  par t i cul ar l y when doi ng 

so can cl ar i f y an i ssue of  st at ewi de i mpor t ance.   Cl ean Wi s. ,  

I nc.  v.  Pub.  Ser v.  Comm' n,  2005 WI  93,  ¶¶270- 71,  282 

Wi s.  2d 250,  700 N. W. 2d 768.   The pr oper  i nt er pr et at i on of  t he 

per si st ent  r epeat er  st at ut e i s an i ssue of  gr eat  i mpor t ance i n 

Wi sconsi n l aw.   I n t hi s case,  t he c i r cui t  cour t ,  t he St at e,  and 

t he def ense at t or neys mi si nt er pr et ed t he per si st ent  r epeat er  

st at ut e,  and t he cour t  mi st akenl y sent enced Long t o l i f e 

i mpr i sonment  wi t hout  t he possi bi l i t y  of  par ol e.   Under  t hese 

ci r cumst ances,  we decl i ne t o concl ude t hat  t hi s ar gument  i s 

wai ved.    

¶45 We det er mi ne t hat  t he c i r cui t  cour t  i ncor r ect l y 

i nt er pr et ed and appl i ed Wi s.  St at .  § 939. 62( 2m) ( b) .   Under  t he 

pl ai n l anguage of  t he st at ut e and t he f act s al l eged i n t he 

compl ai nt ,  Long i s not  a per si st ent  r epeat er .   Accor di ngl y,  we 

vacat e t he sent ence and r emand t o t he c i r cui t  cour t  f or  

r esent enci ng consi st ent  wi t h t hi s opi ni on.  
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V 

¶46 On r emand,  t hi s  case may pr esent  sever al  new and 

compl ex i ssues.   Al t hough we br i ef l y not e t hese i ssues bel ow,  we 

need not  and do not  make any det er mi nat i ons about  t hem t oday.    

¶47 Fi r st ,  i t  i s  concei vabl e t hat  t he St at e may wi sh t o 

amend i t s compl ai nt  t o subst i t ut e ot her  pr i or  convi ct i ons as t he 

basi s f or  t he per si st ent  r epeat er  al l egat i on.    

¶48 Wi s.  St at .  § 973. 12( 1)  pr ovi des i n par t :  

Whenever  a per son char ged wi t h a cr i me wi l l  be a 
r epeat er  or  a per si st ent  r epeat er  under  s.  939. 62 i f  
convi ct ed,  any appl i cabl e pr i or  convi ct i ons may be 
al l eged i n t he compl ai nt ,  i ndi ct ment  or  i nf or mat i on or  
amendment s so al l egi ng at  any t i me bef or e or  at  
ar r ai gnment ,  and bef or e accept ance of  any pl ea.  

¶49 We have never  speci f i cal l y addr essed whet her  i t  i s 

per mi ssi bl e f or  t he St at e t o amend a cr i mi nal  compl ai nt  af t er  

t he concl usi on of  a j ur y t r i al .   We have,  however ,  di scussed 

when i t  i s  per mi ssi bl e f or  t he St at e t o amend a compl ai nt  af t er  

t he def endant  ent er s a gui l t y pl ea.   See,  e. g. ,  St at e v.  Bonds,  

2006 WI  83,  292 Wi s.  2d 344,  717 N. W. 2d 133;  St at e v.  Ger ar d,  

189 Wi s.  2d 505,  525 N. W. 2d 718 ( 1995) ;  St at e v.  Mar t i n,  162 

Wi s.  2d 883,  470 N. W. 2d 990 ( 1991) .  

¶50 I n Bonds,  we st at ed t hat  a post - pl ea amendment  was 

per mi ssi bl e i n t hat  case because ( 1)  t he def endant  had not i ce 

t hat  he was bei ng char ged as a habi t ual  cr i mi nal ,  and ( 2)  t he 

def endant  was not  pr ej udi ced i n maki ng an i nt el l i gent  pl ea as a 

r esul t  of  t he subst i t ut i on of  a di f f er ent  pr evi ous convi ct i on as 

a f act ual  basi s f or  i t s  r epeat er  al l egat i on.   292 Wi s.  2d 344,  
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¶2.   These ar e f act ual  det er mi nat i ons.   I f ,  i n t hi s case,  t he 

St at e wi shes t o subst i t ut e di f f er ent  pr evi ous convi ct i ons as t he 

f act ual  basi s f or  t he per si st ent  r epeat er  al l egat i on,  t he 

c i r cui t  cour t  wi l l  have t o det er mi ne whet her  i t  i s  per mi ssi bl e 

f or  t he St at e t o amend a cr i mi nal  compl ai nt  af t er  t he concl usi on 

of  a j ur y t r i al .   I f  so,  i t  wi l l  have t o det er mi ne what  t est  i s 

appr opr i at e f or  such a post - t r i al  amendment .    

¶51 Second,  i f  t he St at e i s per mi t t ed t o amend i t s 

compl ai nt ,  t he c i r cui t  cour t  wi l l  have t o det er mi ne what  

document s ar e necessar y t o est abl i sh t he f act  of  t he pr i or  

convi ct i ons.   When an of f ender  i s sent enced as a per si st ent  

r epeat er ,  pr oof  of  a pr i or  convi ct i on di r ect l y af f ect s a l i ber t y 

i nt er est ,  and pr oof  beyond a r easonabl e doubt  i s essent i al .   See 

i d. ,  ¶40.   The st at ut es pr ovi de t hat  " [ a] n of f i c i al  r epor t  of  

t he F. B. I .  or  any ot her  gover nment al  agency of  t he Uni t ed St at es 

or  of  t hi s or  any ot her  st at e shal l  be pr i ma f aci e evi dence of  

any convi ct i on or  sent ence t her ei n r epor t ed. "   Wi s.  St at .  

§ 973. 12( 1) .    

¶52 We have pr evi ousl y expl ai ned t hat :  

To be an of f i c i al  r epor t  under  sec.  973. 12( 1) ,  St at s. ,  
on whi ch r el i ance may be pl aced,  t he r epor t  must  
cont ai n r el evant  i nf or mat i on r egar di ng t he i ssue of  
r epeat er  st at us and must  speci f i cal l y i ncl ude t he dat e 
of  convi ct i on f or  t he pr evi ous of f ense.  .  .  .   The 
r epor t  i n t he pr esent  case di d not  cont ai n such 
i nf or mat i on and,  t her ef or e,  coul d not  be r el i ed on f or  
t he penal t y enhancement .  

St at e v.  Far r ,  119 Wi s.  2d 651,  658,  350 N. W. 2d 640 ( 1984) .   I n 

Bonds,  we concl uded t hat  an i nt er net  r epor t  gener at ed by t he 
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Wi sconsi n Consol i dat ed Cour t  Aut omat i on Pr ogr ams ( CCAP)  i s 

i nsuf f i c i ent  t o pr ove t he f act  of  a pr evi ous convi ct i on.   Bonds,  

292 Wi s.  2d 344,  ¶¶46,  49.  

¶53 Ther e may be some ci r cumst ances when a j udgment  of  

convi ct i on or  s i mi l ar  document  i s ent i r el y unnecessar y t o pr ove 

t he f act  of  t he pr i or  convi ct i on.   For  i nst ance,  a def endant ' s 

admi ssi on can const i t ut e pr oof  beyond a r easonabl e doubt .   See 

St at e v.  Zi mmer man,  185 Wi s.  2d 549,  557,  518 N. W. 2d 303 ( Ct .  

App.  1994) .   Nonet hel ess,  i n such a c i r cumst ance,  t he admi ssi on 

must  cont ai n speci f i c  r ef er ence t o t he dat e of  convi ct i on and t o 

any per i ods of  i ncar cer at i on.   I d.    

¶54 I n t hi s case,  t he St at e di d not  pr ovi de an of f i c i al  

j udgment  of  convi ct i on f or  ei t her  of  t he pr evi ous of f enses i t  

char ged i n t he compl ai nt .   On r emand,  i f  t he St at e i s per mi t t ed 

t o amend i t s compl ai nt ,  t he ci r cui t  cour t  and St at e shoul d 

ensur e t hat  t he r ecor d i s compl et e and t hat  i t  al l ows t he cour t  

t o make t he necessar y det er mi nat i ons beyond a r easonabl e doubt .    

¶55 Fi nal l y,  t he c i r cui t  cour t  wi l l  be r equi r ed t o gr appl e 

wi t h t he di f f i cul t  t ask of  det er mi ni ng t he nat ur e of  any out - of -

st at e convi ct i ons.   The quest i on of  whet her  an out - of - st at e 

convi ct i on i s " compar abl e"  t o a ser i ous f el ony i n Wi sconsi n 

r ai ses di f f i cul t  const i t ut i onal  i ssues.   We do not  addr ess t hese 

i ssues i n any dept h her e because i t  i s  not  necessar y t o do so i n 

or der  t o r esol ve t hi s appeal .   However ,  cour t s appl y i ng a 

per si st ent  r epeat er  st at ut e must  be consc i ous of  t hese 

const i t ut i onal  compl exi t i es.  
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¶56 I n Appr endi  v.  New Jer sey,  530 U. S.  466,  489 ( 2000) ,  

t he Supr eme Cour t  decl ar ed t hat  ever y f act  t hat  i ncr eases t he 

penal t y f or  a cr i me beyond t he st at ut or y maxi mum sent ence must  

be submi t t ed t o a j ur y and pr oven beyond a r easonabl e doubt .   

The sol e except i on t o t he r ul e i s t he f act  of  a pr i or  

convi ct i on.   I d.    

¶57 However ,  when t he cour t  i s  r equi r ed t o compar e an out -

of - st at e convi ct i on t o t he Wi sconsi n cr i mi nal  code,  t he cour t  

mi ght  be r equi r ed t o assess not  onl y t he f act  of  a pr i or  

convi ct i on but  al so t he f act s and conduct  under l y i ng t hat  

convi ct i on.   Whet her  a j udge i s per mi t t ed t o make t hese 

assessment s coul d i mpl i cat e Appr endi .    

¶58 The Uni t ed St at es Supr eme Cour t  has st r uggl ed t o 

r esol ve a s i mi l ar  di l emma.   See Shepar d v.  Uni t ed St at es,  544 

U. S.  13,  26 ( 2005) ;  Tayl or  v.  Uni t ed St at es,  495 U. S.  575,  601 

( 1990) .   I n Shepar d and Tayl or ,  t he Cour t  was r equi r ed t o 

det er mi ne whet her  t he def endant s'  pr i or  st at e convi ct i ons wer e 

compar abl e t o t he " gener i c bur gl ar y"  of f enses as cont empl at ed by 

t he f eder al  Ar med Car eer  Cr i mi nal  Act .   The Cour t  st at ed t hat  a 

j udge' s i nqui r y i nt o t he nat ur e of  a pr evi ous of f ense " i s  

l i mi t ed t o t he t er ms of  t he char gi ng document ,  t he t er ms of  a 

pl ea agr eement  or  t r anscr i pt  of  col l oquy bet ween j udge and 

def endant  i n whi ch t he f act ual  basi s f or  t he pl ea was conf i r med 

by t he def endant ,  or  t o some compar abl e j udi c i al  r ecor d of  t hi s 

i nf or mat i on. "   Shepar d,  544 U. S.  at  26;  see al so St at e v.  

LaCount ,  2008 WI  59,  ¶52,  310 Wi s.  2d 85,  750 N. W. 2d 780 ( " [ A]  

t r i al  cour t  j udge,  r at her  t han a j ur y,  i s  al l owed t o det er mi ne 
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t he appl i cabi l i t y  of  a def endant ' s pr i or  convi ct i on f or  sent ence 

enhancement  pur poses,  when t he necessar y i nf or mat i on concer ni ng 

t he pr i or  convi c t i on can be r eadi l y det er mi ned f r om an exi st i ng 

j udi c i al  r ecor d. " ) .    

¶59 The const i t ut i onal  compl exi t i es ar e f ur t her  hei ght ened 

when t he cour t  must  r evi ew a compl ai nt  char gi ng mul t i pl e cr i mes,  

yet  t he def endant  pl eaded gui l t y t o onl y one.   The cour t  must  

det er mi ne t he f act ual  basi s f or  t he pl ea,  and whet her  t hat  

f act ual  basi s woul d suppor t  a convi ct i on f or  a ser i ous f el ony i n 

Wi sconsi n beyond a r easonabl e doubt .   As t he Uni t ed St at es 

Supr eme Cour t  caut i oned i n Tayl or ,  495 U. S.  at  601,  " t he 

pr act i cal  di f f i cul t i es and pot ent i al  unf ai r ness of  a f act ual  

appr oach ar e daunt i ng. "  

¶60 I n sum,  we concl ude t hat  t her e was suf f i c i ent  ev i dence 

f or  a j ur y t o f i nd Long gui l t y of  second- degr ee sexual  assaul t  

and f al se i mpr i sonment .   We f ur t her  concl ude t hat  t he c i r cui t  

cour t  i ncor r ect l y appl i ed Wi s.  St at .  § 939. 62( 2m) .   Under  t he 

pl ai n l anguage of  t he st at ut e and t he f act s al l eged i n t he 

compl ai nt ,  Long i s not  a per si st ent  r epeat er .   Accor di ngl y,  we 

af f i r m t he convi ct i ons,  vacat e t he sent ence,  and r emand t o t he 

c i r cui t  cour t  f or  r esent enci ng consi st ent  wi t h t hi s opi ni on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t ,  and t he cause i s r emanded 

t o t he c i r cui t  cour t  f or  r esent enci ng.  
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