2009 W 36

SUPREME COURT OF W SCONSI N

Case No. : 2007AP2307- CR

COWPLETE TI TLE:
State of W sconsin,
Pl ai ntiff-Respondent,
V.
M chael Scott Long,
Def endant - Appel | ant - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: _ Ws. 2d __ , 757 N.W2d 850
(Ct. App. 2008-Unpubli shed)

OPI NI ON FI LED: May 27, 2009
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: March 6, 2009

SOURCE OF APPEAL:

CouRT: Circuit

Counry: St. Croix

JUupGE: Edward F. Wl ack
JUSTI CES:

CONCURRED:

DI SSENTED:

NoT PARTI CI PATI NG.

ATTORNEYS:

For the defendant-appellant-petitioner there were briefs by
Joseph L. Sommers and Sommers Law O fice, O-egon, and oral
argunent by Joseph L. Sommers.

For the plaintiff-respondent the cause was argued by Anne
C. Mirphy, assistant attorney general, wth whom on the brief
was J.B. Van Hollen, attorney general.



2009 W 36
NOT| CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP2307-CR
(L.C. No. 2005CF266)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
MAY 27, 2009

M chael Scott Long,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirmed in

part, reversed in part, and cause renmanded.

M1 ANN WALSH BRADLEY, J. M chael Scott Long seeks
review of an unpublished decision of the court of appeals
affirmng his conviction and sentence for second-degree sexual
assault and false inprisonment.? He asserts that there was
insufficient evidence to convict him of either offense. I n

addition, he <contends that the «circuit court erroneously

! State v. Long, No. 2007AP2307-CR, unpublished slip op.
(C. App. Aug. 12, 2008) (affirmng judgnents of the circuit
court for St. Croix County, Edward F. MVl ack, |11, Judge.)
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concluded that he was a persistent repeater under Ws. Stat.
§ 939.62(2m (2007-08).2

12 We conclude that there was sufficient evidence for a
jury to find Long guilty of second-degree sexual assault and
fal se inprisonnent. However, we also determine that the circuit
court incorrectly applied Ws. Stat. 8§ 939.62(2m. Under the
plain |anguage of the statute and the facts alleged in the
conplaint, Long is not a persistent repeater. Accordingly, we
affirm the convictions, vacate the sentence, and remand to the
circuit court for resentencing consistent with this opinion.

I

13 On Cctober 24, 2004, Mchael S. Long entered the
Country Inn in River Falls and had an encounter with the front
desk attendant, Bobbie D. According to the crimnal conplaint,
Bobbie D. told the police that Long asked her to hug him so that
she could feel his penis. He then grabbed Bobbie D. from
behi nd, hugging her three or four tines. She told the police
that his penis touched her buttocks and inner thigh through
their clothing. Utimtely, Bobbie D. fled and Long depart ed.

14 Long was charged wth one count of second-degree
sexual assault contrary to Ws. Stat. 8§ 940.225(2)(a) and one
count of false inprisonnent contrary to § 940. 30. For both
counts, he was charged as a persistent repeater under Ws. Stat.

8 939.62(2m (b) 1. That subsection is comonly referred to as

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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the Wsconsin "three strikes" statute, and it can subject a
third-tine offender to a nmandatory term of Ilife inprisonnment
w thout the possibility of parole.

15 To count as a strike, a previous conviction nust have
been for a "serious felony." The statute lists Wsconsin
of fenses that are considered to be serious felonies. Ws. Stat.
8 939.62(2m (a)2m Further, it provides that a "conparable”
out-of -state conviction can be counted as a strike "only if the
court determ nes, beyond a reasonable doubt, that the violation
relating to that conviction would constitute a [serious felony]
if commtted by an adult in this state.” W s. St at .
88 939.62(2m (a)d., 939.62(2m (d).

16 The conplaint listed two Mnnesota convictions as the
basis for application of the persistent repeater statute: a
Decenber 18, 2003 conviction for first-degree burglary and a
January 7, 2004 conviction for fourth-degree crimnal sexua
conduct.® Long filed a notion to dismiss the persistent repeater
enhancer. The judge deferred consideration until after trial
reasoning that Long's status as a persistent repeater would only
be relevant for sentencing purposes if Long was found guilty of
second- degree sexual assault or false inprisonnment.

17 At trial, Bobbie D. testified that she was working

behind the desk at the Country Inn on the evening of October 24,

3 The conplaint also listed an August 11, 2003 conviction

for i1indecent exposure. Since the filing of the conplaint, the
State has not argued that the 2003 indecent exposure conviction
woul d constitute a serious felony in Wsconsin.
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2004. Long entered the notel wearing white spandex shorts, a
purple shirt, and a baseball cap.* He told her that he was
weari ng spandex because he lost a bet, and he asked if it was
reveal i ng. She testified that she thought he was joking, and
when Long asked her to acconpany himto the breakfast room she
went .

18 At that point, Long asked Bobbie D. to rate his penis
on a scale fromone to ten and asked her to conme hug him so that
she could tell himhow his penis felt. Bobbie D. testified that

she "didn't know what to do" and that she "just stood there"

because "she was too afraid to leave at that point." She also
testified, "I said no and | started to back away. | just took
one or two steps away. | didn't leave the room but | backed

away and | said no."

19 On cross-exam nation, however, Bobbie D. was uncertain
about whether she affirmatively told Long he could not hug her.
The followng exchange occurred between Bobbie D. and the

def ense attorney:

Q And does the report indicate that M. Long asked
you if you would mind if he hugged you?

A: That's what it says.

Q@ And that your response was that you didn't say
anything, is that correct?

A | said | wouldn't do it. [I'mnot going to hug him

“ Long did not testify, but he stipulated that he was the
i ndi vidual who approached Bobbie D. at the Country Inn on
Oct ober 24, 2004.
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Q Your testinony today is that you told M. Long that
you woul d not hug hin®

A Wien he asked if | would mnd if he hugged ne |

don't renmenber, | guess | don't recall if | stood
there or if | said no but he never asked if | would

hug him

10 Bobbie D. testified that Long assaulted her: "He

approached nme and grabbed nme and put his arnms around ne and
hugged three to four different tines." She described the hug as
"[v]ery forceful. It was very tight.” She testified that his
peni s touched her buttocks and inner thigh through her clothes.
"He just kept holding on very tight and both arns were around
and it was just very tight and he didn't let go." Bobbi e D.
further testified that she did not cry out or say anything
because she was afraid, and she did not run away because he was
hol ding her too tightly. Wen he let go, she ran behind the
desk and into a back room and call ed her supervisor.

111 The jury was instructed on second-degree sexua
assault and the lesser included crinme of fourth-degree sexua
assault,®> as well as on false inprisonment. The jury returned
guilty verdicts for both second-degree sexual assault and false
i npri sonment .

12 Prior to sentencing, the <circuit court issued a

witten nmenorandum decision and order concluding beyond a

® Both second- and fourth-degree sexual assault require
proof that the defendant had sexual contact with the victim and
that the victimdid not consent to the sexual contact. Second-
degree sexual assault requires proof of one additional elenment—
that the sexual contact was by use or threat of force or
violence. Conpare Ws. Stat. 88 940.225(2)(a) and 940. 225(3m)

5
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reasonabl e doubt that two of Long's previous convictions were
conparable to serious felonies in Wsconsin. Thus, the court
determned that Long would be sentenced to a life sentence
w thout the possibility of parole under the persistent repeater
statute, Ws. Stat. 8§ 939.62(2m(c).

13 In reaching this conclusion, the circuit court
exam ned Long's previous conviction for fourth-degree crimnal
sexual conduct in Washington County, M nnesot a. According to
the crimnal conplaint, Long entered a tanning salon on March
23, 2003, and had sexual contact with an enployee w thout her
consent. There is no plea colloquy or judgnment of conviction in
the record. However, according to a M nnesota sentencing order,
it appears that Long pleaded guilty to fourth-degree crimnal
sexual conduct on January 7, 2004. The circuit court in this
case determned that this <conviction was conparable to a
W sconsin conviction for second-degree sexual assault, and thus
the conviction counted as one strike. Long does not contest
this ruling.

14 The «circuit court also examned Long's previous
conviction for first-degree burglary in Hennepin County,
M nnesot a. According to the crimnal conplaint, two wonen
allowed Long to enter their apartment on March 26, 2003. Once
i nside, Long asked the wonen to rate the size of his penis. The
wonen told Long to |leave, and he did. About one mnute |later he
reentered the apartnent w thout knocking, went into one of the
bedroons, and began to masturbate. One of the wonen yelled at
him to | eave. Long told her that she had a "nice butt" and

6
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asked to see it. When she refused, Long pulled down her pants
and grabbed her buttocks.

115 Long was charged wth first-degree burglary, fifth-
degree crimnal sexual conduct, and indecent exposure. There is
no judgnent of conviction or plea collogquy in the record.
Nonet hel ess, according to a court docunent entitled "Terns and
Condi tions of Felony Sentence," it appears that Long pled guilty
to the burglary charge on Decenber 13, 2003. There is nothing
in the record indicating the disposition of the fifth-degree
crim nal sexual conduct charge or the indecent exposure charge.
However, at oral argunent the parties agreed that those charges
had been di sm ssed.

16 The circuit court also determned that the underlying
conduct in the Hennepin County conviction "would constitute

second- degree sexual assault under Wsconsin |aw. The court
t hus concluded that the burglary conviction was a second strike,
and that the persistent repeater enhancenent would be applied to
t he sentence.

17 On Novenber 26, 2006, Long was sentenced to life
i nprisonment w thout the possibility of parole on the second-
degree sexual assault conviction. The court also sentenced him
to a concurrent sentence of three years confinenent and three
years extended supervision on the fal se inprisonnent conviction.

18 Long appealed, arguing that there was insufficient
evidence to convict him of second-degree sexual assault and
fal se inprisonnment. He also challenged the application of the

persistent repeater penalty enhancenent, asserting that his

7
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Hennepin County burglary conviction was not conparable to a
serious felony in Wsconsin. The court of appeals issued a per
curiam decision affirm ng the convictions and sentences.
I

119 This case requires us to review the sufficiency of
evi dence supporting a jury verdict. \Wen a defendant chall enges
a verdict based on sufficiency of the evidence, we give
deference to the jury's determnation and view the evidence in

the light nost favorable to the State. State v. Hayes, 2004 W

80, 957, 273 Ws. 2d 1, 681 N W2d 203. If nore than one
inference can be drawn from the evidence, we nust adopt the

i nference that supports the conviction. State v. Ham lton, 120

Ws. 2d 532, 541, 356 N.W2d 169 (1984). W w Il not substitute
our own judgnent for that of the jury unless the evidence is so
lacking in probative value and force that no reasonable jury
could have concluded, beyond a reasonable doubt, that the

defendant was quilty. State v. Poellinger, 153 Ws. 2d 493,

507, 451 N.W2d 752 (1990).

20 This case also requires us to interpret and apply the
persistent repeater statute, Ws. Stat. 8§ 939.62(2nm). Statutory
interpretation and application present questions of |aw which we
review independently of the determnations rendered by the

circuit court and the court of appeals. State ex rel. Hipp v.

Murray, 2008 W 67, 9120, 310 Ws. 2d 342, 750 N W2d 873. e
interpret statutory |language in the context in which it is used,

not in isolation but as part of a whole and in relation to the
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| anguage of surrounding or closely related statutes. State v.
MacArt hur, 2008 W 72, 99, 310 Ws. 2d 550, 750 N.W2d 910.
11

21 W& address first the challenges Long makes to his
W sconsin convictions for second-degree sexual assault and fal se
I npri sonment. Long argues that there was insufficient evidence
for a reasonable jury to convict him of either offense.
Specifically, he argues that there was insufficient evidence of
use of force to sustain his conviction for second-degree sexua
assaul t. As to the false inprisonnent conviction, he argues
that there was insufficient evidence that he confined or
restrai ned Bobbie D. and that there was insufficient evidence to
show a | ack of consent. W address these arguments in turn.®

A

22 The jury was instructed that to find Long guilty of
second-degree sexual assault, it nust conclude that: (1) Long
had sexual contact with Bobbie D.; (2) Bobbie D. did not consent
to the sexual contact; and (3) the sexual contact was by use or
threat of force or violence. The instructions specified that
the third element is satisfied if the "use or threats of force

or violence conpel the victimto submt. The phrase by use of

® Long also asserts that the rule of lenity should apply
her e. Under the rule of lenity, we wll construe a crimna
statute in favor of the accused "[w] hen there is doubt as to the
meaning of a crimnal statute.” State v. Quintana, 2008 W 33,
166, 308 Ws. 2d 615, 748 N W2d 447 (quotations and citations
omtted). Because we do not doubt the neaning of the crim nal
statutes at issue, we do not apply the rule of lenity here.
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force includes forcible sexual contact or force used as the
means of making sexual contact." Long does not argue that the
jury instructions were erroneous.

123 I nstead, he argues that there was insufficient
evi dence of force because Bobbie D. testified that he hugged her
and a hug is not equivalent to force. He further argues that
because Bobbie D. was not certain whether she told Long not to
hug her, the jury was presented with insufficient evidence to
conclude that Long forced her to submt to sexual contact. I n
essence, Long argues that if Bobbie D. passively succunbed to
the hug, the hug could not have been forceful or violent.’

24 Long's argunents are not persuasive. Under W sconsin
| aw, force has been used when the victimis conpelled to submt.

See State v. Bonds, 165 Ws. 2d 27, 32, 477 N W2d 265 (1991)

(concluding that the force elenent of second-degree sexual
assault was nmet when Bonds grabbed a woman's nipple and squeezed
it). In Bonds, the court said, "Force used at the tine of

contact can conpel subm ssion as effectively as force or threat

" Al'though Long's argument might be construed as an attenpt
to argue that Bobbie D. consented to the sexual contact, we do
not and cannot read it that way. Sexual contact occurred when
Long pressed his penis against Bobbie D s body. Even if Bobbie
D. affirmatively consented to the hug, that fact would not
establish that she consented to the sexual contact.

Further, Long has <conceded that there was sufficient
evi dence to convict him of fourth-degree sexual assault, defined
as sexual contact w thout consent. Thus, Long has acknow edged
that a jury could find that Bobbie D. did not consent to sexua
cont act .

10
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occurring before contact. Regardl ess of when the force is
applied, the victimis forced to submt." Id.

25 Here, Bobbie D. testified that Long grabbed her,
hugged her tightly and forcibly, and that she was too afraid to
cry out. From this testinony, the jury could have determ ned
that Long forcibly held Bobbie D., conpelling her to submt so
that he could nmake sexual contact. W conclude that a
reasonable jury could have determ ned beyond a reasonabl e doubt
that the sexual contact was by use or threat of force or
vi ol ence.

B

26 Long also argues that there was insufficient evidence
to convict him of false inprisonnent. The jury was instructed
on the five elenments of false inprisonnent: (1) the defendant
confined or restrained Bobbie D.; (2) he did so intentionally;
(3) he did so without her consent; (4) the defendant had no
|awful authority to restrain her; and (5) he knew that she did
not consent and that he did not have lawful authority to

restrain her. The instruction further explai ned:

If the defendant deprived Bobbi D. of freedom of
nmovenent or conpelled her to remain where she did not
wish to remain then Bobbie D. was confined or

restrai ned. The use of physical force is not
required. One may be confined or restrained by acts
or words or both. A person is not confined or

restrained if she knew that she could have avoided it
by taking reasonable action. A reasonable opportunity
to escape does not change confinenent or restraint
t hat has occurred.

11



No. 2007AP2307- CR

27 Long does not argue that the instruction msstates
W sconsin | aw. I nstead, he argues that Bobbie D.'s testinony
was insufficient to establish that Long confined or restrained
her . He contends that it would be absurd to conclude that one
can be confined by a hug. I nstead, he argues that confinenent
inplies an action such as |ocking soneone in a room or a car.
Long further asserts that there was insufficient evidence that
Bobbie D. did not consent to the hug.

28 This court has previously explained that confinenent

is the "restraint by one person of the physical I|iberty of
anot her . " Herbst v. Wennenberg, 83 Ws. 2d 768, 774, 266
N.W2d 391 (1978). Nothing in the statute or our case |aw

l[imts confinement to situations where the defendant | ocks
anot her person in some sort of structure, as Long suggests.

129 In this case, Bobbie D. testified, "He just Kkept
hol ding on very tight and both arnms were around and it was just
very tight and he didn't let go." W conclude that, based on
such testinony, a reasonable jury could have determ ned beyond a
reasonable doubt that Long restrained Bobbie D.'s physical
liberty.

130 Long further argues that there was insufficient
evidence that Bobbie D. did not consent to the confinenent or
restraint. He points to her testinony during cross-exam hation
where Bobbie D. equivocated about whether she had affirmatively
told Long that he could not hug her. Long's argunent m sses the
mar K. Even if Bobbie D. was silent and did not back away from
Long, those facts would not establish her consent.

12
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131 Consent is not defined in the false inprisonnent
statute. Nonetheless, the termis defined in the sexual assault
statute as “words or overt actions by a person who is conpetent
to give informed consent indicating a freely given agreenent to
have . . . sexual contact.” Ws. Stat. § 940.225(4). In the
context of sexual assault, consent requires an affirmative
indication of wllingness. A failure to say no or to resist
does not constitute consent.

132 In the context of false inprisonment, we also define
consent as words or overt actions by a person who is conpetent
to give informed consent indicating a freely given agreenent to
be confined or restrained. See id. Long does not point to any
words or actions by Bobbie D. that would indicate her freely
given agreenment to be confined or restrained. Under these
ci rcunst ances, we conclude that even if the jury did not believe
that Bobbie D. said no, a reasonable jury could have determ ned
beyond a reasonable doubt that she did not consent to the
restraint.

IV

133 Having determned that there was sufficient evidence
to convict Long of second-degree sexual assault and false
i nprisonnment, we turn next to his argunent regarding the
persistent repeater penalty enhancer. Long asserts that the
circuit court wongly concluded that he was a persistent
repeater. He points to Ws. Stat. § 939.62(2m(d), which
provides that "conparable" out-of-state convictions can be
counted as strikes "only if the court determnes, beyond a

13
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reasonabl e doubt, that the violation relating to that conviction
woul d constitute a [serious felony] if commtted by an adult in
this state.”

134 Long acknow edges that his previous conviction for
fourth-degree crimnal sexual conduct in Wshington County,
M nnesota would have constituted a serious felony in Wsconsin
and thus constitutes one "strike." However, he asserts that his
second "strike," a Hennepin County, Mnnesota conviction for
first-degree burglary, is not conparable to a serious felony in
W sconsi n. He contends that the «circuit court erred by
concluding that, under the facts alleged in the Hennepin County
conplaint, Long would have been guilty beyond a reasonabl e doubt
of second-degree sexual assault in Wsconsin.

135 W need not address this argunent because we determ ne
that, based on the previous convictions that were listed in the
conplaint and the plain |anguage of the persistent repeater
statute, Long is not a persistent repeater. The statute

provi des that an actor is a persistent repeater if:

[1] The actor has been convicted of a serious felony
on 2 or nore separate occasions at any time preceding
the serious felony for which he or she presently is
being sentenced . . . and [2], of the 2 or nore
previ ous convictions, at |east one conviction occurred
before the date of violation of at |east one of the
other felonies for which the actor was previously
convi ct ed.

Ws. Stat. 8§ 939.62(2m) (b)1 (enphasis added).

136 This subsection est abl i shes t wo i ndependent

requirenents that nust be nmet before a defendant is deened a

14
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persistent repeater. The first clause requires that the two
previous strikes occurred before the Wsconsin felony for which
the defendant is presently being sentenced. The second cl ause
requires that the conviction date for the first strike preceded
the violation date for the second strike.

137 When asked at oral argunent how this subsection should
be construed, counsel for the State argued that it sinply
requires that at |east one of the previous convictions preceded
the present conviction. This proposed interpretation does not
conport with the plain nmeaning of the statute and principles of
statutory interpretation

138 First, the State's interpretation is inconsistent with

the text of the second clause, which provides that "of the 2 or

nore previous convictions, at |east one conviction occurred

before the date of violation of at |east one of the other

felonies for which the actor was previously convicted." | d.

(enphasi s added). This clause discusses the relationship
between the two previous strikes, rather than the relationship
between the previous strikes and the present Wsconsin
convi ction.

139 Further, when construing statutes, neaning should be

given to every word, clause, and sentence. Hutson v. Ws. Pers.

Commin, 2003 W 97, 949, 263 Ws. 2d 612, 665 N W2d 212. A
construction that would render part of the statute superfluous
shoul d be avoi ded. | f the second clause neant only that one of
the previous convictions nust have occurred before the present
W sconsin offense, as the State asserts, then the second cl ause

15
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woul d be entirely superfl uous. The first clause requires that
both previous convictions occurred before the date of the
present Wsconsin fel ony.

40 Lest there be any doubt about the intent of the
| egislature in enacting this subsection, the legislative history
confirms our analysis. Before the legislature passed 1993
W sconsin Act 289, which codified the statutory |anguage quoted
above, the Legislative Reference Bureau provided the follow ng

anal ysis of the bill:

This bill creates a persistent repeat serious felony
of fender category and persons who are persistent
repeat serious felony offenders nust be sentenced to
l[ife inprisonment w thout the possibility of parole.
To be subject to this persistent repeat serious felony
of fender status, a person nust currently be sentenced
for a serious felony and nust have had convictions, or
del i nquency adjudications,® on 2 or nore separate
occasions for serious felonies preceding the current
serious felony violation. In addition, of the prior
convictions . . . , at least one of the convictions
: nmust have occurred before the date of at | east
one of the other serious felony violations

This analysis clearly states that: (1) the conviction date for
the first offense must have preceded the violation date for the
second offense, and (2) the conviction date for the second
of fense nust have preceded the violation date for the current
W sconsi n of f ense.

41 Having determined that application of the persistent

repeater statute requires a particular sequence of convictions,

8 A later amendment renoved juvenile adjudications from the
list of serious felonies that would subject an offender to the
persi stent repeater penalty enhancenent.

16
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we turn to the convictions listed in Long's crimnal conplaint.
They do not neet these requirenents. The violation date of the
Washi ngton County, M nnesota offense is March 23, 2003, and the
conviction date for that offense is January 7, 2004. The
violation date for the Hennepin County, M nnesota offense is
March 26, 2003, and the conviction date for that offense is
Decenber 18, 2003. The conduct leading to his current Wsconsin
convictions occurred on Cctober 24, 2004, and he was convicted
on Novenber 30, 2006

42 Both of Long's prior convictions occurred before the
date of violation of his present Wsconsin felonies, satisfying
the statutory requirenent that "[t]he actor has been convicted
of a serious felony on 2 or nore separate occasions at any tine
preceding the serious felony for which he . . . presently 1is
bei ng sentenced.™ See Ws. Stat. § 939.62(2m (b) 1. However,
the conviction date of the Hennepin County offense was not
before the violation date of the Wshington County offense.
Li kewi se, the conviction date of the Washington County offense
was not before the violation date of the Hennepin County
of f ense. Neither of Long's previous convictions occurred
"before the date of violation of . . . the other felon[y] for
which [Long] was previously convicted." See id. Therefore, the
previous convictions listed in the crimnal conplaint do not
satisfy the statutory requirenents for sentencing under the
persi stent repeater statute.

143 Long did not advance this statutory interpretation
argunent at the circuit court or at the court of appeals.

17
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Normal Iy, under such circunstances, we would conclude that an
issue neither raised nor briefed is waived. Long's sole
recourse would be to file a notion for post-conviction relief,
perhaps alleging ineffective assistance of counsel.

144 Nonet hel ess, waiver is nerely a rule of judicial

adm ni stration. State v. Mor an, 2005 W 115, 131, 284

Ws. 2d 24, 700 N W2d 884. Wai ver does not |imt this court's
authority to address unpreserved issues, particularly when doing

so can clarify an issue of statew de inportance. Clean Ws.,

| nc. V. Pub. Serv. Commi n, 2005 W 93, 19270- 71, 282

Ws. 2d 250, 700 N W2d 768. The proper interpretation of the
persistent repeater statute is an issue of great inportance in
W sconsin | aw. In this case, the circuit court, the State, and
the defense attorneys msinterpreted the persistent repeater
statute, and the court mstakenly sentenced Long to Ilife
i nprisonment w thout the possibility of parole. Under these
circunstances, we decline to conclude that this argument is
wai ved.

145 We determne that the «circuit court incorrectly
interpreted and applied Ws. Stat. 8§ 939.62(2m (b). Under the
plain |anguage of the statute and the facts alleged in the
conplaint, Long is not a persistent repeater. Accordingly, we
vacate the sentence and remand to the <circuit court for

resentencing consistent wwth this opinion.

18
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\Y
46 On remand, this case nmay present several new and
conpl ex issues. Although we briefly note these issues bel ow, we
need not and do not nake any determ nations about them today.
147 First, it is conceivable that the State nmay wish to
anmend its conplaint to substitute other prior convictions as the
basis for the persistent repeater allegation.

148 Ws. Stat. § 973.12(1) provides in part:

Wenever a person charged wth a crine will be a
repeater or a persistent repeater under s. 939.62 if
convicted, any applicable prior convictions may be
alleged in the conplaint, indictnent or information or
anendnents so alleging at any tinme before or at
arrai gnnent, and before acceptance of any plea.

149 We have never specifically addressed whether it is
permssible for the State to anmend a crimnal conplaint after
the conclusion of a jury trial. We have, however, discussed
when it is permssible for the State to anend a conplaint after

the defendant enters a guilty plea. See, e.g., State v. Bonds,

2006 W 83, 292 Ws. 2d 344, 717 N.W2d 133; State v. GCerard,

189 Ws. 2d 505, 525 N WwW2d 718 (1995); State v. Martin, 162

Ws. 2d 883, 470 N.W2d 990 (1991).

150 In Bonds, we stated that a post-plea anmendnent was
permssible in that case because (1) the defendant had notice
that he was being charged as a habitual crimnal, and (2) the
def endant was not prejudiced in nmaking an intelligent plea as a
result of the substitution of a different previous conviction as

a factual basis for its repeater allegation. 292 Ws. 2d 344,
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12. These are factual determ nations. If, in this case, the
State w shes to substitute different previous convictions as the
factual basis for the persistent repeater allegation, the
circuit court will have to determne whether it is permssible
for the State to anmend a crimnal conplaint after the concl usion
of a jury trial. If so, it will have to determne what test is
appropriate for such a post-trial anendnent.

51 Second, if the State is permtted to anmend its
conplaint, the ~circuit court wll have to determne what
docunents are necessary to establish the fact of the prior
convi cti ons. When an offender is sentenced as a persistent
repeater, proof of a prior conviction directly affects a |iberty
interest, and proof beyond a reasonable doubt is essential. See
id., 940. The statutes provide that "[a]n official report of
the F.B.1. or any other governnmental agency of the United States
or of this or any other state shall be prima facie evidence of
any conviction or sentence therein reported.” Ws. Stat.
§ 973.12(1).

152 We have previously explained that:

To be an official report under sec. 973.12(1), Stats.
on which reliance may be placed, the report nust
contain relevant information regarding the issue of
repeater status and nust specifically include the date
of conviction for the previous offense. . . . The
report in the present case did not contain such
information and, therefore, could not be relied on for
t he penalty enhancenent.

State v. Farr, 119 Ws. 2d 651, 658, 350 N.W2d 640 (1984). I n

Bonds, we concluded that an internet report generated by the
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W sconsin Consolidated Court Automation Prograns (CCAP) is
insufficient to prove the fact of a previous conviction. Bonds,
292 W's. 2d 344, 1746, 49.

153 There may be sone circunstances when a judgnent of
conviction or simlar docunent is entirely unnecessary to prove
the fact of the prior conviction. For instance, a defendant's
adm ssion can constitute proof beyond a reasonabl e doubt. See

State v. Zimernman, 185 Ws. 2d 549, 557, 518 N.wW2d 303 (Ct.

App. 1994). Nonet hel ess, in such a circunstance, the adm ssion
must contain specific reference to the date of conviction and to
any periods of incarceration. |d.

54 In this case, the State did not provide an official
judgnment of conviction for either of the previous offenses it
charged in the conplaint. On remand, if the State is permtted
to anmend its conplaint, the circuit court and State should
ensure that the record is conplete and that it allows the court
to make the necessary determ nations beyond a reasonabl e doubt.

155 Finally, the circuit court will be required to grapple
with the difficult task of determ ning the nature of any out-of-
state convictions. The question of whether an out-of-state
conviction is "conparable" to a serious felony in Wsconsin
raises difficult constitutional issues. W do not address these
i ssues in any depth here because it is not necessary to do so in
order to resolve this appeal. However, courts applying a
per si st ent repeater statute nust be conscious of these

constitutional conplexities.
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156 In Apprendi v. New Jersey, 530 U S. 466, 489 (2000),

the Supreme Court declared that every fact that increases the
penalty for a crine beyond the statutory maxi num sentence mnust
be submtted to a jury and proven beyond a reasonable doubt.
The sole exception to the rule is the fact of a prior
conviction. |d.

157 However, when the court is required to conpare an out-
of -state conviction to the Wsconsin crimnal code, the court
mght be required to assess not only the fact of a prior
conviction but also the facts and conduct wunderlying that
convi ction. Wether a judge is permtted to make these
assessnents could i nplicate Apprendi.

158 The United States Supreme Court has struggled to

resolve a simlar dilemm. See Shepard v. United States, 544

US 13, 26 (2005); Taylor v. United States, 495 U S. 575, 601

(1990). In Shepard and Taylor, the Court was required to
determ ne whether the defendants' prior state convictions were
conparable to the "generic burglary" offenses as contenpl ated by
the federal Arned Career Crimnal Act. The Court stated that a
judge's inquiry into the nature of a previous offense "is
limted to the ternms of the charging docunent, the terns of a
pl ea agreenment or transcript of colloquy between judge and
defendant in which the factual basis for the plea was confirned
by the defendant, or to some conparable judicial record of this

i nformation." Shepard, 544 U S. at 26; see also State .

LaCount, 2008 W 59, 952, 310 Ws. 2d 85, 750 N.wW2d 780 ("[A]
trial court judge, rather than a jury, is allowed to determ ne
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the applicability of a defendant's prior conviction for sentence
enhancenment purposes, when the necessary information concerning
the prior conviction can be readily determ ned from an existing
judicial record.").

159 The constitutional conplexities are further heightened
when the court mnust review a conplaint charging nultiple crines,
yet the defendant pleaded guilty to only one. The court nust
determine the factual basis for the plea, and whether that
factual basis would support a conviction for a serious felony in
W sconsin beyond a reasonable doubt. As the United States
Suprene Court cautioned in Taylor, 495 US. at 601, "the
practical difficulties and potential unfairness of a factua
approach are daunting."

160 In sum we conclude that there was sufficient evidence
for a jury to find Long guilty of second-degree sexual assault
and false inprisonnent. We further conclude that the circuit
court incorrectly applied Ws. Stat. 8§ 939.62(2m. Under the
plain |anguage of the statute and the facts alleged in the
conplaint, Long is not a persistent repeater. Accordingly, we
affirm the convictions, vacate the sentence, and remand to the
circuit court for resentencing consistent with this opinion.

By the Court.—Fhe decision of the court of appeals is
affirmed in part and reversed in part, and the cause is renmanded

to the circuit court for resentencing.
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