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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded.   

 

¶1 PER CURI AM.    I n t hi s di sci pl i nar y pr oceedi ng,  we 

r evi ew t he r epor t  and r ecommendat i on of  Ref er ee Ti mot hy L.  Vocke 

t hat  At t or ney Jef f r ey R.  Kohl er  be publ i c l y r epr i manded f or  hi s 

pr of essi onal  mi sconduct  i n f ai l i ng t o compl y wi t h an opposi ng 

par t y ' s di scover y r equest  and wi t h cour t  or der s t o pr ovi de 

di scover y,  and i n maki ng mi sr epr esent at i ons t o t he cour t  t hat  he 

had compl i ed.  
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¶2 I n v i ew of  t he f act  t hat  nei t her  At t or ney Kohl er  nor  

t he Of f i ce of  Lawyer  Regul at i on ( OLR)  has appeal ed f r om t he 

r ef er ee' s r epor t  and r ecommendat i on,  our  r evi ew wi l l  pr oceed 

under  SCR 22. 17( 2) . 1  I n conduct i ng our  r evi ew,  we must  af f i r m 

t he r ef er ee' s f i ndi ngs of  f act  unl ess t hey ar e f ound t o be 

cl ear l y er r oneous.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  740 N. W. 2d 125.   We 

r evi ew t he r ef er ee' s concl usi ons of  l aw on a de novo basi s.   See 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  

¶29,  248 Wi s.  2d 662,  636 N. W. 2d 718.   Fi nal l y,  we det er mi ne t he 

appr opr i at e l evel  of  di sci pl i ne gi ven t he par t i cul ar  f act s of  

each case,  i ndependent  of  t he r ef er ee' s r ecommendat i on,  but  

benef i t i ng f r om i t .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶3 At t or ney Kohl er  has been l i censed t o pr act i ce l aw i n 

Wi sconsi n s i nce 1984.   The conduct  t hat  f or ms t he basi s f or  t hi s  

di sci pl i nar y pr oceedi ng occur r ed dur i ng t he cour se of  At t or ney 

Kohl er ' s wor k as a par t - t i me assi st ant  di st r i c t  at t or ney f or  

Washbur n Count y.  

                                                 
1 SCR 22. 17( 2)  pr ovi des:  Revi ew;  appeal .  

 ( 2)  I f  no appeal  i s  f i l ed t i mel y,  t he supr eme 
cour t  shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  
or  modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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¶4 On Jul y 2,  2003,  W. C.  l odged a compl ai nt  agai nst  D. G.  

wi t h t he Washbur n Count y di st r i ct  at t or ney' s of f i ce r egar di ng a 

const r uct i on pr oj ect  f or  whi ch W. C.  had hi r ed D. G.   Based on 

W. C. ' s al l egat i ons,  At t or ney Kohl er  i ssued a cr i mi nal  compl ai nt  

agai nst  D. G.  al l egi ng t hat  he had commi t t ed f el ony t hef t  by 

cont r act or  due t o hi s f ai l ur e t o pay a mat er i al s suppl i er  wi t h 

f unds gi ven t o hi m by W. C.   D. G.  r et ai ned At t or ney Er wi n St ei ner  

t o r epr esent  hi m i n t he cr i mi nal  case.   

¶5 I n addi t i on t o t he cr i mi nal  case agai nst  D. G. ,  t he 

mat er i al s suppl i er  al so i ni t i at ed a c i v i l  act i on f or  damages 

agai nst  bot h D. G.  and W. C.   D. G.  t hen f i l ed a cr oss- cl ai m 

agai nst  W. C.  i n t hat  act i on.   Thus,  t he i ssue of  who was 

r esponsi bl e f or  payi ng t he mat er i al s suppl i er  was al so bei ng 

l i t i gat ed i n t he c i v i l  act i on whi l e t he cr i mi nal  case was 

pr oceedi ng.    

¶6 Washbur n Count y Ci r cui t  Cour t  Judge Eugene Har r i ngt on 

conduct ed a pr el i mi nar y exami nat i on i n t he cr i mi nal  case on 

August  22,  2003.   At  t he hear i ng,  t he st at e mar ked as exhi bi t s  

t he pr oposal  D. G.  had made t o W. C.  f or  t he const r uct i on pr oj ect  

and a check l edger  f or  a U. S.  Bank account  f r om whi ch W. C.  had 

made payment s t o D. G.   The account  was i mpor t ant  because i t  was 

t he account  i nt o whi ch U. S.  Bank had pl aced t he pr oceeds of  a 

const r uct i on l oan f or  t he bui l di ng pr oj ect .   Af t er  hear i ng t he 

evi dence pr esent ed,  Judge Har r i ngt on concl uded t hat  t her e was 

pr obabl e cause t o bel i eve t hat  a f el ony had been commi t t ed,  and 

bound D. G.  over  f or  t r i al .  
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¶7 On November  20,  2003,  At t or ney St ei ner  f i l ed a Demand 

f or  Di scover y and I nspect i on wi t h t he c l er k of  c i r cui t  cour t  and 

ser ved a copy on At t or ney Kohl er  on behal f  of  t he st at e.   Of  

i mpor t ance t o t hi s pr oceedi ng i s Request  14 of  t hat  di scover y 

demand,  whi ch r equest ed t he st at e t o:  

Fur ni sh t he def ense wi t h copi es,  bot h f r ont  and back,  
of  al l  checks,  i ssued by [ N. C. ]  or  [ W. C. ]  f r om US 
Bank,  account  number  [ ]  and copi es of  al l  bank 
st at ement s f or  sai d account  f r om Oct ober  1,  2002 
t hr ough Oct ober  31,  2003,  i ncl us i ve,  and copi es of  al l  
document s wi t hi n t he possessi on or  cont r ol  of  [ N. C. ]  
or  [ W. C. ]  whi ch r el at e t o t he const r uct i on of  t he 
bui l di ng whi ch i s t he subj ect  of  t hi s act i on .  .  .  .  

The r ef er ee f ound t hat  t he def ense had sought  t hese r ecor ds t o 

det er mi ne whet her  W. C.  had been act i ng as hi s own gener al  

cont r act or  by payi ng many of  t he bi l l s  f or  t he const r uct i on 

pr oj ect  di r ect l y.  

¶8 At  a st at us conf er ence on December  11,  2003,  Judge 

Har r i ngt on addr essed t he st at us of  t he def ense' s di scover y 

r equest s.   He acknowl edged t hat  t he st at e may have r esponded t o 

t hem i nf or mal l y,  but  he di r ect ed t he st at e t o f i l e and ser ve a 

f or mal  r esponse t o t he r equest s.   At t or ney Kohl er  pr omi sed t hat  

t he st at e woul d ser ve a f or mal  r esponse by t he end of  t he year ,  

whi ch t he cour t  accept ed as an appr opr i at e t i me.   The cour t  t hen 

set  t he mat t er  f or  a j ur y t r i al  on Mar ch 11,  2004.    

¶9 On December  23,  2003,  At t or ney Kohl er  f i l ed a r esponse 

t o t he di scover y r equest s.   The r esponse t o Request  14 st at ed 

t hat  t he r esponse was " pendi ng. "    
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¶10 The cour t  hel d a pr et r i al  conf er ence on Febr uar y 17,  

2004.   At  t hat  t i me,  At t or ney Kohl er  st i l l  had not  pr ovi ded t he 

document s sought  i n Request  14.   The cour t  acknowl edged t hat  t he 

st at e had st i l l  not  compl i ed wi t h t he r equest ,  but  not ed t hat  

t he st at e had pr omi sed t o pr ov i de t he r equest ed document s by 

noon on Febr uar y 27,  2004.  

¶11 On Febr uar y 26,  2004,  At t or ney Kohl er  f i l ed a t r i al  

exhi bi t  l i s t ,  wi t h copi es of  t he exhi bi t s at t ached.   Among t he 

exhi bi t s wer e copi es of  f i ve checks t hat  W. C.  had wr i t t en t o 

D. G.   Thr ee of  t he f i ve checks had been dr awn on t he U. S.  Bank 

account .   The ot her  t wo checks had been dr awn on ot her  account s.   

¶12 At t or ney Kohl er  di d not  pr ovi de copi es of  t he ot her  

checks t hat  had been wr i t t en agai nst  t he U. S.  Bank account  nor  

t he bank st at ement s f or  t hat  account  t hat  had been r equest ed i n 

Request  14.  

¶13 On Mar ch 4,  2004,  one week bef or e t he schedul ed t r i al  

dat e,  D. G.  f i l ed a mot i on t o di smi ss t he cr i mi nal  char ge agai nst  

hi m wi t h pr ej udi ce due t o t he st at e' s f ai l ur e t o r espond t o hi s 

di scover y r equest s.   I n t he suppor t i ng br i ef ,  At t or ney St ei ner  

poi nt ed out  t hat  t he st at e had not  di sput ed i t s abi l i t y  t o 

obt ai n t he r equest ed bank r ecor ds f r om W. C.   

¶14 A hear i ng was hel d on t he mot i on on Mar ch 10,  2004.   

At  t hat  hear i ng,  At t or ney Kohl er  ar gued f or  t he f i r st  t i me t hat  

t he document s r equest ed i n Request  14 wer e not  r el evant .   Judge 

Har r i ngt on cor r ect l y not ed t hat  r el evance was t o be det er mi ned 

by t he cour t .   He expr essed concer n t hat  t he st at e had not  

pr oduced t he r equest ed r ecor ds,  but  di d not  gr ant  D. G. ' s mot i on 
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t o di smi ss.   St at i ng t hat  t he f ai l ur e t o compl y wi t h t he 

di scover y r equest  had been uni nt ent i onal ,  t he cour t  cont i nued 

t he t r i al  dat e unt i l  August  17,  2004.    

¶15 Dur i ng t he Mar ch 10,  2004,  hear i ng,  t he at t or neys and 

t he cour t  had a l engt hy di scussi on about  whi ch document s 

At t or ney Kohl er  was t o pr oduce.   W. C.  was pr esent  at  t he hear i ng 

and was quest i oned about  hi s wi l l i ngness t o pr ovi de t he 

r equest ed document s.   He agr eed t o pr ovi de t o At t or ney Kohl er  

copi es of  document s f r om any bank account  t hat  r el at ed t o t he 

const r uct i on of  t he bui l di ng on whi ch D. G.  had wor ked.   Judge 

Har r i ngt on speci f i cal l y t ol d W. C.  t hat  he needed t o pr oduce a 

copy of  a check r egi st er  f or  t he U. S.  Bank account .   Judge 

Har r i ngt on expr essl y or der ed t hat  t he r equest ed document s be 

pr oduced by t he st at e t o At t or ney St ei ner  by Apr i l  30,  2004.   He 

di r ect ed At t or ney St ei ner  t o r ai se any pr obl ems wi t h t he st at e' s 

pr oduct i on i n a mot i on t o be f i l ed by June 1,  2004.  

¶16 At t or ney Kohl er  di d not  pr oduce any f ur t her  document s 

or  i nf or mat i on by Apr i l  30,  2004,  or  even t hr oughout  t he mont h 

of  May.   On June 1,  2004,  At t or ney St ei ner  f i l ed a r enewed 

mot i on t o di smi ss t he cr i mi nal  char ges wi t h pr ej udi ce due t o t he 

st at e' s cont i nui ng f ai l ur e t o compl y wi t h i t s di scover y 

obl i gat i ons.   

¶17 On June 14,  2004,  At t or ney Kohl er  sent  a l et t er  t o 

Judge Har r i ngt on wi t h a copy t o At t or ney St ei ner .   At t ached t o 

t he l et t er  wer e t hr ee i nvoi ces and t hr ee checks t hat  r ef er enced 

payment s by W. C.  di r ect l y t o subcont r act or s.   Onl y one of  t he 

t hr ee checks had been dr awn on t he U. S.  Bank account .   At t or ney 
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Kohl er  di d not  pr oduce any bank st at ement s,  check r egi st er ,  or  

copi es of  ot her  checks r el at i ng t o t he U. S.  Bank account .   The 

t ext  of  hi s l et t er  st at ed,  i n par t ,  " Her e ar e t he i t ems t he 

cour t  or der ed [ W. C. ]  t o pr oduce wi t h r egar d t o t hi s case.   I  

bel i eve t he cour t  want ed t he or i gi nal s f i l ed. "    

¶18 The ci r cui t  cour t  hel d a hear i ng on D. G. ' s  r enewed 

mot i on t o di smi ss t he cr i mi nal  act i on on Jul y 22,  2004.   At  t hat  

hear i ng,  At t or ney Kohl er  r epr esent ed t o Judge Har r i ngt on t hat  he 

had f ul l y compl i ed wi t h t he def ense' s di scover y r equest s.   

At t or ney Kohl er  al so made a demand f or  a speedy t r i al  on behal f  

of  t he st at e.   The cour t  f ound t hat  t he st at e had not  compl i ed 

wi t h al l  t he di scover y r equest s and asked At t or ney Kohl er  why 

t he cour t  shoul d not  gr ant  t he di smi ssal  r equest ed by D. G.   

At t or ney Kohl er  r esponded t hat  he di d not  bel i eve t he cour t  had 

t he aut hor i t y t o di smi ss t he cr i mi nal  case as a sanct i on f or  t he 

st at e' s di scover y v i ol at i ons.   At t or ney Kohl er  al so st at ed,  " Al l  

I  can say i s we have submi t t ed what  Mr .  St ei ner  want ed.   Those 

ar e t he i t ems. "  

¶19 Judge Har r i ngt on t ook t he mot i on t o di smi ss under  

advi sement ,  i ndi cat i ng t hat  he want ed t o det er mi ne whet her  t he 

st at e had compl i ed wi t h t he di scover y r ul es and t he cour t ' s  

pr i or  or der ,  t o l ook at  t he r emedi es avai l abl e t o t he cour t ,  and 

t o " make doubl y sur e bef or e I  t ake pr eci pi t ous act i on i n a 

f el ony f i l e. "   The cour t  was f or ced t o r emove t he August  17,  

2004,  t r i al  f r om t he cour t ' s  cal endar .    

¶20 On August  18,  2004,  t he c i r cui t  cour t  i ssued an or al  

deci s i on on t he June 1,  2004,  mot i on t o di smi ss.   The cour t  
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expl i c i t l y  f ound t hat  At t or ney Kohl er ' s June 14,  2004,  l et t er  

had " f ai l ed t o pr ovi de t he appr opr i at e bank account  r ecor ds. "   

I t  had al so " f ai l ed t o pr ovi de copi es of  al l  r ecor ds r el at i ng t o 

payment  concer ni ng t he const r uct i on pr ocess. "   The cour t  

speci f i cal l y st at ed t hat  t he document s sought  by t he def ense 

wer e r el evant  and coul d pr oduce excul pat or y evi dence.   The 

cour t ,  however ,  deni ed t he mot i on t o di smi ss,  and set  t he mat t er  

f or  a f ur t her  st at us conf er ence.    

¶21 Despi t e t he cour t ' s  c l ear  r ul i ng t hat  t he r equest ed 

document s wer e r el evant ,  At t or ney Kohl er  cont i nued t o f ai l  t o 

pr oduce any f ur t her  document s or  i nf or mat i on.   On November  12,  

2004,  D. G.  f i l ed anot her  mot i on t o di smi ss al l egi ng a deni al  of  

hi s r i ght  t o a speedy t r i al  and pr osecut or i al  mi sconduct .   I n 

t he suppor t i ng br i ef ,  At t or ney St ei ner  ar gued t hat  t he st at e' s  

f ai l ur e t o compl y wi t h i t s di scover y obl i gat i ons had caused t he 

del ay,  and t hat  t he del ay had j eopar di zed D. G. ' s abi l i t y  t o 

def end agai nst  t he cr i mi nal  char ges because t he t r i al  i n t he 

c i v i l  act i on was schedul ed f or  t he end of  November .    

¶22 The ci v i l  t r i al  di d pr oceed on November  30,  2004,  wi t h 

Judge Har r i ngt on pr esi di ng.   Af t er  t he c i v i l  t r i al  was 

concl uded,  Judge Har r i ngt on hel d a st at us conf er ence i n t he 

cr i mi nal  case.   He f i r st  deni ed t he def ense' s r enewed mot i on t o 

di smi ss.   He t hen st at ed t hat  because he had pr esi ded over  t he 

c i v i l  t r i al ,  he woul d wi t hdr aw f r om t he cr i mi nal  case.    

¶23 On December  15,  2004,  Judge Fr eder i ck Hender son was 

assi gned t o pr esi de over  t he cr i mi nal  act i on.   The cr i mi nal  

t r i al  was now schedul ed f or  Mar ch 10,  2005.    
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¶24 On Mar ch 4,  2005,  D. G.  f i l ed anot her  mot i on t o 

di smi ss.   Judge Hender son conduct ed a t el ephone hear i ng 

r egar di ng t he mot i on.   Judge Hender son st at ed t hat  he under st ood 

t hat  Judge Har r i ngt on had made sever al  or der s r equi r i ng W. C.  and 

t he st at e t o pr ovi de cer t ai n document s,  but  t hat  At t or ney 

St ei ner  cont ended t hat  no f ur t her  document s had been pr oduced.   

When asked i f  t hat  was cor r ect ,  At t or ney Kohl er  deni ed i t .   

At t or ney Kohl er  st at ed t hat  W. C.  had " suppl i ed t he checks i n 

quest i on t hat  wer e t o t he subcont r act or s. "   At t or ney St ei ner ,  

however ,  expl ai ned t o Judge Hender son t hat  t he const r uct i on l oan 

pr oceeds had been pl aced i nt o t he U. S.  Bank account ,  and t hat  

t he par t  of  t he check r egi st er  mar ked at  t he pr el i mi nar y hear i ng 

showed at  l east  36 checks dr awn on t hat  account  ( al t hough 

At t or ney St ei ner  had so f ar  r ecei ved a t ot al  of  onl y f i ve 

checks) .   Nonet hel ess,  l at er  i n t he hear i ng At t or ney Kohl er  

speci f i cal l y st at ed t hat  " Mr .  St ei ner ' s got  al l  t he di scover y 

he' s goi ng t o get . "    

¶25 Judge Hender son went  t hr ough t he cour t ' s  pr i or  or der s,  

not i ng t hat  i n an August  18,  2004,  or der  Judge Har r i ngt on had 

st at ed t hat  D. G.  was ent i t l ed t o r ecei ve t he r equest ed 

i nf or mat i on,  and t hat  Judge Har r i ngt on had deni ed t he st at e' s 

speedy t r i al  r equest  because t o r equi r e D. G.  t o pr oceed t o t r i al  

wi t hout  t he r equest ed di scover y i nf or mat i on woul d have been a 

deni al  of  f undament al  f ai r ness.   At t or ney Kohl er  acknowl edged 

t hat  he had not  pr ovi ded any f ur t her  document s af t er  t he August  

18,  2004,  or der .   When asked how he t her ef or e coul d have 

compl i ed wi t h t he cour t ' s  August  18,  2004,  or der ,  At t or ney 
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Kohl er  r esponded,  " Al l  I  can say i s we gave hi m al l  t he 

subcont r act or  checks and whenever  t hat  was,  i t  was ear l i er  i n 

t he year ,  and t hat ' s al l  I  know about . "   

¶26 Judge Hender son concl uded t hat  t he st at e had not  met  

i t s di scover y obl i gat i ons and had not  compl i ed wi t h t he cour t ' s  

or der s:  

So how can I  concl ude any di f f er ent  t han t he St at e has 
f ai l ed once agai n f or  per haps t he f our t h t i me t hat  
t hey di dn' t  do what  [ Judge]  Har r i ngt on or der ed.   What  
[ Judge]  Har r i ngt on or der ed was t o gi ve t hese bank 
r ecor ds t o St ei ner ,  put  t hem i n t he cour t  f i l e so 
t her e coul d be a det er mi nat i on as t o whet her  t hey' r e 
excul pat or y.    

¶27 Ul t i mat el y,  t he c i r cui t  cour t  di smi ssed t he 

i nf or mat i on agai nst  D. G.  wi t h pr ej udi ce due t o At t or ney Kohl er ' s  

di sobedi ence of  Judge Har r i ngt on' s or der s. 2   

¶28 On t he basi s of  t hese f act s,  f or  whi ch t her e was no 

genui ne di sput e,  t he r ef er ee concl uded t hat  summar y j udgment  

shoul d be ent er ed and t hat  t he OLR had pr oven by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney Kohl er  had 

commi t t ed t hr ee vi ol at i ons of  t he Rul es of  Pr of essi onal  Conduct  

f or  At t or neys.   Fi r st ,  by f ai l i ng or  r ef usi ng t o compl y wi t h t he 

c i r cui t  cour t ' s  or der s t o pr ovi de t he di scover y i t ems r equest ed 

i n Request  14,  At t or ney Kohl er  had knowi ngl y di sobeyed an 

obl i gat i on under  t he r ul es of  a t r i bunal ,  whi ch was not  an open 

r ef usal  based on an asser t i on t hat  no val i d obl i gat i on exi st s,  

                                                 
2 At t or ney Kohl er ' s answer  di sput ed t he OLR' s al l egat i on 

t hat  t he di smi ssal  had been due t o hi s conduct ,  but  t he r ef er ee 
f ound t hat  t he OLR' s al l egat i on was cor r ect .  
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i n v i ol at i on of  SCR 20: 3. 4( c) . 3  Second,  t he r ef er ee concl uded 

t hat  At t or ney Kohl er  had vi ol at ed SCR 20: 3. 4( d) 4 by f ai l i ng t o 

make a r easonabl y di l i gent  ef f or t  t o compl y wi t h a l egal l y 

pr oper  di scover y r equest  by an opposi ng par t y.   Thi r d,  t he 

r ef er ee concl uded t hat  by r epr esent i ng t o Judge Hender son dur i ng 

t he Mar ch 8,  2005,  t el ephone hear i ng t hat  he had f ul l y compl i ed 

wi t h Judge Har r i ngt on' s pr i or  di scover y or der s,  At t or ney Kohl er  

had knowi ngl y made a f al se st at ement  of  f act  or  l aw t o a 

t r i bunal ,  i n v i ol at i on of  f or mer  SCR 20: 3. 3( a) ( 1) . 5   

¶29 Fol l owi ng t he r ef er ee' s pr onouncement  of  hi s f i ndi ngs 

of  f act  and concl usi ons of  l aw,  At t or ney Kohl er  and t he OLR 

j oi nt l y r equest ed t hat  t he r ef er ee r ecommend a publ i c r epr i mand,  

whi ch was t he l evel  of  di sci pl i ne or i gi nal l y r equest ed by t he 

                                                 
3 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 

t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he supr eme cour t  r ul es 
wi l l  be t o t hose i n ef f ect  pr i or  t o Jul y 1,  2007.  

SCR 20: 3. 4( c)  s t at es t hat  a l awyer  shal l  not  " knowi ngl y 
di sobey an obl i gat i on under  t he r ul es of  a t r i bunal  except  f or  
an open r ef usal  based on an asser t i on t hat  no val i d obl i gat i on 
exi st s. "  

4 SCR 20: 3. 4( d)  pr ovi des a l awyer  shal l  not ,  " i n pr et r i al  
pr ocedur e,  .  .  .  f ai l  t o make r easonabl y di l i gent  ef f or t  t o 
compl y wi t h a l egal l y pr oper  di scover y r equest  by an opposi ng 
par t y. "  

5 For mer  SCR 20: 3. 3( a) ( 1)  st at es " [ a]  l awyer  shal l  not  
knowi ngl y make a f al se st at ement  of  f act  or  l aw t o a t r i bunal . "  
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OLR.   The r ef er ee agr eed t hat  a publ i c r epr i mand woul d be an 

appr opr i at e l evel  of  di sci pl i ne i n t hi s case.   He acknowl edged 

t hat  At t or ney Kohl er  had never  bef or e been t he subj ect  of  

pr of essi onal  di sci pl i ne and t hat  At t or ney Kohl er ' s honest  

admi ssi ons t o near l y al l  of  t he OLR' s al l egat i ons had r educed 

t he t i me and expense needed f or  t he pr oceedi ng.   

¶30 Dur i ng t he t el econf er ence at  whi ch he announced hi s 

f i ndi ngs of  f act  and concl usi ons of  l aw,  however ,  t he r ef er ee 

made some r at her  st r ong comment s about  At t or ney Kohl er ' s  

pr of essi onal  mi sconduct .   The r ef er ee saw absol ut el y no r eason 

f or  At t or ney Kohl er ' s f ai l ur e t o pr ovi de t he r equest ed 

di scover y.   He not ed t hat  a pr osecut or ,  as a mi ni st er  of  

j ust i ce,  has a dut y not  j ust  t o seek a convi ct i on of  t he gui l t y,  

but  t o be f ai r  t o each def endant  and t o obey an or der  i ssued by 

a cour t .   The r ef er ee descr i bed At t or ney Kohl er ' s di sobedi ence 

of  t he c i r cui t  cour t ' s  or der s as " ext r emel y egr egi ous conduct , "  

and i ndi cat ed t hat  t her e was evi dence of  a " del i ber at e deci s i on 

t o di sobey. "   

¶31 Af t er  our  i ndependent  r evi ew of  t he mat t er ,  we 

concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e not  c l ear l y 

er r oneous,  and we adopt  t hem.   We al so agr ee wi t h t he r ef er ee 

t hat  t he f act s as f ound convi nc i ngl y demonst r at e t hat  At t or ney 

Kohl er  v i ol at ed t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  

as al l eged i n t he t hr ee count s i n t he OLR' s compl ai nt .  

¶32 Because of  concer ns about  t he appr opr i at e l evel  of  

di sci pl i ne,  t hi s cour t  di r ect ed t he par t i es t o f i l e memor anda 

expl ai ni ng t he f act ual  and l egal  bases f or  t he st i pul at ed 
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r equest  f or  a publ i c r epr i mand.   Bot h par t i es f i l ed memor anda 

t hat  cont i nued t o asser t  t hat  a publ i c r epr i mand was appr opr i at e 

i n t hi s case.   The OLR' s memor andum set  f or t h t he l egal  

aut hor i t i es and t he f act or s pr esent  i n t hi s case t hat  t he OLR 

di r ect or  had consi der ed i n deci di ng t o r equest  a publ i c 

r epr i mand.   We have consi der ed t hose r esponses,  as wel l  as our  

own pr i or  di sci pl i nar y deci s i ons.  

¶33 Ther e i s suppor t  i n our  pr i or  deci s i ons f or  ei t her  a 

publ i c r epr i mand or  a 60- day suspensi on i n t he pr esent  case.   

The t wo most  anal ogous pr i or  cases i nvol v i ng pr osecut or s appear  

t o be I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Sander s,  173 Wi s.  

2d 609,  494 N. W. 2d 430 ( 1993) ,  and I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Zapf ,  126 Wi s.  2d 123,  375 N. W. 2d 654 

( 1985) .   I n Zapf ,  despi t e a di scover y demand by t he def ense,  a 

di st r i ct  at t or ney i n a mur der  case f ai l ed t o di scl ose t he 

st at ement  of  a wi t ness who hear d t he def endant  make an 

i ncr i mi nat i ng st at ement .   At t or ney Zapf  t hen el i c i t ed t he 

def endant ' s i ncr i mi nat i ng st at ement  f r om t he wi t ness at  t r i al .   

The r ef er ee f ound t hat  At t or ney Zapf  had i nt ent i onal l y f ai l ed t o 

di scl ose t he wi t ness'  st at ement  and had pl anned t o use t he 

st at ement  at  t r i al .   Mor eover ,  t hi s f ai l ur e t o compl y wi t h 

di scover y obl i gat i ons was not  a f i r st  occur r ence f or  At t or ney 

Zapf .   Al t hough he had not  been di sci pl i ned f or  t wo pr i or  

di scover y l apses,  he had been admoni shed by t he cour t  f or  t hose 

l apses i n t he cour t ' s  deci s i on on t he mer i t s of  t he case.   I n a 

second par t  of  t he di sci pl i nar y case,  At t or ney Zapf  had 

i mpr oper l y sent  t o a cr i mi nal  def endant  copi es of  cor r espondence 
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i n whi ch he di spar aged def ense counsel ' s handl i ng of  t he case,  

i n v i ol at i on of  a r ul e agai nst  communi cat i ng wi t h a par t y t he 

l awyer  knows t o be r epr esent ed by counsel .   For  t he f ai l ur e t o 

pr ovi de t he wi t ness st at ement  and t he i mpr oper  communi cat i on 

wi t h a r epr esent ed par t y,  we i mposed a publ i c r epr i mand.  

¶34 I n Sander s,  an assi st ant  di st r i ct  at t or ney made 

mul t i pl e mi sr epr esent at i ons t o a j udge,  a cour t  schedul i ng 

c l er k,  and opposi ng counsel  i n t wo separ at e cases.   I n t he f i r st  

case,  At t or ney Sander s f al sel y r epr esent ed t o t he schedul i ng 

c l er k t hat  a case had been set t l ed so t hat  t he c l er k woul d 

r emove i t  f r om a t r i al  schedul e.   When t he t r i al  j udge i n t hat  

case l ear ned of  t he decept i on,  he di smi ssed t he char ges agai nst  

t he def endant .   I n a second and unr el at ed case,  At t or ney Sander s 

made mi sr epr esent at i ons t o def ense counsel  and t o a c i r cui t  

cour t  r egar di ng t he l ocal  j ai l ' s  pol i cy on wor k r el ease and 

r egar di ng st at ement s by j ai l  per sonnel  concer ni ng t he 

sui t abi l i t y  of  a par t i cul ar  def endant  f or  wor k r el ease.   The 

mi sr epr esent at i ons i n t he second case wer e made appr oxi mat el y 

ni ne mont hs af t er  t he f al se st at ement  t o t he schedul i ng c l er k i n 

t he f i r st  case.   At t or ney Sander s had not  pr evi ousl y been t he 

subj ect  of  pr of essi onal  di sci pl i ne.   Ul t i mat el y,  t hi s cour t  

suspended t he l i cense of  At t or ney Sander s t o pr act i ce l aw i n 

t hi s st at e f or  a per i od of  60 days.  

¶35 Al t hough t her e ar e cer t ai nl y s i mi l ar i t i es bet ween t he 

Sander s case and t he pr esent  case,  i ncl udi ng t he maki ng of  a 

f al se st at ement  t o a t r i al  j udge and t he di smi ssal  of  a cr i mi nal  

case because of  a pr osecut or ' s mi sconduct ,  we ul t i mat el y bel i eve 
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t hat  At t or ney Kohl er ' s mi sconduct  war r ant s t he i mposi t i on of  a 

publ i c r epr i mand.   I t  appear s t hat ,  as i n Zapf ,  t he cor e of  

At t or ney Kohl er ' s mi sconduct  ar ose f r om hi s f ai l ur e t o compl y 

wi t h di scover y obl i gat i ons.   Unl i ke t he s i t uat i on i n Sander s,  

At t or ney Kohl er ' s mi sr epr esent at i on was an at t empt  t o j ust i f y  

hi s pr oduct i on of  onl y some of  t he di scover y i t ems r equest ed by 

t he def ense.   Fur t her ,  At t or ney Sander s l i ed t o cour t  per sonnel  

i n t wo di f f er ent  cases,  separ at ed i n t i me.   Thi s i ndi cat es a 

pat t er n of  s i mi l ar  mi sconduct .   Wi t h At t or ney Kohl er ,  al t hough 

i t  occur r ed on mor e t han one occasi on,  al l  of  At t or ney Kohl er ' s 

mi sconduct  occur r ed i n one case wi t h r espect  t o one i ssue.  

¶36 I n addi t i on,  we bel i eve t hat  a publ i c r epr i mand wi l l  

be suf f i c i ent  t o det er  At t or ney Kohl er  and ot her  at t or neys f r om 

si mi l ar  mi sconduct .   I n hi s  r esponse r egar di ng t he appr opr i at e 

l evel  of  di sci pl i ne,  At t or ney Kohl er  not ed t hat  he has never  

been t he subj ect  of  pr of essi onal  di sci pl i ne i n t he mor e t han t wo 

decades he has been pr act i c i ng l aw.   Mor eover ,  he has pr act i ced 

dur i ng t hat  ent i r e t i me i n t he same communi t y.   Hi s pr act i ce 

t her ef or e depends on t he r eput at i on he has devel oped over  t hat  

l engt hy per i od of  t i me.   A publ i c r epr i mand wi l l  t her ef or e have 

a s i gni f i cant  ef f ect  on hi s r eput at i on and pr act i ce and shoul d 

ser ve t o pr event  hi m f r om engagi ng i n s i mi l ar  conduct  i n t he 

f ut ur e.  

¶37 Al t hough we det er mi ne t hat  a suspensi on i s not  

necessar y t o pr ot ect  t he publ i c and t he j udi c i al  syst em i n t hi s 

i nst ance,  t hat  r esul t  shoul d not  be i nt er pr et ed as i ndi cat i ng 

t hat  t hi s cour t  i s  not  t r oubl ed by At t or ney Kohl er ' s mi sconduct .   
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Hi s cont i nui ng r ef usal  t o obey t he ci r cui t  cour t ' s  di scover y 

or der s,  even i f  he di sagr eed wi t h t hem,  const i t ut es a ser i ous 

v i ol at i on of  an at t or ney' s pr of essi onal  obl i gat i ons.   No 

at t or ney,  whet her  pr osecut or ,  cr i mi nal  def ense counsel ,  or  c i v i l  

at t or ney,  has t he opt i on t o di sr egar d an or der  of  a cour t ,  no 

mat t er  how much t he at t or ney di sagr ees wi t h t he or der  and no 

mat t er  whet her  t he or der  addr esses di scover y obl i gat i ons or  

ot her  mat t er s.   Our  syst em of  j ust i ce s i mpl y woul d not  f unct i on 

i f  at t or neys coul d over r ul e cour t s.   

¶38 Si mi l ar l y,  no at t or ney,  whet her  pr osecut or ,  cr i mi nal  

def ense counsel ,  or  c i v i l  at t or ney,  may di st or t  t he t r ut h when 

pr esent i ng ar gument  t o a cour t .   As we not ed i n anot her  case i n 

whi ch an at t or ney had made mi sr epr esent at i ons t o t hi s cour t ,  " an 

at t or ney' s dut y of  candor  t owar d t he t r i bunal  i s  cent r al  t o t he 

t r ut h- seeki ng f unct i on of  any cour t . "   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Kal al ,  2002 WI  45,  ¶1,  252 Wi s.  2d 261,  643 

N. W. 2d 466.   Al l  cour t s have a r i ght  t o expect  t hat  t he 

at t or neys appear i ng bef or e t hem,  r egar dl ess of  t he zeal  t hey 

have f or  t hei r  c l i ent ' s cause,  wi l l  adher e t o t he f undament al  

dut y i mposed on t hem as of f i cer s  of  t he cour t  t o speak honest l y.   

At t or ney Kohl er ' s mi sr epr esent at i on about  hi s compl i ance wi t h 

t he c i r cui t  cour t ' s  pr i or  di scover y or der s i s a ser i ous br each 

of  hi s obl i gat i ons as an of f i cer  of  t he cour t .  

¶39 I n summar y,  we det er mi ne t hat  At t or ney Kohl er  shoul d 

be publ i c l y r epr i manded f or  hi s pr of essi onal  mi sconduct  i n t hi s 

pr oceedi ng.   We al so concl ude t hat  he shoul d be r equi r ed t o pay 
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t he f ul l  cost s  of  t hi s di sc i pl i nar y pr oceedi ng,  whi ch wer e 

$6, 287. 43 as of  Mar ch 7,  2008.  

¶40 I T I S ORDERED t hat  Jef f r ey R.  Kohl er  i s publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .  

¶41 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Jef f r ey R.  Kohl er  pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s ar e not  

pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s 

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  Jef f r ey R.  Kohl er  t o pr act i ce l aw i n Wi sconsi n shal l  

be suspended unt i l  f ur t her  or der  of  t he cour t .  

¶42 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.  
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