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APPEAL from an order of the Circuit Court for Dane County,
M chael N.  Nowakowski, Judge. Affirmed in part, reversed in

part, and cause renanded.

11 ANN WALSH BRADLEY, J. This case is before this court

on certification from the court of appeals pursuant to Ws.
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Stat. (Rule) § 809.61 (2007-08).' It involves a dispute between
the children of the deceased, Robert Tensfeldt, and the two
attorneys who provided his estate planning services, Attorneys
LaBudde and Haber man. Both the children and Attorney LaBudde
appealed a circuit <court order on their cross notions for
sumary j udgment . 2

12 Attorney LaBudde asserts that the «circuit court
inproperly granted the children's notion for sumrary judgnent,
t hereby concluding as a natter of |law that LaBudde is |iable for
intentionally aiding and abetting his client's violation of a
di vorce judgnent. First, he contends that he is not liable
because the judgnent was not enforceable. Second, he asserts
that the question was fairly debatable, entitling him to
qualified imunity and the good faith advice privilege.

13 We determne that the circuit court properly concl uded
that LaBudde is liable as a matter of law for intentionally
aiding and abetting his client's unlawful act. The divorce

judgnment was enforceable at the tine it was entered and at the

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

2 According to the certification menorandum the children
appeal an order of the Grcuit Court for Dane County, M chael N
Nowakowski , Judge, dism ssing Attorney Haberman from the
| awsui t . In addition, Attorney LaBudde appeals the order
granting the children's notion for sumrary judgnent and denying
LaBudde' s notion for summary judgnent.
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time Robert asked LaBudde to draft an estate plan that violated
the judgment. Under these facts, LaBudde is not entitled to
either qualified imunity or the good faith advice privilege.

14 Additionally, on the children's third-party negligence
claim LaBudde argues that the circuit court inproperly denied
his nmotion for summary judgnent. W determine that the circuit
court erred in denying LaBudde's notion for summary judgnent
because the children cannot establish that LaBudde's negligence
t hwarted Robert's clear intent.

15 Regarding the claim against Attorney Haberman, the
Tensfeldt children assert that the circuit court erroneously

granted Haberman's notion for sunmmary judgnent. They contend

that Haberman is liable for negligently advising their father
regarding his estate. We conclude that the circuit court did
not err in granting summary  j udgnent. Under t hese
ci rcunst ances, Haberman is not liable to third parties for his

negligent advice, and further, the children failed to present
evidence sufficient to show that they were harnmed by Haberman's

negl i gent advi ce.

6  Accordingly, we affirmin part and reverse in part the
order of the circuit court, and we remand to the circuit court

for further proceedings.?

3O remand, we expect that there wll Dbe further
proceedings on the aiding and abetting claim as well as the
civil conspiracy claim
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I

7 Robert Tensfeldt and his first wfe, Ruth, had three
chil dren—Christine, Robert WIliam and John.* Wen Robert and
Ruth divorced in 1974, they entered into an agreenent
stipulating to various ternms of the divorce. The divorce court
determned that the stipulation was "fair and reasonable" and

i ncorporated the stipulation into the divorce judgnent.?
18 One of the terns of the stipulation provides that
Robert would make and maintain a will leaving two-thirds of his

net estate to the children:

WIl in Favor of Children: Sinultaneously with the
execution of this Stipulation, [Robert] shall execute

After concluding that LaBudde was liable as a nmatter of |aw
for aiding and abetting, the circuit court denied LaBudde's
motion for summary judgnment on the civil conspiracy claim | t
remar ked that LaBudde's defenses to aiding and abetting and
civil conspiracy were identical, and "[f]or the sane reason
these argunents failed in regards to the aiding and abetting
claim they nust also fail now "™ The court concluded that "[i]t
woul d be possible that a reasonable jury would find from these
facts that LaBudde conmitted civil conspiracy.”

W agree with the circuit court that LaBudde's defenses to
aiding and abetting and civil conspiracy are identical and that
the parties’ argunments concerning these two <clains are
i nt er changeabl e. Therefore, we do not separately address the
civil conspiracy claimin this opinion.

4 For ease of reference, Robert and Ruth's children will be
referred to as the Tensfeldt children throughout this opinion.

> The divorce judgment provided in part:

That the Stipulation heretofore entered into by and
between the parties is fair and reasonable and the
Court herewith approves the sane and the sanme is
i ncorporated as part of the Judgnment in this action.

4
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and shall hereafter keep in effect, a WIIl |eaving not
less than two-thirds (2/3) of his net estate outright
to the three adult children of the parties, or to
their heirs by right of representation. Except as
herein provided, [Robert] shall have the right to nake
such disposition of his estate as he my desire,

except as |limted herein, and further, except as
limted by the requirements set forth in [the
provision dealing with wunpaid alinony.] As used
herein, the term "net estate" shall nean [Robert's]
gross estate passing under his WII (or otherw se,
upon the occasion of his death), less funeral and

burial expenses, admnistration fees and expenses,
debts and clains against the estate, and Federal and
State taxes.

19 Robert married his second w fe, Constance, in 1975.
They remained married until Robert's death in 2000. Robert and
Constance had no children together, although Constance had three
children from a previous nmarriage. In 1978, Robert executed a
will that was conpliant with the stipulation and order—ene-
third of the net estate went to Constance, and two-thirds of the
net estate went to his children or their issue.

10 1In 1980, Robert retained Attorney LaBudde (LaBudde) of
M chael Best & Friedrich, LLP to provide estate planning
servi ces. It is undisputed that Robert made LaBudde aware of
his obligation to his children from the outset. When Robert
initially met with LaBudde, he gave the attorney a copy of the
di vorce judgnent and stipul ation. LaBudde told Robert that he
had three choices: conply with the stipulation; negotiate wth
the children to alter his obligation; or ignore the stipulation,
knowi ng that the children mght contest Robert's wll wupon his

deat h. Robert chose the third option, and in 1981, LaBudde



drafted an estate plan that did not |eave two-thir
estate outright to the Tensfeldt children.

11 After Robert executed the non-conpliant
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ds of the net

estate plan,

LaBudde received a letter from Robert's divorce attorney, J. M

Slechta. Attorney Slechta wote:

Since you have drafted a will for M. Robert Tensfeldt

of COcononbwoc, | recalled that in his divorce

in 1974

in which proceedings | represented him it was agreed
in the Stipulation nmade part of the judgnent, sone
restrictions on the disposition of his estate . :
Realizing this mght have sone effect upon the
di sposition which you have proposed | am enclosing a
copy of such stipulation for your exam nation. There
does not seem to be any sanction against disposition

of assets during his lifetine.

LaBudde wrote back:

Your letter . . . asks whether M. Tensfeldt's npst
recent WIIl . . . violates his obligations under that
decree .

In nmy opinion, M. Tensfeldt's present WII needs sone
revision in light of the obligations under the divorce

decree, of which | was unaware until receipt

of your

letter. On the other hand, the so-called "Economc
Recovery Tax Act of 1981" does, as you know, offer
significant new estate and gift tax advantages which
may be available to M. Tensfeldt to sone extent

despite the decree.

12 Robert and LaBudde never changed the estate plan to

bring it into conpliance with the divorce stipulation and

j udgment . Even though Robert and Constance noved

to Florida in

1985, they continued to retain the attorneys at M chael Best &

Friedrich to handle their estate planning. Over

12 years, LaBudde drafted and executed a series of

the course of

revisions to



No. 2007AP1638

the plan for Robert,® including the 1992 plan that was in effect
when Robert di ed. None of the revised plans |left at |east two-
thirds of his net estate outright to the three adult children of
his first marriage.

113 Attorney LaBudde |ater scaled back his practice, and
Robert first consulted with Attorney Haberman (Haberman) in
1994. In 1999, Robert net with Haberman to discuss his estate
plan in depth. According to a neno from his file, Haberman
"carefully outlined the assets passing to his children and his
wi fes children, and [Robert] decided to |leave things as they are
and make no changes" to the 1992 estate pl an.

114 According to the 1992 plan, after Robert's death the
Tensfeldt children would receive sone noney and property up

front. However, the majority of Robert's estate would pour into

an inter vivos trust. Constance would receive an inconme from
the trust during her life, and after Constance's death her
children would receive a cash paynent from the trust. The

Tensfeldt children would receive the remai nder of the bal ance.
115 Wien he nmet with Robert in 1999, Haberman was unaware
of a recent Florida case that woul d have a substantial inpact on
the distribution of Robert's assets. This decision, Bravo V.
Sauter, 727 So. 2d 1103 (Fla. Q. App. 1999), allowed a
surviving spouse to elect against the wll (thereby taking 30

percent of the estate off the top) and continue to receive

® New plans with mnor revisions were executed in 1982,
1986, 1989, and 1992.
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income from the revocable trust for the remainder of her life.’
Because he was unaware of Bravo, Haberman did not inform Robert
of the likely inpact of this decision—that Constance could
elect to receive a larger share of the estate than Robert
contenplated and to defer the bulk of the Tensfeldt children's
inheritance wuntil after her death. It is undisputed that
Haber man was negligent in failing to properly advise his client.

116 Robert died in 2000. Robert's son and Constance were
appoi nted personal representatives of the estate, and Habernman
was retained as counsel. At that point, Haberman | earned about
the divorce stipulation, and he told Constance and the Tensfel dt
chil dren about its existence.

17 The estate was probated in Florida, wth Haberman as

the attorney representing the estate. See Estate of Robert C.

Tensfel dt, Deceased, Case No. 00-809-CP-02-HDH. This probate

action turned into a Ilengthy dispute, enconpassing two
i ndependent actions in the Florida circuit court.® Initially,

the Tensfeldt children sued to enforce the stipulation and order

prom sing them two-thirds of Robert's net estate outright. See
Tensfeldt v. Tensfeldt, Case No. 01-26-CA-HDH Const ance
objected to the claim elected against the will, and expressed

her intention to continue to receive incone under the inter

" Most states permit a surviving spouse to take an elective
share of the deceased spouse's estate. However, the surviving
spouse's decision to elect agai nst the wll general ly
exti ngui shes the spouse's other rights under the wll.

8 There were two separate actions in the Florida trial
courts. They were consolidated into one appeal.
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Vivos trust. The children objected to Constance's election and
argued that it was untinely. Haberman, representing the estate,

al so objected to Constance's election and argued that Bravo was

wrongl y deci ded.

118 The court determned that Constance's election was
tinely, that she was entitled to partial distribution of her
el ective share, and that under Bravo she was also entitled to
receive income fromthe trust. Further, the court held that the
children's claim for two-thirds of the estate was barred by the
20-year statute of limtations for judgnents.

119 The <children appealed both determ nations. The
Florida court of appeals concluded that Constance's el ection was
tinmely and that she could both receive an elective share of the
estate and continue to receive incone under the trust.

Tensfeldt v. Tensfeldt, 839 So. 2d 720, 727 (Fla. C. App.

2003). However, applying Florida |law, the court concluded that
the children's claimfor two-thirds of the estate was not barred
by the statute of I|imtations for judgnents because it was
enforceable as a contract.® 1d. at 724-25. The court held that
Constance's elective share (30 percent) would be calculated
before the children's claim for tw-thirds of Robert's net

est at e. ld. at 727.

°In nmaking this deternination, the court said that while
the statute of |imtations for enforcing a judgnment had passed,
the stipulation was a contract and was therefore enforceable.
Tensfeldt v. Tensfeldt, 839 So. 2d 720, 725 (Fla. C. App.
2003) .
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120 On  remand, the ~circuit court awarded Constance
statutory attorney fees of $444,000 for the entire action under
Florida Statutes 88 733.106(3) and 733.6171(4)(a). The court
determned that the elective share issue was intertwined wth
the children's claimon the estate, and that it was not possible
to isolate fees for the elective share litigation. The fees
were to be paid out of the estate and subtracted from the
Tensfeldt children's portion of the estate. Utimately, the
parties settled the dispute.

21 After settling, the children filed suit in Wsconsin
agai nst Attorneys LaBudde and Haber nman. They alleged various
intentional torts, including aiding and abetting and civil
conspiracy, as well as negligence against LaBudde for helping
Robert violate the divorce judgnent.?® Further, they alleged
negl i gence agai nst Habernman, arguing that they have been injured
because of his failure to advise Robert of the inpact of Bravo.
In addition, they asserted that LaBudde and Haberman's |law firm
M chael Best & Friedrich LLP, was liable for clains against the
two attorneys. Fol l ow ng discovery, all parties noved for
summary j udgnent.

122 The circuit court determned that as a matter of |[|aw

LaBudde aided and abetted Robert's violation of the divorce

0 The children alleged tortious aiding and abetting, civil

conspiracy, negligent wll drafting, intentional interference
with inheritance, and intentional interference with a contract
to make a will. The circuit court dismssed the intentional
interference wth inheritance <claim and the intentional

interference with contract claimat summary judgnent.

10
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judgnent and set trial for the issues of causation and damages.
Further, the court determned that the civil <conspiracy and
negli gence clains against LaBudde presented questions of fact
for the jury to decide. However, the court dismssed all clains
agai nst Haberman, concluding that he was negligent as a matter
of law but that the evidence that his negligence had actually
caused harm to the children was specul ati ve. Specifically, the
court stated that the children presented no evidence that Robert
woul d have changed his estate plan had he known that Constance
could simultaneously elect against the will and receive incone
fromthe trust.

23 The children appeal ed and LaBudde cross-appeal ed. The
court of appeals certified the cross-appeal to this court,
noting that the clains against Haberman could be resol ved based
on existing |aw However, the court said that the «clains

agai nst LaBudde presented unanswered questions of [aw ! W

1 The court of appeals certified the follow ng questions to
this court:

First, does a trial court have authority to
incorporate into a divorce judgnment a stipulation
requiring a party to maintain a wll in favor of an
adult child? Assuming so, is such a stipulation
thereafter enforceable only as a judgnent or as [a]
contract to make a wll, or both? In either case,
should an attorney who drafts a will at his client's

direction, which he knows violates the terns of such
an incorporated stipulation, but who also advises the

client that the will could potentially be challenged
as a breach of contract, be excused from any third
party liability wunder either a qualified imunity

theory or sone other good faith advice defense?

Certification nenmorandum 92.

11
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accepted jurisdiction of the entire case pursuant to Ws. Stat.
8 809.61 and address the questions as argued and briefed by the
parties. State v. Mtchel |, 167 Ws. 2d 672, 677, 482

N. W2d 364 (1992).
[
24 The circuit court ruled on cross notions for sumary
judgnment. We review a grant or denial of summary judgment using
the sanme nethodol ogy as enployed by the circuit court. Novel

v. Mgliaccio, 2008 W 44, 123, 309 Ws. 2d 132, 749 N W 2d 544.

Summary judgnment is appropriate when there is no genuine issue
of material fact and the noving party is entitled to judgnent as

a matter of law. 1d. (citing Ws. Stat. 8§ 802.08(2)).

25 This case addresses issues of the Iliability of an
attorney for aiding and abetting a client's alleged violation of
a divorce judgnent, the enforceability of the judgnent,
qualified imunity, and the good faith advice privilege. As
di scussed here, the issues present questions of |aw which we
deci de independently of the determnations rendered by the

circuit court. See State v. Ford, 2007 W 138, 129, 306

Ws. 2d 1, 742 N W2d 61. The case also raises a question of
whet her there was sufficient evidence of harmto raise a genuine
issue of material fact. This also presents a question of |aw,
which we review independently of the «circuit court's

determ nation, but applying the sane nethodol ogy and benefitting

12
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from its analysis. AccuWeb, Inc. v. Foley & Lardner, 2008 W

24, 916, 308 Ws. 2d 258, 746 N. W 2d 447.
I11. Intentional Tort C ains Agai nst Attorney LaBudde
26 The Tensfeldt children allege that between 1980 and
1992, Attorney LaBudde assisted Robert in unlawfully violating a
court order mandating that Robert make and maintain a specific
wll. During that time, LaBudde drafted five wills for Robert,
each of them nonconpliant with a divorce judgnent. The circuit

court determned that these actions constituted aiding and

abetting as a matter of |aw 2

The parties stipulate that Robert desired to violate
the judgnent requiring himto leave two-thirds of his
net estate to the Children, an indisputably unlawf ul
act . See Ws. Stat. 8§ 785.01(1)(b). However, to do
so, he needed help in drafting his will, and LaBudde
provided this assistance. There is also no question
that LaBudde intended that the will would violate the
j udgnent . He was aware of the court's judgnent and
knew that the will he drafted violated it. Since there
are no disputed material facts and the only inferences
that can be drawn from them lead to the conclusion
t hat LaBudde ai ded and abetted Robert in his violation
of a court judgnent and consciously intended to do so,
sumary judgnent is appropriate.

The court then scheduled trial on the issue of damages.
27 LaBudde disagrees with the court's determ nation. He
asserts that the court order to nake and naintain a will was not

enf orceabl e because the court |acked authority to inpose it, and

12 A person is liable in tort for aiding and abetting if the
person (1) undertakes conduct that as a matter of objective fact
aids another in the commssion of an unlawful act; and (2)
consciously desires or intends that his conduct will yield such
assi st ance. Wnslow v. Brown, 125 Ws. 2d 327, 336, 371
N.W2d 417 (Ct. App. 1985).

13
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thus it was not an unlawful act for Robert to violate it.
Alternatively, he argues that the judgnent was no | onger
enforceable after 20 years had passed. Finally, LaBudde
contends that he cannot be sued by a third party for actions
taken to fulfill his professional obligations, absent fraud or
mal i ce. He argues that either qualified imunity or the good
faith advice privilege bars the claim of aiding and abetting.
We address each argunent in turn.
A. Can the Judgnent Be Enforced?

128 LaBudde argues first that the judgnent requiring
Robert to create a wll in favor of his children was
unenforceable at its inception because the <court had no
authority to incorporate a stipulation for property distribution

to children into a divorce judgnent. G ting Vaccaro v. Vaccaro®®

and Estate of Barnes v. Hall,!* LaBudde asserts that the statutes

in effect in 1974 did not allow a court to order property
division for the benefit of children of the marriage, rendering
the judgnment unenforceable. He further asserts that even if

this court eventually concludes that it was unlawful for Robert

1367 Ws. 2d 477, 227 N.W2d 62 (1975).
14170 Ws. 2d 1, 486 N.wW2d 575 (Ct. App. 1992).

14
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to violate the judgnent, the question of whether it was unl awf ul
was fairly debatable.?®

29 In both Barnes and Vaccaro, the judgnent of divorce
incorporated a stipulation which provided that the forner
husband would maintain a life insurance policy for the benefit
of the mnor children. 1In both cases, the children attenpted to
enforce the stipulation as a property right after they had
beconme adults. Both this court and the court of appeals
concl uded that under such circunstances, the provisions were for
child support rather than property division for the benefit of
adult children.t®

30 In Vaccaro, a divorce judgnent obligated M. Vaccaro
to maintain a substantial life insurance policy namng his three
m nor sons as beneficiaries. Vaccaro, 67 Ws. 2d at 478-79.
Si xteen years after the judgnment was entered, Ms. Vaccaro
sought a court order requiring her former husband to wthdraw
money from the life insurance policies in order to pay for the
sons' college tuition. In making its determnation that the

children did not have a property right to the funds, this court

15 An attorney is generally imune fromliability for advice
and assistance given in good faith when pursuing a client's
interest on a matter fairly debatable in the law Stern wv.
Thonpson & Coates, Ltd., 185 Ws. 2d 220, 242, 517 N W2d 658
(1994). Imunity and the good faith advice privilege are
addressed below, in Part I11.C

8 The concurrence/dissent relies heavily on Barnes and

Vaccar o. Its reliance is msplaced. Nei ther of these cases
concluded that the court lacked jurisdiction to incorporate the
parties' stipulation into a divorce judgnent. | ndeed, the word

"jurisdiction" does not appear in either case.

15
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concluded that the provision was child support, rather than
property division. Id. at 482. W noted that under Ws. Stat.
8§ 247.26, "[a] final property division can be nmade only between
husband and wife." 1d. at 483.

131 The analysis of Estate of Barnes relies heavily on the

above quoted sentence from Vaccaro. In Barnes, the divorce
judgnent obligated the husband to maintain an insurance policy
for the benefit of the two youngest children of the marriage.
Barnes, 170 Ws. 2d at 5. The court of appeals concluded that
the |anguage was anbiguous as to whether the provision was
i ntended as child support or property division. Utimtely, the
court interpreted it as one for child support: "[B]ecause the
| aw does not allow estate planning in a divorce for purposes of
creating a property benefit for adult children, the clause at
issue, as a matter of law, nust be treated as one relating to
child support.” |d. at 13.

132 Both Vaccaro and Barnes conclude that because divorce
is created by statute, divorce courts had the authority to order
only what was allowed for under 8§ 247.26 at that tinme—division
of the estate between the spouses, alinony, and child support.?'’
In both <cases, the provisions could reasonably have been

interpreted as either property division for the benefit of the

" Ws. Stat. § 247.26 (1973-74) provided, in part:
The court may also finally divide and distribute the

estate, both real and personal, of either party
bet ween the parties .

16
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children of the marriage or child support intended to expire
when the children reached the age of nmmjority. In both cases,
the courts chose the interpretation that was expressly provided
for in 8§ 247.26—=hild support for the m nor children.

133 Here, however, we do not face the sanme dilemma. G ven
that there were no mnor children to support at the tine of the
di vorce, the divorce stipulation could not have been intended as
child support. Instead, this stipulation and judgnent nust have
been an attenpt to divide the estate for the benefit of the
adult children.

134 To the extent that Barnes can be read to inply that a
property benefit for adult children cannot be incorporated into
a court order, we reject the prem se. It is not a conplete
statenent of the |aw The 1973-74 statutes explicitly provided
for the parties to stipulate to a division of the estate, and
for the court to accept the parties' stipulation and incorporate

it into the divorce judgnent:

the parties may, subject to the approval of the

court, stipulate for a division of estate, for
alinony, or for the support of children, in case a
di vorce or legal separation is granted .

W s. St at . § 247.10 (1973-74) (enphasis added). Unl i ke

8§ 247.26, which permtted the court to "finally divide and

distribute the estate . . . between the parties,” there is no

restriction on who can be the beneficiary of the parties
voluntary stipulation for a division of the estate under

§ 247.10. (Enphasis added.)

17



No. 2007AP1638

135 Although the court on its own initiative does not have
the authority to inpose an order for property division to adult
children, the parties may voluntarily stipulate to do so. The
parties my freely and knowingly stipulate to an overal
settlenment that is fair and equitable and not against public
policy, and the court can incorporate their vol unt ary

stipulation into its judgnent. See Bliwas v. Bliwas, 47

Ws. 2d 635, 637- 38, 178 N.W2d 35 (1970); Rintel man .

Rintel man, 118 Ws. 2d 587, 348 N.W2d 498 (1984); Ross v. Ross,

149 Ws. 2d 713, 439 N W2d 639 (Ct. App. 1989).' In such a
case, violation of the judgnent is unlawful and can subject the
violator to sanctions for contenpt of court. Bl i was, 47
Ws. 2d at 641.

136 Even if the interpretation of Vaccaro and Barnes was
fairly debatable, as LaBudde asserts, it was not fairly
debatable that a client nust follow a court judgnent. By
asserting that the judgnent was unenforceable, LaBudde m sses
t he mark.

137 Robert was obligated to follow the court's judgnent
unless it was nodified in a proceeding in the circuit court or

on appeal. See State v. Ransay, 16 Ws. 2d 154, 165, 114

¥ 1n Bliwas, we enforced a divorce judgnent which
incorporated the parties' stipulation that the father would
contribute to the education of his adult son. Bliwas v. Bliwas,
47 Ws. 2d 635, 637-38, 178 N.W2d 35 (1970). In R ntel man, we
enforced a divorce judgnent which incorporated the parties
stipulation that alinony would continue even if the fornmer wfe
remarried. Rintelman v. Rintelnman, 118 Ws. 2d 587, 348

N.W2d 498 (1984).

18
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N.W2d 118 (1962); dine v. Witaker, 144 Ws. 439, 439, 129

N.W 400 (1911). A judgnent inposes a |legal obligation and
violating it can subject an individual to contenpt proceedi ngs.
This is true even if the judgnent was entered in error, unless
the court lacked jurisdiction to inpose the judgnent. The
exceptions to this proposition prove the rule.

138 In State v. Ransay, the dispute surrounded a court

order issued in a divorce proceeding between two spouses, M.
and Ms. Bowser. Ransay, the superintendent of the M| waukee
County Children's Home, was not a party in the divorce action
The court gave custody of the Bowsers' sons to the MIwaukee
departnment of public welfare and ordered the M| waukee County
Children's Hone to accept the boys. When Ransay refused to do
so, the circuit court determ ned that Ransay was in contenpt.

139 This court reversed, concluding that the circuit court
did not have jurisdiction to inpose an order on Ransay, who was

not a party in the divorce action. W stated:

The universal rule is that the failure of a person to
obey an order that is void for want of jurisdiction in
t he i Ssui ng court i's not puni shabl e as
cont enpt .

On the other hand, disobedience of an order nmade by a
court wthin its jurisdiction and power is a contenpt,
al t hough the order may be clearly erroneous.

Ransay, 16 Ws. 2d at 165.
40 As explained above, a court order or judgnment nust be

conplied with even if the party—er his attorney—di sagrees with
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the order. LaBudde cites a United States Suprenme Court case

Maness v. Meyers, 419 U S. 449 (1975), but that case |ends

further support to t he proposi tion t hat under t hese
circunstances, it was unlawful for Robert to violate the divorce
j udgnent .

41 In Maness, the attorney advised his client on Fifth
Amendnent grounds to violate a court order to produce docunents.
The court inposed contenpt sanctions against the attorney.
Utimately, the Maness court concluded under the circunstances
of that case that "[c]onpliance could cause irreparable injury
because appellate courts cannot always 'unring the bell' once
the information has been released.” Id. at 460. |In reversing,
the Suprene Court enphasized the rule that court orders and
judgnents are to be obeyed unless subsequently nodified in court

pr oceedi ngs:

W begin with the basic proposition that all orders
and judgnents nust be conplied with pronptly. If a
person to whom a court directs an order believes that
order is incorrect the renedy is to appeal, but,
absent a stay, he nust conply pronptly with the order
pendi ng appeal . Per sons who make private
determ nations of the law and refuse to obey an order
generally risk crimnal contenpt even if the order is

ultimately ruled incorrect. . . . [Aln order issued
by a court with jurisdiction over the subject natter
and person must be obeyed by the parties until it is

reversed by orderly and proper proceedings.

ld. at 458-59 (citations and quotations onmtted).
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42 Here, there is no claimthat the divorce court | acked
jurisdiction® or that obeying the judgment would irrevocably
rel ease information that could be used agai nst Robert. Even if
LaBudde believed that the judgnment exceeded the divorce court's
authority under the 1974 statutes, the only |awful courses of
action were to follow the judgnent, to ask the court to nodify
it, or to appeal the judgnent.

143 Although LaBudde has not advanced an issue about
jurisdiction in this court or any other, we digress to address
it here because the concurrence/di ssent has raised the issue on
its owmn and assenbled an argunent on LaBudde's behalf. Li kely
this jurisdictional issue was not raised here or bel ow because
it overlooks Ws. Stat. § 247.10 (1973-74), which was in effect
at the tinme of the judgnent, and because it is inconsistent with
our case law. Wthout the benefit of any briefs or argunents by
the parties on a jurisdictional issue, the concurrence/di ssent
incorrectly asserts that the divorce judgnent was void fromits

i nception because the court |acked subject nmatter jurisdiction

19 The concurrence/di ssent takes issue with our statenent
t hat there is no claim that the divorce court | acked
jurisdiction here. See concurrence/dissent, 9130, n.31. The
concurrence/ di ssent sinply m sstates LaBudde' s cl ai ns.

In his brief, LaBudde argued that the stipulation was

enforceable as a contract but not as a judgnent. However, he
never argued that the divorce judgnment was void for |ack of
subj ect matter jurisdiction. The wor ds "voi d" and

"jurisdiction" do not appear in his argunment that the judgnent
i s unenforceabl e.
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to incorporate into the judgnment a stipulation for the benefit
of adult children. See concurrence/dissent, 112.

44 As the concurrence/di ssent states, the subject matter
jurisdiction of a court nust be construed at the tinme of the
entry of a judgnent. See concurrence/ di ssent, 108. The
statutes in force at the tine of the Tensfeldts' divorce

provided that "the court may finally divide and distribute the

estate . . . between the parties." Ws. Stat. 8§ 247.26 (1973-
74) . However, they also provided that a court could accept the
parties' stipulation "for a division of estate.” Ws. Stat.

§ 247.10 (1973-74).

145 Section 247.10 did not restrict stipulations for
division of the estate to a division between the parties to the
di vor ce. It permtted the court to incorporate into the
judgment any stipulation for division of the estate, provided
the court determned that it was fair and reasonable. 1d.; see

also Bliwas, 47 Ws. 2d at 637-38. Under the relevant case | aw

at the tinme, it was apparent that the court had subject matter
jurisdiction to incorporate the Tensfeldts' stipulation into its

judgment. See Bliwas, 47 Ws. 2d at 637-38.%

20 The concurrence/ di ssent misconstrues the breadth of our
hol di ng. It states that our holding permts a divorce court to
enter any type of stipulation into a divorce judgnment, thereby
expanding the subject matter jurisdiction of the court. See
concurrence/ di ssent, 97115, 117, 118. The concurrence/ di ssent's
concern is unwarranted. It is clear that the court had subject
matter jurisdiction over division of the estate, and the
stipulation at issue here was for a division of the estate.
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46 In addition to the clear statutory authority which
underm nes the argunent advanced by the concurrence/di ssent, our
case law also thwarts the argunent. In Bliwas, the parties
stipulated that M. Bliwas would contribute to the education of
his son beyond his twenty-first birthday. 1d. This stipulation
was entered into the divorce judgnent, even though the statutes
in force permtted the court to order support of mnor children
only. Id. at 638. Wen M. Bliwas failed to conply with this
stipulation, Ms. Bliwas sought contenpt sanctions. 1d. at 637.

147 M. Bliwas protested that contenpt sanctions could not
be inposed because the divorce court |lacked jurisdiction to
enter the stipulation into the divorce judgnent. Id. The
parties agreed that "if there had been no stipulation or
agreenent of the parties involved, the famly court would have
been without jurisdiction to enter an order requiring the father
to contribute to the education of his son beyond the son's
twenty-first birthday." [d. at 637-38.

48 In concluding that the judgnent was enforceable, the
Bliwas court repudiated the sane lack of jurisdiction argunent
advanced by the concurrence/di ssent today. W stated, "A party
cannot invoke the jurisdiction and power of a court for the
purpose of securing inportant rights from his adversary through
its judgnent, and, after having obtained the relief desired,
repudi ate the action of the court on the ground that it was
Wi thout jurisdiction.” ld. at 641. Because the parties had

agreed to the stipulation and the divorce court accepted it and
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incorporated it into the judgnent, we concluded that the
judgment was enforceable.? 1d. at 638-39.

149 Further, in Ross, the court incorporated into the
judgnent the provisions of a Ilengthy nmarital settl enment
agreenent negotiated by the parties and their attorneys. 149
Ws. 2d at 714. In part, it provided that M. Ross would nake
periodic paynents to Ms. Ross, and that "neither the term nor
the amount of the . . . paynents shall be subject to change by
further agreement or Court order." 1d. Several years after the
di vorce judgnent was entered, M. Ross filed a nmotion in court
to nodi fy the provision

150 We rejected M. Ross's contention that the provision

was unenforceabl e because the court's authority to order such a

provi sion was not expressly conferred by statute:

W agree with [M. Ross] that divorce is a statutory
procedure and that the divorce court's authority is
limted to "those express and incidental powers that

2L The concurrence/dissent argues that Bliwas is not
applicable because it relies on a theory of estoppel. It
asserts that because LaBudde was not a party to the divorce, he
cannot be estopped.

This argunent msses the mark for two reasons. First, our
case |law has explained that "the 'estoppel' rule of Rintelnmn
and Bliwas is not one based on the historic elenments of the
equi t abl e doctri ne. It is sinply a rule of |law which holds the
parties to the terns of a stipulated divorce judgnent in cases
where the stipulation is fair and not violative of public
policy, and where, but for the parties' agreenent, the court

could not have entered the judgnent it did." Ross v. Ross, 149
Ws. 2d 713, 718-19, 439 N.W2d 639 (Ct. App. 1989). Second,
whet her LaBudde could be estopped is irrelevant. The rel evant

guestions are whether Robert conmtted an wunlawful act and
LaBudde ai ded and abetting his client's act.
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are conferred by statute.” W also agree that no
statute expressly provi des for t he type of
"unanmendabl e” spousal support ordered in this case
and, further, that the court could not order such
paynents absent the parties' agreenent. But the
court's authority to inpose an obligation on one or
both of the parties wthout their consent is one
thing, and the authority to do so upon their agreenent
and at their request is quite another. In the latter
situation, the suprene court has had little trouble
approving and enforcing divorcing parties' agreenents
even when those agreenents transcend the provisions of
t he applicabl e statutes.

Id. at 716 (enphasis added).

51 In support of its argunment to the contrary, the
concurrence/ di ssent cites just one case for the proposition that
the court |acked subject matter jurisdiction to incorporate the

parties' stipulation into the divorce judgnent. See Stasey v.

Mller, 168 Ws. 2d 37, 483 N W2d 221 (1992). That case is
readi |y distinguishabl e. First, it involved an "extraneous
i ssue"—a di spute between an attorney and a client for fees owed
rather than a dispute between the divorcing parties. See id. at
59- 60. Second, it did not involve a voluntary stipulation
between the parties that was deened fair and reasonable and not
agai nst public policy.

152 Here, by contrast, the legislature expressly permtted
a divorce court to incorporate the parties' stipulation for
division of the estate into a divorce judgnent, and this court
has concluded that such a judgnent is enforceable by contenpt
sancti ons. See Ws. Stat. § 247.10 (1973-74); Bliwas, 47
Ws. 2d at 638.
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153 The law in 1974 was clear that when a party agreed to
a stipulation for division of the estate that was i ncorporated
into a divorce judgnent, the judgnent was enforceable. The
concurrence/dissent's assertion to the contrary is sinply
erroneous. %

154 Thus, we conclude that the court judgnent requiring
Robert to maintain a will giving two-thirds of his net estate
outright to his children was enforceable. W further determ ne
that it was unlawful for Robert to violate the judgnent and that
his obligation to abide by the judgnent was not fairly
debat abl e.

B. Does a Statute of Limtations or Repose Bar this d ainf

155 LaBudde also asserts that, even if the judgnment was

enforceable at the tinme it was entered, it was subject to the

22 schmitz v. Schmitz, 70 Ws. 2d 882, 236 N.W2d 657 (1975)
does not support the concurrence/dissent's argunent. See
concurrence/ di ssent, 91118, n.19. In that case, there was a
dispute as to the intent of the parties in entering the
stipul ation.

The parties had stipulated that M. Schmtz would nake

child support paynents "for the mnor children . . . until each
of said children attains the age of 21 years[.]" Id. at 884.
When the | egislature changed the age of mpjority from 21 to 18,
M. Schmtz asked the court to nodify the judgnent. Id. The
court interpreted the |anguage of the stipulation, determning
that the intention was to provide for the children until they

reached the age of majority. 1d. at 889.

Here, there is no dispute that the parties intended to
incorporate into the judgnent a provision for estate division to
benefit the adult children. Unlike M. Schmtz, Robert did not
ask the court to nodify the judgnment in light of changing |aw
He sinply ignored it.
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20-year statute of repose for actions to enforce a judgnent.?

As such, he clainms that after Decenber 5, 1994, the divorce

judgnment no |onger had any force or effect and Robert had broad

authority to revise or replace his will at any tinme prior to his
deat h. He concludes that there is no basis for the Tensfeldt
children to argue that Robert's estate plan was unlawful in

2000, at the tinme of his death.

56 Again, LaBudde's argunent m sses the mark. The issue
is not whether the judgnent survives an asserted statute of
repose for enforcenent of judgnents. Rat her, the focus is on
when the tortious conduct occurred.

57 Because the alleged tortious conduct at issue in this
case—the drafting of the nonconpliant estate plans—eccurred
between 1980 and 1992, we find no occasion to determ ne whether
the court order to make a wll continued to be enforceable in

2000, when Robert died. To resolve this dispute, it 1is

23 See Ws. Stat. § 893.40:

Except as provided in ss. 846.04(2) and (3) and
893. 415, action upon a judgnent or decree of a court
of record of any state or of the United States shal
be conmmenced within 20 years after the judgnent or
decree is entered or be barred.
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sufficient to conclude that it was unlawful for Robert to
violate the court order between 1980 and 1992.2%*
158 The parties acknowl edge that the discovery rule, Ws.

Stat. 8§ 893.04, applies to this action. See Hansen v. A H

Robins, Inc., 113 Ws. 2d 550, 335 N.W2d 578 (1983). However,

we do not decide here whether any other statute of limtations

bars this tort claim or when the causes of action accrued.

24 The concurrence/ di ssent asserts that "because Ws. Stat.

8§ 893.40 Dbars enforcenent of the judgnment against Robert
subsequent to Decenber 5, 1994, the claim for aiding and
abetting i's necessarily barr ed as wel |." See
concurrence/ di ssent, 9136. The assertion that after 20 years a
di vorce judgnent is no |longer enforceable could have disastrous
results for some litigants. For exanple, a 70-year-old divorcee
who relied on long-term court-ordered maintenance could find
that her only source of income was unexpectedly extinguished
after 20 years.

Moreover, the concurrence/dissent purports to cite two
cases in support of this proposition that "there can be no
recovery for aiding and abetting if there can be no recovery for
violation of the divorce judgnent." See concurrence/ di ssent,
1136. Neither of these cases is on point.

Abramian v. President & Fellows of Harvard College, 731
N. E. 2d 1075 (Mass. 2000) and Tate v. Dep't of Mental Health, 645
N.E. 2d 1159 (Mass. 1995) are both enploynment discrimnation

cases. Both nmention in passing that if there is no unlawf ul
enpl oynment discrimnation, there is necessarily no aiding and
abetting of unlawful discrimnation. This proposition is

unremar kabl e and has no application to the facts of this case.

Here, we have concluded that it was unlawful for Robert to
violate the divorce judgnent by executing nonconpliant wlls
between 1980 and 1992. W have further determ ned that
LaBudde' s conduct satisfied the elements of aiding and abetting.
The Tensfeldt children do not bring an action to enforce a
judgment, and therefore the statute of repose for enforcing a
judgment is sinply not relevant in our analysis.
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Those issues were not briefed to this court and it is properly
wWithin the province of the circuit court upon remand to address
such issues if argued by the parties.
C. |Is LaBudde Protected by Either Imunity or Privilege?

159 Finally, LaBudde raises the defenses of qualified
immunity and good faith advice. He argues that an attorney is
not liable to third parties for acts comnmtted on behalf of his
client in the exercise of his professional responsibilities as

an attorney. He cites Yorgan v. Durkin for the proposition that

"[t]he well established rule of law in Wsconsin is that absent
fraud or certain public policy considerations, an attorney is
not liable to third parties for acts commtted in the exercise
of his duties as an attorney.” 2006 W 60, 927, 290
Ws. 2d 671, 715 N W 2d 160.

160 We agree that in nobst cases, an attorney is inmmune
fromliability to third parties based on the attorney's failure
to performa duty owed to a client. However, failure to perform
an obligation to a client is entirely distinct from conduct that
assists the client commtting an unlawful act to the detrinent
of athird party.

61 In Yorgan v. Durkin, we refused to hold an attorney

personally liable for the fees his «client owed to a

chi ropractor. The client had directed Attorney Durkin to pay

the chiropractor's fees out of the proceeds she received from a

personal injury Jlawsuit, but Durkin failed to follow his

client's instructions. The chiropractor brought suit against

Durkin, alleging that Durkin was liable to third party creditors
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for failing to properly settle his client's obligations. Id.,
123. W concluded that the public policy factors "inplicated by
the nature of the situation at hand" did not weigh in favor of
inmposing liability to third party creditors. 1d., 1129, 35.

162 The public policy inplicated by the nature of this

case weighs differently. Under these facts, the public policy
bal ance favors liability. Unlike in Yorgan v. Durkin, the
theory of liability advanced by the Tensfeldt children is not
vi cari ous. It is not based on LaBudde's failure to fulfill a

professional obligation to Robert to the detrinent of the
Tensfeldt children. Indeed, the parties agree that Robert asked
LaBudde to draft the will in violation of the court judgnent,
and LaBudde was not negligent in performng this service. In

contrast to Yorgan v. Durkin, the basis for liability here is

t hat LaBudde know ngly assisted the comm ssion of the unl awf ul

act . ?®

2> The Suprenme Court Rules of professional conduct for
attorneys provi de gui dance regar di ng t he scope of
representati on. An attorney "shall not counsel a client to
engage, or assist a client, in conduct that the |awer knows is
crimnal or fraudulent[.]" SCR 20:1.2(d) (2008). W have
stated that “[t]here is a critical distinction between
presenting an analysis of |egal aspects of questionable conduct
and recommending the neans by which a crinme or fraud m ght be

commtted with inpunity.” Id. cmt. 9. If a client insists upon
pursuing an unlawful course of conduct, the attorney has one
option—wi thdraw from the representation of the client. SCR

20: 1. 16(a) (1).

W are mndful that a violation of the rules does not
inmpose civil liability on an attorney per se. Yorgan v. Durkin,
2006 W 60, 925 n.8, 290 Ws. 2d 671, 715 N.W2d 160.
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163 A thorough discussion of an attorney's liability to

third parties is found in Strid v. Converse, 111 Ws. 2d 418,

331 NNW2d 350 (1983). In that case, we stated that imunity is
not available when the attorney -engages in fraudulent or

unl awf ul acts:

[An attorney] is duty bound . . . to exercise good
faith. He nust not be guilty of any fraudul ent acts

and he nust be free from any unlawful conspiracy with
either his client, the judge, or any other person,
which mght have a tendency to either frustrate the
admnistration of justice or to obtain for his client
sonething to which he is not justly and fairly
entitl ed.

Id. at 429 (quoting Langen v. Borkowski, 188 Ws. 277, 206 N W

181 (1925)). Further, the court concl uded:

[T]he immunity of an attorney who is acting in a
pr of essi onal capacity is qualified rather t han
absol ut e. The immnity from liability to third
parties extends to an attorney who pursues in good
faith his or her client's interest on a matter fairly
debatable in the |aw However, the immunity does not
apply when the attorney acts in a malicious,
fraudulent or tortious manner which frustrates the
adm nistration of justice or to obtain sonething for
the client to which the client is not justly entitled.

1d. at 429-30.

164 Here, LaBudde drafted docunents that obtained for
Robert something he was not legally entitled to—an estate plan
that violated a court judgment requiring Robert to |eave two-
thirds of his net estate to his children outright. Under these
ci rcunst ances, LaBudde is not entitled to qualified imunity.

65 LaBudde cites several cases from other jurisdictions

for the proposition that an attorney is entitled to qualified
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immunity for aiding his client in commtting an unlawful act.
After reading these cases carefully, we determne that they do
not support this proposition.?® None of these cases involves the
client's comm ssion of an unlawful act. | nstead, they involve
the client's breach of a contract or fiduciary duty. W reject
LaBudde's assertion that cases involving fiduciary duty are
anal ogous to this case, which involves a client's court-inposed
obl i gati ons.

66 LaBudde also argues that he is entitled to the good

faith advice privilege. This privilege is based on the

%6 See, e.g., Berg & Berg Enters., LLC v. Sherwod Partners,
Inc., 32 Cal. Rptr. 3d 325 (Cal. App. 2005) (concluding that
under a California statute, a creditor could not bring an action
agai nst the debtor conpany's attorney for conspiring to waste
the conpany's assets through legal fees to resist involuntary
bankruptcy because the attorney had no fiduciary duty to the
creditor); Reynolds v. Schrock, 142 P.3d 1062 (O. 2006)
(concluding that a |awer may not be liable to a third party for
aiding and abetting his client's breach of fiduciary duty to
that third party); A pert v. Crain, Caton & Janes, P.C, 178
S.W3d 398, 407 (Tex. App. 2005) ("[We decline. . . to allow a
non-client to bring a cause of action for 'aiding and abetting
a breach of fiduciary duty[.]"); MDonald v. Stewart, 182 N W 2d
437 (M nn. 1970) (concluding that an attorney is not liable to
third parties for counseling the client to commt a breach of
contract, but noting that imunity may not be invoked by
attorneys who participate in the perpetration of a fraudul ent or
unl awful act); D& Textile Corp. v. Rudin, 246 N Y.S 2d 813
(N.Y. Sup. . 1964) (holding that an attorney is not liable to
third parties for inducenment to breach of contract, and noting
that the dism ssed conplaint failed to state any facts to show
any acts by the attorneys in furtherance of a tortious
conspiracy); Spinner v. Nutt, 631 NE 2d 542 (Mass. 1994)
(determning that an attorney is not liable to a third party
beneficiary for giving negligent advice, wthout nore); MKasson
v. State, 776 P.2d 971 (Wash. 1989) (holding that an attorney
who gives advice which, taken by client, harns a third party is
not liable to that third party).
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Rest atenent (Second) of Torts 8§ 772 (1979), which this court has
nei ther adopted nor rejected as applied to attorneys. Not abl vy,
this section of the Restatenent focuses on advice leading to a

breach of contract:

One who intentionally causes a third person not to
perform a contract or not to enter into a prospective
contractual relation with another does not interfere
inproperly wth the other's contractual relation, by
giving the third person

(a) truthful information, or

(b) honest advice within the scope of a request for
t he advi ce.

Id. W acknow edge that in some circunstances, an attorney may
in good faith advise a client to breach a contract. That is not
the situation before us today.

167 The action here is not for breach of contract.
Rather, it is an action in tort for assisting a client to
unlawfully violate a court judgnent. Further, LaBudde did not
merely give advice. He drafted an estate plan that violated the
j udgnent . We conclude that, under these facts, LaBudde is not
entitled to this privilege.

168 In sum we determne that the circuit court properly
concluded that LaBudde is liable as a matter of law for aiding
and abetting his client's unlawful act. The divorce judgnent
was enforceable at the tinme it was entered and at the tine
Robert asked LaBudde to draft an estate plan that violated the
j udgnent . Under these facts, LaBudde is not entitled to either

qualified imunity or the good faith advice privilege.
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I V. Negligence C aimAgainst Attorney LaBudde
169 Having addressed the intentional tort clains, we turn
next to the negligence claim against Attorney LaBudde. The

circuit court denied LaBudde's mption to dism ss the Tensfeldt

children's claim that LaBudde was negl i gent in t he
adm nistration of Robert's estate. Because the Tensfeldt
children were naned in Robert's will, the court determ ned that

they have standing to bring a negligence claim against LaBudde

under the rule established in Auric v. Continental Cas. Co., 111

Ws. 2d 507, 331 N.W2d 325 (1983).
70 In Auric, this court established an exception to the
general rule that an attorney is not liable in negligence to

third parties for acts commtted in the exercise of his

prof essional obligations to his client. In that case, it was
undi sputed that the decedent intended to nmeke Auric a
beneficiary of his wll. Auric's attorney drafted a wll in
accordance with the decedent's testanentary intent. However ,

the attorney negligently failed to ~collect the proper
signatures, and as a result, the will was deened invalid. Auric
filed suit against the decedent's attorney, alleging negligence.
171 We concluded that the third party beneficiary of a
will may maintain an action against an attorney who negligently
drafted or supervised the execution of the wll. Id. at 509
Qur decision was based on the irreparable failure on the part of

the attorney to carry out the decedent's intent:

In this state, there is a constitutional right to make
a will and to have it carried out according to the
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testator's intentions. This right reflects a strong
concern that people should be as free as possible to
di spose of their property upon their death. Al | owi ng

a wll beneficiary to maintain a suit against an
attorney who negligently drafts or supervises the
execution of a wll is one way to make an attorney

accountabl e for his negligence.

Id. at 513 (citations omtted).

72 1n such cases, the attorney's negligence frustrates
the decedent's testanentary intent because it prevents the
decedent's will from being enforceable. In cases falling under

the Auric exception, there is no question that the decedent's

intent was thwarted due to the attorney's negligence. In these
cases, if the court did not allow the third party beneficiaries
to bring suit, there would be no one to vindicate the client's

expectation of conpetent representation because by definition

the client is deceased. Thus, Auric allows third party
beneficiaries of a will to stand in for the deceased testator to
ensure that his testanmentary intent is fulfilled. Thi s

exception i s a narrow one.

173 Here, the circuit court ruled that the Tensfeldt
children were entitled to bring a claim of negligence against
LaBudde because the children were nanmed in the estate plan he
drafted and execut ed. It is true that under Wsconsin law, a
plaintiff nmust be nanmed in a will in order to bring a negligence
action against the attorney who negligently drafted or executed

the wil. See Beauchanp v. Kemmeter, 2001 W App 5, 99, 240

Ws. 2d 733, 625 N.W2d 297 (C. App. 2000). Being naned in the
instrument is a necessary but not a sufficient condition for
overcomng the general rule that attorneys are immune from
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ltability for negligence to third parties. The third party
beneficiary must be able to establish that the attorney's
failure thwarted the decedent's clear intent. See Auric, 111
Ws. 2d at 513.

174 1t is wundisputed that LaBudde carried out Robert's
explicit instructions when he crafted an estate plan that did
not |leave two-thirds of Robert's net estate outright to his
chi | dren. To this end, we determne that the children's third
party negligence claim cannot be nmintained because they cannot
establish that LaBudde's negligence thwarted Robert's clear
i ntent. We conclude that the circuit court erred in denying
LaBudde's notion for summary judgnent on the negligence claim

V. Negligence C ai m Agai nst Attorney Haber man

175 We turn now to the claim against Attorney Habernman.
The circuit court dismssed the children's claim that Habernman
was negligent for failing to advise Robert about the Ilikely

consequences of Bravo v. Sauter, 727 So. 2d 1103 (Fla. C. App

1999). There is no dispute that Haberman's failure to inform
Robert about Bravo was negligent. The dispute here is whether
that negligence gives rise to liability and damages.

76 The children contend that they were damaged in two
ways by Haberman's negligent advice to their father. They argue
that they received a smaller share of the estate and had to
awai t Const ance's death to recover t heir i nheritance.
Additionally, they argue that they had to undertake expensive
probate Ilitigation in Florida, reducing the value of their
i nheritance still further. They assert that if Haberman had
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properly advised Robert, he wuld have nmade a definitive
deci si on about whether to allow Constance to continue to receive
incone from the trust even if she elected against the estate.
Therefore, they claim the probate litigation would have been
unnecessary.

77 As discussed above, an attorney generally 1is not
[iable to third parties for negligence in the performance of his
duties to a client, even if the negligent advice causes the

third party harm?’" See Yorgan, 290 Ws. 2d 671, 27. ©Estate

planning is one exception. Under Auric, 111 Ws. 2d at 509, the
beneficiary of a wll my mintain a lawsuit against "an
attorney who negligently drafted or supervised the execution of
the will even though the beneficiary is not in privity with that
attorney." Her e, Attorney Haberman neither drafted nor
supervi sed the execution of Robert's estate plan. His only role
was giving Robert admttedly negligent advice. Ext endi ng the
Auric exception to attorneys who give negligent advice stretches
t he exception too far.

178 Additionally, we not e t hat t he circuit court
determned that the children's claim that they had been harned

as a result of Haberman's negligence was specul ative. The

2 The circuit court, the court of appeals, and the parties
refer to this issue as standing. Wsconsin |liberally interprets
the concept of standing, and parties who are aggrieved are

generally thought to have standing to sue. See In re
Guardi anship of Miriel K, 2002 W 27, 916, 251 Ws. 2d 10, 640
N.W2d 773. This issue is nore properly understood as a

guestion of whether an attorney is entitled to qualified
immunity fromlawsuits brought by third parti es.
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court's review of the evidence revealed no proof that Robert
woul d have altered his estate plan had he realized the |likely
i npact of Bravo.

179 The Tensfeldt children argue that they presented sone
evi dence that Robert would have changed his mnd had he known
about the likely inpact of Bravo, and that this evidence is
sufficient to pass summary judgnent. Specifically, they point
to Robert's 1999 approval of an estate plan that did not take
into account Connie's right to elect against the estate. The
children contend that this distribution schene represents
Robert's testanentary intent and is evidence that, had he
understood that Constance could elect against the estate, he
woul d have increased the distribution to his children. In
addition, the children point to statenents nade by Haberman in
Florida probate court when he argued on behalf of the estate
agai nst Constance's decision to elect against the will.

80 The «circuit court <correctly determined that the
children's evidence of injury was specul ative, and was therefore
insufficient to raise a genuine issue of material fact. See
AccuWeb, 308 Ws. 2d 258, f21. Robert's 1999 approval of the
di stribution schene is evidence of what his desires would have
been had Bravo not been a factor. Looking at this evidence,
however, there is sinply no way to nmake even an educated guess
about what Robert would have done had he understood that this
distribution plan would not be carried out due to Bravo. A
reasonable jury, looking at this evidence, would have no basis
to determne by a preponderance of the evidence that Robert
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woul d have altered his estate plan had he understood Constance's
rights under Florida |aw.

81 Further, the circuit court correctly determ ned that
Haberman's argunents in probate court are not evidence of what
Robert woul d have done had he been advised about Bravo. Because
Haberman did not inform Robert of Bravo, Haberman never |earned
whet her and how Robert would have altered his estate plan.
None of Haberman's statements to the court reflects any personal
knowl edge about what Robert woul d have done had he been properly
advi sed.

182 Under these circunstances, we conclude that the
circuit <court did not err in granting summary judgnment.
Haberman is not Iliable to third parties for his negligent
advice, and further, the children failed to present sufficient
evi dence that they were harnmed by Haberman's negligent advice to
create a genuine issue of material fact.

VI

183 In sum we determne that the circuit court properly
concl uded that Attorney LaBudde is liable as a matter of |aw for
aiding and abetting his client's unlawful act. The divorce
judgnment was enforceable at the tine it was entered and at the
time Robert asked LaBudde to draft an estate plan that violated
the judgnent. Qualified imunity and the good faith advice
privilege do not apply under these facts.

184 Additionally, we determne that the children's third
party negligence claim against LaBudde cannot be nmaintained
because they cannot establish that LaBudde's negligence thwarted
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Robert's clear intent. Thus, we conclude that the circuit court
erred in denying LaBudde's notion for summary judgnent on the
negl i gence claim Finally, we conclude that the circuit court
did not err in granting summary judgnent in favor of Attorney
Haber man. Accordingly, we affirm in part and reverse in part
the order of the circuit court, and we remand to the circuit
court for further proceedings.

By the Court.—Fhe order of the circuit court is affirmed in
part and reversed in part, and the cause is remanded.

MCHAEL J. GABLEMAN, J. did not participate in this

deci si on.
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185 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part,
dissenting in part). | agree with the mpjority opinion that
the third-party claim for negligence against Attorney Roy C.
LaBudde (LaBudde) should be dismssed and that the clains
against Attorney F. WIliam Habernman should be disnm ssed as
well.? | wite separately for three reasons: (1) | conclude
that the plaintiffs' claim against LaBudde, based on aiding and
abetting Robert Tensfeldt (Robert) in allegedly violating a
provision of a 1974 divorce judgnment that required himto wll
two-thirds of his net estate to his three adult children, fails
to state a claim on which relief can be granted because the
estate planning provision of the divorce judgnent exceeded the
circuit court's subject matter jurisdiction; (2) I conclude that
LaBudde was immune fromliability in drafting Robert's 1992 w ||
because LaBudde proceeded in a good faith belief that the
provision in the 1974 divorce judgnment that required estate
planning in favor of the adult children was void from its
inception, as a judgnent; and (3) | conclude that even if | were
to assune, arguendo, that the directive to make a will in the
1974 divorce judgnment were enforceable when made, Ws. Stat.
§ 893.40, a 20-year statute of repose, precluded actions on the
di vorce judgnent after Decenber 5, 1994. Therefore, the divorce
judgnment had no effect, as a judgnent, in 1999 when Robert
reaffirmed the will that he made in 1992, and it had no effect

at his death in 2000. As a result, the aiding and abetting

! Majority op., T84.
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cl ai m agai nst LaBudde nust be dism ssed. Because the mpjority
opi nion concludes otherwise, | respectfully dissent from that
portion of the nmajority opinion that addresses the aiding and
abetting claim

. BACKGROUND

186 Robert and Ruth Tensfeldt were divorced in 1974. At
the time of the divorce, they had three adult «children:
Christine, Robert WIIliam and John (hereinafter referred to as
the adult children). As part of the divorce judgnment, Robert
and Ruth entered into a very detailed stipulation that required
many financial acconmodati ons by Robert. One of those financi al
obligations involved estate planning, in that Robert agreed to
make a will that would provide two-thirds "of his net estate
outright to the three adult children."?

187 Robert married Constance in 1975. In 1985, Robert and
Const ance changed their domcile to Florida. In 1992, LaBudde
assisted Robert in drafting a will that did not conply with the
requirenent to leave two-thirds of his net estate to the adult
chi | dren. Robert made the estate plan after LaBudde advised
Robert that this estate plan did not conply with his 1974
agreenent to |eave two-thirds of his net estate to the adult
chil dren.

188 1In 1999, Robert's estate plan was reviewed again wth
him this tinme by Haberman. Robert decided to make no changes.

Robert died on April 22, 2000, survived by his second wife,

2 The stipulation that was incorporated into the 1974
di vorce judgnent is attached to the conplaint.

2
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Const ance. In June of 2000, Robert's 1992 wll, which he
affirmed in 1999, was entered into probate in Florida as Estate

of Robert C. Tensfeldt, Deceased, No. 00-809-CP-02.

189 The adult children did not know of the 1974 divorce
stipulation until Robert's 1992 will was entered into probate
court in 2000 and Haberman told them of the 1974 stipul ation.
In Novenber of 2000, the Tensfeldt children filed clainms in
probate court seeking two-thirds of Robert's net estate in
accord with the 1974 stipulation. Constance filed a claimfor a
spousal elective share of the estate, pursuant to Fla. Stat.
§ 732.212 (1997).

190 The adult children also filed a separate action
agai nst Constance, individually, and as personal representative
of Robert's estate. In the separate action, the adult children
clainmed that: (1) they were enforcing the 1974 Wsconsin
di vorce judgnent; (2) if the divorce stipulation were held to be
a contract to make a will, they were third-party beneficiaries
of the contract, which had been breached; and (3) Constance's
el ection against the will should be disallowed as untinely nade.
Constance noved for summary judgnment dismssing their clains,
whi ch the probate court granted.

191 The adult children appealed to the Florida Court of
Appeal s, which affirnmed in part and reversed in part. Tensfeldt

v. Tensfeldt, 839 So. 2d 720 (Fla. Dist. C. App. 2003). The

court of appeals held that the divorce judgnent could not be

enforced because it had never been "donesticated" in Florida,
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and the statute of limtations to enforce the decree in Florida
barred enforcenent. 1d. at 725.

192 However, the court of appeals also concluded that the
di vorce stipulation could be enforced as a contract to nake a
will and that the children were third-party beneficiaries of
that contract. 1d. at 721-22. Constance had argued that if the

adult children had a breach of contract claim it accrued on the

date of the 1992 wll. Therefore, it was barred by Florida's
five-year statute of limtations for breach of contract clains.
Id. at 724. The court of appeals rejected that argunent,

concluding that "a cause of action for breach of a contract

requiring the promsor [to] nake a will devising a percentage of
his or her estate does not accrue until the death of the
prom sor." | d. Therefore, the court sent the matter back to

probate court to determ ne what anount should be paid to the
adult children for their claim However, before doing so, the
court also held that the adult children's third-party rights as
determined by the probate court could not affect Constance's
right under Fla. Stat. 8§ 732.212, which permtted her to elect
against the wll. Id. at 727. As the court explained, even
“[h]ad the children been properly listed as beneficiaries in the
will, Constance's elective share would have taken precedence
over their bequest." I|d.

193 On remand to probate court, the adult children settled
their clains with the estate. In so doing, they agreed that
after certain paynents in favor of Constance, the distribution

to them of "the renmaining balance of the estate, outright and

4
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free of further trust, [is] in full satisfaction of their claim
under the Divorce Decree."?

194 On June 8, 2005, the adult children filed a conplaint
in Dane County Gircuit Court against LaBudde, Habernman and
M chael Best & Friedrich, alleging nunerous intentional torts.
Aiding and abetting was asserted agai nst LaBudde, based on the
alleged violation of the divorce judgnent that LaBudde's
drafting of the 1992 will brought about. It is the drafting of
the 1992 will that the adult children assert aided and abetted
an "unlawful act," i.e., violation of the 1974 divorce judgnent.?

195 LaBudde, Haberman and M chael Best & Friedrich
answered, denying wongdoing and raising affirmative defenses
such as the failure to state a claim on which relief can be
granted, statute of limtations, and claim and issue preclusion
based on prior judicial proceedings in Florida.

196 On cross-notions for sunmary judgnent, the circuit
court held against LaBudde on the adult children's aiding and
abetting claim on which it concluded that the adult children
should prevail as a matter of law. The circuit court based its
decision on its conclusion that it was unlawful for LaBudde to
draft the 1992 will because it aided Robert in contravening the

1974 judgnent that was still effective in 1992. The majority

3 The Settlenent Agreenent for the Estate of Robert C.
Tensfeldt is attached to the affidavit of Robert WIIiam
Tensfeldt in support of plaintiffs' notion for summary judgnent.

“ Clainms were nade against Haberman in the conplaint, but
because | agree with the resolution of those clainms by the
majority opinion, | do not |list them here.

5
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opinion agrees, and it remands only the claim of aiding and
abetting the violation of the 1974 divorce judgnment to the
circuit court for further proceedings.®
I'1. DI SCUSSI ON
A St andard of Review
197 Whether a court has subject mtter jurisdiction to
take a particular action is a question of law, requiring

i ndependent revi ew. State v. Smith, 2005 W 104, 120, 283

Ws. 2d 57, 699 N.W2d 508. Wiether a defendant is entitled to
qualified immnity under undisputed facts is also a question of

law that we decide independently. Arneson v. Jezwi nski, 225

Ws. 2d 371, 384, 592 NWwW2d 606 (1999). Finally, we
i ndependently review as a question of |aw whether a statute of

repose bars an action on a judgnment. Hamlton v. Ham lton, 2003

W 50, 714, 261 Ws. 2d 458, 661 N W2d 832.
B. Ai di ng and Abetting

198 Aiding and abetting is the only claim that the
majority opinion sends back to the circuit court for further
proceedi ngs. ° A civil claim for aiding and abetting has two
el enent s: "(1) The person undertakes conduct that as a matter
of objective fact aids another in the comm ssion of an unl awf ul
act; and (2) the person consciously desires or intends that his

conduct wll vyield such assistance.” Wnslow v. Brown, 125

Ws. 2d 327, 336, 371 N.wW2d 417 (C. App. 1985). According to

the mpjority opinion, the "unlawful act" that LaBudde ai ded and

° Mpjority op., 7183-84.
°1d.
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abetted by drafting Robert's 1992 will is the violation of the
1974 divorce judgment. ’
C. The Parties' Positions

199 LaBudde <clains that he did not aid and abet an

unlawful act in drafting the 1992 wi Il because Robert's prom se
was not enforceable as a judgnent. LaBudde maintains that the
stipulation to make a will was a contractual obligation, as the

Florida Court of Appeals concluded.® He also contends that he
proceeded in a good faith belief that his acts did not assist
Robert in violating an enforceable judgnent.?® Furt her nor e,
LaBudde contends that even if the stipulation to nake such a
will were enforceable against Robert as a judgnent when the
stipulation was nmade, it ceased to be enforceable on Decenber 5,
1994, 20 years after the divorce judgnment was entered. '
Therefore, no judgnent required Robert to make a wll of any
type, either in 1999 when Robert reconfirnmed the 1992 wll, or
in 2000 when he died. ™

1100 The adult children acknow edge that "LaBudde contends
that Robert's divorce judgment was unenforceable from its

nl2

i nception. However, the adult children never exam ne the

7

Id., 13
Cross- Appel l ants' brief at 31-32.
Id.

[ee]

9 at 31, 33.

10 at 12.

Id.
4.

12 Cross- Respondents' brief at 19.

7
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judgnment at its inception. Instead, they rely on dicta of the

court of appeals in Estate of Barnes v. Hall, 170 Ws. 2d 1, 486

N.W2d 575 (Ct. App. 1992), wherein the court specul ated about

possi bl e extensions of our opinion in Rntelman v. Rintel man,

118 Ws. 2d 587, 348 N.W2d 498 (1984).'° Barnes, 170 Ws. 2d at
13. The adult children do not note that Barnes specifically
exam ned whether "the statutes in force in 1973 allowed
di vorcing spouses to agree to sonme sort of estate planning, as
part of the divorce judgnent, to benefit their children.” Id.
at 9. Barnes concluded that the statutes did not. Id. at 10.

D. The 1974 Di vorce Judgnent

1101 The nmgjority opinion concludes that LaBudde is liable

for aiding and abetting an unlawful act based on LaBudde

drafting Robert's 1992 wll that was subsequently entered into
the Florida probate proceedings.* The majority opinion
concludes that the 20-year statute of limtations on
enforceability of judgments had not run when the 1992 will was
made. Its focus on the drafting of the will msses the |ega
principle on which this case turns. This case requires
anal yzing whether Robert's stipulation to nmake a will in favor

of the adult children was enforceable as a judgnent in 1974.

1. Voi d judgnment s—general principles

102 If that portion of the divorce judgnent that required
Robert to make a will in favor of his then adult children was

rendered in excess of the circuit court's subject natter

13 1d. at 24.

4 Mpjority op., T3.
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jurisdiction in the divorce action, that part of the judgnent is
voi d. 46 Am Jur. 2d Judgnents 8 29 (instructing that a
judgnment is void if it is in excess of a court's subject matter
jurisdiction). Contravening a void judgnent is not an unl awf ul
act because a void judgnent can be lawfully ignored. Cowi e V.
Strohneyer, 150 Ws. 401, 440, 136 N. W 956 (1912).
Accordingly, LaBudde's drafting the 1992 will contrary to a void
provision in the divorce judgnent does not support a claim for
ai ding and abetting because drafting such a will is not aiding
and abetting an "unlawful act."

103 It is black letter law that a "judgnment pronounced by
a tribunal having no authority to determne the matter in issue
is necessarily and incurably void, and nay be shown to be so in
any collateral or other proceeding in which it is drawn in

guestion.”™ Fischbeck v. Melenz, 162 Ws. 12, 18, 154 N W 701

(1916) (quoting 1 Freeman on Judgnents, § 120). As we have

expl ai ned:

If the court exceeded its jurisdiction of the
subject matter, then the judgnent is no protection
what ever . It may be ignored altogether. . . . The
rule is elenmentary, that if the matter dealt with by
the judgnment in this case was entirely outside of the
court's jurisdiction, then, . . . the result was not
nmerely erroneous and so, binding on all parties which
the court had jurisdiction of, and their privies, till
set aside in sonme of the ways appointed by |aw, not
including collateral attack, but was a usurpation and

void in the broadest sense of the term

| d. (enphasis added) (quoting Cowie, 150 Ws. at 440-41).
1104 Furthernore, parties cannot create subject nmatter
jurisdiction for a court by waiver, consent or the application

of estoppel. As we explained in Wsconsin's Environnental
9
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Decade, Inc. v. Public Service Conm ssion, 84 Ws. 2d 504, 267

N. W2d 609 (1978), this has | ong been the law in W sconsi n:

It is fundanental that parties cannot confer
subject matter jurisdiction on a court by their waiver
or consent. Sec. 801.04, Stats.; Celatt v. DeDakis,
77 Ws. 2d 578, 584, 254 N w2d 171 (1977); Joint
School v. Wsconsin Rapids Ed. Asso., 70 Ws. 2d 292,
[296-97,] 234 N.W2d 289 (1975); Vishnevsky v. U.S.,
418 F. Supp. 698[, 699 n.2] (E.D. Ws. 1976). Nor can
subject matter jurisdiction be conferred by estoppel
Wsconsin EE. R Bd. v. Lucas, 3 Ws. 2d 464, [472,] 89
N.W2d 300 (1958); State ex rel. Gaudynski v. Pruss,
233 Ws. 600, [606,] 290 N.W 289 (1940).

Id. at 515-16.

1105 The subject matter jurisdiction of circuit courts in
di vorce actions is limted to the authority granted by statute.

Stasey v. Mller, 168 Ws. 2d 37, 48, 483 N.W2d 221 (1992). As

we have explained, "the jurisdiction [of a circuit court] in
di vorce actions is entirely dependent on |egislative authority.”

Id. (citing Goh v. Goh, 110 Ws. 2d 117, 122, 327 N.W2d 655

(1983)).
1106 When an argunent is raised that a portion of a divorce

judgment is void for want of jurisdiction, "all that is needed
is the determnation that, in fact, jurisdiction was not
acquired in the proceedings that led up to the entry of the

j udgnent . " West v, West, 82 Ws. 2d 158, 166, 262 N W2d 87

(1978). While circuit court jurisdiction is generally broad,
that is not the case when a circuit court sits in a divorce
proceedi ng. Stasey, 168 Ws. 2d at 49. In divorce proceedings,

the legislature has limted the court's jurisdiction to actions

10
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affecting the famly, id., which actions are specifically

described in the statutes, id.*

2. Voi d provision in the 1974 judgnment
1107 Recogni zing when a portion of a judgnment is void is
particularly inportant in this <case because iif the wll

provision in the 1974 judgnent is void, then contravening that

15 The majority opinion concludes that because Ws. Stat.
§ 247.10 (1973-74) permtted the divorce stipulation that is
under review here, that statutory provision expanded the subject
matter jurisdiction of the circuit court to conport with the
terms of the parties' stipulation. Majority op., 91134-35. The
majority opinion's conclusion is erroneous for at least two
reasons: (1) it ignores at least 69 years of precedent, which
uniformy has concluded that subject matter jurisdiction cannot
be conferred on a court by agreenent of the parties, see
Wsconsin's Environnental Decade, | nc. V. Public Service
Conmi ssion, 84 Ws. 2d 504, 515-16, 267 N.W2d 609 (1978); State
ex rel. Gaudynski v. Pruss, 233 Ws. 600, 606, 290 N W 289
(1940); and (2) it ignores Ws. Stat. § 247.26 (1973-74), which
specifically directed to whom property division may be mnade.
Section 247.26 (1973-74) provided that a circuit court sitting
in a divorce action "may also finally divide and distribute the
estate, both real and personal, of either party between the
parties." 8§ 247.26 (1973-74) (enphasis added). Not hing in
8§ 247.10 (1973-74) even inplies that the division of property in
a divorce can be nmade in favor of one who is not a party to the
di vorce action, an interpretation that would otherwi se trunp the
explicit directive of § 247.26 (1973-74). Rat her, § 247.10
(1973-74) sinply permtted the parties to present to the court
their agreenent on how their property should be divided between
t hem

The mjority opinion's carel ess conclusion that a
stipulation between the parties can expand the subject matter
jurisdiction of a «circuit court sitting in divorce is
particularly troubling because stipulations continue to be
permtted in divorce judgnents. Ws. Stat. 8§ 767.251(1) (2007-
08). Therefore, the majority opinion's conclusion in this case
will affect a dramatic sea change in Wsconsin, if the majority
opinion truly neans to conclude that parties can expand the
subject matter jurisdiction of a circuit court by agreenent.

11
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provision is not an unlawful act. As explained above, if there
is an "absence of an express statutory grant of jurisdiction to
the circuit court,” then that portion of a judgnent was nmade in
excess of the court's subject matter jurisdiction, id. at 57;
and orders nmde in excess of a court's subject matter

jurisdiction are void, Cowi e, 150 Ws. at 440-41.

1108 Furthernore, "[j]udgnents are construed at the tinme of

their entry.” Wston v. Holt, 157 Ws. 2d 595, 600, 460 N W 2d

776 (Ct. App. 1990). In 1974, when the divorce judgnent was
entered, the Jefferson County GCircuit Court sitting in the
di vorce proceedings had not been given jurisdiction by the
| egislature to order Robert to make a will in favor of the adult
children. Barnes, 170 Ws. 2d at 13 (concluding that a court in
a divorce proceeding did not have a grant from the |egislature
to take an estate planning action in favor of adult children and
suggesting that any renmedy was for the legislature, not the
courts). Barnes interpreted the sane version of the Wsconsin
di vorce statutes as were in effect in 1974 when Ruth and Robert
wer e di vor ced.

1109 In Barnes, the court of appeals exam ned jurisdiction
in regard to estate planning for adult children. The court
expl ai ned that: "The real issue is whether the statutes in
force in 1973 all owed divorcing spouses to agree to sone sort of
estate planning, as part of the divorce judgnent, to benefit

their children.” Id. at 9. In reliance on Vaccaro v. Vaccaro

67 Ws. 2d 477, 227 N.W2d 62 (1975), and ch. 247 of the 1973-74

W sconsin Statutes, the court concluded that "property division

12
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can be made only between husband and wife." Barnes, 170 Ws. 2d
at 10 (quoting Vaccaro, 67 Ws. 2d at 483).

1110 I have independently reviewed the statutes in effect
in 1974 when Ruth and Robert were divorced. Chapter 247 of the
1973-74 Wsconsin Statutes contained the legislative grant of
authority to circuit courts in "Actions Affecting Marriage."

The legislature granted jurisdiction as foll ows:

Jurisdiction. (1) The county courts, and circuit

courts, S have jurisdiction of all actions
affecting marriage and of all actions under s.
52. 10. 16

Ws. Stat. § 247.01 (1973-74). Actions affecting marriage were

listed with specificity by the |egislature:

Acti ons af fecting marri age. (1) Acti ons
affecting marriage are:

(a) To affirmmarri age.
(b) Annul nent.
(c) Divorce.

(d) Legal separation (fornmerly divorce from bed
and board).

(e) Custody.

(f) For support.

(g) For alinony.

(h) For property division.
Ws. Stat. § 247.03 (1973-74). In regard to property division,
the legislature specified that "[t]he court may also finally

divide and distribute the estate, both real and personal, of

16 Wsconsin Stat. § 52.10 (1973-74) contained the Revised
Uni f orm Reci procal Enforcenent of Support Act of 1968.

13
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either party between the parties and divest and transfer the

title of any thereof accordingly.” Ws. Stat. 8§ 247.26 (1973-
74) (enphasis added).

111 Property division during a divorce is expressly
limted to the parties to the action. The adult children were
not parties to Ruth and Robert's divorce action. Ther ef or e,
there was no grant of jurisdiction to the divorce court to award
the property of either party to the adult children. Bar nes was
correctly decided under the statutes then in effect. The
majority opinion's overruling of Barnes! has no foundation in
the statutory grant of authority to circuit courts sitting in
di vorce proceedings in 1974.

1112 The Jefferson County Circuit Court was w thout subject
matter jurisdiction to order Robert to will two-thirds of his
property to his adult children; therefore that part of the
judgnment is void and of no effect, as a judgnent. Cowi e, 150
Ws. at 440.

1113 One cannot be held in contenpt of court for failing to
conply with a judgnment that has been held to be void. State v.
Ransay, 16 Ws. 2d 154, 165, 114 N.W2d 118 (1962) (citing State
v. Marcus, 259 Ws. 543, 553, 49 N.W2d 447 (1951); Seyfert v.

Seyfert, 201 Ws. 223, 229, 229 N.W 636 (1930)). "On the ot her
hand, disobedience of an order made by a court wthin its
jurisdiction and power is a contenpt, although the order nmay be
clearly erroneous."” Ramsay, 16 Ws. 2d at 165 (citing Ws.
Enpl oynent Relations Bd. v. MIk & lce Cream Drivers & Dairy

7 Mpjority op., 734.

14
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Enpl oyees Union, 238 Ws. 379, 400, 299 NW 31 (1941)).

Accordingly, violation of a void provision in a judgnment cannot
be an "unlawful act." Cowi e, 150 Ws. at 440.

1114 However, the adult children nust establish that
LaBudde ai ded and abetted an "unlawful act” in order to neet the
first elenent of their aiding and abetting claim Wnslow, 125
Ws. 2d at 336. Because that part of the judgnment requiring
Robert to will the adult children two-thirds of his net estate
is void as a judgnment, and Robert's violation of that provision
cannot be unlawful, although it has been held to be a breach of
contract, the adult children have failed to state a claim for
aiding and abetting as a matter of law. Accordingly, that claim
should have been disnmssed on the cross-notions for sunmary
j udgment .

1115 The majority opinion heavily relies on Bliwas v.

Bliwas, 47 Ws. 2d 635, 178 N.w2d 35 (1970), to support its
argunent that the subject matter jurisdiction of a circuit court
sitting in divorce proceedings nmay be expanded by stipulation of
the parties under Ws. Stat. § 247.10 (1973-74).'® However, the
majority opinion's reliance on Bliwas is misplaced in regard to
LaBudde.

1116 In Bliwas, the parties entered into a post-judgnent
stipulation, which was incorporated into a court order, to
reduce the amount of child support that Arnold Bliwas woul d pay
for his son's support, in exchange for Arnold s agreeing to

contribute to his son's educational expenses beyond the boy's

8 Mpjority op., 17135, 46-48.
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twenty-first birthday. 1d. at 636-37. Both parties agreed that
if there had been no stipulation, the divorce court would have
been without jurisdiction. Id. at 637. However, we did not
conclude that the subject matter jurisdiction of the court
determ ned whether the stipulation that was incorporated into a
court order would be honored.

1117 To the contrary, in reviewng the legal principles
that we would apply, we affirnmed the legislative jurisdictiona
l[imtation by explaining that a "trial court's jurisdiction to
make provisions for the care, custody, maintenance and education
of children of the parties is limted to mnor children.” Id.
(enmphasis in original). W did enforce the stipulation, but not
because the subject matter jurisdiction of the divorce court had
been expanded by agreenent of the parties. Rat her, we estopped
Arnold from maki ng argunments by which to overturn the order that
required him to <continue to pay support for his son's

educati onal expenses. W expl ai ned:

"[Where the court disposes of the property of the
parties by stipulation in a manner in which it could
not have disposed of the property in an adversary
proceedi ng, the general rule applies that a party who
procures or consents to the entry of the decree is
estopped to question its validity, especially where he
has obtained a benefit fromit."

Id. at 640 (quoting 24 Am Jur. 2d, Divorce and Separation,

8§ 907, at 1030). W also relied on the reasoning of a Kansas

decision to further explain:

"A party cannot invoke the jurisdiction and power of a
court for the purpose of securing inportant rights
from his adversary through its judgnment, and, after
having obtained the relief desired, repudiate the
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action of the court on the ground that it was wthout
jurisdiction.™

Id. at 641 (quoting Bledsoe v. Seaman, 95 P. 576, 578-79 (Kan.

1908)) .

118 And finally, we affirmed that "'[t]he parties cannot
by stipulation proscribe, nodify or oust the court of its power
to determne the disposition of property, alinony, support,
custody, or other matters involved in a divorce proceeding.'"

Id. at 639 n.4 (enphasis added) (quoting Mner v. Mner, 10

Ws. 2d 438, 442-43, 103 N WwW2d 4 (1960)). Bl i was never
concluded that Ws. Stat. 8 247.10 (1973-74) permtted the
parties to stipulate to expand the subject nmatter jurisdiction
of the divorce court.?®

1119 Instead, Bliwas turns on the estoppel of a party.
That is, Arnold Bliwas was prevented (estopped) from chall engi ng
the validity of the order in the first place. In relation to
the circunstances of this case, if Robert were alive and trying

to avoid an obligation to which he stipulated, Bliwas could be

raised to estop Robert from arguing that the court did not have

9 Sschmitz v. Schnmitz, 70 Ws. 2d 882, 236 N.W2d 657
(1975), provides further support for ny conclusion that the
parties to a divorce action cannot stipulate to expand the
subject nmatter jurisdiction of the circuit court. In Schmtz,
the parties stipulated at the tinme of the divorce that Harold
woul d pay $15 per week per child until each child reached 21
years of age. Id. at 884. Five years later the legislature
changed the age of mmpjority to 18. Id. Harold stopped paying
for those children who had turned 18, and we upheld his
decision, notwithstanding the parties' stipulation that Harold
pay for each child until the child reached 21. [Id. at 884, 891.
In so concluding, we explained that it was the |egislature, not
the parties, that established the authority of the circuit court
sitting in a divorce. |1d. at 891.
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subject matter jurisdiction to award the parties' property to
non-parties. %

1120 However, LaBudde was not a party to the Tensfeldt
divorce. He did not nake a promse that he is trying to avoid.
Accordingly, there is no basis upon which to estop LaBudde from
challenging the estate planning portions of the judgnent as
being void for | ack  of circuit court subj ect mat t er
jurisdiction.?® Stated otherwise, there is no legal inpedinent
to LaBudde's asserting that the portion of the judgnment that
attenpted to do estate planning for the benefit of the adult

children was void fromits inception. Qur conclusion in Bliwas

20 The majority also cites to Ross v. Ross, 149 Ws. 2d 713,
439 NNW2d 639 (Ct. App. 1989), to support the same argunents it
makes using Bliwas v. Bliwas, 47 Ws. 2d 635, 178 N wW2d 35

(1970). Majority op., 91949-50. | do not disagree that under
these cases Robert likely could have been estopped from
contesting the wvalidity of the provision requiring him to
execute a will in favor of his adult children. However, neither

of these cases estops LaBudde from arguing that that provision
of the judgnment was void here, and the violation of a void
j udgnment cannot be an unl awful act.

2L I'n order to successfully assert estoppel one nust address
the fol |l ow ng:

(1) Was the prom se one which the prom sor should
reasonably expect to induce action or forbearance of a
definite and substantial character on the part of the
prom see?

(2) Dd the promse induce such action or
f or bear ance?

(3) Can injustice be avoided only by enforcenent
of the prom se?

Hof fman v. Red OM Stores, Inc., 26 Ws. 2d 683, 698, 133 N W2d
267 (1965).
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turned on the estoppel of Arnold Bliwas; here, LaBudde cannot be
est opped. Therefore, Bliwas cannot be applied to preclude
LaBudde's defenses to the adult children's aiding and abetting
claim

1121 Furthernore, as the Florida Court of Appeal s
concluded, Robert's promse is enforceable as a contractual
obligation that was not breached until Robert died wthout a
will that was in accord with the stipulation. ? Tensfeldt, 839
So. 2d at 724. The adult children have been fully paid for
their third-party contractual rights through the Florida
proceedi ngs. %3

122 | recognize that appellate courts on occasion have
concluded that a circuit court in a divorce action was W thout
statutory authority to enter sonme portion of the judgnment
wi thout explaining that that part of the judgnent was void

because of the restricted jurisdiction of a circuit court in a

22 A | awer does not act unlawfully when he assists a client
with actions that may breach a contractual obligation of the
client. Rather, if the contract of a client is breached, the
client pays danmges. Benderson Dev. Co. v. U S. Postal Serv.,
998 F.2d 959, 962 (Fed. Cr. 1993) (concluding that the Postal
Service, "like any contracting party obtains the right to
performor to breach its contractual obligations"); 30 E. End v.
Wrld Steel Prods. Corp., 110 N.Y.S.2d 754, 757 (N Y. Spec. Term
1952) (concluding that the breach of a contract is not "w ongful
or unlawful"). Robert's contractual obligations with respect to
the adult children have already been litigated, and the adult
children have been paid in full for their claim of breach of
contract. See supra note 3.

23 The adult children agreed that after certain paynents to
Constance, the distribution to them of "the remai ning bal ance of
the estate, outright and free of further trust, [is] in full
satisfaction of their claim under the Divorce Decree." Florida
Settlenment Agreenent for the Estate of Robert C. Tensfeldt.
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di vorce action. Barnes is a good exanple of that. However, in
Barnes, there was no need to explain that the l|lack of subject
matter jurisdiction made that part of the divorce judgnment void.
Al that was needed was to determ ne whether that part of the
j udgnment was enf orceabl e.

1123 By contrast with Barnes, our discussion in Stasey was
nore conplete, even though all that was needed was to determ ne
whet her the portion of the divorce judgnment awarding attorney
fees as between an attorney and client was in excess of the
court's subject matter jurisdiction. Stasey, 168 Ws. 2d at 39-
40. We concluded that the divorce court had exceeded its
subject matter jurisdiction. Id. at 57. Furthernore, we went
on to explain the resulting effect on the portion of the
judgment made in excess of the court's subject nmatter
jurisdiction when we said, "W have concluded that that part of
the judgnent awarding attorney fees is void." 1d. at 61.

1124 Stasey is of significance for the case now before us
because here there is a need to understand why the 1974 divorce
judgnment is not enforceable as a judgnent. Stasey helps ny
analysis in two major respects. First, Stasey clearly explains
that the subject matter jurisdiction of a circuit court sitting
in a divorce action is limted to the express grant of authority
by the |egislature. Id. at 48. Second, Stasey confirnms that
when a divorce court acts in excess of its subject matter
jurisdiction, that portion of the judgnent is void. 1d. at 61.

Because the violation of a void judgnent is not an unlawful act,
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LaBudde did not aid and abet an unlawful act. Accordingly, the
ai di ng and abetting cl ai magai nst LaBudde shoul d be di sm ssed.
E. Qualified Imunity

125 An attorney who acts in a professional capacity has
qualified inmunity for the actions he takes in assistance of his

client. Stern v. Thonpson & Coates, Ltd., 185 Ws. 2d 220, 242,

517 N.W2d 658 (1994) (citing Strid v. Converse, 111 Ws. 2d

418, 429, 331 N.W2d 350 (1983); Coerke v. Vojvodich, 67 Ws. 2d

102, 105, 226 N.W2d 211 (1975); Langen v. Borkowski, 188 Ws.

277, 301, 206 N.W 181 (1925)). "An attorney is immune from
liability to third parties so long as the attorney pursues in
good faith his or her client's interests on a matter fairly
debatable in the law " Id.

1126 Here, LaBudde drafted the 1992 wll wth the good
faith belief that a provision in the 1974 judgnment was not
enforceable as a judgnent, but rather, that it was a contractual
obligation.?® It is inportant for the reader to note that in
June of 1992, the court of appeals decided Barnes, which
concluded that a circuit court has no authority to order estate
planning in a divorce judgnent. LaBudde drafted Robert's wll
in Novenber of 1992. Therefore, at the time LaBudde drafted
Robert's 1992 wll, the npbst recent decision on whether the
estate planning provisions of the divorce judgnent were valid
was established in Barnes. Based on the law then in effect,
LaBudde concluded that Robert had only a contractual obligation

to make a will bequeathing two-thirds of his estate to his adult

24 Cross-Appel l ants' brief at 31.
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chi | dren. | agree with that conclusion, as | have explained
above.

1127 The majority opinion asserts that "it was not fairly
debatable that a client nmust follow a court judgnment."?® The
majority then asserts that "Robert was obligated to follow the
court's judgnent unless it was nodified in a proceeding in the
circuit court or on appeal."?

1128 The law on one's obligation to follow a judgnment to
which one is a party is not so absolute as the majority asserts.

One does not have an obligation to follow a void provision in a

j udgnent . Cline v. Witaker, 144 Ws. 439, 442, 129 N.W 400

(1911). Rather, a void provision nmay be challenged at any tine,
in any "proceedings in which it is drawn in question.”
Fi schbeck, 162 Ws. at 18. Here, the will provision in the 1974
di vorce judgnment has been drawn into question. As | have
expl ai ned above, that provision is void as a judgnment, having
been made in excess of the circuit court's subject matter
jurisdiction. Stasey, 168 Ws. 2d at 61. Robert could not be
required by contenpt proceedings to follow that part of the
di vorce judgnent, unless he were estopped from arguing that the
circuit court had no subject matter jurisdiction to order estate

planning in favor of the adult children, as we concluded Arnold

25 Mpjority op., 136.

26 1d., 937 (citing State v. Ransay, 16 Ws. 2d 154, 165,
114 N.W2d 118 (1962) and Cine v. Witaker, 144 Ws. 439, 439,
129 N. W 400 (1911)).
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Bliwas was.?’ Cowie, 150 Ws. at 440-41. The provision could
also be enforced as a contract provision, as was done in the
Florida courts. Tensfeldt, 839 So. 2d at 722.%® The law in
regard to the effect of void judgnments and Barnes' recently
rel eased conclusion provided LaBudde with at |east a good faith
belief that assisting Robert in the estate plan he chose was not
aiding and abetting an unlawful act, although LaBudde may have
been assisting a breach of contract.? In nmy view, it 1is
patently wunfair of the majority opinion to overrule Barnes,
whi ch was decided only a few nonths before LaBudde drafted the
1992 will, and then to declare there was no | aw on whi ch LaBudde
could have based a good faith belief that he assisted Robert
only in a potential breach of contract.

1129 The mjority opinion cites Ransey and dine. *
However, those cases do not support the position the nmgjority
opi nion has taken. In Ransey, we examned Ws. Stat.

§ 256.03(3) (1961-62), which provides:

2 In Bliwas, we estopped Arnold Bliwas from contesting the
validity of the order that incorporated his stipulation
Bliwas, 47 Ws. 2d at 640.

8 As expl ained above, LaBudde had advised Robert that the
stipulation created only a contractual obligation.

22 As | explained above, breaching a contract is not
commtting an illegal act. Wen one breaches a contract, one
pays damages. See supra note 22. Paying damages for the breach
of a contract to nake a will is what the Florida court ordered.
Tensfeldt v. Tensfeldt, 839 So. 2d 720, 721-22 (Fla. Dst. O

App. 2003).
30 Mpjority op., 937.
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Every court of record shall have power to punish, as
for a crimnal contenpt, persons guilty of either of
the followi ng acts and no ot her:

(3) WIful disobedience of any process or order
lawful ly issued or made by it.

(Enmphasi s added.) W explained that § 256.03(3) was a
codification of the common |aw. Ransey, 16 Ws. 2d at 165. In
our di scussion of the comon | aw, and therefore our

interpretation of § 256.03(3), we further explained that the
first order of business was to determ ne whether the court order
had been "lawfully issued or nmade." 1d. W explained that this
was i nportant because "[t]he universal rule is that the failure
of a person to obey an order that [a court has held] is void for
want of jurisdiction in the issuing court is not punishable as
contenpt.” Id. (citations omtted).

1130 | agree that the first question to be addressed when
it is clainmed that a court order has been violated is whether
the court that made the order had subject matter jurisdiction to

do so0.3 Because the divorce court did not have subject nmatter

3. The mmjority opinion says, "there is no claim that the
divorce court |acked jurisdiction.” 1d., 942. It al so opines
that "[e]ven if LaBudde believed that the judgnent exceeded the
divorce court's authority wunder the 1974 statutes, the only
| awful courses of action were to follow the judgnent, to ask the
court to nodify it, or to appeal the judgnent." Id. Wth al
due respect, the ngjority opinion is wong on the facts and on
the |aw LaBudde has consistently maintained that the divorce
court was wthout power to order Robert to maintain a will in
favor of the adult children, and that Robert's obligation to the
adult children was contractual in nature. Furthernore, the |aw
in Wsconsin does not require conpliance with a void judgnent.
Ransey, 16 Ws. 2d at 165.
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jurisdiction to order Robert to maintain a wll [|eaving two-
thirds of his net estate to the adult children, Ransey actually
supports ny position that Robert did not act unlawfully when he
did not conply with that portion of the divorce judgment.
Therefore, LaBudde's drafting of the 1992 will did not aid and

abet an unlawful act. Cline is simlar to Ransey, in that its

di scussion is qualified by first providing that the court nust
have subject matter jurisdiction to enter a |awful order.
Cine, 144 Ws. at 442.

131 It has been LaBudde's position throughout these
proceedings that the will provision in the 1974 divorce judgnent
was unenforceable as a judgnment, from its inception.?
Certainly, given the many cases cited above, LaBudde had at
| east a good faith belief that his assistance to Robert did not
violate a |awful provision of the divorce judgnent. Ther ef or e,
| conclude that LaBudde has imunity from liability for the
| egal representation he provided.

F. Statut e of Repose

132 The majority |eaves open the question of what statute
of limtations applies to LaBudde's act of drafting the 1992
will.®® | leave that question unaddressed as well. However, |

wite to point out that even if | were to assume, arguendo, that

32 Cross-Appel lant's brief at 35-36. The mmjority opinion
asserts that the word "void" does not appear in LaBudde's brief.
Majority op., 943 n.19. However, "void" is an apt term to
describe a judgnent that was unenforceable as a judgnent from
its inception, as LaBudde asserts here. Stasey v. Mller, 168
Ws. 2d 37, 61, 483 N.W2d 221 (1992).

33 Majority op., 958.
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drafting the 1992 will aided and abetted an unlawful act, Robert
reconfirmed that will in 1999. On Decenber 6, 1994, 20 vyears
after the judgnent was entered, the 20-year statute of repose
found in Ws. Stat. 8 893.40 established a bar to an action to
enforce the judgnent. Hamlton, 261 Ws. 2d 458, {27.

71133 LaBudde raises Ws. Stat. § 893.40 as a bar to the

adult children's claims.3 Section 893.40 provides:

Action on judgnent or decree; court of record.
Except as provided in ss. 846.04(2) and (3) and
893. 415, action upon a judgnment or decree of a court
of record of any state or of the United States shal
be conmmenced within 20 years after the judgnent or
decree is entered or be barred.*®

1134 In Ham |lton, we addressed Ws. Stat. 8 893.40 relative
to a divorce judgnent. W were asked to exam ne whether the
State, as the real party in interest, could seek to collect
unpaid child support on a divorce judgnment entered in 1970 and
nodi fied in 1977, through an action the State conmenced May 22,
2000. Hamlton, 261 Ws. 2d 458, 115. 1In order to answer that
question, we exam ned 8 893.40, which we concluded was a statute
of repose, rather than a statute of limtations. 1d., 128.

1135 W explained that "[s]tatutes of repose operate
differently from statutes of limtations. A statute of

l[imtations usually establishes the tine frame within which a

claim nmust be initiated after a cause of action actually

34 Cross-Appel lants' brief at 12, 32.

3% Wsconsin Stat. § 846.04 applies to nortgage foreclosures
and Ws. Stat. 8§ 893.415 applies to actions to collect child
support or famly support. Nei t her provision has any rel evance
to the clainms of the adult children.
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accrues.” Id., 929 (citing Aicher v. Ws. Patients Conp. Fund

2000 W 98, 926, 237 Ws. 2d 99, 613 N.W2d 849). W contrasted
this with the operation of a statute of repose, which actually
“"l'imts the time period within which an action nay be brought
based on the date of an act or omssion." [d. Mst inportantly

for ny analysis here, we explained that "[a] statute of repose

does not relate to the accrual of a cause of action. In fact,
it may cut off litigation before a cause of action arises.” |Id.
(emphasis in original). W al so explained that the "act" that

triggers Ws. Stat. 8§ 893.40 is the entry of the judgnent. Id.
136 In the adult children's aiding and abetting action,
they necessarily seek to enforce the ternms of the divorce
j udgnment because their damages for aiding and abetting are
dependent on their recovery had the judgnent been enforceable.
That is, there can be no recovery for aiding and abetting if
there can be no recovery for violation of the divorce judgnent.
74 Am Jur. 2d Torts 8 60 (instructing that "[o]ne who
aids[] or abets a wongful act by another is regarded as being
as responsible as the one who commts the act, so as to inpose
liability wupon the former to the sane extent as if he had

performed the act hinself"); see also, e.g., Abraman V.

President & Fellows of Harvard College, 731 N E 2d 1075, 1088

(Mass. 2000) (concluding that because the underlying claim was
dism ssed, the aiding and abetting claim based on that

underlying claim could not be maintained); Tate v. Dep't of

Ment al Heal t h, 645 N E. 2d 1159, 1164 n.2 (Mass. 1995)

(expl aining that because "plaintiff would not be able to satisfy
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her burden of proof that the Association discrimnated
summary judgnment should be granted on the plaintiff's claimthat
the departnent and the conm ssion aided and condoned the actions
of the Association"). LaBudde, by aiding and abetting Robert,
can be no nore liable than Robert hinself would be. Therefore,
because Ws. Stat. § 893.40 bars enforcement of the judgnent
agai nst Robert subsequent to Decenber 5, 1994, the claim for
ai ding and abetting is necessarily barred as well.

1137 The act that started the running of Ws. Stat.
§ 893.40's statute of repose was the entry of the divorce
judgnment on Decenber 5, 1974. 1d. Accordingly, no action could
be brought to enforce the terns of the judgnment, as a judgnent,
after Decenber 5, 1994. In 1999, Robert reaffirmed the wll
that was probated at his death in 2000. At that tinme, Robert
was no |onger constrained by the judgnent, as a judgnent, in
regard to what posthunous distribution he chose for his
property. As we have noted throughout, Robert had contractua
obligations that renained. However, those obligations were
litigated and paynment was nmade for them in the Florida probate
pr oceedi ngs. Accordingly, the adult <children's action now
before us is precluded by § 893. 40.

I11. CONCLUSI ON

1138 I wite separately for three reasons: (1) I conclude
that the plaintiffs' claim against LaBudde, based on aiding and
abetting Robert in allegedly violating a provision of a 1974
di vorce judgnment that required himto will two-thirds of his net

estate to his three adult children, fails to state a claim on
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which relief can be granted because the estate planning
provi sion of the divorce judgnent exceeded the circuit court's
subject matter jurisdiction; (2) | conclude that LaBudde was
immune from liability in drafting Robert's 1992 wll because
LaBudde proceeded in a good faith belief that the provision in
the 1974 divorce judgnment that required estate planning in favor
of the adult <children was void from its inception, as a
judgment; and (3) | conclude that even if | were to assune,
arguendo, that the directive to nake a will in the 1974 divorce
j udgment were enforceable when made, Ws. Stat. 8§ 893.40, a 20-
year statute of repose, precluded actions on the divorce
judgnment after Decenber 5, 1994. Therefore, the divorce
judgment had no effect, as a judgnent, in 1999 when Robert
reaffirmed the will that he made in 1992, and it had no effect
at his death in 2000. As a result, the aiding and abetting
cl ai m agai nst LaBudde nust be dism ssed. Because the mmjority
opi nion concludes otherwise, | respectfully dissent from that
portion of the nmmjority opinion that addresses the aiding and
abetting claim

139 I am authorized to state that Justice ANNETTE
KI NGSLAND ZI EGLER joins this concurrence/ di ssent.
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