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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Mi chael  N.  Nowakowski ,  Judge.   Affirmed in part, reversed in 

part, and cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.   Thi s case i s bef or e t hi s cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  
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St at .  ( Rul e)  § 809. 61 ( 2007- 08) . 1   I t  i nvol ves a di sput e bet ween 

t he chi l dr en of  t he deceased,  Rober t  Tensf el dt ,  and t he t wo 

at t or neys who pr ovi ded hi s est at e pl anni ng ser vi ces,  At t or neys 

LaBudde and Haber man.   Bot h t he chi l dr en and At t or ney LaBudde 

appeal ed a c i r cui t  cour t  or der  on t hei r  cr oss mot i ons f or  

summar y j udgment . 2   

¶2 At t or ney LaBudde asser t s t hat  t he c i r cui t  cour t  

i mpr oper l y gr ant ed t he chi l dr en' s mot i on f or  summar y j udgment ,  

t her eby concl udi ng as a mat t er  of  l aw t hat  LaBudde i s l i abl e f or  

i nt ent i onal l y ai di ng and abet t i ng hi s c l i ent ' s v i ol at i on of  a 

di vor ce j udgment .   Fi r st ,  he cont ends t hat  he i s not  l i abl e 

because t he j udgment  was not  enf or ceabl e.   Second,  he asser t s 

t hat  t he quest i on was f ai r l y  debat abl e,  ent i t l i ng hi m t o 

qual i f i ed i mmuni t y and t he good f ai t h advi ce pr i v i l ege.  

¶3 We det er mi ne t hat  t he c i r cui t  cour t  pr oper l y concl uded 

t hat  LaBudde i s l i abl e as a mat t er  of  l aw f or  i nt ent i onal l y 

ai di ng and abet t i ng hi s c l i ent ' s unl awf ul  act .   The di vor ce 

j udgment  was enf or ceabl e at  t he t i me i t  was ent er ed and at  t he 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

2 Accor di ng t o t he cer t i f i cat i on memor andum,  t he chi l dr en 
appeal  an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  Mi chael  N.  
Nowakowski ,  Judge,  di smi ssi ng At t or ney Haber man f r om t he 
l awsui t .   I n addi t i on,  At t or ney LaBudde appeal s t he or der  
gr ant i ng t he chi l dr en' s mot i on f or  summar y j udgment  and denyi ng 
LaBudde' s mot i on f or  summar y j udgment .  
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t i me Rober t  asked LaBudde t o dr af t  an est at e pl an t hat  v i ol at ed 

t he j udgment .  Under  t hese f act s,  LaBudde i s not  ent i t l ed t o 

ei t her  qual i f i ed i mmuni t y or  t he good f ai t h advi ce pr i v i l ege.  

¶4 Addi t i onal l y,  on t he chi l dr en' s t hi r d- par t y negl i gence 

cl ai m,  LaBudde ar gues t hat  t he c i r cui t  cour t  i mpr oper l y deni ed 

hi s mot i on f or  summar y j udgment .   We det er mi ne t hat  t he c i r cui t  

cour t  er r ed i n denyi ng LaBudde' s mot i on f or  summar y j udgment  

because t he chi l dr en cannot  est abl i sh t hat  LaBudde' s negl i gence 

t hwar t ed Rober t ' s  c l ear  i nt ent .  

¶5 Regar di ng t he cl ai m agai nst  At t or ney Haber man,  t he 

Tensf el dt  chi l dr en asser t  t hat  t he c i r cui t  cour t  er r oneousl y 

gr ant ed Haber man' s mot i on f or  summar y j udgment .  They cont end 

t hat  Haber man i s l i abl e f or  negl i gent l y advi s i ng t hei r  f at her  

r egar di ng hi s est at e.   We concl ude t hat  t he c i r cui t  cour t  di d 

not  er r  i n gr ant i ng summar y j udgment .   Under  t hese 

ci r cumst ances,  Haber man i s not  l i abl e t o t hi r d par t i es f or  hi s 

negl i gent  advi ce,  and f ur t her ,  t he chi l dr en f ai l ed t o pr esent  

evi dence suf f i c i ent  t o show t hat  t hey wer e har med by Haber man' s  

negl i gent  advi ce.  

¶6 Accor di ngl y,  we af f i r m i n par t  and r ever se i n par t  t he 

or der  of  t he c i r cui t  cour t ,  and we r emand t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs. 3 
                                                 

3 On r emand,  we expect  t hat  t her e wi l l  be f ur t her  
pr oceedi ngs on t he ai di ng and abet t i ng c l ai m as wel l  as t he 
c i v i l  conspi r acy c l ai m.   
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I  

 ¶7 Rober t  Tensf el dt  and hi s f i r st  wi f e,  Rut h,  had t hr ee 

chi l dr en——Chr i st i ne,  Rober t  Wi l l i am,  and John. 4  When Rober t  and 

Rut h di vor ced i n 1974,  t hey ent er ed i nt o an agr eement  

st i pul at i ng t o var i ous t er ms of  t he di vor ce.   The di vor ce cour t  

det er mi ned t hat  t he st i pul at i on was " f ai r  and r easonabl e"  and 

i ncor por at ed t he st i pul at i on i nt o t he di vor ce j udgment . 5   

¶8 One of  t he t er ms of  t he st i pul at i on pr ovi des t hat  

Rober t  woul d make and mai nt ai n a wi l l  l eavi ng t wo- t hi r ds of  hi s 

net  est at e t o t he chi l dr en:  

Wi l l  i n Favor  of  Chi l dr en:  Si mul t aneousl y wi t h t he 
execut i on of  t hi s St i pul at i on,  [ Rober t ]  shal l  execut e 

                                                                                                                                                             
Af t er  concl udi ng t hat  LaBudde was l i abl e as a mat t er  of  l aw 

f or  ai di ng and abet t i ng,  t he c i r cui t  cour t  deni ed LaBudde' s 
mot i on f or  summar y j udgment  on t he ci v i l  conspi r acy c l ai m.   I t  
r emar ked t hat  LaBudde' s def enses t o ai di ng and abet t i ng and 
ci v i l  conspi r acy wer e i dent i cal ,  and " [ f ] or  t he same r eason 
t hese ar gument s f ai l ed i n r egar ds t o t he ai di ng and abet t i ng 
c l ai m,  t hey must  al so f ai l  now. "   The cour t  conc l uded t hat  " [ i ] t  
woul d be possi bl e t hat  a r easonabl e j ur y woul d f i nd f r om t hese 
f act s t hat  LaBudde commi t t ed c i v i l  conspi r acy. "    

We agr ee wi t h t he c i r cui t  cour t  t hat  LaBudde' s def enses t o 
ai di ng and abet t i ng and ci v i l  conspi r acy ar e i dent i cal  and t hat  
t he par t i es '  ar gument s concer ni ng t hese t wo cl ai ms ar e 
i nt er changeabl e.   Ther ef or e,  we do not  separ at el y addr ess t he 
ci v i l  conspi r acy c l ai m i n t hi s opi ni on.  

4 For  ease of  r ef er ence,  Rober t  and Rut h' s chi l dr en wi l l  be 
r ef er r ed t o as t he Tensf el dt  chi l dr en t hr oughout  t hi s opi ni on.   

5 The di vor ce j udgment  pr ovi ded i n par t :  

That  t he St i pul at i on her et of or e ent er ed i nt o by and 
bet ween t he par t i es i s f ai r  and r easonabl e and t he 
Cour t  her ewi t h appr oves t he same and t he same i s 
i ncor por at ed as par t  of  t he Judgment  i n t hi s act i on.  
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and shal l  her eaf t er  keep i n ef f ect ,  a Wi l l  l eavi ng not  
l ess t han t wo- t hi r ds ( 2/ 3)  of  hi s net  est at e out r i ght  
t o t he t hr ee adul t  chi l dr en of  t he par t i es,  or  t o 
t hei r  hei r s by r i ght  of  r epr esent at i on.   Except  as 
her ei n pr ovi ded,  [ Rober t ]  shal l  have t he r i ght  t o make 
such di sposi t i on of  hi s est at e as he may desi r e,  
except  as l i mi t ed her ei n,  and f ur t her ,  except  as 
l i mi t ed by t he r equi r ement s set  f or t h i n [ t he 
pr ovi s i on deal i ng wi t h unpai d al i mony. ]   As used 
her ei n,  t he t er m " net  est at e"  shal l  mean [ Rober t ' s ]  
gr oss est at e passi ng under  hi s Wi l l  ( or  ot her wi se,  
upon t he occasi on of  hi s deat h) ,  l ess f uner al  and 
bur i al  expenses,  admi ni st r at i on f ees and expenses,  
debt s and cl ai ms agai nst  t he est at e,  and Feder al  and 
St at e t axes.  

¶9 Rober t  mar r i ed hi s second wi f e,  Const ance,  i n 1975.   

They r emai ned mar r i ed unt i l  Rober t ' s  deat h i n 2000.   Rober t  and 

Const ance had no chi l dr en t oget her ,  al t hough Const ance had t hr ee 

chi l dr en f r om a pr evi ous mar r i age.   I n 1978,  Rober t  execut ed a 

wi l l  t hat  was compl i ant  wi t h t he st i pul at i on and or der ——one-

t hi r d of  t he net  est at e went  t o Const ance,  and t wo- t hi r ds of  t he 

net  est at e went  t o hi s chi l dr en or  t hei r  i ssue.    

¶10 I n 1980,  Rober t  r et ai ned At t or ney LaBudde ( LaBudde)  of  

Mi chael  Best  & Fr i edr i ch,  LLP t o pr ovi de est at e pl anni ng 

ser vi ces.   I t  i s  undi sput ed t hat  Rober t  made LaBudde awar e of  

hi s obl i gat i on t o hi s chi l dr en f r om t he out set .   When Rober t  

i ni t i al l y  met  wi t h LaBudde,  he gave t he at t or ney a copy of  t he 

di vor ce j udgment  and st i pul at i on.   LaBudde t ol d Rober t  t hat  he 

had t hr ee choi ces:  compl y wi t h t he st i pul at i on;  negot i at e wi t h 

t he chi l dr en t o al t er  hi s obl i gat i on;  or  i gnor e t he st i pul at i on,  

knowi ng t hat  t he chi l dr en mi ght  cont est  Rober t ' s  wi l l  upon hi s 

deat h.   Rober t  chose t he t hi r d opt i on,  and i n 1981,  LaBudde 
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dr af t ed an est at e pl an t hat  di d not  l eave t wo- t hi r ds of  t he net  

est at e out r i ght  t o t he Tensf el dt  chi l dr en.  

¶11 Af t er  Rober t  execut ed t he non- compl i ant  est at e pl an,  

LaBudde r ecei ved a l et t er  f r om Rober t ' s  di vor ce at t or ney,  J. M.  

Sl echt a.   At t or ney Sl echt a wr ot e:  

Si nce you have dr af t ed a wi l l  f or  Mr .  Rober t  Tensf el dt  
of  Oconomowoc,  I  r ecal l ed t hat  i n hi s di vor ce i n 1974 
i n whi ch pr oceedi ngs I  r epr esent ed hi m,  i t  was agr eed 
i n t he St i pul at i on made par t  of  t he j udgment ,  some 
r est r i ct i ons on t he di sposi t i on of  hi s est at e .  .  .  .   
Real i z i ng t hi s mi ght  have some ef f ect  upon t he 
di sposi t i on whi ch you have pr oposed I  am encl osi ng a 
copy of  such st i pul at i on f or  your  exami nat i on.   Ther e 
does not  seem t o be any sanct i on agai nst  di sposi t i on 
of  asset s dur i ng hi s l i f et i me.    

LaBudde wr ot e back:  

Your  l et t er  .  .  .  asks whet her  Mr .  Tensf el dt ' s most  
r ecent  Wi l l  .  .  .  v i ol at es hi s obl i gat i ons under  t hat  
decr ee .  .  .  .  

I n my opi ni on,  Mr .  Tensf el dt ' s pr esent  Wi l l  needs some 
r evi s i on i n l i ght  of  t he obl i gat i ons under  t he di vor ce 
decr ee,  of  whi ch I  was unawar e unt i l  r ecei pt  of  your  
l et t er .   On t he ot her  hand,  t he so- cal l ed " Economi c 
Recover y Tax Act  of  1981"  does,  as you know,  of f er  
s i gni f i cant  new est at e and gi f t  t ax advant ages whi ch 
may be avai l abl e t o Mr .  Tensf el dt  t o some ext ent  
despi t e t he decr ee.  

¶12 Rober t  and LaBudde never  changed t he est at e pl an t o 

br i ng i t  i nt o compl i ance wi t h t he di vor ce st i pul at i on and 

j udgment .   Even t hough Rober t  and Const ance moved t o Fl or i da i n 

1985,  t hey cont i nued t o r et ai n t he at t or neys at  Mi chael  Best  & 

Fr i edr i ch t o handl e t hei r  est at e pl anni ng.   Over  t he cour se of  

12 year s,  LaBudde dr af t ed and execut ed a ser i es of  r evi s i ons t o 
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t he pl an f or  Rober t , 6 i ncl udi ng t he 1992 pl an t hat  was i n ef f ect  

when Rober t  di ed.   None of  t he r evi sed pl ans l ef t  at  l east  t wo-

t hi r ds of  hi s net  est at e out r i ght  t o t he t hr ee adul t  chi l dr en of  

hi s f i r st  mar r i age.  

¶13 At t or ney LaBudde l at er  scal ed back hi s pr act i ce,  and 

Rober t  f i r st  consul t ed wi t h At t or ney Haber man ( Haber man)  i n 

1994.   I n 1999,  Rober t  met  wi t h Haber man t o di scuss hi s est at e 

pl an i n dept h.   Accor di ng t o a memo f r om hi s f i l e,  Haber man 

" car ef ul l y out l i ned t he asset s passi ng t o hi s chi l dr en and hi s 

wi f es chi l dr en,  and [ Rober t ]  deci ded t o l eave t hi ngs as t hey ar e 

and make no changes"  t o t he 1992 est at e pl an.   

¶14 Accor di ng t o t he 1992 pl an,  af t er  Rober t ' s  deat h t he 

Tensf el dt  chi l dr en woul d r ecei ve some money and pr oper t y up 

f r ont .   However ,  t he maj or i t y of  Rober t ' s  est at e woul d pour  i nt o 

an i nt er  v i vos t r ust .   Const ance woul d r ecei ve an i ncome f r om 

t he t r ust  dur i ng her  l i f e,  and af t er  Const ance' s deat h her  

chi l dr en woul d r ecei ve a cash payment  f r om t he t r ust .   The 

Tensf el dt  chi l dr en woul d r ecei ve t he r emai nder  of  t he bal ance.    

¶15 When he met  wi t h Rober t  i n 1999,  Haber man was unawar e 

of  a r ecent  Fl or i da case t hat  woul d have a subst ant i al  i mpact  on 

t he di st r i but i on of  Rober t ' s  asset s.   Thi s deci s i on,  Br avo v.  

Saut er ,  727 So.  2d 1103 ( Fl a.  Ct .  App.  1999) ,  al l owed a 

sur vi v i ng spouse t o el ect  agai nst  t he wi l l  ( t her eby t aki ng 30 

per cent  of  t he est at e of f  t he t op)  and cont i nue t o r ecei ve 

                                                 
6 New pl ans wi t h mi nor  r evi s i ons wer e execut ed i n 1982,  

1986,  1989,  and 1992.  
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i ncome f r om t he r evocabl e t r ust  f or  t he r emai nder  of  her  l i f e. 7  

Because he was unawar e of  Br avo,  Haber man di d not  i nf or m Rober t  

of  t he l i kel y i mpact  of  t hi s deci s i on——t hat  Const ance coul d 

el ect  t o r ecei ve a l ar ger  shar e of  t he est at e t han Rober t  

cont empl at ed and t o def er  t he bul k of  t he Tensf el dt  chi l dr en' s 

i nher i t ance unt i l  af t er  her  deat h.   I t  i s  undi sput ed t hat  

Haber man was negl i gent  i n f ai l i ng t o pr oper l y advi se hi s c l i ent .   

¶16 Rober t  di ed i n 2000.   Rober t ' s  son and Const ance wer e 

appoi nt ed per sonal  r epr esent at i ves of  t he est at e,  and Haber man 

was r et ai ned as counsel .   At  t hat  poi nt ,  Haber man l ear ned about  

t he di vor ce st i pul at i on,  and he t ol d Const ance and t he Tensf el dt  

chi l dr en about  i t s exi st ence.    

¶17 The est at e was pr obat ed i n Fl or i da,  wi t h Haber man as 

t he at t or ney r epr esent i ng t he est at e.   See Est at e of  Rober t  C.  

Tensf el dt ,  Deceased,  Case No.  00- 809- CP- 02- HDH.   Thi s pr obat e 

act i on t ur ned i nt o a l engt hy di sput e,  encompassi ng t wo 

i ndependent  act i ons i n t he Fl or i da c i r cui t  cour t . 8  I ni t i al l y ,  

t he Tensf el dt  chi l dr en sued t o enf or ce t he st i pul at i on and or der  

pr omi si ng t hem t wo- t hi r ds of  Rober t ' s  net  est at e out r i ght .   See 

Tensf el dt  v.  Tensf el dt ,  Case No.  01- 26- CA- HDH.   Const ance 

obj ect ed t o t he c l ai m,  el ect ed agai nst  t he wi l l ,  and expr essed 

her  i nt ent i on t o cont i nue t o r ecei ve i ncome under  t he i nt er  

                                                 
7 Most  st at es per mi t  a sur vi v i ng spouse t o t ake an el ect i ve 

shar e of  t he deceased spouse' s est at e.   However ,  t he sur vi v i ng 
spouse' s deci s i on t o el ect  agai nst  t he wi l l  gener al l y 
ext i ngui shes t he spouse' s ot her  r i ght s under  t he wi l l .  

8 Ther e wer e t wo separ at e act i ons i n t he Fl or i da t r i al  
cour t s.   They wer e consol i dat ed i nt o one appeal .   
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v i vos t r ust .   The chi l dr en obj ect ed t o Const ance' s el ect i on and 

ar gued t hat  i t  was unt i mel y.   Haber man,  r epr esent i ng t he est at e,  

al so obj ect ed t o Const ance' s el ect i on and ar gued t hat  Br avo was 

wr ongl y deci ded.   

¶18 The cour t  det er mi ned t hat  Const ance' s el ect i on was 

t i mel y,  t hat  she was ent i t l ed t o par t i al  di st r i but i on of  her  

el ect i ve shar e,  and t hat  under  Br avo she was al so ent i t l ed t o 

r ecei ve i ncome f r om t he t r ust .   Fur t her ,  t he cour t  hel d t hat  t he 

chi l dr en' s c l ai m f or  t wo- t hi r ds of  t he est at e was bar r ed by t he 

20- year  st at ut e of  l i mi t at i ons f or  j udgment s.    

¶19 The chi l dr en appeal ed bot h det er mi nat i ons.   The 

Fl or i da cour t  of  appeal s concl uded t hat  Const ance' s el ect i on was 

t i mel y and t hat  she coul d bot h r ecei ve an el ect i ve shar e of  t he 

est at e and cont i nue t o r ecei ve i ncome under  t he t r ust .   

Tensf el dt  v.  Tensf el dt ,  839 So.  2d 720,  727 ( Fl a.  Ct .  App.  

2003) .   However ,  appl y i ng Fl or i da l aw,  t he cour t  concl uded t hat  

t he chi l dr en' s c l ai m f or  t wo- t hi r ds of  t he est at e was not  bar r ed 

by t he st at ut e of  l i mi t at i ons f or  j udgment s because i t  was 

enf or ceabl e as a cont r act . 9  I d.  at  724- 25.   The cour t  hel d t hat  

Const ance' s el ect i ve shar e ( 30 per cent )  woul d be cal cul at ed 

bef or e t he chi l dr en' s c l ai m f or  t wo- t hi r ds of  Rober t ' s  net  

est at e.   I d.  at  727.   

                                                 
9 I n maki ng t hi s det er mi nat i on,  t he cour t  sai d t hat  whi l e 

t he st at ut e of  l i mi t at i ons f or  enf or ci ng a j udgment  had passed,  
t he st i pul at i on was a cont r act  and was t her ef or e enf or ceabl e.   
Tensf el dt  v.  Tensf el dt ,  839 So.  2d 720,  725 ( Fl a.  Ct .  App.  
2003) .  
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¶20 On r emand,  t he c i r cui t  cour t  awar ded Const ance 

st at ut or y at t or ney f ees of  $444, 000 f or  t he ent i r e act i on under  

Fl or i da St at ut es §§ 733. 106( 3)  and 733. 6171( 4) ( a) .   The cour t  

det er mi ned t hat  t he el ect i ve shar e i ssue was i nt er t wi ned wi t h 

t he chi l dr en' s c l ai m on t he est at e,  and t hat  i t  was not  possi bl e 

t o i sol at e f ees f or  t he el ect i ve shar e l i t i gat i on.   The f ees 

wer e t o be pai d out  of  t he est at e and subt r act ed f r om t he 

Tensf el dt  chi l dr en' s por t i on of  t he est at e.   Ul t i mat el y,  t he 

par t i es set t l ed t he di sput e.  

¶21 Af t er  set t l i ng,  t he chi l dr en f i l ed sui t  i n Wi sconsi n 

agai nst  At t or neys LaBudde and Haber man.   They al l eged var i ous 

i nt ent i onal  t or t s,  i ncl udi ng ai di ng and abet t i ng and ci v i l  

conspi r acy,  as wel l  as negl i gence agai nst  LaBudde f or  hel pi ng 

Rober t  v i ol at e t he di vor ce j udgment . 10  Fur t her ,  t hey al l eged 

negl i gence agai nst  Haber man,  ar gui ng t hat  t hey have been i nj ur ed 

because of  hi s f ai l ur e t o advi se Rober t  of  t he i mpact  of  Br avo.   

I n addi t i on,  t hey asser t ed t hat  LaBudde and Haber man' s l aw f i r m,  

Mi chael  Best  & Fr i edr i ch LLP,  was l i abl e f or  c l ai ms agai nst  t he 

t wo at t or neys.   Fol l owi ng di scover y,  al l  par t i es moved f or  

summar y j udgment .    

¶22 The ci r cui t  cour t  det er mi ned t hat  as a mat t er  of  l aw 

LaBudde ai ded and abet t ed Rober t ' s  v i ol at i on of  t he di vor ce 

                                                 
10 The chi l dr en al l eged t or t i ous ai di ng and abet t i ng,  c i v i l  

conspi r acy,  negl i gent  wi l l  dr af t i ng,  i nt ent i onal  i nt er f er ence 
wi t h i nher i t ance,  and i nt ent i onal  i nt er f er ence wi t h a cont r act  
t o make a wi l l .   The ci r cui t  cour t  di smi ssed t he i nt ent i onal  
i nt er f er ence wi t h i nher i t ance cl ai m and t he i nt ent i onal  
i nt er f er ence wi t h cont r act  c l ai m at  summar y j udgment .  
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j udgment  and set  t r i al  f or  t he i ssues of  causat i on and damages.   

Fur t her ,  t he cour t  det er mi ned t hat  t he c i v i l  conspi r acy and 

negl i gence cl ai ms agai nst  LaBudde pr esent ed quest i ons of  f act  

f or  t he j ur y t o deci de.   However ,  t he cour t  di smi ssed al l  c l ai ms 

agai nst  Haber man,  concl udi ng t hat  he was negl i gent  as a mat t er  

of  l aw but  t hat  t he evi dence t hat  hi s negl i gence had act ual l y 

caused har m t o t he chi l dr en was specul at i ve.   Speci f i cal l y,  t he 

cour t  st at ed t hat  t he chi l dr en pr esent ed no evi dence t hat  Rober t  

woul d have changed hi s est at e pl an had he known t hat  Const ance 

coul d s i mul t aneousl y el ect  agai nst  t he wi l l  and r ecei ve i ncome 

f r om t he t r ust .    

¶23 The chi l dr en appeal ed and LaBudde cr oss- appeal ed.   The 

cour t  of  appeal s cer t i f i ed t he cr oss- appeal  t o t hi s cour t ,  

not i ng t hat  t he c l ai ms agai nst  Haber man coul d be r esol ved based 

on exi st i ng l aw.   However ,  t he cour t  sai d t hat  t he c l ai ms 

agai nst  LaBudde pr esent ed unanswer ed quest i ons of  l aw. 11  We 
                                                 

11 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i ons t o 
t hi s cour t :  

Fi r st ,  does a t r i al  cour t  have aut hor i t y t o 
i ncor por at e i nt o a di vor ce j udgment  a st i pul at i on 
r equi r i ng a par t y t o mai nt ai n a wi l l  i n f avor  of  an 
adul t  chi l d?  Assumi ng so,  i s  such a st i pul at i on 
t her eaf t er  enf or ceabl e onl y as a j udgment  or  as [ a]  
cont r act  t o make a wi l l ,  or  bot h?  I n ei t her  case,  
shoul d an at t or ney who dr af t s a wi l l  at  hi s c l i ent ' s 
di r ect i on,  whi ch he knows vi ol at es t he t er ms of  such 
an i ncor por at ed st i pul at i on,  but  who al so advi ses t he 
cl i ent  t hat  t he wi l l  coul d pot ent i al l y  be chal l enged 
as a br each of  cont r act ,  be excused f r om any t hi r d 
par t y l i abi l i t y  under  ei t her  a qual i f i ed i mmuni t y 
t heor y or  some ot her  good f ai t h advi ce def ense? 

Cer t i f i cat i on memor andum,  ¶2.  
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accept ed j ur i sdi ct i on of  t he ent i r e case pur suant  t o Wi s.  St at .  

§ 809. 61 and addr ess t he quest i ons as ar gued and br i ef ed by t he 

par t i es.   St at e v.  Mi t chel l ,  167 Wi s.  2d 672,  677,  482 

N. W. 2d 364 ( 1992) .  

I I  

¶24 The ci r cui t  cour t  r ul ed on cr oss mot i ons f or  summar y 

j udgment .   We r evi ew a gr ant  or  deni al  of  summar y j udgment  usi ng 

t he same met hodol ogy as empl oyed by t he c i r cui t  cour t .   Novel l  

v.  Mi gl i acci o,  2008 WI  44,  ¶23,  309 Wi s.  2d 132,  749 N. W. 2d 544.   

Summar y j udgment  i s appr opr i at e when t her e i s no genui ne i ssue 

of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as 

a mat t er  of  l aw.   I d.  ( c i t i ng Wi s.  St at .  § 802. 08( 2) ) .    

¶25 Thi s case addr esses i ssues of  t he l i abi l i t y  of  an 

at t or ney f or  ai di ng and abet t i ng a c l i ent ' s al l eged vi ol at i on of  

a di vor ce j udgment ,  t he enf or ceabi l i t y  of  t he j udgment ,  

qual i f i ed i mmuni t y,  and t he good f ai t h advi ce pr i v i l ege.   As 

di scussed her e,  t he i ssues pr esent  quest i ons of  l aw whi ch we 

deci de i ndependent l y of  t he det er mi nat i ons r ender ed by t he 

c i r cui t  cour t .   See St at e v.  For d,  2007 WI  138,  ¶29,  306 

Wi s.  2d 1,  742 N. W. 2d 61.   The case al so r ai ses a quest i on of  

whet her  t her e was suf f i c i ent  evi dence of  har m t o r ai se a genui ne 

i ssue of  mat er i al  f act .   Thi s al so pr esent s a quest i on of  l aw,  

whi ch we r evi ew i ndependent l y of  t he c i r cui t  cour t ' s  

det er mi nat i on,  but  appl y i ng t he same met hodol ogy and benef i t t i ng 
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f r om i t s anal ysi s.   AccuWeb,  I nc.  v.  Fol ey & Lar dner ,  2008 WI  

24,  ¶16,  308 Wi s.  2d 258,  746 N. W. 2d 447.  

I I I .  I nt ent i onal  Tor t  Cl ai ms Agai nst  At t or ney LaBudde 

¶26 The Tensf el dt  chi l dr en al l ege t hat  bet ween 1980 and 

1992,  At t or ney LaBudde assi st ed Rober t  i n unl awf ul l y v i ol at i ng a 

cour t  or der  mandat i ng t hat  Rober t  make and mai nt ai n a speci f i c  

wi l l .   Dur i ng t hat  t i me,  LaBudde dr af t ed f i ve wi l l s  f or  Rober t ,  

each of  t hem noncompl i ant  wi t h a di vor ce j udgment .   The ci r cui t  

cour t  det er mi ned t hat  t hese act i ons const i t ut ed ai di ng and 

abet t i ng as a mat t er  of  l aw: 12 

The par t i es st i pul at e t hat  Rober t  desi r ed t o v i ol at e 
t he j udgment  r equi r i ng hi m t o l eave t wo- t hi r ds of  hi s 
net  est at e t o t he Chi l dr en,  an i ndi sput abl y unl awf ul  
act .   See Wi s.  St at .  § 785. 01( 1) ( b) .   However ,  t o do 
so,  he needed hel p i n dr af t i ng hi s wi l l ,  and LaBudde 
pr ovi ded t hi s assi st ance.   Ther e i s al so no quest i on 
t hat  LaBudde i nt ended t hat  t he wi l l  woul d v i ol at e t he 
j udgment .   He was awar e of  t he cour t ' s  j udgment  and 
knew t hat  t he wi l l  he dr af t ed v i ol at ed i t .  Si nce t her e 
ar e no di sput ed mat er i al  f act s and t he onl y i nf er ences 
t hat  can be dr awn f r om t hem l ead t o t he concl usi on 
t hat  LaBudde ai ded and abet t ed Rober t  i n hi s v i ol at i on 
of  a cour t  j udgment  and consci ousl y i nt ended t o do so,  
summar y j udgment  i s appr opr i at e.   

The cour t  t hen schedul ed t r i al  on t he i ssue of  damages.    

¶27 LaBudde di sagr ees wi t h t he cour t ' s  det er mi nat i on.   He 

asser t s t hat  t he cour t  or der  t o make and mai nt ai n a wi l l  was not  

enf or ceabl e because t he cour t  l acked aut hor i t y t o i mpose i t ,  and 

                                                 
12 A per son i s l i abl e i n t or t  f or  ai di ng and abet t i ng i f  t he 

per son ( 1)  under t akes conduct  t hat  as a mat t er  of  obj ect i ve f act  
ai ds anot her  i n t he commi ssi on of  an unl awf ul  act ;  and ( 2)  
consci ousl y desi r es or  i nt ends t hat  hi s conduct  wi l l  y i el d such 
assi st ance.   Wi nsl ow v.  Br own,  125 Wi s.  2d 327,  336,  371 
N. W. 2d 417 ( Ct .  App.  1985) .    
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t hus i t  was not  an unl awf ul  act  f or  Rober t  t o v i ol at e i t .   

Al t er nat i vel y,  he ar gues t hat  t he j udgment  was no l onger  

enf or ceabl e af t er  20 year s had passed.   Fi nal l y,  LaBudde 

cont ends t hat  he cannot  be sued by a t hi r d par t y f or  act i ons 

t aken t o f ul f i l l  hi s pr of essi onal  obl i gat i ons,  absent  f r aud or  

mal i ce.   He ar gues t hat  ei t her  qual i f i ed i mmuni t y or  t he good 

f ai t h advi ce pr i v i l ege bar s t he c l ai m of  ai di ng and abet t i ng.   

We addr ess each ar gument  i n t ur n.    

A.  Can t he Judgment  Be Enf or ced? 

¶28 LaBudde ar gues f i r st  t hat  t he j udgment  r equi r i ng 

Rober t  t o cr eat e a wi l l  i n f avor  of  hi s chi l dr en was 

unenf or ceabl e at  i t s  i ncept i on because t he cour t  had no 

aut hor i t y t o i ncor por at e a st i pul at i on f or  pr oper t y di st r i but i on 

t o chi l dr en i nt o a di vor ce j udgment .   Ci t i ng Vaccar o v.  Vaccar o13 

and Est at e of  Bar nes v.  Hal l , 14 LaBudde asser t s t hat  t he st at ut es 

i n ef f ect  i n 1974 di d not  al l ow a cour t  t o or der  pr oper t y 

di v i s i on f or  t he benef i t  of  chi l dr en of  t he mar r i age,  r ender i ng 

t he j udgment  unenf or ceabl e.   He f ur t her  asser t s t hat  even i f  

t hi s cour t  event ual l y concl udes t hat  i t  was unl awf ul  f or  Rober t  

                                                 
13 67 Wi s.  2d 477,  227 N. W. 2d 62 ( 1975) .  

14 170 Wi s.  2d 1,  486 N. W. 2d 575 ( Ct .  App.  1992) .  
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t o v i ol at e t he j udgment ,  t he quest i on of  whet her  i t  was unl awf ul  

was f ai r l y debat abl e. 15   

¶29 I n bot h Bar nes and Vaccar o,  t he j udgment  of  di vor ce 

i ncor por at ed a st i pul at i on whi ch pr ovi ded t hat  t he f or mer  

husband woul d mai nt ai n a l i f e i nsur ance pol i cy f or  t he benef i t  

of  t he mi nor  chi l dr en.   I n bot h cases,  t he chi l dr en at t empt ed t o 

enf or ce t he st i pul at i on as a pr oper t y r i ght  af t er  t hey had 

become adul t s.   Bot h t hi s cour t  and t he cour t  of  appeal s 

concl uded t hat  under  such ci r cumst ances,  t he pr ovi s i ons wer e f or  

chi l d suppor t  r at her  t han pr oper t y di v i s i on f or  t he benef i t  of  

adul t  chi l dr en. 16  

¶30 I n Vaccar o,  a di vor ce j udgment  obl i gat ed Mr .  Vaccar o 

t o mai nt ai n a subst ant i al  l i f e i nsur ance pol i cy nami ng hi s t hr ee 

mi nor  sons as benef i c i ar i es.   Vaccar o,  67 Wi s.  2d at  478- 79.   

Si xt een year s af t er  t he j udgment  was ent er ed,  Mr s.  Vaccar o 

sought  a cour t  or der  r equi r i ng her  f or mer  husband t o wi t hdr aw 

money f r om t he l i f e i nsur ance pol i c i es i n or der  t o pay f or  t he 

sons'  col l ege t ui t i on.   I n maki ng i t s det er mi nat i on t hat  t he 

chi l dr en di d not  have a pr oper t y r i ght  t o t he f unds,  t hi s cour t  

                                                 
15 An at t or ney i s gener al l y i mmune f r om l i abi l i t y  f or  advi ce 

and assi st ance gi ven i n good f ai t h when pur sui ng a c l i ent ' s 
i nt er est  on a mat t er  f ai r l y  debat abl e i n t he l aw.  St er n v.  
Thompson & Coat es,  Lt d. ,  185 Wi s.  2d 220,  242,  517 N. W. 2d 658 
( 1994) .   I mmuni t y and t he good f ai t h advi ce pr i v i l ege ar e 
addr essed bel ow,  i n Par t  I I I . C.  

16 The concur r ence/ di ssent  r el i es heavi l y on Bar nes and 
Vaccar o.   I t s r el i ance i s mi spl aced.   Nei t her  of  t hese cases 
concl uded t hat  t he cour t  l acked j ur i sdi ct i on t o i ncor por at e t he 
par t i es '  st i pul at i on i nt o a di vor ce j udgment .   I ndeed,  t he wor d 
" j ur i sdi ct i on"  does not  appear  i n ei t her  case.    
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concl uded t hat  t he pr ovi s i on was chi l d suppor t ,  r at her  t han 

pr oper t y di v i s i on.   I d.  at  482.   We not ed t hat  under  Wi s.  St at .  

§ 247. 26,  " [ a]  f i nal  pr oper t y di v i s i on can be made onl y bet ween 

husband and wi f e. "   I d.  at  483.  

¶31 The anal ysi s of  Est at e of  Bar nes r el i es heavi l y on t he 

above quot ed sent ence f r om Vaccar o.   I n Bar nes,  t he di vor ce 

j udgment  obl i gat ed t he husband t o mai nt ai n an i nsur ance pol i cy  

f or  t he benef i t  of  t he t wo youngest  chi l dr en of  t he mar r i age.   

Bar nes,  170 Wi s.  2d at  5.   The cour t  of  appeal s concl uded t hat  

t he l anguage was ambi guous as t o whet her  t he pr ovi s i on was 

i nt ended as chi l d suppor t  or  pr oper t y di v i s i on.   Ul t i mat el y,  t he 

cour t  i nt er pr et ed i t  as one f or  chi l d suppor t :  " [ B] ecause t he 

l aw does not  al l ow est at e pl anni ng i n a di vor ce f or  pur poses of  

cr eat i ng a pr oper t y benef i t  f or  adul t  chi l dr en,  t he c l ause at  

i ssue,  as a mat t er  of  l aw,  must  be t r eat ed as one r el at i ng t o 

chi l d suppor t . "   I d.  at  13.  

¶32 Bot h Vaccar o and Bar nes concl ude t hat  because di vor ce 

i s cr eat ed by st at ut e,  di vor ce cour t s had t he aut hor i t y t o or der  

onl y what  was al l owed f or  under  § 247. 26 at  t hat  t i me——di vi s i on 

of  t he est at e bet ween t he spouses,  al i mony,  and chi l d suppor t . 17  

I n bot h cases,  t he pr ovi s i ons coul d r easonabl y have been 

i nt er pr et ed as ei t her  pr oper t y di v i s i on f or  t he benef i t  of  t he 

                                                 

17 Wi s.  St at .  § 247. 26 ( 1973- 74)  pr ovi ded,  i n par t :  

The cour t  may al so f i nal l y di v i de and di st r i but e t he 
est at e,  bot h r eal  and per sonal ,  of  ei t her  par t y 
bet ween t he par t i es .  .  .  .  
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chi l dr en of  t he mar r i age or  chi l d suppor t  i nt ended t o expi r e 

when t he chi l dr en r eached t he age of  maj or i t y.   I n bot h cases,  

t he cour t s chose t he i nt er pr et at i on t hat  was expr essl y pr ovi ded 

f or  i n § 247. 26——chi l d suppor t  f or  t he mi nor  chi l dr en.  

¶33 Her e,  however ,  we do not  f ace t he same di l emma.   Gi ven 

t hat  t her e wer e no mi nor  chi l dr en t o suppor t  at  t he t i me of  t he 

di vor ce,  t he di vor ce st i pul at i on coul d not  have been i nt ended as 

chi l d suppor t .   I nst ead,  t hi s st i pul at i on and j udgment  must  have 

been an at t empt  t o di v i de t he est at e f or  t he benef i t  of  t he 

adul t  chi l dr en.    

¶34 To t he ext ent  t hat  Bar nes can be r ead t o i mpl y t hat  a 

pr oper t y benef i t  f or  adul t  chi l dr en cannot  be i ncor por at ed i nt o 

a cour t  or der ,  we r ej ect  t he pr emi se.   I t  i s  not  a compl et e 

st at ement  of  t he l aw.   The 1973- 74 st at ut es expl i c i t l y  pr ovi ded 

f or  t he par t i es t o st i pul at e t o a di v i s i on of  t he est at e,  and 

f or  t he cour t  t o accept  t he par t i es '  st i pul at i on and i ncor por at e 

i t  i nt o t he di vor ce j udgment :  

.  .  .  t he par t i es may,  subj ect  t o t he appr oval  of  t he 
cour t ,  st i pul at e f or  a di v i s i on of  est at e,  f or  
al i mony,  or  f or  t he suppor t  of  chi l dr en,  i n case a 
di vor ce or  l egal  separ at i on i s gr ant ed .  .  .  .  

Wi s.  St at .  § 247. 10 ( 1973- 74)  ( emphasi s added) .   Unl i ke 

§ 247. 26,  whi ch per mi t t ed t he cour t  t o " f i nal l y di v i de and 

di st r i but e t he est at e .  .  .  bet ween t he par t i es, "  t her e i s no 

r est r i ct i on on who can be t he benef i c i ar y of  t he par t i es '  

vol unt ar y st i pul at i on f or  a di v i s i on of  t he est at e under  

§ 247. 10.  ( Emphasi s added. )  
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¶35 Al t hough t he cour t  on i t s own i ni t i at i ve does not  have 

t he aut hor i t y t o i mpose an or der  f or  pr oper t y di v i s i on t o adul t  

chi l dr en,  t he par t i es may vol unt ar i l y  st i pul at e t o do so.   The 

par t i es may f r eel y and knowi ngl y st i pul at e t o an over al l  

set t l ement  t hat  i s  f ai r  and equi t abl e and not  agai nst  publ i c 

pol i cy,  and t he cour t  can i ncor por at e t hei r  vol unt ar y 

st i pul at i on i nt o i t s j udgment .   See Bl i was v.  Bl i was,  47 

Wi s.  2d 635,  637- 38,  178 N. W. 2d 35 ( 1970) ;  Ri nt el man v.  

Ri nt el man,  118 Wi s.  2d 587,  348 N. W. 2d 498 ( 1984) ;  Ross v.  Ross,  

149 Wi s.  2d 713,  439 N. W. 2d 639 ( Ct .  App.  1989) . 18  I n such a 

case,  v i ol at i on of  t he j udgment  i s unl awf ul  and can subj ect  t he 

v i ol at or  t o sanct i ons f or  cont empt  of  cour t .   Bl i was,  47 

Wi s.  2d at  641.  

¶36 Even i f  t he i nt er pr et at i on of  Vaccar o and Bar nes was 

f ai r l y debat abl e,  as LaBudde asser t s,  i t  was not  f ai r l y  

debat abl e t hat  a c l i ent  must  f ol l ow a cour t  j udgment .   By 

asser t i ng t hat  t he j udgment  was unenf or ceabl e,  LaBudde mi sses 

t he mar k.    

¶37 Rober t  was obl i gat ed t o f ol l ow t he cour t ' s  j udgment  

unl ess i t  was modi f i ed i n a pr oceedi ng i n t he c i r cui t  cour t  or  

on appeal .   See St at e v.  Ramsay,  16 Wi s.  2d 154,  165,  114 

                                                 
18 I n Bl i was,  we enf or ced a di vor ce j udgment  whi ch 

i ncor por at ed t he par t i es '  st i pul at i on t hat  t he f at her  woul d 
cont r i but e t o t he educat i on of  hi s adul t  son.   Bl i was v.  Bl i was,  
47 Wi s.  2d 635,  637- 38,  178 N. W. 2d 35 ( 1970) .   I n Ri nt el man,  we 
enf or ced a di vor ce j udgment  whi ch i ncor por at ed t he par t i es '  
st i pul at i on t hat  al i mony woul d cont i nue even i f  t he f or mer  wi f e 
r emar r i ed.   Ri nt el man v.  Ri nt el man,  118 Wi s.  2d 587,  348 
N. W. 2d 498 ( 1984) .    
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N. W. 2d 118 ( 1962) ;  Cl i ne v.  Whi t aker ,  144 Wi s.  439,  439,  129 

N. W.  400 ( 1911) .   A j udgment  i mposes a l egal  obl i gat i on and 

vi ol at i ng i t  can subj ect  an i ndi v i dual  t o cont empt  pr oceedi ngs.   

Thi s i s t r ue even i f  t he j udgment  was ent er ed i n er r or ,  unl ess 

t he cour t  l acked j ur i sdi ct i on t o i mpose t he j udgment .   The 

except i ons t o t hi s pr oposi t i on pr ove t he r ul e.  

¶38 I n St at e v.  Ramsay,  t he di sput e sur r ounded a cour t  

or der  i ssued i n a di vor ce pr oceedi ng bet ween t wo spouses,  Mr .  

and Mr s.  Bowser .   Ramsay,  t he super i nt endent  of  t he Mi l waukee 

Count y Chi l dr en' s Home,  was not  a par t y i n t he di vor ce act i on.   

The cour t  gave cust ody of  t he Bowser s '  sons t o t he Mi l waukee 

depar t ment  of  publ i c wel f ar e and or der ed t he Mi l waukee Count y 

Chi l dr en' s Home t o accept  t he boys.   When Ramsay r ef used t o do 

so,  t he c i r cui t  cour t  det er mi ned t hat  Ramsay was i n cont empt .    

¶39 Thi s cour t  r ever sed,  concl udi ng t hat  t he c i r cui t  cour t  

di d not  have j ur i sdi ct i on t o i mpose an or der  on Ramsay,  who was 

not  a par t y i n t he di vor ce act i on.   We st at ed:  

The uni ver sal  r ul e i s t hat  t he f ai l ur e of  a per son t o 
obey an or der  t hat  i s  voi d f or  want  of  j ur i sdi ct i on i n 
t he i ssui ng cour t  i s  not  puni shabl e as 
cont empt .  .  .  .   

.  .  .  .   

On t he ot her  hand,  di sobedi ence of  an or der  made by a 
cour t  wi t hi n i t s  j ur i sdi ct i on and power  i s a cont empt ,  
al t hough t he or der  may be cl ear l y er r oneous.  

Ramsay,  16 Wi s.  2d at  165.  

¶40 As expl ai ned above,  a cour t  or der  or  j udgment  must  be 

compl i ed wi t h even i f  t he par t y——or  hi s at t or ney——di sagr ees wi t h 
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t he or der .   LaBudde ci t es a Uni t ed St at es Supr eme Cour t  case,  

Maness v.  Meyer s,  419 U. S.  449 ( 1975) ,  but  t hat  case l ends 

f ur t her  suppor t  t o t he pr oposi t i on t hat  under  t hese 

ci r cumst ances,  i t  was unl awf ul  f or  Rober t  t o v i ol at e t he di vor ce 

j udgment .    

¶41 I n Maness,  t he at t or ney advi sed hi s c l i ent  on Fi f t h 

Amendment  gr ounds t o v i ol at e a cour t  or der  t o pr oduce document s.   

The cour t  i mposed cont empt  sanct i ons agai nst  t he at t or ney.   

Ul t i mat el y,  t he Maness cour t  concl uded under  t he c i r cumst ances 

of  t hat  case t hat  " [ c] ompl i ance coul d cause i r r epar abl e i nj ur y  

because appel l at e cour t s cannot  al ways ' unr i ng t he bel l '  once 

t he i nf or mat i on has been r el eased. "   I d.  at  460.   I n r ever si ng,  

t he Supr eme Cour t  emphasi zed t he r ul e t hat  cour t  or der s and 

j udgment s ar e t o be obeyed unl ess subsequent l y modi f i ed i n cour t  

pr oceedi ngs:  

We begi n wi t h t he basi c pr oposi t i on t hat  al l  or der s 
and j udgment s must  be compl i ed wi t h pr ompt l y.   I f  a 
per son t o whom a cour t  di r ect s an or der  bel i eves t hat  
or der  i s i ncor r ect  t he r emedy i s t o appeal ,  but ,  
absent  a st ay,  he must  compl y pr ompt l y wi t h t he or der  
pendi ng appeal .   Per sons who make pr i vat e 
det er mi nat i ons of  t he l aw and r ef use t o obey an or der  
gener al l y r i sk cr i mi nal  cont empt  even i f  t he or der  i s 
ul t i mat el y r ul ed i ncor r ect .  .  .  .   [ A] n or der  i ssued 
by a cour t  wi t h j ur i sdi ct i on over  t he subj ect  mat t er  
and per son must  be obeyed by t he par t i es unt i l  i t  i s  
r ever sed by or der l y and pr oper  pr oceedi ngs.  

I d.  at  458- 59 ( c i t at i ons and quot at i ons omi t t ed) .    
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¶42 Her e,  t her e i s no cl ai m t hat  t he di vor ce cour t  l acked 

j ur i sdi ct i on19 or  t hat  obeyi ng t he j udgment  woul d i r r evocabl y 

r el ease i nf or mat i on t hat  coul d be used agai nst  Rober t .   Even i f  

LaBudde bel i eved t hat  t he j udgment  exceeded t he di vor ce cour t ' s  

aut hor i t y under  t he 1974 st at ut es,  t he onl y l awf ul  cour ses of  

act i on wer e t o f ol l ow t he j udgment ,  t o ask t he cour t  t o modi f y  

i t ,  or  t o appeal  t he j udgment .  

¶43 Al t hough LaBudde has not  advanced an i ssue about  

j ur i sdi ct i on i n t hi s cour t  or  any ot her ,  we di gr ess t o addr ess 

i t  her e because t he concur r ence/ di ssent  has r ai sed t he i ssue on 

i t s own and assembl ed an ar gument  on LaBudde' s behal f .   Li kel y 

t hi s j ur i sdi ct i onal  i ssue was not  r ai sed her e or  bel ow because 

i t  over l ooks Wi s.  St at .  § 247. 10 ( 1973- 74) ,  whi ch was i n ef f ect  

at  t he t i me of  t he j udgment ,  and because i t  i s  i nconsi st ent  wi t h 

our  case l aw.   Wi t hout  t he benef i t  of  any br i ef s or  ar gument s by 

t he par t i es on a j ur i sdi ct i onal  i ssue,  t he concur r ence/ di ssent  

i ncor r ect l y asser t s t hat  t he di vor ce j udgment  was voi d f r om i t s  

i ncept i on because t he cour t  l acked subj ect  mat t er  j ur i sdi ct i on 

                                                 
19 The concur r ence/ di ssent  t akes i ssue wi t h our  st at ement  

t hat  t her e i s no cl ai m t hat  t he di vor ce cour t  l acked 
j ur i sdi ct i on her e.   See concur r ence/ di ssent ,  ¶130,  n. 31.   The 
concur r ence/ di ssent  s i mpl y mi sst at es LaBudde' s c l ai ms.  

I n hi s br i ef ,  LaBudde ar gued t hat  t he st i pul at i on was 
enf or ceabl e as a cont r act  but  not  as a j udgment .   However ,  he 
never  ar gued t hat  t he di vor ce j udgment  was voi d f or  l ack of  
subj ect  mat t er  j ur i sdi ct i on.   The wor ds " voi d"  and 
" j ur i sdi ct i on"  do not  appear  i n hi s ar gument  t hat  t he j udgment  
i s unenf or ceabl e.    
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t o i ncor por at e i nt o t he j udgment  a st i pul at i on f or  t he benef i t  

of  adul t  chi l dr en.   See concur r ence/ di ssent ,  ¶112.   

¶44 As t he concur r ence/ di ssent  st at es,  t he subj ect  mat t er  

j ur i sdi ct i on of  a cour t  must  be const r ued at  t he t i me of  t he 

ent r y of  a j udgment .   See concur r ence/ di ssent ,  ¶108.   The 

st at ut es i n f or ce at  t he t i me of  t he Tensf el dt s '  di vor ce 

pr ovi ded t hat  " t he cour t  may f i nal l y di v i de and di st r i but e t he 

est at e .  .  .  bet ween t he par t i es. "   Wi s.  St at .  § 247. 26 ( 1973-

74) .   However ,  t hey al so pr ovi ded t hat  a cour t  coul d accept  t he 

par t i es '  st i pul at i on " f or  a di v i s i on of  est at e. "   Wi s.  St at .  

§ 247. 10 ( 1973- 74) .    

¶45 Sect i on 247. 10 di d not  r est r i ct  st i pul at i ons f or  

di v i s i on of  t he est at e t o a di v i s i on bet ween t he par t i es t o t he 

di vor ce.   I t  per mi t t ed t he cour t  t o i ncor por at e i nt o t he 

j udgment  any st i pul at i on f or  di v i s i on of  t he est at e,  pr ovi ded 

t he cour t  det er mi ned t hat  i t  was f ai r  and r easonabl e.   I d. ;  see 

al so Bl i was,  47 Wi s.  2d at  637- 38.   Under  t he r el evant  case l aw 

at  t he t i me,  i t  was appar ent  t hat  t he cour t  had subj ect  mat t er  

j ur i sdi ct i on t o i ncor por at e t he Tensf el dt s '  st i pul at i on i nt o i t s  

j udgment .   See Bl i was,  47 Wi s.  2d at  637- 38. 20 

                                                 
20 The concur r ence/ di ssent  mi sconst r ues t he br eadt h of  our  

hol di ng.   I t  st at es t hat  our  hol di ng per mi t s a di vor ce cour t  t o 
ent er  any t ype of  st i pul at i on i nt o a di vor ce j udgment ,  t her eby 
expandi ng t he subj ect  mat t er  j ur i sdi ct i on of  t he cour t .   See 
concur r ence/ di ssent ,  ¶¶115,  117,  118.   The concur r ence/ di ssent ' s 
concer n i s unwar r ant ed.   I t  i s  c l ear  t hat  t he cour t  had subj ect  
mat t er  j ur i sdi c t i on over  di v i s i on of  t he est at e,  and t he 
st i pul at i on at  i ssue her e was f or  a di v i s i on of  t he est at e.     
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¶46 I n addi t i on t o t he c l ear  st at ut or y aut hor i t y whi ch 

under mi nes t he ar gument  advanced by t he concur r ence/ di ssent ,  our  

case l aw al so t hwar t s t he ar gument .   I n Bl i was,  t he par t i es 

st i pul at ed t hat  Mr .  Bl i was woul d cont r i but e t o t he educat i on of  

hi s son beyond hi s t went y- f i r st  bi r t hday.   I d.   Thi s st i pul at i on 

was ent er ed i nt o t he di vor ce j udgment ,  even t hough t he st at ut es 

i n f or ce per mi t t ed t he cour t  t o or der  suppor t  of  mi nor  chi l dr en 

onl y.   I d.  at  638.   When Mr .  Bl i was f ai l ed t o compl y wi t h t hi s 

st i pul at i on,  Mr s.  Bl i was sought  cont empt  sanct i ons.   I d.  at  637.    

¶47 Mr .  Bl i was pr ot est ed t hat  cont empt  sanct i ons coul d not  

be i mposed because t he di vor ce cour t  l acked j ur i sdi ct i on t o 

ent er  t he st i pul at i on i nt o t he di vor ce j udgment .   I d.   The 

par t i es agr eed t hat  " i f  t her e had been no st i pul at i on or  

agr eement  of  t he par t i es i nvol ved,  t he f ami l y cour t  woul d have 

been wi t hout  j ur i sdi ct i on t o ent er  an or der  r equi r i ng t he f at her  

t o cont r i but e t o t he educat i on of  hi s son beyond t he son' s 

t went y- f i r st  bi r t hday. "   I d.  at  637- 38.    

¶48 I n concl udi ng t hat  t he j udgment  was enf or ceabl e,  t he 

Bl i was cour t  r epudi at ed t he same l ack of  j ur i sdi ct i on ar gument  

advanced by t he concur r ence/ di ssent  t oday.   We st at ed,  " A par t y  

cannot  i nvoke t he j ur i sdi ct i on and power  of  a cour t  f or  t he 

pur pose of  secur i ng i mpor t ant  r i ght s f r om hi s adver sar y t hr ough 

i t s j udgment ,  and,  af t er  havi ng obt ai ned t he r el i ef  desi r ed,  

r epudi at e t he act i on of  t he cour t  on t he gr ound t hat  i t  was 

wi t hout  j ur i sdi ct i on. "   I d.  at  641.   Because t he par t i es had 

agr eed t o t he st i pul at i on and t he di vor ce cour t  accept ed i t  and 
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i ncor por at ed i t  i nt o t he j udgment ,  we concl uded t hat  t he 

j udgment  was enf or ceabl e. 21  I d.  at  638- 39.  

¶49 Fur t her ,  i n Ross,  t he cour t  i ncor por at ed i nt o t he 

j udgment  t he pr ovi s i ons of  a l engt hy mar i t al  set t l ement  

agr eement  negot i at ed by t he par t i es and t hei r  at t or neys.   149 

Wi s.  2d at  714.   I n par t ,  i t  pr ovi ded t hat  Mr .  Ross woul d make 

per i odi c payment s t o Mr s.  Ross,  and t hat  " nei t her  t he t er m nor  

t he amount  of  t he .  .  .  payment s shal l  be subj ect  t o change by 

f ur t her  agr eement  or  Cour t  or der . "   I d.   Sever al  year s af t er  t he 

di vor ce j udgment  was ent er ed,  Mr .  Ross f i l ed a mot i on i n cour t  

t o modi f y t he pr ovi s i on.  

¶50 We r ej ect ed Mr .  Ross' s cont ent i on t hat  t he pr ovi s i on 

was unenf or ceabl e because t he cour t ' s  aut hor i t y t o or der  such a 

pr ovi s i on was not  expr essl y conf er r ed by st at ut e:  

We agr ee wi t h [ Mr .  Ross]  t hat  di vor ce i s a st at ut or y 
pr ocedur e and t hat  t he di vor ce cour t ' s  aut hor i t y i s 
l i mi t ed t o " t hose expr ess and i nci dent al  power s t hat  

                                                 
21 The concur r ence/ di ssent  ar gues t hat  Bl i was i s not  

appl i cabl e because i t  r el i es on a t heor y of  est oppel .   I t  
asser t s t hat  because LaBudde was not  a par t y t o t he di vor ce,  he 
cannot  be est opped.  

Thi s ar gument  mi sses t he mar k f or  t wo r easons.   Fi r st ,  our  
case l aw has expl ai ned t hat  " t he ' est oppel '  r ul e of  Ri nt el man 
and Bl i was i s not  one based on t he hi st or i c el ement s of  t he 
equi t abl e doct r i ne.   I t  i s  s i mpl y a r ul e of  l aw whi ch hol ds t he 
par t i es t o t he t er ms of  a st i pul at ed di vor ce j udgment  i n cases 
wher e t he st i pul at i on i s f ai r  and not  v i ol at i ve of  publ i c 
pol i cy,  and wher e,  but  f or  t he par t i es '  agr eement ,  t he cour t  
coul d not  have ent er ed t he j udgment  i t  di d. "   Ross v.  Ross,  149 
Wi s.  2d 713,  718- 19,  439 N. W. 2d 639 ( Ct .  App.  1989) .   Second,  
whet her  LaBudde coul d be est opped i s i r r el evant .   The r el evant  
quest i ons ar e whet her  Rober t  commi t t ed an unl awf ul  act  and 
LaBudde ai ded and abet t i ng hi s c l i ent ' s act .  
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ar e conf er r ed by st at ut e. "   We al so agr ee t hat  no 
st at ut e expr essl y pr ovi des f or  t he t ype of  
" unamendabl e"  spousal  suppor t  or der ed i n t hi s case 
and,  f ur t her ,  t hat  t he cour t  coul d not  or der  such 
payment s absent  t he par t i es '  agr eement .   But  t he 
cour t ' s  aut hor i t y t o i mpose an obl i gat i on on one or  
bot h of  t he par t i es wi t hout  t hei r  consent  i s  one 
t hi ng,  and t he aut hor i t y t o do so upon t hei r  agr eement  
and at  t hei r  r equest  i s qui t e anot her .   I n t he l at t er  
s i t uat i on,  t he supr eme cour t  has had l i t t l e t r oubl e 
appr ovi ng and enf or ci ng di vor ci ng par t i es '  agr eement s 
even when t hose agr eement s t r anscend t he pr ovi s i ons of  
t he appl i cabl e st at ut es.  

I d.  at  716 ( emphasi s added) .  

¶51 I n suppor t  of  i t s  ar gument  t o t he cont r ar y,  t he 

concur r ence/ di ssent  c i t es j ust  one case f or  t he pr oposi t i on t hat  

t he cour t  l acked subj ect  mat t er  j ur i sdi ct i on t o i ncor por at e t he 

par t i es '  st i pul at i on i nt o t he di vor ce j udgment .   See St asey v.  

Mi l l er ,  168 Wi s.  2d 37,  483 N. W. 2d 221 ( 1992) .   That  case i s 

r eadi l y di st i ngui shabl e.   Fi r st ,  i t  i nvol ved an " ext r aneous 

i ssue" ——a di sput e bet ween an at t or ney and a c l i ent  f or  f ees owed 

r at her  t han a di sput e bet ween t he di vor ci ng par t i es.   See i d.  at  

59- 60.   Second,  i t  di d not  i nvol ve a vol unt ar y st i pul at i on 

bet ween t he par t i es t hat  was deemed f ai r  and r easonabl e and not  

agai nst  publ i c pol i cy.   

¶52 Her e,  by cont r ast ,  t he l egi s l at ur e expr essl y per mi t t ed 

a di vor ce cour t  t o i ncor por at e t he par t i es '  st i pul at i on f or  

di v i s i on of  t he est at e i nt o a di vor ce j udgment ,  and t hi s cour t  

has concl uded t hat  such a j udgment  i s enf or ceabl e by cont empt  

sanct i ons.   See Wi s.  St at .  § 247. 10 ( 1973- 74) ;  Bl i was,  47 

Wi s.  2d at  638.    
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¶53 The l aw i n 1974 was cl ear  t hat  when a par t y agr eed t o 

a st i pul at i on f or  di v i s i on of  t he est at e t hat  was i ncor por at ed 

i nt o a di vor ce j udgment ,  t he j udgment  was enf or ceabl e.   The 

concur r ence/ di ssent ' s asser t i on t o t he cont r ar y i s s i mpl y 

er r oneous. 22  

¶54 Thus,  we concl ude t hat  t he cour t  j udgment  r equi r i ng 

Rober t  t o mai nt ai n a wi l l  gi v i ng t wo- t hi r ds of  hi s net  est at e 

out r i ght  t o hi s chi l dr en was enf or ceabl e.   We f ur t her  det er mi ne 

t hat  i t  was unl awf ul  f or  Rober t  t o v i ol at e t he j udgment  and t hat  

hi s obl i gat i on t o abi de by t he j udgment  was not  f ai r l y  

debat abl e.  

B.  Does a St at ut e of  Li mi t at i ons or  Repose Bar  t hi s Cl ai m? 

¶55 LaBudde al so asser t s t hat ,  even i f  t he j udgment  was 

enf or ceabl e at  t he t i me i t  was ent er ed,  i t  was subj ect  t o t he 

                                                 
22 Schmi t z v.  Schmi t z,  70 Wi s.  2d 882,  236 N. W. 2d 657 ( 1975)  

does not  suppor t  t he concur r ence/ di ssent ' s ar gument .   See 
concur r ence/ di ssent ,  ¶118,  n. 19.   I n t hat  case,  t her e was a 
di sput e as t o t he i nt ent  of  t he par t i es i n ent er i ng t he 
st i pul at i on.    

The par t i es had st i pul at ed t hat  Mr .  Schmi t z woul d make 
chi l d suppor t  payment s " f or  t he mi nor  chi l dr en .  .  .  unt i l  each 
of  sai d chi l dr en at t ai ns t he age of  21 year s[ . ] "   I d.  at  884.   
When t he l egi s l at ur e changed t he age of  maj or i t y f r om 21 t o 18,  
Mr .  Schmi t z asked t he cour t  t o modi f y t he j udgment .   I d.   The 
cour t  i nt er pr et ed t he l anguage of  t he st i pul at i on,  det er mi ni ng 
t hat  t he i nt ent i on was t o pr ovi de f or  t he chi l dr en unt i l  t hey 
r eached t he age of  maj or i t y.   I d.  at  889.    

Her e,  t her e i s no di sput e t hat  t he par t i es i nt ended t o 
i ncor por at e i nt o t he j udgment  a pr ovi s i on f or  est at e di v i s i on t o 
benef i t  t he adul t  chi l dr en.   Unl i ke Mr .  Schmi t z,  Rober t  di d not  
ask t he cour t  t o modi f y t he j udgment  i n l i ght  of  changi ng l aw.   
He si mpl y i gnor ed i t .    
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20- year  st at ut e of  r epose f or  act i ons t o enf or ce a j udgment . 23  

As such,  he cl ai ms t hat  af t er  December  5,  1994,  t he di vor ce 

j udgment  no l onger  had any f or ce or  ef f ect  and Rober t  had br oad 

aut hor i t y t o r evi se or  r epl ace hi s wi l l  at  any t i me pr i or  t o hi s 

deat h.   He concl udes t hat  t her e i s no basi s f or  t he Tensf el dt  

chi l dr en t o ar gue t hat  Rober t ' s  est at e pl an was unl awf ul  i n 

2000,  at  t he t i me of  hi s deat h.   

¶56 Agai n,  LaBudde' s ar gument  mi sses t he mar k.   The i ssue 

i s not  whet her  t he j udgment  sur vi ves an asser t ed st at ut e of  

r epose f or  enf or cement  of  j udgment s.   Rat her ,  t he f ocus i s on 

when t he t or t i ous conduct  occur r ed.  

¶57 Because t he al l eged t or t i ous conduct  at  i ssue i n t hi s 

case——t he dr af t i ng of  t he noncompl i ant  est at e pl ans——occur r ed 

bet ween 1980 and 1992,  we f i nd no occasi on t o det er mi ne whet her  

t he cour t  or der  t o make a wi l l  cont i nued t o be enf or ceabl e i n 

2000,  when Rober t  di ed.   To r esol ve t hi s di sput e,  i t  i s  

                                                 
23 See Wi s.  St at .  § 893. 40:  

Except  as pr ovi ded i n ss.  846. 04( 2)  and ( 3)  and 
893. 415,  act i on upon a j udgment  or  decr ee of  a cour t  
of  r ecor d of  any st at e or  of  t he Uni t ed St at es shal l  
be commenced wi t hi n 20 year s af t er  t he j udgment  or  
decr ee i s ent er ed or  be bar r ed.    
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suf f i c i ent  t o concl ude t hat  i t  was unl awf ul  f or  Rober t  t o 

v i ol at e t he cour t  or der  bet ween 1980 and 1992. 24   

¶58 The par t i es acknowl edge t hat  t he di scover y r ul e,  Wi s.  

St at .  § 893. 04,  appl i es t o t hi s act i on.   See Hansen v.  A. H.  

Robi ns,  I nc. ,  113 Wi s.  2d 550,  335 N. W. 2d 578 ( 1983) .   However ,  

we do not  deci de her e whet her  any ot her  st at ut e of  l i mi t at i ons 

bar s t hi s t or t  c l ai m or  when t he causes of  act i on accr ued.   

                                                 
24  The concur r ence/ di ssent  asser t s t hat  " because Wi s.  St at .  

§ 893. 40 bar s enf or cement  of  t he j udgment  agai nst  Rober t  
subsequent  t o December  5,  1994,  t he c l ai m f or  ai di ng and 
abet t i ng i s  necessar i l y  bar r ed as wel l . "   See 
concur r ence/ di ssent ,  ¶136.   The asser t i on t hat  af t er  20 year s a 
di vor ce j udgment  i s no l onger  enf or ceabl e coul d have di sast r ous 
r esul t s f or  some l i t i gant s.   For  exampl e,  a 70- year - ol d di vor cee 
who r el i ed on l ong- t er m cour t - or der ed mai nt enance coul d f i nd 
t hat  her  onl y sour ce of  i ncome was unexpect edl y ext i ngui shed 
af t er  20 year s.    

Mor eover ,  t he concur r ence/ di ssent  pur por t s t o c i t e t wo 
cases i n suppor t  of  t hi s pr oposi t i on t hat  " t her e can be no 
r ecover y f or  ai di ng and abet t i ng i f  t her e can be no r ecover y f or  
v i ol at i on of  t he di vor ce j udgment . "   See concur r ence/ di ssent ,  
¶136.   Nei t her  of  t hese cases i s on poi nt .  

Abr ami an v.  Pr esi dent  & Fel l ows of  Har var d Col l ege,  731 
N. E. 2d 1075 ( Mass.  2000)  and Tat e v.  Dep' t  of  Ment al  Heal t h,  645 
N. E. 2d 1159 ( Mass.  1995)  ar e bot h empl oyment  di scr i mi nat i on 
cases.   Bot h ment i on i n passi ng t hat  i f  t her e i s no unl awf ul  
empl oyment  di scr i mi nat i on,  t her e i s necessar i l y  no ai di ng and 
abet t i ng of  unl awf ul  di scr i mi nat i on.   Thi s pr oposi t i on i s 
unr emar kabl e and has no appl i cat i on t o t he f act s of  t hi s case.    

Her e,  we have concl uded t hat  i t  was unl awf ul  f or  Rober t  t o 
v i ol at e t he di vor ce j udgment  by execut i ng noncompl i ant  wi l l s 
bet ween 1980 and 1992.   We have f ur t her  det er mi ned t hat  
LaBudde' s conduct  sat i sf i ed t he el ement s of  ai di ng and abet t i ng.   
The Tensf el dt  chi l dr en do not  br i ng an act i on t o enf or ce a 
j udgment ,  and t her ef or e t he st at ut e of  r epose f or  enf or ci ng a 
j udgment  i s s i mpl y not  r el evant  i n our  anal ysi s.  
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Those i ssues wer e not  br i ef ed t o t hi s cour t  and i t  i s  pr oper l y  

wi t hi n t he pr ovi nce of  t he c i r cui t  cour t  upon r emand t o addr ess 

such i ssues i f  ar gued by t he par t i es.    

C.  I s LaBudde Pr ot ect ed by Ei t her  I mmuni t y or  Pr i v i l ege? 

¶59 Fi nal l y,  LaBudde r ai ses t he def enses of  qual i f i ed 

i mmuni t y and good f ai t h advi ce.   He ar gues t hat  an at t or ney i s  

not  l i abl e t o t hi r d par t i es f or  act s commi t t ed on behal f  of  hi s 

c l i ent  i n t he exer ci se of  hi s pr of essi onal  r esponsi bi l i t i es as 

an at t or ney.   He ci t es Yor gan v.  Dur ki n f or  t he pr oposi t i on t hat  

" [ t ] he wel l  est abl i shed r ul e of  l aw i n Wi sconsi n i s t hat  absent  

f r aud or  cer t ai n publ i c pol i cy consi der at i ons,  an at t or ney i s 

not  l i abl e t o t hi r d par t i es f or  act s commi t t ed i n t he exer ci se 

of  hi s dut i es as an at t or ney. "   2006 WI  60,  ¶27,  290 

Wi s.  2d 671,  715 N. W. 2d 160.  

¶60 We agr ee t hat  i n most  cases,  an at t or ney i s i mmune 

f r om l i abi l i t y  t o t hi r d par t i es based on t he at t or ney' s f ai l ur e 

t o per f or m a dut y owed t o a c l i ent .   However ,  f ai l ur e t o per f or m 

an obl i gat i on t o a c l i ent  i s  ent i r el y di st i nct  f r om conduct  t hat  

assi st s t he c l i ent  commi t t i ng an unl awf ul  act  t o t he det r i ment  

of  a t hi r d par t y.    

¶61 I n Yor gan v.  Dur ki n,  we r ef used t o hol d an at t or ney 

per sonal l y l i abl e f or  t he f ees hi s c l i ent  owed t o a 

chi r opr act or .   The cl i ent  had di r ect ed At t or ney Dur ki n t o pay 

t he chi r opr act or ' s f ees out  of  t he pr oceeds she r ecei ved f r om a 

per sonal  i nj ur y  l awsui t ,  but  Dur ki n f ai l ed t o f ol l ow hi s 

c l i ent ' s i nst r uct i ons.   The chi r opr act or  br ought  sui t  agai nst  

Dur ki n,  al l egi ng t hat  Dur ki n was l i abl e t o t hi r d par t y cr edi t or s 
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f or  f ai l i ng t o pr oper l y set t l e hi s c l i ent ' s obl i gat i ons.   I d. ,  

¶23.   We concl uded t hat  t he publ i c pol i cy f act or s " i mpl i cat ed by 

t he nat ur e of  t he s i t uat i on at  hand"  di d not  wei gh i n f avor  of  

i mposi ng l i abi l i t y  t o t hi r d par t y cr edi t or s.   I d. ,  ¶¶29,  35.    

¶62 The publ i c pol i cy i mpl i cat ed by t he nat ur e of  t hi s 

case wei ghs di f f er ent l y.   Under  t hese f act s,  t he publ i c pol i cy 

bal ance f avor s l i abi l i t y .   Unl i ke i n Yor gan v.  Dur ki n,  t he 

t heor y of  l i abi l i t y  advanced by t he Tensf el dt  chi l dr en i s not  

v i car i ous.   I t  i s  not  based on LaBudde' s f ai l ur e t o f ul f i l l  a 

pr of essi onal  obl i gat i on t o Rober t  t o t he det r i ment  of  t he 

Tensf el dt  chi l dr en.   I ndeed,  t he par t i es agr ee t hat  Rober t  asked 

LaBudde t o dr af t  t he wi l l  i n v i ol at i on of  t he cour t  j udgment ,  

and LaBudde was not  negl i gent  i n per f or mi ng t hi s ser vi ce.   I n 

cont r ast  t o Yor gan v.  Dur ki n,  t he basi s f or  l i abi l i t y  her e i s 

t hat  LaBudde knowi ngl y assi st ed t he commi ssi on of  t he unl awf ul  

act . 25    

                                                 

25 The Supr eme Cour t  Rul es of  pr of essi onal  conduct  f or  
at t or neys pr ovi de gui dance r egar di ng t he scope of  
r epr esent at i on.   An at t or ney " shal l  not  counsel  a c l i ent  t o 
engage,  or  assi st  a c l i ent ,  i n conduct  t hat  t he l awyer  knows i s 
cr i mi nal  or  f r audul ent [ . ] "   SCR 20: 1. 2( d)  ( 2008) .   We have 
st at ed t hat  " [ t ] her e i s a cr i t i cal  di s t i nct i on bet ween 
pr esent i ng an anal ysi s of  l egal  aspect s of  quest i onabl e conduct  
and r ecommendi ng t he means by whi ch a cr i me or  f r aud mi ght  be 
commi t t ed wi t h i mpuni t y. "   I d.  cmt .  9.   I f  a c l i ent  i nsi st s upon 
pur sui ng an unl awf ul  cour se of  conduct ,  t he at t or ney has one 
opt i on——wi t hdr aw f r om t he r epr esent at i on of  t he c l i ent .   SCR 
20: 1. 16( a) ( 1) .   

We ar e mi ndf ul  t hat  a v i ol at i on of  t he r ul es does not  
i mpose ci v i l  l i abi l i t y  on an at t or ney per  se.   Yor gan v.  Dur ki n,  
2006 WI  60,  ¶25 n. 8,  290 Wi s.  2d 671,  715 N. W. 2d 160.    
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¶63 A t hor ough di scussi on of  an at t or ney' s l i abi l i t y  t o 

t hi r d par t i es i s f ound i n St r i d v.  Conver se,  111 Wi s.  2d 418,  

331 N. W. 2d 350 ( 1983) .   I n t hat  case,  we st at ed t hat  i mmuni t y i s  

not  avai l abl e when t he at t or ney engages i n f r audul ent  or  

unl awf ul  act s:    

[ An at t or ney]  i s dut y bound .  .  .  t o exer ci se good 
f ai t h.   He must  not  be gui l t y of  any f r audul ent  act s,  
and he must  be f r ee f r om any unl awf ul  conspi r acy wi t h 
ei t her  hi s c l i ent ,  t he j udge,  or  any ot her  per son,  
whi ch mi ght  have a t endency t o ei t her  f r ust r at e t he 
admi ni st r at i on of  j ust i ce or  t o obt ai n f or  hi s c l i ent  
somet hi ng t o whi ch he i s  not  j ust l y and f ai r l y 
ent i t l ed.    

I d.  at  429 ( quot i ng Langen v.  Bor kowski ,  188 Wi s.  277,  206 N. W.  

181 ( 1925) ) .   Fur t her ,  t he cour t  concl uded:   

[ T] he i mmuni t y of  an at t or ney who i s act i ng i n a 
pr of essi onal  capaci t y i s qual i f i ed r at her  t han 
absol ut e.   The i mmuni t y f r om l i abi l i t y  t o t hi r d 
par t i es ext ends t o an at t or ney who pur sues i n good 
f ai t h hi s or  her  c l i ent ' s i nt er est  on a mat t er  f ai r l y  
debat abl e i n t he l aw.   However ,  t he i mmuni t y does not  
appl y when t he at t or ney act s i n a mal i c i ous,  
f r audul ent  or  t or t i ous manner  whi ch f r ust r at es t he 
admi ni st r at i on of  j ust i ce or  t o obt ai n somet hi ng f or  
t he c l i ent  t o whi ch t he cl i ent  i s  not  j ust l y ent i t l ed.    

I d.  at  429- 30.  

¶64 Her e,  LaBudde dr af t ed document s t hat  obt ai ned f or  

Rober t  somet hi ng he was not  l egal l y ent i t l ed t o——an est at e pl an 

t hat  v i ol at ed a cour t  j udgment  r equi r i ng Rober t  t o l eave t wo-

t hi r ds of  hi s net  est at e t o hi s chi l dr en out r i ght .   Under  t hese 

ci r cumst ances,  LaBudde i s not  ent i t l ed t o qual i f i ed i mmuni t y.    

¶65 LaBudde ci t es sever al  cases f r om ot her  j ur i sdi ct i ons 

f or  t he pr oposi t i on t hat  an at t or ney i s ent i t l ed t o qual i f i ed 
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i mmuni t y f or  ai di ng hi s c l i ent  i n commi t t i ng an unl awf ul  act .   

Af t er  r eadi ng t hese cases car ef ul l y,  we det er mi ne t hat  t hey do 

not  suppor t  t hi s pr oposi t i on. 26  None of  t hese cases i nvol ves t he 

cl i ent ' s commi ssi on of  an unl awf ul  act .   I nst ead,  t hey i nvol ve 

t he c l i ent ' s br each of  a cont r act  or  f i duci ar y dut y.   We r ej ect  

LaBudde' s asser t i on t hat  cases i nvol v i ng f i duci ar y dut y ar e 

anal ogous t o t hi s case,  whi ch i nvol ves a c l i ent ' s cour t - i mposed 

obl i gat i ons.    

¶66 LaBudde al so ar gues t hat  he i s ent i t l ed t o t he good 

f ai t h advi ce pr i v i l ege.   Thi s pr i v i l ege i s based on t he 

                                                 
26 See,  e. g. ,  Ber g & Ber g Ent er s. ,  LLC v.  Sher wood Par t ner s,  

I nc. ,  32 Cal .  Rpt r .  3d 325 ( Cal .  App.  2005)  ( concl udi ng t hat  
under  a Cal i f or ni a st at ut e,  a cr edi t or  coul d not  br i ng an act i on 
agai nst  t he debt or  company' s at t or ney f or  conspi r i ng t o wast e 
t he company' s asset s t hr ough l egal  f ees t o r esi st  i nvol unt ar y 
bankr upt cy because t he at t or ney had no f i duci ar y dut y t o t he 
cr edi t or ) ;   Reynol ds v.  Schr ock,  142 P. 3d 1062 ( Or .  2006)  
( concl udi ng t hat  a l awyer  may not  be l i abl e t o a t hi r d par t y f or  
ai di ng and abet t i ng hi s c l i ent ' s br each of  f i duci ar y dut y t o 
t hat  t hi r d par t y) ;  Al per t  v.  Cr ai n,  Cat on & James,  P. C. ,  178 
S. W. 3d 398,  407 ( Tex.  App.  2005)  ( " [ W] e decl i ne .  .  .  t o al l ow a 
non- cl i ent  t o br i ng a cause of  act i on f or  ' ai di ng and abet t i ng'  
a br each of  f i duci ar y dut y[ . ] " ) ;  McDonal d v.  St ewar t ,  182 N. W. 2d 
437 ( Mi nn.  1970)  ( concl udi ng t hat  an at t or ney i s not  l i abl e t o 
t hi r d par t i es f or  counsel i ng t he c l i ent  t o commi t  a br each of  
cont r act ,  but  not i ng t hat  i mmuni t y may not  be i nvoked by 
at t or neys who par t i c i pat e i n t he per pet r at i on of  a f r audul ent  or  
unl awf ul  act ) ;  D&C Text i l e Cor p.  v.  Rudi n,  246 N. Y. S. 2d 813 
( N. Y.  Sup.  Ct .  1964)  ( hol di ng t hat  an at t or ney i s not  l i abl e t o 
t hi r d par t i es f or  i nducement  t o br each of  cont r act ,  and not i ng 
t hat  t he di smi ssed compl ai nt  f ai l ed t o st at e any f act s t o show 
any act s by t he at t or neys i n f ur t her ance of  a t or t i ous 
conspi r acy) ;  Spi nner  v.  Nut t ,  631 N. E. 2d 542 ( Mass.  1994)  
( det er mi ni ng t hat  an at t or ney i s not  l i abl e t o a t hi r d par t y 
benef i c i ar y f or  gi v i ng negl i gent  advi ce,  wi t hout  mor e) ;  McKasson 
v.  St at e,  776 P. 2d 971 ( Wash.  1989)  ( hol di ng t hat  an at t or ney 
who gi ves advi ce whi ch,  t aken by c l i ent ,  har ms a t hi r d par t y i s 
not  l i abl e t o t hat  t hi r d par t y) .  
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Rest at ement  ( Second)  of  Tor t s § 772 ( 1979) ,  whi ch t hi s cour t  has 

nei t her  adopt ed nor  r ej ect ed as appl i ed t o at t or neys.   Not abl y,  

t hi s sect i on of  t he Rest at ement  f ocuses on advi ce l eadi ng t o a 

br each of  cont r act :  

One who i nt ent i onal l y causes a t hi r d per son not  t o 
per f or m a cont r act  or  not  t o ent er  i nt o a pr ospect i ve 
cont r act ual  r el at i on wi t h anot her  does not  i nt er f er e 
i mpr oper l y wi t h t he ot her ' s cont r act ual  r el at i on,  by 
gi v i ng t he t hi r d per son 

( a)  t r ut hf ul  i nf or mat i on,  or  

( b)  honest  advi ce wi t hi n t he scope of  a r equest  f or  
t he advi ce.  

I d.   We acknowl edge t hat  i n some ci r cumst ances,  an at t or ney may 

i n good f ai t h advi se a c l i ent  t o br each a cont r act .   That  i s not  

t he s i t uat i on bef or e us t oday.  

¶67 The act i on her e i s not  f or  br each of  cont r act .   

Rat her ,  i t  i s  an act i on i n t or t  f or  assi st i ng a c l i ent  t o 

unl awf ul l y v i ol at e a cour t  j udgment .   Fur t her ,  LaBudde di d not  

mer el y gi ve advi ce.   He dr af t ed an est at e pl an t hat  v i ol at ed t he 

j udgment .   We concl ude t hat ,  under  t hese f act s,  LaBudde i s not  

ent i t l ed t o t hi s pr i v i l ege.    

¶68 I n sum,  we det er mi ne t hat  t he c i r cui t  cour t  pr oper l y 

concl uded t hat  LaBudde i s l i abl e as a mat t er  of  l aw f or  ai di ng 

and abet t i ng hi s c l i ent ' s unl awf ul  act .   The di vor ce j udgment  

was enf or ceabl e at  t he t i me i t  was ent er ed and at  t he t i me 

Rober t  asked LaBudde t o dr af t  an est at e pl an t hat  v i ol at ed t he 

j udgment .   Under  t hese f act s,  LaBudde i s not  ent i t l ed t o ei t her  

qual i f i ed i mmuni t y or  t he good f ai t h advi ce pr i v i l ege.    
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I V.  Negl i gence Cl ai m Agai nst  At t or ney LaBudde 

¶69 Havi ng addr essed t he i nt ent i onal  t or t  c l ai ms,  we t ur n 

next  t o t he negl i gence cl ai m agai nst  At t or ney LaBudde.   The 

ci r cui t  cour t  deni ed LaBudde' s mot i on t o di smi ss t he Tensf el dt  

chi l dr en' s c l ai m t hat  LaBudde was negl i gent  i n t he 

admi ni st r at i on of  Rober t ' s  est at e.   Because t he Tensf el dt  

chi l dr en wer e named i n Rober t ' s  wi l l ,  t he cour t  det er mi ned t hat  

t hey have st andi ng t o br i ng a negl i gence cl ai m agai nst  LaBudde 

under  t he r ul e est abl i shed i n Aur i c v.  Cont i nent al  Cas.  Co. ,  111 

Wi s.  2d 507,  331 N. W. 2d 325 ( 1983) .  

¶70 I n Aur i c,  t hi s  cour t  est abl i shed an except i on t o t he 

gener al  r ul e t hat  an at t or ney i s not  l i abl e i n negl i gence t o 

t hi r d par t i es f or  act s commi t t ed i n t he exer ci se of  hi s 

pr of essi onal  obl i gat i ons t o hi s c l i ent .   I n t hat  case,  i t  was 

undi sput ed t hat  t he decedent  i nt ended t o make Aur i c a 

benef i c i ar y of  hi s wi l l .   Aur i c ' s at t or ney dr af t ed a wi l l  i n 

accor dance wi t h t he decedent ' s  t est ament ar y i nt ent .   However ,  

t he at t or ney negl i gent l y f ai l ed t o col l ect  t he pr oper  

s i gnat ur es,  and as a r esul t ,  t he wi l l  was deemed i nval i d.   Aur i c  

f i l ed sui t  agai nst  t he decedent ' s at t or ney,  al l egi ng negl i gence.  

¶71 We concl uded t hat  t he t hi r d par t y benef i c i ar y  of  a 

wi l l  may mai nt ai n an act i on agai nst  an at t or ney who negl i gent l y 

dr af t ed or  super vi sed t he execut i on of  t he wi l l .   I d.  at  509.   

Our  deci s i on was based on t he i r r epar abl e f ai l ur e on t he par t  of  

t he at t or ney t o car r y out  t he decedent ' s i nt ent :  

I n t hi s st at e,  t her e i s a const i t ut i onal  r i ght  t o make 
a wi l l  and t o have i t  car r i ed out  accor di ng t o t he 
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t est at or ' s i nt ent i ons.   Thi s r i ght  r ef l ect s a st r ong 
concer n t hat  peopl e shoul d be as f r ee as possi bl e t o 
di spose of  t hei r  pr oper t y upon t hei r  deat h.   Al l owi ng 
a wi l l  benef i c i ar y t o mai nt ai n a sui t  agai nst  an 
at t or ney who negl i gent l y dr af t s or  super vi ses t he 
execut i on of  a wi l l  i s  one way t o make an at t or ney 
account abl e f or  hi s negl i gence.  

I d.  at  513 ( c i t at i ons omi t t ed) .  

¶72 I n such cases,  t he at t or ney' s negl i gence f r ust r at es 

t he decedent ' s t est ament ar y i nt ent  because i t  pr event s t he 

decedent ' s wi l l  f r om bei ng enf or ceabl e.   I n cases f al l i ng under  

t he Aur i c except i on,  t her e i s no quest i on t hat  t he decedent ' s 

i nt ent  was t hwar t ed due t o t he at t or ney' s negl i gence.   I n t hese 

cases,  i f  t he cour t  di d not  al l ow t he t hi r d par t y benef i c i ar i es 

t o br i ng sui t ,  t her e woul d be no one t o v i ndi cat e t he c l i ent ' s  

expect at i on of  compet ent  r epr esent at i on because by def i ni t i on,  

t he c l i ent  i s deceased.   Thus,  Aur i c al l ows t hi r d par t y  

benef i c i ar i es of  a wi l l  t o st and i n f or  t he deceased t est at or  t o 

ensur e t hat  hi s t est ament ar y i nt ent  i s f ul f i l l ed.   Thi s 

except i on i s a nar r ow one.   

¶73 Her e,  t he c i r cui t  cour t  r ul ed t hat  t he Tensf el dt  

chi l dr en wer e ent i t l ed t o br i ng a c l ai m of  negl i gence agai nst  

LaBudde because t he chi l dr en wer e named i n t he est at e pl an he 

dr af t ed and execut ed.   I t  i s  t r ue t hat  under  Wi sconsi n l aw,  a 

pl ai nt i f f  must  be named i n a wi l l  i n or der  t o br i ng a negl i gence 

act i on agai nst  t he at t or ney who negl i gent l y dr af t ed or  execut ed 

t he wi l l .   See Beauchamp v.  Kemmet er ,  2001 WI  App 5,  ¶9,  240 

Wi s.  2d 733,  625 N. W. 2d 297 ( Ct .  App.  2000) .   Bei ng named i n t he 

i nst r ument  i s a necessar y but  not  a suf f i c i ent  condi t i on f or  

over comi ng t he gener al  r ul e t hat  at t or neys ar e i mmune f r om 
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l i abi l i t y  f or  negl i gence t o t hi r d par t i es.   The t hi r d par t y 

benef i c i ar y must  be abl e t o est abl i sh t hat  t he at t or ney' s 

f ai l ur e t hwar t ed t he decedent ' s c l ear  i nt ent .   See Aur i c,  111 

Wi s.  2d at  513.  

¶74 I t  i s  undi sput ed t hat  LaBudde car r i ed out  Rober t ' s 

expl i c i t  i nst r uct i ons when he cr af t ed an est at e pl an t hat  di d 

not  l eave t wo- t hi r ds of  Rober t ' s  net  est at e out r i ght  t o hi s 

chi l dr en.   To t hi s end,  we det er mi ne t hat  t he chi l dr en' s t hi r d 

par t y negl i gence cl ai m cannot  be mai nt ai ned because t hey cannot  

est abl i sh t hat  LaBudde' s negl i gence t hwar t ed Rober t ' s  c l ear  

i nt ent .   We concl ude t hat  t he c i r cui t  cour t  er r ed i n denyi ng 

LaBudde' s mot i on f or  summar y j udgment  on t he negl i gence cl ai m.  

V.  Negl i gence Cl ai m Agai nst  At t or ney Haber man 

¶75 We t ur n now t o t he c l ai m agai nst  At t or ney Haber man.   

The ci r cui t  cour t  di smi ssed t he chi l dr en' s c l ai m t hat  Haber man 

was negl i gent  f or  f ai l i ng t o advi se Rober t  about  t he l i kel y 

consequences of  Br avo v.  Saut er ,  727 So.  2d 1103 ( Fl a.  Ct .  App.  

1999) .   Ther e i s no di sput e t hat  Haber man' s f ai l ur e t o i nf or m 

Rober t  about  Br avo was negl i gent .   The di sput e her e i s whet her  

t hat  negl i gence gi ves r i se t o l i abi l i t y  and damages.    

¶76 The chi l dr en cont end t hat  t hey wer e damaged i n t wo 

ways by Haber man' s negl i gent  advi ce t o t hei r  f at her .   They ar gue 

t hat  t hey r ecei ved a smal l er  shar e of  t he est at e and had t o 

awai t  Const ance' s deat h t o r ecover  t hei r  i nher i t ance.   

Addi t i onal l y,  t hey ar gue t hat  t hey had t o under t ake expensi ve 

pr obat e l i t i gat i on i n Fl or i da,  r educi ng t he val ue of  t hei r  

i nher i t ance st i l l  f ur t her .   They asser t  t hat  i f  Haber man had 
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pr oper l y advi sed Rober t ,  he woul d have made a def i ni t i ve 

deci s i on about  whet her  t o al l ow Const ance t o cont i nue t o r ecei ve 

i ncome f r om t he t r ust  even i f  she el ect ed agai nst  t he est at e.   

Ther ef or e,  t hey c l ai m,  t he pr obat e l i t i gat i on woul d have been 

unnecessar y.   

¶77 As di scussed above,  an at t or ney gener al l y i s not  

l i abl e t o t hi r d par t i es f or  negl i gence i n t he per f or mance of  hi s 

dut i es t o a c l i ent ,  even i f  t he negl i gent  advi ce causes t he 

t hi r d par t y har m. 27  See Yor gan,  290 Wi s.  2d 671,  ¶27.   Est at e 

pl anni ng i s one except i on.   Under  Aur i c,  111 Wi s.  2d at  509,  t he 

benef i c i ar y of  a wi l l  may mai nt ai n a l awsui t  agai nst  " an 

at t or ney who negl i gent l y dr af t ed or  super vi sed t he execut i on of  

t he wi l l  even t hough t he benef i c i ar y i s not  i n pr i v i t y wi t h t hat  

at t or ney. "   Her e,  At t or ney Haber man nei t her  dr af t ed nor  

super vi sed t he execut i on of  Rober t ' s  est at e pl an.   Hi s onl y r ol e 

was gi v i ng Rober t  admi t t edl y negl i gent  advi ce.   Ext endi ng t he 

Aur i c except i on t o at t or neys who gi ve negl i gent  advi ce st r et ches 

t he except i on t oo f ar .    

¶78 Addi t i onal l y,  we not e t hat  t he c i r cui t  cour t  

det er mi ned t hat  t he chi l dr en' s c l ai m t hat  t hey had been har med 

as a r esul t  of  Haber man' s negl i gence was specul at i ve.   The 

                                                 
27 The ci r cui t  cour t ,  t he cour t  of  appeal s,  and t he par t i es 

r ef er  t o t hi s i ssue as st andi ng.   Wi sconsi n l i ber al l y i nt er pr et s 
t he concept  of  st andi ng,  and par t i es who ar e aggr i eved ar e 
gener al l y t hought  t o have st andi ng t o sue.   See I n r e 
Guar di anshi p of  Mur i el  K. ,  2002 WI  27,  ¶16,  251 Wi s.  2d 10,  640 
N. W. 2d 773.   Thi s i ssue i s mor e pr oper l y under st ood as a 
quest i on of  whet her  an at t or ney i s ent i t l ed t o qual i f i ed 
i mmuni t y f r om l awsui t s br ought  by t hi r d par t i es.  
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cour t ' s  r evi ew of  t he evi dence r eveal ed no pr oof  t hat  Rober t  

woul d have al t er ed hi s est at e pl an had he r eal i zed t he l i kel y 

i mpact  of  Br avo.  

¶79 The Tensf el dt  chi l dr en ar gue t hat  t hey pr esent ed some 

evi dence t hat  Rober t  woul d have changed hi s mi nd had he known 

about  t he l i kel y i mpact  of  Br avo,  and t hat  t hi s evi dence i s 

suf f i c i ent  t o pass summar y j udgment .   Speci f i cal l y,  t hey poi nt  

t o Rober t ' s  1999 appr oval  of  an est at e pl an t hat  di d not  t ake 

i nt o account  Conni e' s r i ght  t o el ect  agai nst  t he est at e.   The 

chi l dr en cont end t hat  t hi s di st r i but i on scheme r epr esent s 

Rober t ' s  t est ament ar y i nt ent  and i s evi dence t hat ,  had he 

under st ood t hat  Const ance coul d el ect  agai nst  t he est at e,  he 

woul d have i ncr eased t he di st r i but i on t o hi s chi l dr en.   I n 

addi t i on,  t he chi l dr en poi nt  t o st at ement s made by Haber man i n 

Fl or i da pr obat e cour t  when he ar gued on behal f  of  t he est at e 

agai nst  Const ance' s deci s i on t o el ect  agai nst  t he wi l l .  

¶80 The ci r cui t  cour t  cor r ect l y det er mi ned t hat  t he 

chi l dr en' s evi dence of  i nj ur y was specul at i ve,  and was t her ef or e 

i nsuf f i c i ent  t o r ai se a genui ne i ssue of  mat er i al  f act .   See 

AccuWeb,  308 Wi s.  2d 258,  ¶21.   Rober t ' s  1999 appr oval  of  t he 

di st r i but i on scheme i s evi dence of  what  hi s desi r es woul d have 

been had Br avo not  been a f act or .   Looki ng at  t hi s evi dence,  

however ,  t her e i s s i mpl y no way t o make even an educat ed guess 

about  what  Rober t  woul d have done had he under st ood t hat  t hi s 

di st r i but i on pl an woul d not  be car r i ed out  due t o Br avo.   A 

r easonabl e j ur y,  l ooki ng at  t hi s evi dence,  woul d have no basi s 

t o det er mi ne by a pr eponder ance of  t he evi dence t hat  Rober t  
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woul d have al t er ed hi s est at e pl an had he under st ood Const ance' s 

r i ght s under  Fl or i da l aw.  

¶81 Fur t her ,  t he c i r cui t  cour t  cor r ect l y det er mi ned t hat  

Haber man' s ar gument s i n pr obat e cour t  ar e not  evi dence of  what  

Rober t  woul d have done had he been advi sed about  Br avo.   Because 

Haber man di d not  i nf or m Rober t  of  Br avo,  Haber man never  l ear ned 

whet her  and how Rober t  woul d have al t er ed hi s est at e pl an.    

None of  Haber man' s st at ement s t o t he cour t  r ef l ect s any per sonal  

knowl edge about  what  Rober t  woul d have done had he been pr oper l y 

advi sed.  

¶82 Under  t hese ci r cumst ances,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r  i n gr ant i ng summar y j udgment .   

Haber man i s not  l i abl e t o t hi r d par t i es f or  hi s negl i gent  

advi ce,  and f ur t her ,  t he chi l dr en f ai l ed t o pr esent  suf f i c i ent  

evi dence t hat  t hey wer e har med by Haber man' s negl i gent  advi ce t o 

cr eat e a genui ne i ssue of  mat er i al  f act .  

VI  

¶83 I n sum,  we det er mi ne t hat  t he c i r cui t  cour t  pr oper l y 

concl uded t hat  At t or ney LaBudde i s l i abl e as a mat t er  of  l aw f or  

ai di ng and abet t i ng hi s c l i ent ' s unl awf ul  act .   The di vor ce 

j udgment  was enf or ceabl e at  t he t i me i t  was ent er ed and at  t he 

t i me Rober t  asked LaBudde t o dr af t  an est at e pl an t hat  v i ol at ed 

t he j udgment .  Qual i f i ed i mmuni t y and t he good f ai t h advi ce 

pr i v i l ege do not  appl y under  t hese f act s.    

¶84 Addi t i onal l y,  we det er mi ne t hat  t he chi l dr en' s t hi r d 

par t y negl i gence cl ai m agai nst  LaBudde cannot  be mai nt ai ned 

because t hey cannot  est abl i sh t hat  LaBudde' s negl i gence t hwar t ed 
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Rober t ' s  c l ear  i nt ent .   Thus,  we concl ude t hat  t he c i r cui t  cour t  

er r ed i n denyi ng LaBudde' s mot i on f or  summar y j udgment  on t he 

negl i gence cl ai m.   Fi nal l y,  we concl ude t hat  t he c i r cui t  cour t  

di d not  er r  i n gr ant i ng summar y j udgment  i n f avor  of  At t or ney 

Haber man.   Accor di ngl y,  we af f i r m i n par t  and r ever se i n par t  

t he or der  of  t he c i r cui t  cour t ,  and we r emand t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med i n 

par t  and r ever sed i n par t ,  and t he cause i s r emanded.  

MI CHAEL J.  GABLEMAN,  J.  di d not  par t i c i pat e i n t hi s  

deci s i on.  
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¶85 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part, 

dissenting in part).   I  agr ee wi t h t he maj or i t y opi ni on t hat  

t he t hi r d- par t y  c l ai m f or  negl i gence agai nst  At t or ney Roy C.  

LaBudde ( LaBudde)  shoul d be di smi ssed and t hat  t he c l ai ms 

agai nst  At t or ney F.  Wi l l i am Haber man shoul d be di smi ssed as 

wel l . 1  I  wr i t e separ at el y f or  t hr ee r easons:   ( 1)  I  concl ude 

t hat  t he pl ai nt i f f s '  c l ai m agai nst  LaBudde,  based on ai di ng and 

abet t i ng Rober t  Tensf el dt  ( Rober t )  i n al l egedl y v i ol at i ng a 

pr ovi s i on of  a 1974 di vor ce j udgment  t hat  r equi r ed hi m t o wi l l  

t wo- t hi r ds of  hi s net  est at e t o hi s t hr ee adul t  chi l dr en,  f ai l s  

t o st at e a c l ai m on whi ch r el i ef  can be gr ant ed because t he 

est at e pl anni ng pr ovi s i on of  t he di vor ce j udgment  exceeded t he 

ci r cui t  cour t ' s  subj ect  mat t er  j ur i sdi ct i on;  ( 2)  I  concl ude t hat  

LaBudde was i mmune f r om l i abi l i t y  i n dr af t i ng Rober t ' s  1992 wi l l  

because LaBudde pr oceeded i n a good f ai t h bel i ef  t hat  t he 

pr ovi s i on i n t he 1974 di vor ce j udgment  t hat  r equi r ed est at e 

pl anni ng i n f avor  of  t he adul t  chi l dr en was voi d f r om i t s 

i ncept i on,  as a j udgment ;  and ( 3)  I  concl ude t hat  even i f  I  wer e 

t o assume,  ar guendo,  t hat  t he di r ect i ve t o make a wi l l  i n t he 

1974 di vor ce j udgment  wer e enf or ceabl e when made,  Wi s.  St at .  

§ 893. 40,  a 20- year  st at ut e of  r epose,  pr ecl uded act i ons on t he 

di vor ce j udgment  af t er  December  5,  1994.   Ther ef or e,  t he di vor ce 

j udgment  had no ef f ect ,  as a j udgment ,  i n 1999 when Rober t  

r eaf f i r med t he wi l l  t hat  he made i n 1992,  and i t  had no ef f ect  

at  hi s deat h i n 2000.   As a r esul t ,  t he ai di ng and abet t i ng 

                                                 
1 Maj or i t y op. ,  ¶84.  



No.   2007AP1638. pdr  

 

2 
 

cl ai m agai nst  LaBudde must  be di smi ssed.   Because t he maj or i t y 

opi ni on concl udes ot her wi se,  I  r espect f ul l y di ssent  f r om t hat  

por t i on of  t he maj or i t y opi ni on t hat  addr esses t he ai di ng and 

abet t i ng c l ai m.  

I .   BACKGROUND 

¶86 Rober t  and Rut h Tensf el dt  wer e di vor ced i n 1974.   At  

t he t i me of  t he di vor ce,  t hey had t hr ee adul t  chi l dr en:   

Chr i st i ne,  Rober t  Wi l l i am and John ( her ei naf t er  r ef er r ed t o as 

t he adul t  chi l dr en) .   As par t  of  t he di vor ce j udgment ,  Rober t  

and Rut h ent er ed i nt o a ver y det ai l ed st i pul at i on t hat  r equi r ed 

many f i nanci al  accommodat i ons by Rober t .   One of  t hose f i nanci al  

obl i gat i ons i nvol ved est at e pl anni ng,  i n t hat  Rober t  agr eed t o 

make a wi l l  t hat  woul d pr ovi de t wo- t hi r ds " of  hi s net  est at e 

out r i ght  t o t he t hr ee adul t  chi l dr en. " 2  

¶87 Rober t  mar r i ed Const ance i n 1975.   I n 1985,  Rober t  and 

Const ance changed t hei r  domi ci l e t o Fl or i da.   I n 1992,  LaBudde 

assi st ed Rober t  i n dr af t i ng a wi l l  t hat  di d not  compl y wi t h t he 

r equi r ement  t o l eave t wo- t hi r ds of  hi s net  est at e t o t he adul t  

chi l dr en.   Rober t  made t he est at e pl an af t er  LaBudde advi sed 

Rober t  t hat  t hi s est at e pl an di d not  compl y wi t h hi s 1974 

agr eement  t o l eave t wo- t hi r ds of  hi s net  est at e t o t he adul t  

chi l dr en.    

¶88 I n 1999,  Rober t ' s  est at e pl an was r evi ewed agai n wi t h 

hi m,  t hi s t i me by Haber man.   Rober t  deci ded t o make no changes.   

Rober t  di ed on Apr i l  22,  2000,  sur vi ved by hi s second wi f e,  

                                                 
2 The st i pul at i on t hat  was i ncor por at ed i nt o t he 1974 

di vor ce j udgment  i s at t ached t o t he compl ai nt .  
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Const ance.   I n June of  2000,  Rober t ' s  1992 wi l l ,  whi ch he 

af f i r med i n 1999,  was ent er ed i nt o pr obat e i n Fl or i da as Est at e 

of  Rober t  C.  Tensf el dt ,  Deceased,  No.  00- 809- CP- 02.    

¶89 The adul t  chi l dr en di d not  know of  t he 1974 di vor ce 

st i pul at i on unt i l  Rober t ' s  1992 wi l l  was ent er ed i nt o pr obat e 

cour t  i n 2000 and Haber man t ol d t hem of  t he 1974 st i pul at i on.   

I n November  of  2000,  t he Tensf el dt  chi l dr en f i l ed c l ai ms i n 

pr obat e cour t  seeki ng t wo- t hi r ds of  Rober t ' s  net  est at e i n 

accor d wi t h t he 1974 st i pul at i on.   Const ance f i l ed a c l ai m f or  a 

spousal  el ect i ve shar e of  t he est at e,  pur suant  t o Fl a.  St at .  

§ 732. 212 ( 1997) .    

¶90 The adul t  chi l dr en al so f i l ed a separ at e act i on 

agai nst  Const ance,  i ndi v i dual l y,  and as per sonal  r epr esent at i ve 

of  Rober t ' s  est at e.   I n t he separ at e act i on,  t he adul t  chi l dr en 

cl ai med t hat :   ( 1)  t hey wer e enf or ci ng t he 1974 Wi sconsi n 

di vor ce j udgment ;  ( 2)  i f  t he di vor ce st i pul at i on wer e hel d t o be 

a cont r act  t o make a wi l l ,  t hey wer e t hi r d- par t y benef i c i ar i es 

of  t he cont r act ,  whi ch had been br eached;  and ( 3)  Const ance' s 

el ect i on agai nst  t he wi l l  shoul d be di sal l owed as unt i mel y made.   

Const ance moved f or  summar y j udgment  di smi ssi ng t hei r  c l ai ms,  

whi ch t he pr obat e cour t  gr ant ed.    

¶91 The adul t  chi l dr en appeal ed t o t he Fl or i da Cour t  of  

Appeal s,  whi ch af f i r med i n par t  and r ever sed i n par t .   Tensf el dt  

v.  Tensf el dt ,  839 So.  2d 720 ( Fl a.  Di st .  Ct .  App.  2003) .   The 

cour t  of  appeal s hel d t hat  t he di vor ce j udgment  coul d not  be 

enf or ced because i t  had never  been " domest i cat ed"  i n Fl or i da,  
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and t he st at ut e of  l i mi t at i ons t o enf or ce t he decr ee i n Fl or i da 

bar r ed enf or cement .   I d.  at  725.    

¶92 However ,  t he cour t  of  appeal s al so concl uded t hat  t he 

di vor ce st i pul at i on coul d be enf or ced as a cont r act  t o make a 

wi l l  and t hat  t he chi l dr en wer e t hi r d- par t y benef i c i ar i es of  

t hat  cont r act .   I d.  at  721- 22.   Const ance had ar gued t hat  i f  t he 

adul t  chi l dr en had a br each of  cont r act  c l ai m,  i t  accr ued on t he 

dat e of  t he 1992 wi l l .   Ther ef or e,  i t  was bar r ed by Fl or i da' s 

f i ve- year  st at ut e of  l i mi t at i ons f or  br each of  cont r act  c l ai ms.   

I d.  at  724.   The cour t  of  appeal s r ej ect ed t hat  ar gument ,  

concl udi ng t hat  " a cause of  act i on f or  br each of  a cont r act  

r equi r i ng t he pr omi sor  [ t o]  make a wi l l  devi s i ng a per cent age of  

hi s or  her  est at e does not  accr ue unt i l  t he deat h of  t he 

pr omi sor . "   I d.   Ther ef or e,  t he cour t  sent  t he mat t er  back t o 

pr obat e cour t  t o det er mi ne what  amount  shoul d be pai d t o t he 

adul t  chi l dr en f or  t hei r  c l ai m.   However ,  bef or e doi ng so,  t he 

cour t  al so hel d t hat  t he adul t  chi l dr en' s t hi r d- par t y r i ght s as 

det er mi ned by t he pr obat e cour t  coul d not  af f ect  Const ance' s 

r i ght  under  Fl a.  St at .  § 732. 212,  whi ch per mi t t ed her  t o el ect  

agai nst  t he wi l l .   I d.  at  727.   As t he cour t  expl ai ned,  even 

" [ h] ad t he chi l dr en been pr oper l y l i s t ed as benef i c i ar i es i n t he 

wi l l ,  Const ance' s el ect i ve shar e woul d have t aken pr ecedence 

over  t hei r  bequest . "   I d.    

¶93 On r emand t o pr obat e cour t ,  t he adul t  chi l dr en set t l ed 

t hei r  c l ai ms wi t h t he est at e.   I n so doi ng,  t hey agr eed t hat  

af t er  cer t ai n payment s i n f avor  of  Const ance,  t he di st r i but i on 

t o t hem of  " t he r emai ni ng bal ance of  t he est at e,  out r i ght  and 
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f r ee of  f ur t her  t r ust ,  [ i s ]  i n f ul l  sat i sf act i on of  t hei r  c l ai m 

under  t he Di vor ce Decr ee. " 3    

¶94 On June 8,  2005,  t he adul t  chi l dr en f i l ed a compl ai nt  

i n Dane Count y Ci r cui t  Cour t  agai nst  LaBudde,  Haber man and 

Mi chael  Best  & Fr i edr i ch,  al l egi ng numer ous i nt ent i onal  t or t s.   

Ai di ng and abet t i ng was asser t ed agai nst  LaBudde,  based on t he 

al l eged vi ol at i on of  t he di vor ce j udgment  t hat  LaBudde' s  

dr af t i ng of  t he 1992 wi l l  br ought  about .   I t  i s  t he dr af t i ng of  

t he 1992 wi l l  t hat  t he adul t  chi l dr en asser t  ai ded and abet t ed 

an " unl awf ul  act , "  i . e. ,  v i ol at i on of  t he 1974 di vor ce j udgment . 4   

¶95 LaBudde,  Haber man and Mi chael  Best  & Fr i edr i ch 

answer ed,  denyi ng wr ongdoi ng and r ai s i ng af f i r mat i ve def enses 

such as t he f ai l ur e t o st at e a c l ai m on whi ch r el i ef  can be 

gr ant ed,  st at ut e of  l i mi t at i ons,  and cl ai m and i ssue pr ecl usi on 

based on pr i or  j udi c i al  pr oceedi ngs i n Fl or i da.   

¶96 On cr oss- mot i ons f or  summar y j udgment ,  t he c i r cui t  

cour t  hel d agai nst  LaBudde on t he adul t  chi l dr en' s ai di ng and 

abet t i ng c l ai m,  on whi ch i t  concl uded t hat  t he adul t  chi l dr en 

shoul d pr evai l  as a mat t er  of  l aw.   The ci r cui t  cour t  based i t s 

deci s i on on i t s concl usi on t hat  i t  was unl awf ul  f or  LaBudde t o 

dr af t  t he 1992 wi l l  because i t  ai ded Rober t  i n cont r aveni ng t he 

1974 j udgment  t hat  was st i l l  ef f ect i ve i n 1992.   The maj or i t y 

                                                 
3 The Set t l ement  Agr eement  f or  t he Est at e of  Rober t  C.  

Tensf el dt  i s  at t ached t o t he af f i davi t  of  Rober t  Wi l l i am 
Tensf el dt  i n suppor t  of  pl ai nt i f f s '  mot i on f or  summar y j udgment .  

4 Cl ai ms wer e made agai nst  Haber man i n t he compl ai nt ,  but  
because I  agr ee wi t h t he r esol ut i on of  t hose cl ai ms by t he 
maj or i t y opi ni on,  I  do not  l i s t  t hem her e.    
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opi ni on agr ees,  and i t  r emands onl y t he c l ai m of  ai di ng and 

abet t i ng t he v i ol at i on of  t he 1974 di vor ce j udgment  t o t he 

c i r cui t  cour t  f or  f ur t her  pr oceedi ngs. 5   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶97 Whet her  a cour t  has subj ect  mat t er  j ur i sdi ct i on t o 

t ake a par t i cul ar  act i on i s a quest i on of  l aw,  r equi r i ng 

i ndependent  r evi ew.   St at e v.  Smi t h,  2005 WI  104,  ¶20,  283 

Wi s.  2d 57,  699 N. W. 2d 508.   Whet her  a def endant  i s ent i t l ed t o 

qual i f i ed i mmuni t y under  undi sput ed f act s i s al so a quest i on of  

l aw t hat  we dec i de i ndependent l y.   Ar neson v.  Jezwi nski ,  225 

Wi s.  2d 371,  384,  592 N. W. 2d 606 ( 1999) .   Fi nal l y,  we 

i ndependent l y r evi ew as a quest i on of  l aw whet her  a st at ut e of  

r epose bar s an act i on on a j udgment .   Hami l t on v .  Hami l t on,  2003 

WI  50,  ¶14,  261 Wi s.  2d 458,  661 N. W. 2d 832.   

B.  Ai di ng and Abet t i ng   

¶98 Ai di ng and abet t i ng i s t he onl y c l ai m t hat  t he 

maj or i t y opi ni on sends back t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs. 6  A c i v i l  c l ai m f or  ai di ng and abet t i ng has t wo 

el ement s:   " ( 1)  The per son under t akes conduct  t hat  as a mat t er  

of  obj ect i ve f act  ai ds anot her  i n t he commi ssi on of  an unl awf ul  

act ;  and ( 2)  t he per son consci ousl y desi r es or  i nt ends t hat  hi s 

conduct  wi l l  y i el d such assi st ance. "   Wi nsl ow v.  Br own,  125 

Wi s.  2d 327,  336,  371 N. W. 2d 417 ( Ct .  App.  1985) .   Accor di ng t o 

t he maj or i t y opi ni on,  t he " unl awf ul  act "  t hat  LaBudde ai ded and 

                                                 
5 Maj or i t y op. ,  ¶¶83- 84.  

6 I d.  
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abet t ed by dr af t i ng Rober t ' s  1992 wi l l  i s  t he v i ol at i on of  t he 

1974 di vor ce j udgment . 7    

C.  The Par t i es '  Posi t i ons 

¶99 LaBudde cl ai ms t hat  he di d not  ai d and abet  an 

unl awf ul  act  i n dr af t i ng t he 1992 wi l l  because Rober t ' s  pr omi se 

was not  enf or ceabl e as a j udgment .   LaBudde mai nt ai ns t hat  t he 

st i pul at i on t o make a wi l l  was a cont r act ual  obl i gat i on,  as t he 

Fl or i da Cour t  of  Appeal s concl uded. 8  He al so cont ends t hat  he 

pr oceeded i n a good f ai t h bel i ef  t hat  hi s act s di d not  assi st  

Rober t  i n v i ol at i ng an enf or ceabl e j udgment . 9  Fur t her mor e,  

LaBudde cont ends t hat  even i f  t he st i pul at i on t o make such a 

wi l l  wer e enf or ceabl e agai nst  Rober t  as a j udgment  when t he 

st i pul at i on was made,  i t  ceased t o be enf or ceabl e on December  5,  

1994,  20 year s af t er  t he di vor ce j udgment  was ent er ed. 10  

Ther ef or e,  no j udgment  r equi r ed Rober t  t o make a wi l l  of  any 

t ype,  ei t her  i n 1999 when Rober t  r econf i r med t he 1992 wi l l ,  or  

i n 2000 when he di ed. 11   

¶100 The adul t  chi l dr en acknowl edge t hat  " LaBudde cont ends 

t hat  Rober t ' s  di vor ce j udgment  was unenf or ceabl e f r om i t s 

i ncept i on. " 12  However ,  t he adul t  chi l dr en never  exami ne t he 

                                                 
7 I d. ,  ¶3.   

8 Cr oss- Appel l ant s '  br i ef  at  31- 32.  

9 I d.  at  31,  33.  

10 I d.  at  12.  

11 I d.  

12 Cr oss- Respondent s '  br i ef  at  19.  
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j udgment  at  i t s  i ncept i on.   I nst ead,  t hey r el y on di ct a of  t he 

cour t  of  appeal s i n Est at e of  Bar nes v.  Hal l ,  170 Wi s.  2d 1,  486 

N. W. 2d 575 ( Ct .  App.  1992) ,  wher ei n t he cour t  specul at ed about  

possi bl e ext ensi ons of  our  opi ni on i n Ri nt el man v.  Ri nt el man,  

118 Wi s.  2d 587,  348 N. W. 2d 498 ( 1984) . 13  Bar nes,  170 Wi s.  2d at  

13.   The adul t  chi l dr en do not  not e t hat  Bar nes speci f i cal l y 

exami ned whet her  " t he st at ut es i n f or ce i n 1973 al l owed 

di vor ci ng spouses t o agr ee t o some sor t  of  est at e pl anni ng,  as 

par t  of  t he di vor ce j udgment ,  t o benef i t  t hei r  chi l dr en. "   I d.  

at  9.   Bar nes concl uded t hat  t he st at ut es di d not .   I d.  at  10.    

D.  The 1974 Di vor ce Judgment  

¶101 The maj or i t y opi ni on concl udes t hat  LaBudde i s l i abl e 

f or  ai di ng and abet t i ng an unl awf ul  act  based on LaBudde 

dr af t i ng Rober t ' s  1992 wi l l  t hat  was subsequent l y ent er ed i nt o 

t he Fl or i da pr obat e pr oceedi ngs. 14  The maj or i t y opi ni on 

concl udes t hat  t he 20- year  st at ut e of  l i mi t at i ons on 

enf or ceabi l i t y  of  j udgment s had not  r un when t he 1992 wi l l  was 

made.   I t s f ocus on t he dr af t i ng of  t he wi l l  mi sses t he l egal  

pr i nci pl e on whi ch t hi s case t ur ns.   Thi s case r equi r es 

anal yzi ng whet her  Rober t ' s  st i pul at i on t o make a wi l l  i n f avor  

of  t he adul t  chi l dr en was enf or ceabl e as a j udgment  i n 1974.    

1.  Voi d j udgment s——gener al  pr i nci pl es  

¶102 I f  t hat  por t i on of  t he di vor ce j udgment  t hat  r equi r ed 

Rober t  t o make a wi l l  i n f avor  of  hi s t hen adul t  chi l dr en was 

r ender ed i n excess of  t he c i r cui t  cour t ' s  subj ect  mat t er  

                                                 
13 I d.  at  24.  

14 Maj or i t y op. ,  ¶3.  
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j ur i sdi ct i on i n t he di vor ce act i on,  t hat  par t  of  t he j udgment  i s 

voi d.   46 Am.  Jur .  2d Judgment s § 29 ( i nst r uct i ng t hat  a 

j udgment  i s voi d i f  i t  i s  i n excess of  a cour t ' s  subj ect  mat t er  

j ur i sdi ct i on) .   Cont r aveni ng a voi d j udgment  i s not  an unl awf ul  

act  because a voi d j udgment  can be l awf ul l y i gnor ed.   Cowi e v.  

St r ohmeyer ,  150 Wi s.  401,  440,  136 N. W.  956 ( 1912) .   

Accor di ngl y,  LaBudde' s dr af t i ng t he 1992 wi l l  cont r ar y t o a voi d 

pr ovi s i on i n t he di vor ce j udgment  does not  suppor t  a c l ai m f or  

ai di ng and abet t i ng because dr af t i ng such a wi l l  i s  not  ai di ng 

and abet t i ng an " unl awf ul  act . "    

¶103 I t  i s  bl ack l et t er  l aw t hat  a " j udgment  pr onounced by 

a t r i bunal  havi ng no aut hor i t y t o det er mi ne t he mat t er  i n i ssue 

i s necessar i l y  and i ncur abl y voi d,  and may be shown t o be so i n 

any col l at er al  or  ot her  pr oceedi ng i n whi ch i t  i s  dr awn i n 

quest i on. "   Fi schbeck v.  Mi el enz,  162 Wi s.  12,  18,  154 N. W.  701 

( 1916)  ( quot i ng 1 Fr eeman on Judgment s,  § 120) .   As we have 

expl ai ned:   

I f  t he cour t  exceeded i t s j ur i sdi ct i on of  t he 
subj ect  mat t er ,  t hen t he j udgment  i s no pr ot ect i on 
what ever .   I t  may be i gnor ed al t oget her .  .  .  .   The 
r ul e i s el ement ar y,  t hat  i f  t he mat t er  deal t  wi t h by 
t he j udgment  i n t hi s case was ent i r el y out si de of  t he 
cour t ' s  j ur i sdi ct i on,  t hen,  .  .  .  t he r esul t  was not  
mer el y er r oneous and so,  bi ndi ng on al l  par t i es whi ch 
t he cour t  had j ur i sdi ct i on of ,  and t hei r  pr i v i es,  t i l l  
set  asi de i n some of  t he ways appoi nt ed by l aw,  not  
i ncl udi ng col l at er al  at t ack,  but  was a usur pat i on and 
.  .  .  voi d i n t he br oadest  sense of  t he t er m.  

I d.  ( emphasi s added)  ( quot i ng Cowi e,  150 Wi s.  at  440- 41) .    

¶104 Fur t her mor e,  par t i es cannot  cr eat e subj ect  mat t er  

j ur i sdi ct i on f or  a cour t  by wai ver ,  consent  or  t he appl i cat i on 

of  est oppel .   As we expl ai ned i n Wi sconsi n' s  Envi r onment al  
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Decade,  I nc.  v.  Publ i c Ser vi ce Commi ssi on,  84 Wi s.  2d 504,  267 

N. W. 2d 609 ( 1978) ,  t hi s has l ong been t he l aw i n Wi sconsi n:  

I t  i s  f undament al  t hat  par t i es cannot  conf er  
subj ect  mat t er  j ur i sdi ct i on on a cour t  by t hei r  wai ver  
or  consent .   Sec.  801. 04,  St at s . ;  Gel at t  v.  DeDaki s,  
77 Wi s.  2d 578,  584,  254 N. W. 2d 171 ( 1977) ;  Joi nt  
School  v.  Wi sconsi n Rapi ds Ed.  Asso. ,  70 Wi s.  2d 292,  
[ 296- 97, ]  234 N. W. 2d 289 ( 1975) ;  Vi shnevsky v.  U. S. ,  
418 F.  Supp.  698[ ,  699 n. 2]  ( E. D.  Wi s.  1976) .   Nor  can 
subj ect  mat t er  j ur i sdi ct i on be conf er r ed by est oppel .   
Wi sconsi n E.  R.  Bd.  v.  Lucas,  3 Wi s.  2d 464,  [ 472, ]  89 
N. W. 2d 300 ( 1958) ;  St at e ex r el .  Gaudynski  v.  Pr uss,  
233 Wi s.  600,  [ 606, ]  290 N. W.  289 ( 1940) .  .  .  .  

I d.  at  515- 16.  

¶105 The subj ect  mat t er  j ur i sdi ct i on of  c i r cui t  cour t s i n 

di vor ce act i ons i s l i mi t ed t o t he aut hor i t y gr ant ed by st at ut e.   

St asey v.  Mi l l er ,  168 Wi s.  2d 37,  48,  483 N. W. 2d 221 ( 1992) .   As 

we have expl ai ned,  " t he j ur i sdi ct i on [ of  a c i r cui t  cour t ]  i n 

di vor ce act i ons i s ent i r el y dependent  on l egi s l at i ve aut hor i t y. "   

I d.  ( c i t i ng Gr oh v.  Gr oh,  110 Wi s.  2d 117,  122,  327 N. W. 2d 655 

( 1983) ) .    

¶106 When an ar gument  i s r ai sed t hat  a por t i on of  a di vor ce 

j udgment  i s voi d f or  want  of  j ur i sdi ct i on,  " al l  t hat  i s  needed 

i s t he det er mi nat i on t hat ,  i n f act ,  j ur i sdi ct i on was not  

acqui r ed i n t he pr oceedi ngs t hat  l ed up t o t he ent r y of  t he 

j udgment . "   West  v.  West ,  82 Wi s.  2d 158,  166,  262 N. W. 2d 87 

( 1978) .   Whi l e c i r cui t  cour t  j ur i sdi ct i on i s gener al l y br oad,  

t hat  i s  not  t he case when a c i r cui t  cour t  s i t s i n a di vor ce 

pr oceedi ng.   St asey,  168 Wi s.  2d at  49.   I n di vor ce pr oceedi ngs,  

t he l egi s l at ur e has l i mi t ed t he cour t ' s  j ur i sdi ct i on t o act i ons 
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af f ect i ng t he f ami l y,  i d. ,  whi ch act i ons ar e speci f i cal l y 

descr i bed i n t he st at ut es,  i d. 15   

2.  Voi d pr ovi s i on i n t he 1974 j udgment  

¶107 Recogni z i ng when a por t i on of  a j udgment  i s voi d i s 

par t i cul ar l y i mpor t ant  i n t hi s case because i f  t he wi l l  

pr ovi s i on i n t he 1974 j udgment  i s voi d,  t hen cont r aveni ng t hat  

                                                 
15 The maj or i t y opi ni on concl udes t hat  because Wi s.  St at .  

§ 247. 10 ( 1973- 74)  per mi t t ed t he di vor ce st i pul at i on t hat  i s 
under  r evi ew her e,  t hat  st at ut or y pr ovi s i on expanded t he subj ect  
mat t er  j ur i sdi ct i on of  t he c i r cui t  cour t  t o compor t  wi t h t he 
t er ms of  t he par t i es '  st i pul at i on.   Maj or i t y op. ,  ¶¶34- 35.   The 
maj or i t y opi ni on' s concl usi on i s er r oneous f or  at  l east  t wo 
r easons:   ( 1)  i t  i gnor es at  l east  69 year s of  pr ecedent ,  whi ch 
uni f or ml y has concl uded t hat  subj ect  mat t er  j ur i sdi ct i on cannot  
be conf er r ed on a cour t  by agr eement  of  t he par t i es,  see 
Wi sconsi n' s Envi r onment al  Decade,  I nc.  v.  Publ i c Ser vi ce 
Commi ssi on,  84 Wi s.  2d 504,  515- 16,  267 N. W. 2d 609 ( 1978) ;  St at e 
ex r el .  Gaudynski  v.  Pr uss,  233 Wi s.  600,  606,  290 N. W.  289 
( 1940) ;  and ( 2)  i t  i gnor es Wi s.  St at .  § 247. 26 ( 1973- 74) ,  whi ch 
speci f i cal l y di r ect ed t o whom pr oper t y di v i s i on may be made.   
Sect i on 247. 26 ( 1973- 74)  pr ovi ded t hat  a c i r cui t  cour t  s i t t i ng 
i n a di vor ce act i on " may al so f i nal l y di v i de and di st r i but e t he 
est at e,  bot h r eal  and per sonal ,  of  ei t her  par t y bet ween t he 
par t i es. "   § 247. 26 ( 1973- 74)  ( emphasi s added) .   Not hi ng i n 
§ 247. 10 ( 1973- 74)  even i mpl i es t hat  t he di v i s i on of  pr oper t y i n 
a di vor ce can be made i n f avor  of  one who i s not  a par t y t o t he 
di vor ce act i on,  an i nt er pr et at i on t hat  woul d ot her wi se t r ump t he 
expl i c i t  di r ect i ve of  § 247. 26 ( 1973- 74) .   Rat her ,  § 247. 10 
( 1973- 74)  s i mpl y per mi t t ed t he par t i es t o pr esent  t o t he cour t  
t hei r  agr eement  on how t hei r  pr oper t y shoul d be di v i ded bet ween 
t hem.     

The maj or i t y opi ni on' s car el ess concl usi on t hat  a 
st i pul at i on bet ween t he par t i es can expand t he subj ect  mat t er  
j ur i sdi ct i on of  a c i r cui t  cour t  s i t t i ng i n di vor ce i s 
par t i cul ar l y t r oubl i ng because st i pul at i ons cont i nue t o be 
per mi t t ed i n di vor ce j udgment s.   Wi s.  St at .  § 767. 251( 1)  ( 2007-
08) .   Ther ef or e,  t he maj or i t y opi ni on' s concl usi on i n t hi s case 
wi l l  af f ect  a dr amat i c sea change i n Wi sconsi n,  i f  t he maj or i t y 
opi ni on t r ul y means t o concl ude t hat  par t i es can expand t he 
subj ect  mat t er  j ur i sdi ct i on of  a c i r cui t  cour t  by agr eement .    
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pr ovi s i on i s not  an unl awf ul  act .   As expl ai ned above,  i f  t her e 

i s an " absence of  an expr ess st at ut or y gr ant  of  j ur i sdi ct i on t o 

t he c i r cui t  cour t , "  t hen t hat  por t i on of  a j udgment  was made i n 

excess of  t he cour t ' s  subj ect  mat t er  j ur i sdi ct i on,  i d.  at  57;  

and or der s made i n excess of  a cour t ' s  subj ect  mat t er  

j ur i sdi ct i on ar e voi d,  Cowi e,  150 Wi s.  at  440- 41.    

¶108 Fur t her mor e,  " [ j ] udgment s ar e const r ued at  t he t i me of  

t hei r  ent r y. "   West on v.  Hol t ,  157 Wi s.  2d 595,  600,  460 N. W. 2d 

776 ( Ct .  App.  1990) .   I n 1974,  when t he di vor ce j udgment  was 

ent er ed,  t he Jef f er son Count y Ci r cui t  Cour t  s i t t i ng i n t he 

di vor ce pr oceedi ngs had not  been gi ven j ur i sdi ct i on by t he 

l egi s l at ur e t o or der  Rober t  t o make a wi l l  i n f avor  of  t he adul t  

chi l dr en.   Bar nes,  170 Wi s.  2d at  13 ( concl udi ng t hat  a cour t  i n 

a di vor ce pr oceedi ng di d not  have a gr ant  f r om t he l egi s l at ur e 

t o t ake an est at e pl anni ng act i on i n f avor  of  adul t  chi l dr en and 

suggest i ng t hat  any r emedy was f or  t he l egi s l at ur e,  not  t he 

cour t s) .   Bar nes i nt er pr et ed t he same ver si on of  t he Wi sconsi n 

di vor ce st at ut es as wer e i n ef f ect  i n 1974 when Rut h and Rober t  

wer e di vor ced.    

¶109 I n Bar nes,  t he cour t  of  appeal s exami ned j ur i sdi ct i on 

i n r egar d t o est at e pl anni ng f or  adul t  chi l dr en.   The cour t  

expl ai ned t hat :   " The r eal  i ssue i s whet her  t he st at ut es i n 

f or ce i n 1973 al l owed di vor ci ng spouses t o agr ee t o some sor t  of  

est at e pl anni ng,  as par t  of  t he di vor ce j udgment ,  t o benef i t  

t hei r  chi l dr en. "   I d.  at  9.   I n r el i ance on Vaccar o v.  Vaccar o,  

67 Wi s.  2d 477,  227 N. W. 2d 62 ( 1975) ,  and ch.  247 of  t he 1973- 74 

Wi sconsi n St at ut es,  t he cour t  concl uded t hat  " pr oper t y di v i s i on 
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can be made onl y  bet ween husband and wi f e. "   Bar nes,  170 Wi s.  2d 

at  10 ( quot i ng Vaccar o,  67 Wi s.  2d at  483) .    

¶110 I  have i ndependent l y r evi ewed t he st at ut es i n ef f ect  

i n 1974 when Rut h and Rober t  wer e di vor ced.   Chapt er  247 of  t he 

1973- 74 Wi sconsi n St at ut es cont ai ned t he l egi s l at i ve gr ant  of  

aut hor i t y t o c i r cui t  cour t s i n " Act i ons Af f ect i ng Mar r i age. "   

The l egi s l at ur e gr ant ed j ur i sdi ct i on as f ol l ows:  

Jur i sdi ct i on.   ( 1)  The count y cour t s,  and ci r cui t  
cour t s,  .  .  .  have j ur i sdi ct i on of  al l  act i ons 
af f ect i ng mar r i age and of  al l  act i ons under  s.  
52. 10.  .  .  . 16 

Wi s.  St at .  § 247. 01 ( 1973- 74) .   Act i ons af f ect i ng mar r i age wer e 

l i s t ed wi t h speci f i c i t y by t he l egi s l at ur e:  

Act i ons af f ect i ng mar r i age.   ( 1)  Act i ons 
af f ect i ng mar r i age ar e:  

( a)  To af f i r m mar r i age.  

( b)  Annul ment .  

( c)  Di vor ce.  

( d)  Legal  separ at i on ( f or mer l y di vor ce f r om bed 
and boar d) .  

( e)  Cust ody.  

( f )  For  suppor t .  

( g)  For  al i mony.  

( h)  For  pr oper t y di v i s i on.  

Wi s.  St at .  § 247. 03 ( 1973- 74) .   I n r egar d t o pr oper t y di v i s i on,  

t he l egi s l at ur e speci f i ed t hat  " [ t ] he cour t  may al so f i nal l y 

di v i de and di st r i but e t he est at e,  bot h r eal  and per sonal ,  of  

                                                 
16 Wi sconsi n St at .  § 52. 10 ( 1973- 74)  cont ai ned t he Revi sed 

Uni f or m Reci pr ocal  Enf or cement  of  Suppor t  Act  of  1968.  
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ei t her  par t y bet ween t he par t i es and di vest  and t r ansf er  t he 

t i t l e of  any t her eof  accor di ngl y. "   Wi s.  St at .  § 247. 26 ( 1973-

74)  ( emphasi s added) .    

¶111 Pr oper t y di v i s i on dur i ng a di vor ce i s expr essl y 

l i mi t ed t o t he par t i es t o t he act i on.   The adul t  chi l dr en wer e 

not  par t i es t o Rut h and Rober t ' s  di vor ce act i on.   Ther ef or e,  

t her e was no gr ant  of  j ur i sdi ct i on t o t he di vor ce cour t  t o awar d 

t he pr oper t y of  ei t her  par t y t o t he adul t  chi l dr en.   Bar nes was 

cor r ect l y deci ded under  t he st at ut es t hen i n ef f ect .   The 

maj or i t y opi ni on' s over r ul i ng of  Bar nes17 has no f oundat i on i n 

t he st at ut or y gr ant  of  aut hor i t y t o c i r cui t  cour t s s i t t i ng i n 

di vor ce pr oceedi ngs i n 1974.    

¶112 The Jef f er son Count y Ci r cui t  Cour t  was wi t hout  subj ect  

mat t er  j ur i sdi ct i on t o or der  Rober t  t o wi l l  t wo- t hi r ds of  hi s 

pr oper t y t o hi s adul t  chi l dr en;  t her ef or e t hat  par t  of  t he 

j udgment  i s voi d and of  no ef f ect ,  as a j udgment .   Cowi e,  150 

Wi s.  at  440.    

¶113 One cannot  be hel d i n cont empt  of  cour t  f or  f ai l i ng t o 

compl y wi t h a j udgment  t hat  has been hel d t o be voi d.   St at e v.  

Ramsay,  16 Wi s.  2d 154,  165,  114 N. W. 2d 118 ( 1962)  ( c i t i ng St at e 

v.  Mar cus,  259 Wi s.  543,  553,  49 N. W. 2d 447 ( 1951) ;  Seyf er t  v.  

Seyf er t ,  201 Wi s.  223,  229,  229 N. W.  636 ( 1930) ) .   " On t he ot her  

hand,  di sobedi ence of  an or der  made by a cour t  wi t hi n i t s 

j ur i sdi ct i on and power  i s a cont empt ,  al t hough t he or der  may be 

cl ear l y er r oneous. "   Ramsay,  16 Wi s.  2d at  165 ( c i t i ng Wi s.  

Empl oyment  Rel at i ons Bd.  v.  Mi l k & I ce Cr eam Dr i ver s & Dai r y 

                                                 
17 Maj or i t y op. ,  ¶34.  
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Empl oyees Uni on,  238 Wi s.  379,  400,  299 N. W.  31 ( 1941) ) .   

Accor di ngl y,  v i ol at i on of  a voi d pr ovi s i on i n a j udgment  cannot  

be an " unl awf ul  act . "   Cowi e,  150 Wi s.  at  440.    

¶114 However ,  t he adul t  chi l dr en must  est abl i sh t hat  

LaBudde ai ded and abet t ed an " unl awf ul  act "  i n or der  t o meet  t he 

f i r st  el ement  of  t hei r  ai di ng and abet t i ng c l ai m.   Wi nsl ow,  125 

Wi s.  2d at  336.   Because t hat  par t  of  t he j udgment  r equi r i ng 

Rober t  t o wi l l  t he adul t  chi l dr en t wo- t hi r ds of  hi s net  est at e 

i s voi d as a j udgment ,  and Rober t ' s  v i ol at i on of  t hat  pr ovi s i on 

cannot  be unl awf ul ,  al t hough i t  has been hel d t o be a br each of  

cont r act ,  t he adul t  chi l dr en have f ai l ed t o st at e a c l ai m f or  

ai di ng and abet t i ng as a mat t er  of  l aw.   Accor di ngl y,  t hat  c l ai m 

shoul d have been di smi ssed on t he cr oss- mot i ons f or  summar y 

j udgment .  

¶115 The maj or i t y opi ni on heavi l y r el i es on Bl i was v.  

Bl i was,  47 Wi s.  2d 635,  178 N. W. 2d 35 ( 1970) ,  t o suppor t  i t s  

ar gument  t hat  t he subj ect  mat t er  j ur i sdi ct i on of  a c i r cui t  cour t  

s i t t i ng i n di vor ce pr oceedi ngs may be expanded by st i pul at i on of  

t he par t i es under  Wi s.  St at .  § 247. 10 ( 1973- 74) . 18  However ,  t he 

maj or i t y opi ni on' s r el i ance on Bl i was i s mi spl aced i n r egar d t o 

LaBudde.    

¶116 I n Bl i was,  t he par t i es ent er ed i nt o a post - j udgment  

st i pul at i on,  whi ch was i ncor por at ed i nt o a cour t  or der ,  t o 

r educe t he amount  of  chi l d suppor t  t hat  Ar nol d Bl i was woul d pay 

f or  hi s son' s suppor t ,  i n exchange f or  Ar nol d' s agr eei ng t o 

cont r i but e t o hi s son' s educat i onal  expenses beyond t he boy' s 

                                                 
18 Maj or i t y op. ,  ¶¶35,  46- 48.  
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t went y- f i r st  bi r t hday.   I d.  at  636- 37.   Bot h par t i es agr eed t hat  

i f  t her e had been no st i pul at i on,  t he di vor ce cour t  woul d have 

been wi t hout  j ur i sdi ct i on.   I d.  at  637.   However ,  we di d not  

concl ude t hat  t he subj ect  mat t er  j ur i sdi ct i on of  t he cour t  

det er mi ned whet her  t he st i pul at i on t hat  was i ncor por at ed i nt o a 

cour t  or der  woul d be honor ed.    

¶117 To t he cont r ar y,  i n r evi ewi ng t he l egal  pr i nci pl es 

t hat  we woul d appl y,  we af f i r med t he l egi s l at i ve j ur i sdi ct i onal  

l i mi t at i on by expl ai ni ng t hat  a " t r i al  cour t ' s  j ur i sdi ct i on t o 

make pr ovi s i ons f or  t he car e,  cust ody,  mai nt enance and educat i on 

of  chi l dr en of  t he par t i es i s l i mi t ed t o mi nor  chi l dr en. "   I d.  

( emphasi s i n or i gi nal ) .   We di d enf or ce t he st i pul at i on,  but  not  

because t he subj ect  mat t er  j ur i sdi ct i on of  t he di vor ce cour t  had 

been expanded by agr eement  of  t he par t i es.   Rat her ,  we est opped 

Ar nol d f r om maki ng ar gument s by whi ch t o over t ur n t he or der  t hat  

r equi r ed hi m t o cont i nue t o pay suppor t  f or  hi s son' s 

educat i onal  expenses.   We expl ai ned:  

" [ W] her e t he cour t  di sposes of  t he pr oper t y  of  t he 
par t i es by st i pul at i on i n a manner  i n whi ch i t  coul d 
not  have di sposed of  t he pr oper t y i n an adver sar y 
pr oceedi ng,  t he gener al  r ul e appl i es t hat  a par t y who 
pr ocur es or  consent s t o t he ent r y of  t he decr ee i s 
est opped t o quest i on i t s val i di t y,  especi al l y wher e he 
has obt ai ned a benef i t  f r om i t . "  

I d.  at  640 ( quot i ng 24 Am.  Jur .  2d,  Di vor ce and Separ at i on,  

§ 907,  at  1030) .   We al so r el i ed on t he r easoni ng of  a Kansas 

deci s i on t o f ur t her  expl ai n:  

" A par t y cannot  i nvoke t he j ur i sdi ct i on and power  of  a 
cour t  f or  t he pur pose of  secur i ng i mpor t ant  r i ght s 
f r om hi s adver sar y t hr ough i t s  j udgment ,  and,  af t er  
havi ng obt ai ned t he r el i ef  desi r ed,  r epudi at e t he 
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act i on of  t he cour t  on t he gr ound t hat  i t  was wi t hout  
j ur i sdi ct i on. "  

I d.  at  641 ( quot i ng Bl edsoe v.  Seaman,  95 P.  576,  578- 79 ( Kan.  

1908) ) .    

¶118 And f i nal l y,  we af f i r med t hat  " ' [ t ] he par t i es cannot  

by st i pul at i on pr oscr i be,  modi f y or  oust  t he cour t  of  i t s  power  

t o det er mi ne t he di sposi t i on of  pr oper t y,  al i mony,  suppor t ,  

cust ody,  or  ot her  mat t er s i nvol ved i n a di vor ce pr oceedi ng. ' "   

I d.  at  639 n. 4 ( emphasi s added)  ( quot i ng Mi ner  v.  Mi ner ,  10 

Wi s.  2d 438,  442- 43,  103 N. W. 2d 4 ( 1960) ) .   Bl i was never  

concl uded t hat  Wi s.  St at .  § 247. 10 ( 1973- 74)  per mi t t ed t he 

par t i es t o st i pul at e t o expand t he subj ect  mat t er  j ur i sdi ct i on 

of  t he di vor ce cour t . 19   

 ¶119 I nst ead,  Bl i was t ur ns on t he est oppel  of  a par t y.   

That  i s,  Ar nol d Bl i was was pr event ed ( est opped)  f r om chal l engi ng 

t he val i di t y of  t he or der  i n t he f i r st  pl ace.   I n r el at i on t o 

t he c i r cumst ances of  t hi s case,  i f  Rober t  wer e al i ve and t r y i ng 

t o avoi d an obl i gat i on t o whi ch he st i pul at ed,  Bl i was coul d be 

r ai sed t o est op Rober t  f r om ar gui ng t hat  t he cour t  di d not  have 

                                                 
19 Schmi t z v.  Schmi t z,  70 Wi s.  2d 882,  236 N. W. 2d 657 

( 1975) ,  pr ovi des f ur t her  suppor t  f or  my concl usi on t hat  t he 
par t i es t o a di vor ce act i on cannot  st i pul at e t o expand t he 
subj ect  mat t er  j ur i sdi ct i on of  t he c i r cui t  cour t .   I n Schmi t z,  
t he par t i es st i pul at ed at  t he t i me of  t he di vor ce t hat  Har ol d 
woul d pay $15 per  week per  chi l d unt i l  each chi l d r eached 21 
year s of  age.   I d.  at  884.   Fi ve year s l at er  t he l egi s l at ur e 
changed t he age of  maj or i t y t o 18.   I d.   Har ol d st opped payi ng 
f or  t hose chi l dr en who had t ur ned 18,  and we uphel d hi s 
deci s i on,  not wi t hst andi ng t he par t i es '  st i pul at i on t hat  Har ol d 
pay f or  each chi l d unt i l  t he chi l d r eached 21.   I d.  at  884,  891.   
I n so concl udi ng,  we expl ai ned t hat  i t  was t he l egi s l at ur e,  not  
t he par t i es,  t hat  est abl i shed t he aut hor i t y of  t he c i r cui t  cour t  
s i t t i ng i n a di vor ce.   I d.  at  891.  
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subj ect  mat t er  j ur i sdi ct i on t o awar d t he par t i es '  pr oper t y t o 

non- par t i es. 20   

¶120 However ,  LaBudde was not  a par t y t o t he Tensf el dt  

di vor ce.   He di d not  make a pr omi se t hat  he i s t r y i ng t o avoi d.   

Accor di ngl y,  t her e i s no basi s upon whi ch t o est op LaBudde f r om 

chal l engi ng t he est at e pl anni ng por t i ons of  t he j udgment  as 

bei ng voi d f or  l ack of  c i r cui t  cour t  subj ect  mat t er  

j ur i sdi ct i on. 21  St at ed ot her wi se,  t her e i s no l egal  i mpedi ment  

t o LaBudde' s asser t i ng t hat  t he por t i on of  t he j udgment  t hat  

at t empt ed t o do est at e pl anni ng f or  t he benef i t  of  t he adul t  

chi l dr en was voi d f r om i t s i ncept i on.   Our  concl usi on i n Bl i was 

                                                 
20 The maj or i t y al so c i t es t o Ross v.  Ross,  149 Wi s.  2d 713,  

439 N. W. 2d 639 ( Ct .  App.  1989) ,  t o suppor t  t he same ar gument s i t  
makes usi ng Bl i was v.  Bl i was,  47 Wi s.  2d 635,  178 N. W. 2d 35 
( 1970) .   Maj or i t y op. ,  ¶¶49- 50.   I  do not  di sagr ee t hat  under  
t hese cases Rober t  l i kel y coul d have been est opped f r om 
cont est i ng t he val i di t y of  t he pr ovi s i on r equi r i ng hi m t o 
execut e a wi l l  i n f avor  of  hi s  adul t  chi l dr en.   However ,  nei t her  
of  t hese cases est ops LaBudde f r om ar gui ng t hat  t hat  pr ovi s i on 
of  t he j udgment  was voi d her e,  and t he vi ol at i on of  a voi d 
j udgment  cannot  be an unl awf ul  act .    

21 I n or der  t o successf ul l y asser t  est oppel  one must  addr ess 
t he f ol l owi ng:  

( 1)  Was t he pr omi se one whi ch t he pr omi sor  shoul d 
r easonabl y expect  t o i nduce act i on or  f or bear ance of  a 
def i ni t e and subst ant i al  char act er  on t he par t  of  t he 
pr omi see? 

( 2)  Di d t he pr omi se i nduce such act i on or  
f or bear ance? 

( 3)  Can i nj ust i ce be avoi ded onl y by enf or cement  
of  t he pr omi se? 

Hof f man v.  Red Owl  St or es,  I nc. ,  26 Wi s.  2d 683,  698,  133 N. W. 2d 
267 ( 1965) .     
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t ur ned on t he est oppel  of  Ar nol d Bl i was;  her e,  LaBudde cannot  be 

est opped.   Ther ef or e,  Bl i was cannot  be appl i ed t o pr ecl ude 

LaBudde' s def enses t o t he adul t  chi l dr en' s ai di ng and abet t i ng 

c l ai m.   

¶121 Fur t her mor e,  as t he Fl or i da Cour t  of  Appeal s 

concl uded,  Rober t ' s  pr omi se i s  enf or ceabl e as a cont r act ual  

obl i gat i on t hat  was not  br eached unt i l  Rober t  di ed wi t hout  a 

wi l l  t hat  was i n accor d wi t h t he st i pul at i on. 22  Tensf el dt ,  839 

So.  2d at  724.   The adul t  chi l dr en have been f ul l y pai d f or  

t hei r  t hi r d- par t y cont r act ual  r i ght s t hr ough t he Fl or i da 

pr oceedi ngs. 23   

¶122 I  r ecogni ze t hat  appel l at e cour t s on occasi on have 

concl uded t hat  a c i r cui t  cour t  i n a di vor ce act i on was wi t hout  

st at ut or y aut hor i t y t o ent er  some por t i on of  t he j udgment  

wi t hout  expl ai ni ng t hat  t hat  par t  of  t he j udgment  was voi d 

because of  t he r est r i ct ed j ur i sdi ct i on of  a c i r cui t  cour t  i n a 

                                                 
22 A l awyer  does not  act  unl awf ul l y when he assi st s a c l i ent  

wi t h act i ons t hat  may br each a cont r act ual  obl i gat i on of  t he 
c l i ent .   Rat her ,  i f  t he cont r act  of  a c l i ent  i s  br eached,  t he 
c l i ent  pays damages.   Bender son Dev.  Co.  v.  U. S.  Post al  Ser v. ,  
998 F. 2d 959,  962 ( Fed.  Ci r .  1993)  ( concl udi ng t hat  t he Post al  
Ser vi ce,  " l i ke any cont r act i ng par t y obt ai ns t he r i ght  t o 
per f or m or  t o br each i t s cont r act ual  obl i gat i ons" ) ;  30 E.  End v.  
Wor l d St eel  Pr ods.  Cor p. ,  110 N. Y. S. 2d 754,  757 ( N. Y.  Spec.  Ter m 
1952)  ( concl udi ng t hat  t he br each of  a cont r act  i s  not  " wr ongf ul  
or  unl awf ul " ) .   Rober t ' s  cont r act ual  obl i gat i ons wi t h r espect  t o 
t he adul t  chi l dr en have al r eady been l i t i gat ed,  and t he adul t  
chi l dr en have been pai d i n f ul l  f or  t hei r  c l ai m of  br each of  
cont r act .   See supr a not e 3.   

23 The adul t  chi l dr en agr eed t hat  af t er  cer t ai n payment s t o 
Const ance,  t he di st r i but i on t o t hem of  " t he r emai ni ng bal ance of  
t he est at e,  out r i ght  and f r ee of  f ur t her  t r ust ,  [ i s ]  i n f ul l  
sat i sf act i on of  t hei r  c l ai m under  t he Di vor ce Decr ee. "   Fl or i da 
Set t l ement  Agr eement  f or  t he Est at e of  Rober t  C.  Tensf el dt .  
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di vor ce act i on.   Bar nes i s a good exampl e of  t hat .   However ,  i n 

Bar nes,  t her e was no need t o expl ai n t hat  t he l ack of  subj ect  

mat t er  j ur i sdi ct i on made t hat  par t  of  t he di vor ce j udgment  voi d.   

Al l  t hat  was needed was t o det er mi ne whet her  t hat  par t  of  t he 

j udgment  was enf or ceabl e.   

¶123 By cont r ast  wi t h Bar nes,  our  di scussi on i n St asey was 

mor e compl et e,  even t hough al l  t hat  was needed was t o det er mi ne 

whet her  t he por t i on of  t he di vor ce j udgment  awar di ng at t or ney 

f ees as bet ween an at t or ney and cl i ent  was i n excess of  t he 

cour t ' s  subj ect  mat t er  j ur i sdi ct i on.   St asey,  168 Wi s.  2d at  39-

40.   We concl uded t hat  t he di vor ce cour t  had exceeded i t s 

subj ect  mat t er  j ur i sdi ct i on.   I d.  at  57.   Fur t her mor e,  we went  

on t o expl ai n t he r esul t i ng ef f ect  on t he por t i on of  t he 

j udgment  made i n excess of  t he cour t ' s  subj ect  mat t er  

j ur i sdi ct i on when we sai d,  " We have concl uded t hat  t hat  par t  of  

t he j udgment  awar di ng at t or ney f ees i s voi d. "   I d.  at  61.   

¶124 St asey i s of  s i gni f i cance f or  t he case now bef or e us 

because her e t her e i s a need t o under st and why t he 1974 di vor ce 

j udgment  i s not  enf or ceabl e as a j udgment .   St asey hel ps my 

anal ysi s i n t wo maj or  r espect s.   Fi r st ,  St asey c l ear l y expl ai ns 

t hat  t he subj ect  mat t er  j ur i sdi c t i on of  a c i r cui t  cour t  s i t t i ng 

i n a di vor ce act i on i s l i mi t ed t o t he expr ess gr ant  of  aut hor i t y  

by t he l egi s l at ur e.   I d.  at  48.   Second,  St asey conf i r ms t hat  

when a di vor ce cour t  act s i n excess of  i t s  subj ect  mat t er  

j ur i sdi ct i on,  t hat  por t i on of  t he j udgment  i s voi d.   I d.  at  61.   

Because t he vi ol at i on of  a voi d j udgment  i s not  an unl awf ul  act ,  



No.   2007AP1638. pdr  

 

21 
 

LaBudde di d not  ai d and abet  an unl awf ul  act .   Accor di ngl y,  t he 

ai di ng and abet t i ng c l ai m agai nst  LaBudde shoul d be di smi ssed.  

E.  Qual i f i ed I mmuni t y 

¶125 An at t or ney who act s i n a pr of essi onal  capaci t y has 

qual i f i ed i mmuni t y f or  t he act i ons he t akes i n assi st ance of  hi s 

c l i ent .   St er n v .  Thompson & Coat es,  Lt d. ,  185 Wi s.  2d 220,  242,  

517 N. W. 2d 658 ( 1994)  ( c i t i ng St r i d v.  Conver se,  111 Wi s.  2d 

418,  429,  331 N. W. 2d 350 ( 1983) ;  Goer ke v.  Voj vodi ch,  67 Wi s.  2d 

102,  105,  226 N. W. 2d 211 ( 1975) ;  Langen v.  Bor kowski ,  188 Wi s.  

277,  301,  206 N. W.  181 ( 1925) ) .   " An at t or ney i s i mmune f r om 

l i abi l i t y  t o t hi r d par t i es so l ong as t he at t or ney pur sues i n 

good f ai t h hi s or  her  c l i ent ' s i nt er est s on a mat t er  f ai r l y  

debat abl e i n t he l aw. "   I d.    

¶126 Her e,  LaBudde dr af t ed t he 1992 wi l l  wi t h t he good 

f ai t h bel i ef  t hat  a pr ovi s i on i n t he 1974 j udgment  was not  

enf or ceabl e as a j udgment ,  but  r at her ,  t hat  i t  was a cont r act ual  

obl i gat i on. 24  I t  i s  i mpor t ant  f or  t he r eader  t o not e t hat  i n 

June of  1992,  t he cour t  of  appeal s deci ded Bar nes,  whi ch 

concl uded t hat  a c i r cui t  cour t  has no aut hor i t y t o or der  est at e 

pl anni ng i n a di vor ce j udgment .   LaBudde dr af t ed Rober t ' s  wi l l  

i n November  of  1992.   Ther ef or e,  at  t he t i me LaBudde dr af t ed 

Rober t ' s  1992 wi l l ,  t he most  r ecent  deci s i on on whet her  t he 

est at e pl anni ng pr ovi s i ons of  t he di vor ce j udgment  wer e val i d 

was est abl i shed i n Bar nes.   Based on t he l aw t hen i n ef f ect ,  

LaBudde concl uded t hat  Rober t  had onl y a cont r act ual  obl i gat i on 

t o make a wi l l  bequeat hi ng t wo- t hi r ds of  hi s est at e t o hi s adul t  

                                                 
24 Cr oss- Appel l ant s '  br i ef  at  31.  
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chi l dr en.   I  agr ee wi t h t hat  concl usi on,  as I  have expl ai ned 

above.   

¶127 The maj or i t y opi ni on asser t s t hat  " i t  was not  f ai r l y  

debat abl e t hat  a c l i ent  must  f ol l ow a cour t  j udgment . " 25  The 

maj or i t y t hen asser t s t hat  " Rober t  was obl i gat ed t o f ol l ow t he 

cour t ' s  j udgment  unl ess i t  was modi f i ed i n a pr oceedi ng i n t he 

c i r cui t  cour t  or  on appeal . " 26   

¶128 The l aw on one' s obl i gat i on t o f ol l ow a j udgment  t o 

whi ch one i s a par t y i s not  so absol ut e as t he maj or i t y asser t s.   

One does not  have an obl i gat i on t o f ol l ow a voi d pr ovi s i on i n a 

j udgment .   Cl i ne v.  Whi t aker ,  144 Wi s.  439,  442,  129 N. W.  400 

( 1911) .   Rat her ,  a voi d pr ovi s i on may be chal l enged at  any t i me,  

i n any " pr oceedi ngs i n whi ch i t  i s  dr awn i n quest i on. "   

Fi schbeck,  162 Wi s.  at  18.   Her e,  t he wi l l  pr ovi s i on i n t he 1974 

di vor ce j udgment  has been dr awn i nt o quest i on.   As I  have 

expl ai ned above,  t hat  pr ovi s i on i s voi d as a j udgment ,  havi ng 

been made i n excess of  t he c i r cui t  cour t ' s  subj ect  mat t er  

j ur i sdi ct i on.   St asey,  168 Wi s.  2d at  61.   Rober t  coul d not  be 

r equi r ed by cont empt  pr oceedi ngs t o f ol l ow t hat  par t  of  t he 

di vor ce j udgment ,  unl ess he wer e est opped f r om ar gui ng t hat  t he 

c i r cui t  cour t  had no subj ect  mat t er  j ur i sdi ct i on t o or der  est at e 

pl anni ng i n f avor  of  t he adul t  chi l dr en,  as we concl uded Ar nol d 

                                                 
25 Maj or i t y op. ,  ¶36.  

26 I d. ,  ¶37 ( c i t i ng St at e v.  Ramsay,  16 Wi s.  2d 154,  165,  
114 N. W. 2d 118 ( 1962)  and Cl i ne v.  Whi t aker ,  144 Wi s.  439,  439,  
129 N. W.  400 ( 1911) ) .  
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Bl i was was. 27  Cowi e,  150 Wi s.  at  440- 41.   The pr ovi s i on coul d 

al so be enf or ced as a cont r act  pr ovi s i on,  as was done i n t he 

Fl or i da cour t s.   Tensf el dt ,  839 So.  2d at  722. 28  The l aw i n 

r egar d t o t he ef f ect  of  voi d j udgment s and Bar nes'  r ecent l y 

r el eased concl usi on pr ovi ded LaBudde wi t h at  l east  a good f ai t h 

bel i ef  t hat  assi st i ng Rober t  i n t he est at e pl an he chose was not  

ai di ng and abet t i ng an unl awf ul  act ,  al t hough LaBudde may have 

been assi st i ng a br each of  cont r act . 29  I n my vi ew,  i t  i s  

pat ent l y unf ai r  of  t he maj or i t y opi ni on t o over r ul e Bar nes,  

whi ch was deci ded onl y a f ew mont hs bef or e LaBudde dr af t ed t he 

1992 wi l l ,  and t hen t o decl ar e t her e was no l aw on whi ch LaBudde 

coul d have based a good f ai t h bel i ef  t hat  he assi st ed Rober t  

onl y i n a pot ent i al  br each of  cont r act .    

¶129 The maj or i t y opi ni on ci t es Ramsey and Cl i ne. 30  

However ,  t hose cases do not  suppor t  t he posi t i on t he maj or i t y 

opi ni on has t aken.   I n Ramsey,  we exami ned Wi s.  St at .  

§ 256. 03( 3)  ( 1961- 62) ,  whi ch pr ovi des:  

                                                 
27 I n Bl i was,  we est opped Ar nol d Bl i was f r om cont est i ng t he 

val i di t y of  t he or der  t hat  i ncor por at ed hi s st i pul at i on.   
Bl i was,  47 Wi s.  2d at  640.   

28 As expl ai ned above,  LaBudde had advi sed Rober t  t hat  t he 
st i pul at i on cr eat ed onl y a cont r act ual  obl i gat i on.  

29 As I  expl ai ned above,  br eachi ng a cont r act  i s  not  
commi t t i ng an i l l egal  act .   When one br eaches a cont r act ,  one 
pays damages.   See supr a not e 22.   Payi ng damages f or  t he br each 
of  a cont r act  t o make a wi l l  i s  what  t he Fl or i da cour t  or der ed.   
Tensf el dt  v.  Tensf el dt ,  839 So.  2d 720,  721- 22 ( Fl a.  Di st .  Ct .  
App.  2003) .    

30 Maj or i t y op. ,  ¶37.  
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Ever y cour t  of  r ecor d shal l  have power  t o puni sh,  as 
f or  a cr i mi nal  cont empt ,  per sons gui l t y of  ei t her  of  
t he f ol l owi ng act s and no ot her :    

.  .  .   

( 3)  Wi l f ul  di sobedi ence of  any pr ocess or  or der  
l awf ul l y i ssued or  made by i t .  

( Emphasi s added. )   We expl ai ned t hat  § 256. 03( 3)  was a 

codi f i cat i on of  t he common l aw.   Ramsey,  16 Wi s.  2d at  165.   I n 

our  di scussi on of  t he common l aw,  and t her ef or e our  

i nt er pr et at i on of  § 256. 03( 3) ,  we f ur t her  expl ai ned t hat  t he 

f i r st  or der  of  busi ness was t o det er mi ne whet her  t he cour t  or der  

had been " l awf ul l y i ssued or  made. "   I d.   We expl ai ned t hat  t hi s 

was i mpor t ant  because " [ t ] he uni ver sal  r ul e i s t hat  t he f ai l ur e 

of  a per son t o obey an or der  t hat  [ a cour t  has hel d]  i s  voi d f or  

want  of  j ur i sdi ct i on i n t he i ssui ng cour t  i s  not  puni shabl e as 

cont empt . "   I d.  ( c i t at i ons omi t t ed) .    

¶130 I  agr ee t hat  t he f i r st  quest i on t o be addr essed when 

i t  i s  c l ai med t hat  a cour t  or der  has been vi ol at ed i s whet her  

t he cour t  t hat  made t he or der  had subj ect  mat t er  j ur i sdi ct i on t o 

do so. 31  Because t he di vor ce cour t  di d not  have subj ect  mat t er  

                                                 
31 The maj or i t y opi ni on says,  " t her e i s no cl ai m t hat  t he 

di vor ce cour t  l acked j ur i sdi ct i on. "   I d. ,  ¶42.   I t  al so opi nes 
t hat  " [ e] ven i f  LaBudde bel i eved t hat  t he j udgment  exceeded t he 
di vor ce cour t ' s  aut hor i t y under  t he 1974 st at ut es,  t he onl y 
l awf ul  cour ses of  act i on wer e t o f ol l ow t he j udgment ,  t o ask t he 
cour t  t o modi f y i t ,  or  t o appeal  t he j udgment . "   I d.   Wi t h al l  
due r espect ,  t he maj or i t y opi ni on i s wr ong on t he f act s and on 
t he l aw.   LaBudde has consi st ent l y mai nt ai ned t hat  t he di vor ce 
cour t  was wi t hout  power  t o or der  Rober t  t o mai nt ai n a wi l l  i n 
f avor  of  t he adul t  chi l dr en,  and t hat  Rober t ' s  obl i gat i on t o t he 
adul t  chi l dr en was cont r act ual  i n nat ur e.   Fur t her mor e,  t he l aw 
i n Wi sconsi n does not  r equi r e compl i ance wi t h a voi d j udgment .   
Ramsey,  16 Wi s.  2d at  165.     
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j ur i sdi ct i on t o or der  Rober t  t o mai nt ai n a wi l l  l eavi ng t wo-

t hi r ds of  hi s net  est at e t o t he adul t  chi l dr en,  Ramsey act ual l y 

suppor t s my posi t i on t hat  Rober t  di d not  act  unl awf ul l y when he 

di d not  compl y wi t h t hat  por t i on of  t he di vor ce j udgment .   

Ther ef or e,  LaBudde' s dr af t i ng of  t he 1992 wi l l  di d not  ai d and 

abet  an unl awf ul  act .   Cl i ne i s s i mi l ar  t o Ramsey,  i n t hat  i t s  

di scussi on i s qual i f i ed by f i r st  pr ovi di ng t hat  t he cour t  must  

have subj ect  mat t er  j ur i sdi ct i on t o ent er  a l awf ul  or der .   

Cl i ne,  144 Wi s.  at  442.     

¶131 I t  has been LaBudde' s posi t i on t hr oughout  t hese 

pr oceedi ngs t hat  t he wi l l  pr ovi si on i n t he 1974 di vor ce j udgment  

was unenf or ceabl e as a j udgment ,  f r om i t s i ncept i on. 32  

Cer t ai nl y,  gi ven t he many cases ci t ed above,  LaBudde had at  

l east  a good f ai t h bel i ef  t hat  hi s assi st ance t o Rober t  di d not  

v i ol at e a l awf ul  pr ovi s i on of  t he di vor ce j udgment .   Ther ef or e,  

I  concl ude t hat  LaBudde has i mmuni t y f r om l i abi l i t y  f or  t he 

l egal  r epr esent at i on he pr ovi ded.   

F.  St at ut e of  Repose 

¶132 The maj or i t y l eaves open t he quest i on of  what  st at ut e 

of  l i mi t at i ons appl i es t o LaBudde' s act  of  dr af t i ng t he 1992 

wi l l . 33  I  l eave t hat  quest i on unaddr essed as wel l .   However ,  I  

wr i t e t o poi nt  out  t hat  even i f  I  wer e t o assume,  ar guendo,  t hat  

                                                 
32 Cr oss- Appel l ant ' s br i ef  at  35- 36.   The maj or i t y opi ni on 

asser t s t hat  t he wor d " voi d"  does not  appear  i n LaBudde' s br i ef .   
Maj or i t y op. ,  ¶43 n. 19.   However ,  " voi d"  i s an apt  t er m t o 
descr i be a j udgment  t hat  was unenf or ceabl e as a j udgment  f r om 
i t s i ncept i on,  as LaBudde asser t s her e.   St asey v.  Mi l l er ,  168 
Wi s.  2d 37,  61,  483 N. W. 2d 221 ( 1992) .   

33 Maj or i t y op. ,  ¶58.  
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dr af t i ng t he 1992 wi l l  ai ded and abet t ed an unl awf ul  act ,  Rober t  

r econf i r med t hat  wi l l  i n 1999.   On December  6,  1994,  20 year s 

af t er  t he j udgment  was ent er ed,  t he 20- year  st at ut e of  r epose 

f ound i n Wi s.  St at .  § 893. 40 est abl i shed a bar  t o an act i on t o 

enf or ce t he j udgment .   Hami l t on,  261 Wi s.  2d 458,  ¶27.    

¶133 LaBudde r ai ses Wi s.  St at .  § 893. 40 as a bar  t o t he 

adul t  chi l dr en' s c l ai ms. 34  Sect i on 893. 40 pr ovi des:  

Act i on on j udgment  or  decr ee;  cour t  of  r ecor d.   
Except  as pr ovi ded i n ss.  846. 04( 2)  and ( 3)  and 
893. 415,  act i on upon a j udgment  or  decr ee of  a cour t  
of  r ecor d of  any st at e or  of  t he Uni t ed St at es shal l  
be commenced wi t hi n 20 year s af t er  t he j udgment  or  
decr ee i s ent er ed or  be bar r ed. 35   

¶134 I n Hami l t on,  we addr essed Wi s.  St at .  § 893. 40 r el at i ve 

t o a di vor ce j udgment .   We wer e asked t o exami ne whet her  t he 

St at e,  as t he r eal  par t y i n i nt er est ,  coul d seek t o col l ect  

unpai d chi l d suppor t  on a di vor ce j udgment  ent er ed i n 1970 and 

modi f i ed i n 1977,  t hr ough an act i on t he St at e commenced May 22,  

2000.   Hami l t on,  261 Wi s.  2d 458,  ¶15.   I n or der  t o answer  t hat  

quest i on,  we exami ned § 893. 40,  whi ch we concl uded was a st at ut e 

of  r epose,  r at her  t han a st at ut e of  l i mi t at i ons.   I d. ,  ¶28.    

¶135 We expl ai ned t hat  " [ s] t at ut es of  r epose oper at e 

di f f er ent l y f r om st at ut es of  l i mi t at i ons.   A st at ut e of  

l i mi t at i ons usual l y est abl i shes t he t i me f r ame wi t hi n whi ch a 

c l ai m must  be i ni t i at ed af t er  a cause of  act i on act ual l y 

                                                 
34 Cr oss- Appel l ant s '  br i ef  at  12,  32.  

35 Wi sconsi n St at .  § 846. 04 appl i es t o mor t gage f or ecl osur es 
and Wi s.  St at .  § 893. 415 appl i es t o act i ons t o col l ect  chi l d 
suppor t  or  f ami l y suppor t .   Nei t her  pr ovi s i on has any r el evance 
t o t he c l ai ms of  t he adul t  chi l dr en.    
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accr ues. "   I d. ,  ¶29 ( c i t i ng Ai cher  v.  Wi s.  Pat i ent s Comp.  Fund,  

2000 WI  98,  ¶26,  237 Wi s.  2d 99,  613 N. W. 2d 849) .   We cont r ast ed 

t hi s wi t h t he oper at i on of  a st at ut e of  r epose,  whi ch act ual l y 

" l i mi t s t he t i me per i od wi t hi n whi ch an act i on may be br ought  

based on t he dat e of  an act  or  omi ssi on. "   I d.   Most  i mpor t ant l y 

f or  my anal ysi s her e,  we expl ai ned t hat  " [ a]  st at ut e of  r epose 

does not  r el at e t o t he accr ual  of  a cause of  act i on.   I n f act ,  

i t  may cut  of f  l i t i gat i on bef or e a cause of  act i on ar i ses. "   I d.  

( emphasi s i n or i gi nal ) .   We al so expl ai ned t hat  t he " act "  t hat  

t r i gger s Wi s.  St at .  § 893. 40 i s t he ent r y of  t he j udgment .   I d.  

¶136 I n t he adul t  chi l dr en' s ai di ng and abet t i ng act i on,  

t hey necessar i l y  seek t o enf or ce t he t er ms of  t he di vor ce 

j udgment  because t hei r  damages f or  ai di ng and abet t i ng ar e 

dependent  on t hei r  r ecover y had t he j udgment  been enf or ceabl e.   

That  i s,  t her e can be no r ecover y f or  ai di ng and abet t i ng i f  

t her e can be no r ecover y f or  v i ol at i on of  t he di vor ce j udgment .   

74 Am.  Jur .  2d Tor t s § 60 ( i nst r uct i ng t hat  " [ o] ne who .  .  .  

ai ds[ ]  or  abet s a wr ongf ul  act  by anot her  i s r egar ded as bei ng 

as r esponsi bl e as t he one who commi t s t he act ,  so as t o i mpose 

l i abi l i t y  upon t he f or mer  t o t he same ext ent  as i f  he had 

per f or med t he act  hi msel f " ) ;  see al so,  e. g. ,  Abr ami an v .  

Pr esi dent  & Fel l ows of  Har var d Col l ege,  731 N. E. 2d 1075,  1088 

( Mass.  2000)  ( concl udi ng t hat  because t he under l y i ng c l ai m was 

di smi ssed,  t he ai di ng and abet t i ng c l ai m based on t hat  

under l y i ng c l ai m coul d not  be mai nt ai ned) ;  Tat e v.  Dep' t  of  

Ment al  Heal t h,  645 N. E. 2d 1159,  1164 n. 2 ( Mass.  1995)  

( expl ai ni ng t hat  because " pl ai nt i f f  woul d not  be abl e t o sat i sf y 
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her  bur den of  pr oof  t hat  t he Associ at i on di scr i mi nat ed .  .  .  

summar y j udgment  shoul d be gr ant ed on t he pl ai nt i f f ' s  c l ai m t hat  

t he depar t ment  and t he commi ssi on ai ded and condoned t he act i ons 

of  t he Associ at i on" ) .   LaBudde,  by ai di ng and abet t i ng Rober t ,  

can be no mor e l i abl e t han Rober t  hi msel f  woul d be.   Ther ef or e,  

because Wi s.  St at .  § 893. 40 bar s enf or cement  of  t he j udgment  

agai nst  Rober t  subsequent  t o December  5,  1994,  t he c l ai m f or  

ai di ng and abet t i ng i s necessar i l y  bar r ed as wel l .    

¶137 The act  t hat  st ar t ed t he r unni ng of  Wi s.  St at .  

§ 893. 40' s st at ut e of  r epose was t he ent r y of  t he di vor ce 

j udgment  on December  5,  1974.   I d.   Accor di ngl y,  no act i on coul d 

be br ought  t o enf or ce t he t er ms of  t he j udgment ,  as a j udgment ,  

af t er  December  5,  1994.   I n 1999,  Rober t  r eaf f i r med t he wi l l  

t hat  was pr obat ed at  hi s deat h i n 2000.   At  t hat  t i me,  Rober t  

was no l onger  const r ai ned by t he j udgment ,  as a j udgment ,  i n 

r egar d t o what  post humous di st r i but i on he chose f or  hi s 

pr oper t y.   As we have not ed t hr oughout ,  Rober t  had cont r act ual  

obl i gat i ons t hat  r emai ned.   However ,  t hose obl i gat i ons wer e 

l i t i gat ed and payment  was made f or  t hem i n t he Fl or i da pr obat e 

pr oceedi ngs.   Accor di ngl y,  t he adul t  chi l dr en' s act i on now 

bef or e us i s pr ecl uded by § 893. 40.   

I I I .   CONCLUSI ON 

¶138 I  wr i t e separ at el y f or  t hr ee r easons:   ( 1)  I  concl ude 

t hat  t he pl ai nt i f f s '  c l ai m agai nst  LaBudde,  based on ai di ng and 

abet t i ng Rober t  i n al l egedl y v i ol at i ng a pr ov i s i on of  a 1974 

di vor ce j udgment  t hat  r equi r ed hi m t o wi l l  t wo- t hi r ds of  hi s net  

est at e t o hi s t hr ee adul t  chi l dr en,  f ai l s  t o st at e a c l ai m on 
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whi ch r el i ef  can be gr ant ed because t he est at e pl anni ng 

pr ovi s i on of  t he di vor ce j udgment  exceeded t he ci r cui t  cour t ' s  

subj ect  mat t er  j ur i sdi ct i on;  ( 2)  I  concl ude t hat  LaBudde was 

i mmune f r om l i abi l i t y  i n dr af t i ng Rober t ' s  1992 wi l l  because 

LaBudde pr oceeded i n a good f ai t h bel i ef  t hat  t he pr ovi s i on i n 

t he 1974 di vor ce j udgment  t hat  r equi r ed est at e pl anni ng i n f avor  

of  t he adul t  chi l dr en was voi d f r om i t s i ncept i on,  as a 

j udgment ;  and ( 3)  I  concl ude t hat  even i f  I  wer e t o assume,  

ar guendo,  t hat  t he di r ect i ve t o make a wi l l  i n t he 1974 di vor ce 

j udgment  wer e enf or ceabl e when made,  Wi s.  St at .  § 893. 40,  a 20-

year  st at ut e of  r epose,  pr ec l uded act i ons on t he di vor ce 

j udgment  af t er  December  5,  1994.   Ther ef or e,  t he di vor ce 

j udgment  had no ef f ect ,  as a j udgment ,  i n 1999 when Rober t  

r eaf f i r med t he wi l l  t hat  he made i n 1992,  and i t  had no ef f ect  

at  hi s deat h i n 2000.   As a r esul t ,  t he ai di ng and abet t i ng 

c l ai m agai nst  LaBudde must  be di smi ssed.   Because t he maj or i t y 

opi ni on concl udes ot her wi se,  I  r espect f ul l y di ssent  f r om t hat  

por t i on of  t he maj or i t y opi ni on t hat  addr esses t he ai di ng and 

abet t i ng c l ai m.  

¶139 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns t hi s concur r ence/ di ssent .  
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