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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.   Thi s i s a r ev i ew of  a 

publ i shed cour t  of  appeal s '  deci s i on1 t hat  r ever sed t he deci s i on 

of  t he Jef f er son Count y Ci r cui t  Cour t ,  Randy R.  Koschni ck,  

Judge.   The ci r cui t  cour t  concl uded t hat  Wi s.  St at .  

§ 943. 201( 2) ( c) ( 2005- 06) , 2 whi ch puni shes t he unaut hor i zed use of  

anot her  i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on i n or der  

t o har m t he i ndi v i dual ' s r eput at i on,  was unconst i t ut i onal  as 

appl i ed t o Bar on.   The St at e appeal ed,  and t he cour t  of  appeal s 

                                                 
1 St at e v.  Bar on,  2008 WI  App 90,  312 Wi s.  2d 789,  754 

N. W. 2d 175.   

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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r ever sed t he ci r cui t  cour t .   Bar on pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we accept ed.   We af f i r m t he cour t  of  appeal s '  

deci s i on.  

¶2 Thi s case r equi r es us t o deci de whet her  Wi s.  St at .  

§ 943. 201( 2) ( c)  i s  unconst i t ut i onal  as appl i ed t o Bar on because 

i t  v i ol at es hi s Fi r st  Amendment  r i ght  t o f r eedom of  speech.   We 

concl ude t hat  t he St at e has shown beyond a r easonabl e doubt  t hat  

§ 943. 201( 2) ( c) ,  as appl i ed t o Bar on,  i s nar r owl y t ai l or ed t o 

achi eve a compel l i ng gover nment  i nt er est  and t her ef or e does not  

v i ol at e Bar on' s const i t ut i onal  r i ght  t o f r eedom of  speech.  

I .  BACKGROUND 

¶3 Chr i st opher  Bar on wor ked as an emer gency medi cal  

t echni c i an f or  t he c i t y of  Jef f er son under  t he di r ect i on of  Mar k 

Fi sher  who was t he di r ect or  of  Jef f er son' s Emer gency Medi cal  

Ser vi ces.    

¶4 As al l eged i n t he cr i mi nal  compl ai nt ,  on August  10,  

2006,  Bar on accessed Mar k Fi sher ' s e- mai l  account  by usi ng 

Fi sher ' s passwor d,  whi ch Bar on had pr evi ousl y acqui r ed.   Af t er  

accessi ng Fi sher ' s e- mai l  account ,  Bar on f ound a number  of   

e- mai l s al l egedl y showi ng t hat  Fi sher  was havi ng an ext r amar i t al  

af f ai r .   Bar on or gani zed t he var i ous e- mai l s i nt o one e- mai l  

message and t hen sent  t he message t o peopl e i n t he Jef f er son 

communi t y.   The si mi l ar  subj ect  l i ne of  t he e- mai l  message sent  

was such as:  " What ' s Mar k been up t o. "   The e- mai l s wer e 

di scussi ons bet ween Fi sher  and a woman ot her  t han hi s spouse 

about  t hei r  sexual  act i v i t y and sexual  pr ef er ences.   Even t hough 

Bar on was t he one who or gani zed and sent  t he e- mai l s,  he di d so 
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i n a manner  t hat  made t he e- mai l s appear  t o come f r om Mar k 

Fi sher ' s e- mai l  account .   The day af t er  Bar on sent  out  t he  

e- mai l s,  Fi sher  commi t t ed sui c i de.  

¶5 When quest i oned by aut hor i t i es,  Bar on admi t t ed t hat  he 

had sent  t he e- mai l s t o get  Fi sher  i n t r oubl e.   Bar on st at ed 

t hat  he or i gi nal l y i nt ended t o send t he e- mai l s onl y t o Fi sher ' s 

wi f e,  but  he t hen sent  t hem t o ot her  peopl e so t hey coul d see 

t hat  Fi sher  was not  " gol den. "  

¶6 Bar on was char ged as f ol l ows:  cr i mi nal  def amat i on i n 

v i ol at i on of  Wi s.  St at .  § 942. 01( 1) ,  whi ch was vol unt ar i l y  

di smi ssed by t he St at e;  t wo count s of  obst r uct i ng an of f i cer  i n 

v i ol at i on of  Wi s.  St at .  § 946. 41( 1) ;  t wo count s of  comput er  

cr i mes i n v i ol at i on of  Wi s.  St at .  § 943. 70( 2) ;  and i dent i t y 

t hef t  i n v i ol at i on of  Wi s.  St at .  § 943. 201( 2) ( c) .   

¶7 The onl y char ge at  i ssue i n t hi s appeal  i s  t he 

i dent i t y t hef t  v i ol at i on under  Wi s.  St at .  § 943. 201( 2) ( c) .   Wi t h 

r egar d t o t hat  char ge,  t he compl ai nt  pr ovi ded t hat  Bar on " di d 

i nt ent i onal l y use per sonal  i dent i f y i ng i nf or mat i on or  per sonal  

i dent i f i cat i on document s .  .  .  of  Mar k G.  Fi sher  t o har m t he 

r eput at i on of  [ Fi sher ]  wi t hout  [ Fi sher ' s]  aut hor i zat i on or  

consent  by r epr esent i ng t hat  he was [ Fi sher ]  .  .  .  . "   The 

i nf or mat i on,  whi ch was f i l ed on November  13,  2006,  c l ar i f i ed 

t hat  t he per sonal  i dent i f y i ng i nf or mat i on t hat  Bar on used was 

Mar k Fi sher ' s name.   

¶8 Bar on f i l ed a mot i on t o di smi ss t he Wi s.  St at .  

§ 943. 201( 2) ( c)  char ge because he ar gued t hat  t he st at ut e was 

unconst i t ut i onal  as appl i ed t o hi s conduct .   The ci r cui t  cour t  
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gr ant ed t he mot i on.   The ci r cui t  cour t  r easoned t hat  

§ 943. 201( 2) ( c)  cont ai ns a def amat i on el ement ,  whi ch i nt er f er es 

wi t h Bar on' s Fi r st  Amendment  r i ght  t o f r ee speech,  i . e. ,  hi s 

Fi r st  Amendment  r i ght  t o def ame a publ i c of f i c i al .   The ci r cui t  

cour t  concl uded t hat  whi l e i t  was not  a c l ear  cut  case and t her e 

wer e r easonabl e ar gument s on bot h s i des,  i t  had concer ns about  

t he chi l l i ng ef f ect  t hat  woul d ar i se by appl y i ng t hi s st at ut e t o 

Bar on' s conduct .  

¶9 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

deci s i on.   I t  concl uded t hat  Bar on' s l ogi c was f l awed because he 

f ocused on t he " pur pose"  el ement  i n i sol at i on.   The cour t  of  

appeal s st at ed t hat  " Wi sconsi n st at ut es ar e r epl et e wi t h 

pr ovi s i ons t hat  cr i mi nal i ze conduct  t hat  may ot her wi se be 

const i t ut i onal l y pr ot ect ed,  i f  t hat  conduct  i s car r i ed out  i n an 

unl awf ul  manner . " 3  As a r esul t ,  Bar on pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we accept ed.     

I I .  STANDARD OF REVI EW 

¶10 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw t hat  we r evi ew de novo.   St at e v.  Zar nke,  224 Wi s.  2d 116,  

124,  589 N. W. 2d 370 ( 1999) .   A pr esumpt i on of  const i t ut i onal i t y 

gener al l y exi st s f or  a l egi s l at i ve enact ment ,  and as a r esul t ,  

                                                 
3 The cour t  of  appeal s,  r el y i ng on an ar gument  made by t he 

St at e,  al so r easoned t hat  Wi s.  St at .  § 943. 201( 2) ( c)  was 
const i t ut i onal  because i f  Bar on' s l ogi c was f ol l owed,  t he 
br i ber y st at ut e——Wi s.  St at .  § 946. 10( 1) ——woul d be 
unconst i t ut i onal .   We decl i ne t he oppor t uni t y t o eval uat e t he 
const i t ut i onal i t y of  t he br i ber y st at ut e because t hat  i ssue i s  
not  now bef or e t he cour t  and i t  i s  not  det er mi nat i ve i n our  
eval uat i on of  § 943. 201( 2) ( c) .    
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t hose chal l engi ng a st at ut e' s const i t ut i onal i t y must  show i t  i s  

unconst i t ut i onal  beyond a r easonabl e doubt .   I d.   However ,  

because Wi s.  St at .  § 943. 201( 2) ( c)  i mpl i cat es Fi r st  Amendment  

r i ght s,  t he St at e has t he bur den t o pr ove t hat  t he st at ut e i s 

const i t ut i onal  beyond a r easonabl e doubt .   I d.  at  124- 25.   As 

di scussed i n ¶¶31- 32,  t he St at e must ,  t her ef or e,  pr ove t hat  t hi s 

st at ut e passes ei t her  st r i ct  or  i nt er medi at e scr ut i ny t o be 

deemed const i t ut i onal .    

I I I .  ANALYSI S 

¶11 Wi sconsi n St at .  § 943. 201,  " Unaut hor i zed use of  an 

i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on or  document s, "  

pr ovi des i n r el evant  par t :  

( 2)  Whoever ,  f or  any of  t he f ol l owi ng pur poses,  
i nt ent i onal l y uses,  at t empt s t o use,  or  possesses wi t h 
i nt ent  t o use any per sonal  i dent i f y i ng i nf or mat i on or  
per sonal  i dent i f i cat i on document  of  an i ndi v i dual ,  
i ncl udi ng a deceased i ndi v i dual ,  wi t hout  t he 
aut hor i zat i on or  consent  of  t he i ndi v i dual  and by 
r epr esent i ng t hat  he or  she i s t he i ndi v i dual ,  t hat  he 
or  she i s act i ng wi t h t he aut hor i zat i on or  consent  of  
t he i ndi v i dual ,  or  t hat  t he i nf or mat i on or  document  
bel ongs t o hi m or  her  i s gui l t y of  a Cl ass H f el ony:  

 .  .  .  .  

( c)  To har m t he r eput at i on .  .  .  of  t he 
i ndi v i dual . 4 

¶12 The Fi r st  Amendment 5 pr ovi des:  " Congr ess shal l  make no 

l aw r espect i ng an est abl i shment  of  r el i gi on,  or  pr ohi bi t i ng t he 

                                                 
4 We l i mi t  our  anal ysi s and deci s i on i n t hi s case t o t he 

por t i on of  Wi s.  St at .  § 943. 201( 2) ( c)  t hat  was char ged,  i . e. ,  
t he por t i on of  t he st at ut e t hat  pr ohi bi t s t he i nt ent  t o har m an 
i ndi v i dual ' s r eput at i on by t he unaut hor i zed use of  t he 
i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on.  
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f r ee exer ci se t her eof ;  or  abr i dgi ng t he f r eedom of  speech,  or  of  

t he pr ess;  or  t he r i ght  of  t he peopl e peaceabl y t o assembl e,  and 

t o pet i t i on t he Gover nment  f or  a r edr ess of  gr i evances. "  

¶13 Pur suant  t o Wi s.  St at .  § 943. 201( 2) ( c) ,  Bar on was 

char ged wi t h one count  of  i dent i t y t hef t ;  t he St at e al l eged t hat  

Bar on " di d i nt ent i onal l y use per sonal  i dent i f y i ng i nf or mat i on or  

per sonal  i dent i f i cat i on document s .  .  .  of  Mar k G.  Fi sher  t o 

har m t he r eput at i on of  [ Fi sher ]  wi t hout  [ Fi sher ' s]  aut hor i zat i on 

or  consent  by r epr esent i ng t hat  he was [ Fi sher ]  .  .  .  . "  

¶14 I n or der  t o det er mi ne i f  Wi s.  St at .  § 943. 201( 2) ( c) ,  

as appl i ed t o Bar on,  v i ol at es hi s Fi r st  Amendment  r i ght s we must  

addr ess t wo cr uci al  quest i ons:  Fi r st ,  does § 943. 201( 2) ( c)  

r egul at e speech6 or  conduct  al one?  I f  nei t her  speech nor  

expr essi ve conduct  i s bei ng r egul at ed,  we need not  ut i l i ze a 

Fi r st  Amendment  anal ysi s because t he st at ut e does not  i mpl i cat e 

t he Fi r st  Amendment .   Second,  i f  speech or  expr essi ve conduct  i s 

bei ng r egul at ed,  i s t he st at ut e' s r egul at i on cont ent  based or  

cont ent  neut r al ?  A cont ent - based st at ut e must  sur vi ve st r i ct  

scr ut i ny wher eas a cont ent - neut r al  st at ut e must  sur vi ve onl y 

i nt er medi at e scr ut i ny.   I n ei t her  event ,  i t  i s  t he St at e' s 

bur den t o pr ove t hat  § 943. 201( 2) ( c)  i s  const i t ut i onal .  

                                                                                                                                                             
5 Sect i on One of  t he Four t eent h Amendment  t o t he Uni t ed 

St at es Const i t ut i on i ncor por at ed t he Fi r st  Amendment  so t hat  i t  
appl i es t o st at e gover nment s.   Di Ma Cor p.  v.  Town of  Hal l i e,  185 
F. 3d 823,  826 ( 7t h Ci r .  1999) .  

6 Speech i ncl udes expr essi ve conduct .   Texas v.  Johnson,  491 
U. S.  397,  403- 04 ( 1989) .  
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¶15 Bar on ar gues t hat  t he char ge must  be di smi ssed because 

Wi s.  St at .  § 943. 201( 2) ( c)  i s  a cont ent - based st at ut e t hat  does 

not  sur vi ve st r i ct  scr ut i ny,  and i n t ur n,  t he char ge agai nst  

Bar on vi ol at es hi s const i t ut i onal  r i ght  t o f r ee speech.   I n 

r esponse,  t he St at e ar gues t he f ol l owi ng t hr ee poi nt s:  Fi r st ,  

t hi s st at ut e r egul at es conduct  and not  speech;  second,  i f  speech 

i s bei ng r egul at ed,  t he st at ut e i s cont ent  neut r al  and sur vi ves 

i nt er medi at e scr ut i ny;  and t hi r d,  i f  t he st at ut e i s cont ent  

based,  i t  sur vi ves st r i ct  scr ut i ny.   We concl ude t hat  

§ 943. 201( 2) ( c) ,  as appl i ed t o t he f act s of  t hi s  speci f i c  case,  

i s cont ent  based and r egul at es speech i n addi t i on t o conduct , 7 

and as a r esul t ,  t he st at ut e shoul d be anal yzed under  st r i ct  

scr ut i ny.   However ,  because,  as appl i ed t o Bar on,  t he st at ut e i s 

nar r owl y t ai l or ed t o achi eve a compel l i ng gover nment  i nt er est ,  

i t  i s  nonet hel ess const i t ut i onal .  

                                                 
7 Thi s st at ut e r egul at es conduct  because i t  r egul at es t he 

use of  anot her ' s i dent i t y and t he di st r i but i on of  r eput at i on-
har mi ng mat er i al s.   I n t hi s case,  however ,  t he st at ut e al so 
r egul at es speech because speech——i . e. ,  t he e- mai l ' s  cont ent ——was 
used wi t h t he i nt ent  t o har m anot her ' s r eput at i on and t hi s i s 
al so t he basi s of  Bar on' s cr i mi nal  conduct .   Whi l e Wi s.  St at .  
§ 943. 201( 2) ( c)  r egul at es conduct  and speech i n t he case at  
hand,  t hi s may not  al ways be t he case.   Pot ent i al l y ,  conduct  
al one coul d const i t ut e i dent i t y t hef t  used wi t h t he i nt ent  t o 
har m t he i ndi v i dual ' s r eput at i on.   We do not  deci de t hat  i ssue 
t oday.  
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A.  Speech or  conduct  

¶16 I n or der  t o det er mi ne i f  a Fi r st  Amendment  anal ysi s i s 

r equi r ed,  we must  f i r st  consi der  whet her  conduct  al one or  

speech,  whi ch i ncl udes expr essi ve conduct ,  i s  bei ng r egul at ed.   

See Texas v.  Johnson,  491 U. S.  397,  403- 04 ( 1989) ;  St at e v.  

Robi ns,  2002 WI  65,  ¶41,  253 Wi s.  2d 298,  646 N. W. 2d 287.   I f  

speech or  expr essi ve conduct  i s bei ng r egul at ed,  t he Fi r st  

Amendment  i s i mpl i cat ed.  

¶17 I n Johnson,  491 U. S.  at  404,  t he Uni t ed St at es Supr eme 

Cour t  consi der ed whet her  t he act  of  f l ag desecr at i on was 

consi der ed speech such t hat  i t  possessed " suf f i c i ent  

communi cat i ve el ement s t o br i ng t he Fi r st  Amendment  i nt o pl ay. "   

The st at ut e at  i ssue,  " Desecr at i on of  Vener at ed Obj ect , "  

pr ovi des i n par t :  " ' ( a)  A per son commi t s an of f ense i f  he 

i nt ent i onal l y or  knowi ngl y desecr at es:  .  .  .  a s t at e or  nat i onal  

f l ag. ' "   I d.  at  400 ( c i t i ng Texas Penal  Code Ann.  § 42. 09( a) ( 3)  

( 1989) ) .   The def endant  bur ned t he Amer i can f l ag whi l e at  a 

pr ot est  demonst r at i on.   I d.  at  399.   The Cour t  concl uded t hat  

hi s act i ons wer e " ' suf f i c i ent l y i mbued wi t h el ement s of  

communi cat i on' "  " t o i mpl i cat e t he Fi r st  Amendment . "   I d.  at  406 

( c i t at i on omi t t ed) .   As a r esul t ,  t he Cour t  cont i nued wi t h a 

Fi r st  Amendment  anal ysi s and ul t i mat el y concl uded t hat  t he 

def endant ' s conduct  was pr ot ect ed by t he Fi r st  Amendment .   I d.  

at  407- 20.   

¶18 I n Uni t ed St at es v.  O' Br i en,  391 U. S.  367,  376 ( 1968) ,  

t he Cour t  consi der ed whet her  t he act  of  dest r oyi ng a 
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" r egi st r at i on cer t i f i cat e" 8 const i t ut ed speech.   The st at ut e at  

i ssue i n O' Br i en subj ect ed a per son t o cr i mi nal  l i abi l i t y  i f  he 

" ' knowi ngl y dest r oys ( or )  knowi ngl y mut i l at es '  a cer t i f i cat e. "   

I d.  at  375 ( c i t at i on omi t t ed) .   The Cour t  not ed t hat  t he st at ut e 

" pl ai nl y does not  abr i dge f r ee speech on i t s f ace"  and " on i t s  

f ace deal s wi t h conduct  havi ng no connect i on wi t h speech. "   I d.   

The Cour t  st at ed t hat  " [ w] e cannot  accept  t he v i ew t hat  an 

appar ent l y l i mi t l ess var i et y of  conduct  can be l abel ed ' speech'  

whenever  t he per son engagi ng i n t he conduct  i nt ends t her eby t o 

expr ess an i dea. "   I d.  at  376.   Nonet hel ess,  t he Cour t  under t ook 

a Fi r st  Amendment  anal ysi s " on t he assumpt i on t hat  t he al l eged 

communi cat i ve el ement  i n O' Br i en' s conduct  [ wa] s suf f i c i ent  t o 

br i ng i nt o pl ay t he Fi r st  Amendment . "   I d.   

¶19 I n Robi ns,  253 Wi s.  2d 298,  ¶¶39- 44,  t hi s cour t  

consi der ed whet her  t he chi l d ent i cement  st at ut e r egul at ed speech 

or  conduct .   The st at ut e,  Wi s.  St at .  § 948. 07,  pr ovi des t hat  

" [ w] hoever ,   .  .  .  causes or  at t empt s t o cause any chi l d who has 

not  at t ai ned t he age of  18 year s t o go i nt o any vehi c l e,  

bui l di ng,  r oom or  secl uded pl ace i s gui l t y of  a Cl ass BC 

f el ony. "   I d. ,  ¶25 ( c i t i ng Wi s.  St at .  § 948. 07 ( 1999-

                                                 
8 The Cour t  descr i bed t he r egi st r at i on cer t i f i cat e as 

f ol l ows:  " When a mal e r eaches t he age of  18,  he i s r equi r ed by 
t he Uni ver sal  Mi l i t ar y Tr ai ni ng and Ser vi ce Act  t o r egi st er  wi t h 
a l ocal  dr af t  boar d.   He i s  assi gned a Sel ect i ve Ser vi ce number ,  
and wi t hi n f i ve days he i s i ssued a r egi st r at i on cer t i f i cat e. "   
Uni t ed St at es v.  O' Br i en,  391 U. S.  367,  372- 73 ( 1968) .   " The 
r egi st r at i on cer t i f i cat e speci f i es t he name of  t he r egi st r ant ,  
t he dat e of  r egi st r at i on,  and t he number  and addr ess of  t he 
l ocal  boar d wi t h whi ch he i s r egi st er ed. "  I d.  at  373.    
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2000) ( or i gi nal  emphasi s omi t t ed) ) .   The def endant  ar gued t hat  

t hat  hi s convi ct i on v i ol at ed hi s r i ght  t o f r ee speech because 

st at ement s9 he had made t o ent i ce t he chi l d wer e used i n hi s  

convi ct i on.   I d. ,  ¶39.   Thi s cour t  concl uded t hat  t he st at ut e 

di d not  r egul at e speech or  any var i at i on of  speech,  such as 

expr essi on.   I d. ,  ¶¶41- 43.   The cour t ,  c i t i ng t o Gi boney v.  

Empi r e St or age & I ce Co. ,  336 U. S.  490,  498 ( 1949) ,  st at ed t hat  

" [ t ] he Uni t ed St at es Supr eme Cour t  has r ej ect ed t he cont ent i on 

t hat  t he Fi r st  Amendment  ext ends t o speech t hat  i s i nci dent al  t o 

or  par t  of  a cour se of  cr i mi nal  conduct . "   " I t  i s  not  ' an 

abr i dgement  of  f r eedom of  speech or  pr ess t o make a cour se of  

conduct  i l l egal  mer el y because t he conduct  was i n par t  

i ni t i at ed,  evi denced,  or  car r i ed out  by means of  l anguage,  

ei t her  spoken,  wr i t t en,  or  pr i nt ed. ' "   Robi ns,  253 Wi s.  2d 298,  

¶¶41- 42.  
                                                 

9 Robi ns,  who was 46 year s ol d had i nt er net  conver sat i ons 
wi t h a mi nor  t hat  i ncl uded i n par t :  

WI 4ki nk:  So you ever  get  t o Mi l waukee? 

Benj m13:  somet i mes wi t hmy [ s i c]  mom 

WI 4ki nk:  cool  so how woul d we ever  meet ? 

Benj m13:  i  dont  know u can come her e i f  u want  

.  .  .   

WI 4ki nk:  coul d j ust  get  a r oom somewher e 

Benj m13:  oh t hat  woul d be cool - l i ke a mot el  

WI 4ki nk:  yup 

St at e v.  Robi ns,  2002 WI  65,  ¶6,  253 Wi s.  2d 298,  646 
N. W. 2d 287.  
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¶20 Rat her  t han r egul at i ng speech,  t hi s cour t  concl uded i n 

Robi ns t hat  t he chi l d ent i cement  st at ut e r egul at ed conduct .   

I d. ,  ¶43.   Thi s cour t  r easoned t hat  Robi ns'  i nt er net  

conver sat i ons di d not  const i t ut e t he cr i me of  chi l d ent i cement ,  

but  r at her ,  hi s i nt er net  conver sat i ons wer e " c i r cumst ant i al  

evi dence of  hi s i nt ent  t o ent i ce a chi l d. "   I d. ,  ¶44.   Just  

because " some of  t he pr oof  i n [ a]  case consi st s of  i nt er net  

' speech'  does not  mean"  t he Fi r st  Amendment  has been i mpl i cat ed.   

I d.   

¶21 I n t he case at  hand,  Wi s.  St at .  § 943. 201( 2)  pr ovi des 

i n r el evant  par t :  " Whoever ,  f or  any of  t he f ol l owi ng pur poses[ ,  

e. g. ,  t o har m t he r eput at i on of  t he i ndi v i dual , ]  i nt ent i onal l y  

uses .  .  .  any per sonal  i dent i f y i ng i nf or mat i on .  .  .  of  t he 

i ndi v i dual  .  .  .  wi t hout  t he aut hor i zat i on or  consent  of  t he 

i ndi v i dual  and by r epr esent i ng t hat  he or  she i s t he i ndi v i dual ,  

.  .  .  i s  gui l t y of  a Cl ass H f el ony. "    

¶22 We concl ude t hat ,  as char ged and as appl i ed t o t he 

f act s of  t hi s case,  Wi s.  St at .  § 943. 201( 2) ( c)  r egul at es speech 

i n addi t i on t o conduct .   The st at ut e puni shes a per son f or  usi ng 

anot her  i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on wi t h t he 

i nt ent  t o har m t hat  i ndi v i dual ' s r eput at i on. 10  Under  t he f act s 
                                                 

10 As pr ovi ded i n Wi s JI ——Cr i mi nal  1458,  t he el ement s of  
Wi s.  St at .  § 943. 201( 2)  i n t hi s case ar e as f ol l ows:  

 1.  The def endant  i nt ent i onal l y used per sonal  
i dent i f y i ng i nf or mat i on of  [ t he]  i ndi v i dual .  

 2.  The def endant  i nt ent i onal l y used per sonal  
i dent i f y i ng i nf or mat i on of  [ t he]  i ndi v i dual  t o har m 
t he r eput at i on .  .  .  of  t he i ndi v i dual .  
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of  t hi s case,  t he st at ut e r egul at es conduct  because i t  r est r i ct s 

t he use of  anot her ' s i dent i t y and t he di st r i but i on of  

r eput at i on- har mi ng mat er i al s,  but  speech i s  al so bei ng r egul at ed 

because t he cont ent  of  t he e- mai l s i s cr i t i cal  i n or der  t o 

evi dence Bar on' s i nt ent  t o use per sonal  i dent i f y i ng i nf or mat i on 

t o har m Fi sher ' s  r eput at i on.   Ther ef or e,  t hi s i s  not  a case as 

i n Robi ns wher e t he conduct  was mer el y i ni t i at ed,  evi denced,  or  

car r i ed out  i n par t  by speech.   Rat her ,  t hi s i s a case wher e t he 

r eput at i on- har mi ng por t i on of  t he char ge i s ev i denced by t he 

cont ent  of  t he speech,  i . e. ,  t he cont ent  of  t he e- mai l s.     

¶23 Unl i ke i n Robi ns,  wher e speech was used t o show t he 

def endant ' s i nt ent  t o ent i ce a chi l d,  speech i n t hi s case i s not  

used t o show t he def endant ' s i nt ent  t o use anot her  i ndi v i dual ' s 

per sonal  i dent i f y i ng i nf or mat i on.   Absent  t he e- mai l s,  i . e. ,  

speech,  whi ch wer e used wi t h t he i nt ent  t o har m Fi sher ' s 

r eput at i on,  Bar on has not  commi t t ed an el ement  of  t he cr i me as 

al l eged.   Ther ef or e,  j ust  as communi cat i ve el ement s wer e bei ng 

r egul at ed i n Johnson and O' Br i en,  communi cat i ve el ement s ar e 

bei ng r egul at ed i n t hi s case.   Under  t he st at ut e as char ged and 

appl i ed t o t he f act s of  t hi s case,  i t  i s  t he cont ent  of  t he  

e- mai l s,  i . e. ,  t he speech,  t hat  evi dences t he def endant ' s i nt ent  

t o use per sonal  i dent i f y i ng i nf or mat i on t o har m Fi sher ' s  

                                                                                                                                                             
 3.  The def endant  act ed wi t hout  t he aut hor i zat i on 
or  consent  of  [ t he]  i ndi v i dual  and knew t hat  [ t he]  
i ndi v i dual  di d not  gi ve aut hor i zat i on or  consent .  

 4.  The def endant  i nt ent i onal l y r epr esent ed t hat  
he was [ t he]  i ndi v i dual .  
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r eput at i on.   Thus,  her e,  speech i n addi t i on t o conduct  i s bei ng 

r egul at ed. 11    

¶24 The St at e ar gues t hat  t he pr ohi bi t ed conduct  under  

Wi s.  St at .  § 943. 201( 2) ( c)  i s  t he unaut hor i zed use of  an 

i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on and not  speech 

t hat  i s i nt ended t o har m anot her  i ndi v i dual ' s r eput at i on.   

Ther ef or e,  under  t he St at e' s ar gument ,  i t  i s  onl y conduct  t hat  

i s  bei ng r egul at ed and not  speech,  and t hus,  t he Fi r st  Amendment  

i s not  i mpl i cat ed.   The St at e r el i es on St at e v .  Der ango,  2000 

WI  89,  ¶17,  236 Wi s.  2d 721,  613 N. W. 2d 833,  and bases i t s 

ar gument  on an anal ogy t o t he chi l d ent i cement  st at ut e,  Wi s.  

St at .  948. 07.   The St at e expl ai ns t hat  t he chi l d ent i cement  

st at ut e cr i mi nal i zes t he act  of  causi ng a chi l d t o go t o a 

secl uded pl ace r at her  t han t he under l y i ng sexual  mi sconduct  t hat  

i s  set  f or t h i n subsect i ons ( 1)  t hr ough ( 6)  of  t he st at ut e.    

¶25 The chi l d ent i cement  st at ut e appl i ed i n Der ango r eads:   

Whoever ,  wi t h i nt ent  t o commi t  any of  t he f ol l owi ng 
act s,  causes or  at t empt s t o cause any chi l d who has 
not  at t ai ned t he age of  18 year s t o go i nt o any 
vehi c l e,  bui l di ng,  r oom or  secl uded pl ace i s gui l t y of  
a Cl ass BC f el ony:  

                                                 
11 Ar guabl y,  under  t he cur r ent  st at ut or y l anguage,  i f  Bar on 

had used Fi sher ' s i dent i t y but  di d not  do so i n a manner  t o har m 
Fi sher ' s r eput at i on,  t he St at e woul d be r el egat ed t o char gi ng 
anot her  subsect i on of  t he i dent i t y t hef t  st at ut e or  some ot her  
st at ut e al t oget her .   Whi l e t hi s may not  have been what  t he 
l egi s l at ur e i nt ended,  t hat  i s ,  t he l egi s l at ur e may have i nt ended 
t o cr i mi nal i ze t he unaut hor i zed use of  anot her ' s  i dent i t y,  t he 
cur r ent  st at ut or y l anguage,  under  subsect i on ( c)  of  Wi s.  St at .  
§ 943. 201( 2) ,  woul d seem t o al l ow such use of  anot her  
i ndi v i dual ' s i dent i t y i f  t hat  use i s not  har mf ul  t o t he 
r eput at i on of  t he i ndi v i dual .   
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( 1)  Havi ng sexual  cont act  or  sexual  i nt er cour se wi t h 
t he chi l d i n v i ol at i on of  s.  948. 02 or  948. 095.  

( 2)  Causi ng t he chi l d t o engage i n pr ost i t ut i on.  

( 3)  Exposi ng a sex or gan t o t he chi l d or  causi ng t he 
chi l d t o expose a sex or gan i n v i ol at i on of  s.  
948. 10.  

( 4)  Taki ng a pi c t ur e or  maki ng an audi o r ecor di ng of  
t he chi l d engagi ng i n sexual l y expl i c i t  conduct .  

( 5)  Causi ng bodi l y or  ment al  har m t o t he chi l d.  

( 6)  Gi v i ng or  sel l i ng t o t he chi l d a cont r ol l ed 
subst ance or  cont r ol l ed subst ance anal og i n 
v i ol at i on of  ch.  961.  

I d. ,  ¶16 ( c i t i ng Wi s.  St at .  § 948. 07 ( 1995- 96) ) .   Wi sconsi n 

St at .  § 943. 201( 2)  pr ovi des:  

Whoever ,  f or  any of  t he f ol l owi ng pur poses,  
i nt ent i onal l y uses,  at t empt s t o use,  or  possesses wi t h 
i nt ent  t o use any per sonal  i dent i f y i ng i nf or mat i on or  
per sonal  i dent i f i cat i on document  of  an i ndi v i dual ,  
i ncl udi ng a deceased i ndi v i dual ,  wi t hout  t he 
aut hor i zat i on or  consent  of  t he i ndi v i dual  and by 
r epr esent i ng t hat  he or  she i s t he i ndi v i dual ,  t hat  he 
or  she i s act i ng wi t h t he aut hor i zat i on or  consent  of  
t he i ndi v i dual ,  or  t hat  t he i nf or mat i on or  document  
bel ongs t o hi m or  her  i s gui l t y of  a Cl ass H f el ony:   

( a)  To obt ai n cr edi t ,  money,  goods,  ser vi ces,  
empl oyment ,  or  any ot her  t hi ng of  val ue or  
benef i t .  

( b)  To avoi d c i v i l  or  cr i mi nal  pr ocess or  penal t y.  

( c)  To har m t he r eput at i on,  pr oper t y,  per son,  or  
est at e of  t he i ndi v i dual .  

¶26 Accor di ng t o t he St at e,  an anal ogy t o t he chi l d 

ent i cement  st at ut e shows t hat  Wi s.  St at .  § 943. 201( 2) ( c)  

pr ohi bi t s onl y conduct  and does not  r egul at e speech.   Under  t he 

St at e' s t heor y,  t he pr ohi bi t ed conduct  i s t he unaut hor i zed use 
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of  anot her  i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on,  and 

t her ef or e,  subsect i ons ( a)  t hr ough ( c)  ar e s i mpl y ways t o car r y  

out  t hat  i dent i t y t hef t .   The St at e' s ar gument  i n t hi s r egar d i s  

unper suasi ve because t he subsect i ons of  t he chi l d ent i cement  

st at ut e ar e not  anal ogous t o t he subsect i ons of  t he i dent i t y 

t hef t  st at ut e.    

¶27 The chi l d ent i cement  st at ut e cr i mi nal i zes one act ,  

i . e. ,  t he act  of  causi ng a chi l d t o go i nt o a secl uded pl ace,  

but  t he act  has s i x di f f er ent  possi bl e modes of  commi ssi on.   

Der ango,  236 Wi s.  2d 721,  ¶¶15- 25.   Thi s cour t  r easoned i n 

Der ango t hat  mul t i pl e act s wer e not  bei ng puni shed because 

mul t i pl e pr ohi bi t ed act s ar i se and " war r ant  separ at e puni shment  

when [ t he pr ohi bi t ed act s]  ar e separ at e i n t i me or  ar e 

s i gni f i cant l y di f f er ent  i n nat ur e. "   I d. ,  ¶21.   Under  

subsect i ons ( 1)  t hr ough ( 6)  of  t he chi l d ent i cement  st at ut e,  " a 

def endant  mi ght  ver y of t en possess mor e t han one pr ohi bi t ed 

i nt ent i on when ent i c i ng a chi l d. "   I d.   For  exampl e,  i nt ent  t o 

have sexual  i nt er cour se " al so encompasses i nt ent  t o expose or  

cause t he chi l d t o expose a sex or gan;  or ,  a def endant  may 

ent i ce a chi l d wi t h t he dual  pur pose of  gi v i ng her  dr ugs and 

expl oi t i ng her  sexual l y. "   I d.     

¶28 Subsect i ons ( a)  t hr ough ( c)  of  t he i dent i t y  t hef t  

st at ut e,  on t he ot her  hand,  ar e s i gni f i cant l y  di f f er ent  i n 

nat ur e,  and t hus i dent i t y t hef t  can occur  i n mul t i pl e ways. 12  As 
                                                 

12 Cf .  St at e v.  Sauceda,  168 Wi s.  2d 486,  499- 500,  485 
N. W. 2d 1 ( 1992)  ( concl udi ng t hat  t he sexual  assaul t  st at ut e,  
Wi s.  St at .  § 940. 225,  i nt ended mul t i pl e puni shment s and t hus 
pr ohi bi t s mul t i pl e act s) .  
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a r esul t ,  t he pr ohi bi t ed conduct  char ged i ncl udes mor e t han 

si mpl y t he use of  Fi sher ' s i dent i t y.   The way i n whi ch t he St at e 

char ged t he of f ense her e i nvol ved t he use of  Fi sher ' s i dent i t y 

t o di st r i but e communi cat i ons t hat  wer e i nt ended t o har m t he 

r eput at i on of  Fi sher .   Ther ef or e,  t hi s st at ut e pr ohi bi t s t he 

combi nat i on of  t he use of  t he i ndi v i dual ' s per sonal  i dent i f y i ng 

i nf or mat i on wi t h t he i nt ent  t o har m t he r eput at i on of  t hat  

i ndi v i dual .   Si nce i n t hi s case,  t he use of  anot her ' s per sonal  

i dent i f y i ng i nf or mat i on was coupl ed wi t h r eput at i on- har mi ng 

speech,  i . e. ,  t he cont ent  of  t he e- mai l s,  we concl ude t hat ,  i n 

t hi s case,  Wi s.  St at .  § 943. 201( 2) ( c)  r egul at es speech i n 

addi t i on t o conduct .   As a r esul t ,  we must  pr oceed f ur t her  wi t h 

a Fi r st  Amendment  anal ysi s t o det er mi ne whet her  § 943. 201( 2) ( c)  

i s  cont ent  based or  cont ent  neut r al .  

B.  Cont ent  based or  cont ent  neut r al  

¶29 The St at e,  r el y i ng on t he cour t  of  appeal s '  deci s i on 

i n t hi s case,  ar gues t hat  t he st at ut e i s cont ent  neut r al  because 

i t  does not  i mpose any cogni zabl e bur den on pol i t i cal  speech.   

Bar on,  on t he ot her  hand,  ar gues t hat  t he st at ut e r egul at es 

speech based on t he i deas or  message expr essed,  and as a r esul t ,  

i t  i s  cont ent  based.    

¶30 " At  t he hear t  of  t he Fi r st  Amendment  l i es t he 

pr i nci pl e t hat  each per son shoul d deci de f or  hi msel f  or  her sel f  

t he i deas and bel i ef s deser vi ng of  expr essi on,  consi der at i on,  

and adher ence. "   Tur ner  Br oad.  Sys. ,  I nc.  v.  F. C. C. ,  512 U. S.  

622,  641 ( 1994) .   " Our  pol i t i cal  syst em and cul t ur al  l i f e r est  

upon t hi s i deal . "   I d.    



No.  2007AP1289- CR   

 

17 
 

¶31 As a r esul t ,  gover nment  act i on t hat  r egul at es speech 

i s appr opr i at el y l i mi t ed.   However ,  i f  speech i s bei ng 

r egul at ed,  t he r egul at i on must  sur vi ve st r i ct  scr ut i ny i f  i t  i s  

cont ent  based or  i nt er medi at e scr ut i ny i f  i t  i s  cont ent  neut r al .   

I d.  at  642.   

¶32 Det er mi ni ng when t he r egul at i on of  speech i s cont ent  

based or  cont ent  neut r al  can pr ove di f f i cul t .   I d.   As a gener al  

r ul e,  l aws t hat  " di st i ngui sh f avor ed speech f r om di sf avor ed 

speech on t he basi s of  t he i deas or  v i ews expr essed ar e cont ent  

based. "   I d.  at  643.   However ,  " l aws t hat  conf er  benef i t s or  

i mpose bur dens on speech wi t hout  r ef er ence t o t he i deas or  v i ews 

expr essed"  ar e gener al l y cont ent  neut r al .   I d.   A r evi ew of ,  

pr i mar i l y,  Uni t ed St at es Supr eme Cour t  pr ecedent  i s hel pf ul  i n 

del i neat i ng bet ween cont ent - based and cont ent - neut r al  

r egul at i ons.  

¶33 For  exampl e,  i n Boos v.  Bar r y,  485 U. S.  312 ( 1988) ,  

t he Cour t  concl uded t hat  t he st at ut e at  i ssue was cont ent  based.   

The gover ni ng st at ut e pr ovi ded t hat  " ' [ i ] t  shal l  be unl awf ul  t o 

di spl ay any f l ag,  banner ,  pl acar d,  or  devi ce desi gned or  adapt ed 

t o .  .  .  br i ng i nt o publ i c odi um any f or ei gn gover nment  .  .  .  

wi t hi n 500 f eet  of  any .  .  .  embassy .  .  .  . ' "   I d.  at  316 

( emphasi s added) ( c i t at i on omi t t ed) .   Pr ot est or s c l ai med t he 

st at ut e pr ohi bi t ed t hem f r om engagi ng i n " expr essi ve act i v i t i es"  

t hat  wer e cr i t i cal  of  t he Sovi et  Uni on and Ni car agua.   I d.  at  

315- 16.   The Cour t  concl uded t he st at ut e was cont ent  based by 

r easoni ng t hat  " [ w] het her  i ndi v i dual s may pi cket  i n f r ont  of  a 

f or ei gn embassy depends ent i r el y  upon whet her  t hei r  pi cket  s i gns 
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ar e cr i t i cal  of  t he f or ei gn gover nment . "   I d.  at  318- 19.   Whi l e 

f avor abl e speech i s per mi t t ed,  " [ o] ne cat egor y of  speech has 

been compl et el y pr ohi bi t ed. "   I d.  at  319.  

¶34 I n Bur son v.  Fr eeman,  504 U. S.  191 ( 1992) ,  t he Cour t  

concl uded t hat  t he r el evant  st at ut e was cont ent  based.   The 

gover ni ng st at ut e pr ovi ded t hat  " ' [ w] i t hi n .  .  .  100 f eet  f r om 

t he ent r ances,  and t he bui l di ng i n whi ch t he pol l i ng pl ace i s 

l ocat ed,  t he di spl ay of  campai gn post er s,  s i gns or  ot her  

campai gn mat er i al s,  di st r i but i on of  campai gn mat er i al s,  and 

sol i c i t at i on of  vot es .  .  .  ar e pr ohi bi t ed. ' "   I d.  at  193- 94 

( emphasi s added)  ( i nt er nal  br acket s and ci t at i on omi t t ed) .   A 

campai gn of f i c i al  chal l enged t he st at ut e because i t  " l i mi t ed her  

abi l i t y  t o communi cat e wi t h vot er s. "   I d.  at  194.   The Cour t  

concl uded t hat  t he st at ut e was cont ent  based.   I t  r easoned t hat  

" [ w] het her  i ndi v i dual s may exer ci se t hei r  f r ee speech r i ght s 

near  pol l i ng pl aces depends ent i r el y on whet her  t hei r  speech i s 

r el at ed t o a pol i t i cal  campai gn. "   I d.  at  197.    

¶35 On t he ot her  hand,  i n Member s of  Ci t y Counci l  of  Ci t y 

of  Los Angel es v.  Taxpayer s f or  Vi ncent ,  466 U. S.  789 ( 1984) ,  

t he Cour t  concl uded t he or di nance at  i ssue was cont ent  neut r al .   

The gover ni ng or di nance pr ovi ded t hat  " ' [ n] o per son shal l  pai nt ,  

mar k or  wr i t e on,  or  post  or  ot her wi se af f i x ,  any hand- bi l l  or  

s i gn t o or  upon any .  .  .  el ect r i c l i ght  or  power  or  t el ephone 

or  t el egr aph or  t r ol l ey wi r e pol e .  .  .  . ' "   I d.  at  792 n. 1 

( c i t at i on omi t t ed) .   A gr oup suppor t i ng a candi dat e f or  publ i c 

of f i ce at t ached car dboar d s i gns t o var i ous ut i l i t y  pol es.   I d.  

at  792- 93.   Pur suant  t o t he or di nance,  c i t y empl oyees r emoved 
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t he s i gns,  whi ch r esul t ed i n t he gr oup seeki ng an i nj unct i on 

agai nst  enf or ci ng t he or di nance.   I d.  at  793.   The Cour t  

concl uded t he or di nance was cont ent  neut r al .   I t  r easoned t hat  

" t her e i s not  even a hi nt  of  bi as or  censor shi p i n t he Ci t y ' s 

enact ment  or  enf or cement  of  t hi s  or di nance, "  and " [ t ] her e i s no 

cl ai m t hat  t he or di nance was des i gned t o suppr ess cer t ai n i deas 

t hat  t he Ci t y f i nds di st ast ef ul . "   I d.  at  804.   The Cour t  

f ur t her  st at ed t hat  t he " t ext  of  t he or di nance i s neut r al ——

i ndeed i t  i s  s i l ent ——concer ni ng any speaker ' s poi nt  of  v i ew. "   

I d.  

¶36 Si mi l ar l y,  i n Ci t y of  Rent on v.  Pl ayt i me Theat r es,  

I nc. ,  475 U. S.  41 ( 1986) ,  t he Cour t  concl uded t hat  t he or di nance 

at  i ssue was cont ent  neut r al .   The appl i cabl e or di nance 

pr ohi bi t ed any " ' adul t  mot i on pi ct ur e t heat er '  f r om l ocat i ng 

wi t hi n 1, 000 f eet  of  any r esi dent i al  zone,  s i ngl e-  or  mul t i pl e-

f ami l y dwel l i ng,  chur ch,  or  par k,  and wi t hi n one mi l e of  any 

school . "   I d.  at  44.   The Cour t  acknowl edged t hat  t he or di nance 

di d " not  appear  t o f i t  neat l y i nt o ei t her  t he ' cont ent - based'  or  

t he ' cont ent - neut r al '  cat egor y, "  but  i t  ul t i mat el y concl uded t he 

or di nance was cont ent  neut r al .   I d.  at  47- 48.   The Cour t  

r easoned t hat  " [ t ] he or di nance by i t s t er ms [ wa] s desi gned t o 

pr event  cr i me,  pr ot ect  t he c i t y ' s r et ai l  t r ade,  mai nt ai n 

pr oper t y val ues,  and gener al l y ' pr ot ect  and pr eser ve t he qual i t y  

of  t he c i t y ' s nei ghbor hoods,  commer ci al  di st r i ct s,  and t he 

qual i t y of  ur ban l i f e, '  not  t o suppr ess t he expr essi on of  

unpopul ar  v i ews. "   I d.  at  48 ( c i t i ng Young v.  Amer i can Mi ni  

Theat r es,  I nc. ,  427 U. S.  50,  82 n. 4 ( 1976)  ( br acket s omi t t ed) .   
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The Cour t  f ur t her  st at ed t hat  " ' i f  t he c i t y had been concer ned 

wi t h r est r i ct i ng t he message pur veyed by adul t  t heat er s,  i t  

woul d have t r i ed t o c l ose t hem or  r est r i ct  t hei r  number  r at her  

t han ci r cumscr i be t hei r  choi ce as t o l ocat i on. ' "   I d.  ( br acket s  

omi t t ed) .   

¶37 I n Uni t ed St at es v.  Br ock,  863 F.  Supp.  851 ( E. D.  Wi s.  

1994)  af f i r med by Uni t ed St at es v.  Soder na,  82 F. 3d 1370 ( 7t h 

Ci r .  1996) ,  t he appl i cabl e st at ut e pr ovi ded t hat  anyone who " by 

f or ce or  t hr eat  of  f or ce or  by physi cal  obst r uct i on,  

i nt ent i onal l y i nj ur es,  i nt i mi dat es or  i nt er f er es wi t h any per son 

because t hat  per son i s or  has been,  or  i n or der  t o i nt i mi dat e 

such per son or  any ot her  per son or  any cl ass of  per sons f r om,  

obt ai ni ng or  pr ovi di ng r epr oduct i ve heal t h ser vi ces. "   I d.  at  

856 ( c i t i ng i n r el evant  par t  18 U. S. C.  § 248( a) ( 1) ) .   The 

di st r i ct  cour t  concl uded t hat  t he st at ut e was cont ent  neut r al  

because i t  sought  t o " pr ot ect [ ]  i ngr ess t o and egr ess f r om 

cl i ni cs, "  i d.  at  861,  and i t  was " ' j ust i f i ed wi t hout  r ef er ence 

t o t he cont ent  of '  any r egul at ed speech. "   I d.  at  865 ( c i t at i on 

omi t t ed) .      

¶38 I n t he case at  hand,  we concl ude t hat  Wi s.  St at .  

§ 943. 201( 2) ( c)  i s  cont ent  based because whet her  Bar on' s conduct  

i s pr ohi bi t ed depends ent i r el y  upon whet her  Bar on' s speech,  

i . e. ,  t he cont ent  of  t he e- mai l s,  was i nt ended t o be r eput at i on-

har mi ng speech,  whi ch i s s i mi l ar  t o t he cont ent - based pr ovi s i ons 

i n Boos and Bur son wher e t he pr ohi bi t i on was dependent  upon 

whet her  s i gns wer e cr i t i cal  of  f or ei gn gover nment s or  r el at ed t o 

pol i t i cal  campai gns.   However ,  we do not  deci de t oday whet her  
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subsect i on ( c)  of  Wi s.  St at .  § 943. 201( 2)  must  al ways be deemed 

cont ent  based under  al l  c i r cumst ances as we do not  addr ess 

pot ent i al  s i t uat i ons wher e somet hi ng ot her  t han speech i s used 

wi t h t he i nt ent  t o har m anot her ' s r eput at i on.   

¶39 Unl i ke Taxpayer s f or  Vi ncent ,  Rent on,  or  Br ock wher e 

t he st at ut es wer e not  desi gned t o suppr ess cer t ai n i deas,  t hi s 

st at ut e under  t he f act s of  t hi s case,  suppr esses r eput at i on-

har mi ng speech when i t  i s  accompani ed by i nt ent i onal l y usi ng 

anot her ' s i dent i t y.   Ther e i s no i dent i t y t hef t  i n t hi s case 

unl ess t he t r i er  of  f act  det er mi nes t hat  Bar on used Fi sher ' s 

per sonal  i dent i f y i ng i nf or mat i on wi t h t he i nt ent  t o har m 

Fi sher ' s r eput at i on.   Ther ef or e,  Bar on i s pr ohi bi t ed f r om 

di ssemi nat i ng speech t hat  i s i nt ended t o be har mf ul  t o Fi sher ' s  

r eput at i on when t hat  speech occur s t hr ough t he unaut hor i zed use 

of  Fi sher ' s per sonal  i dent i f y i ng i nf or mat i on.   As a r esul t ,  Wi s.  

St at .  § 943. 201( 2) ( c) ,  as appl i ed t o Bar on,  i s cont ent  based.    

¶40 The St at e,  i n ef f ect ,  ar gues t hat  t he j ust i f i cat i on 

behi nd t he i dent i t y t hef t  st at ut e i s t o puni sh peopl e f or  usi ng 

anot her  i ndi v i dual ' s i dent i t y wi t hout  consent ,  and t her ef or e,  

t he st at ut e does not  r egul at e a speci f i c  cat egor y of  speech.   

Whi l e t he St at e may be cor r ect  wi t h r espect  t o t he appl i cat i on 

of  t he i dent i t y t hef t  st at ut e t o ot her  f act ual  scenar i os,  under  

t he f act s of  t hi s case and as char ged her e,  t he cont ent  of  t he 

e- mai l s was cr i t i cal  t o t he char ge i n t hat  Bar on must  have used 

Fi sher ' s per sonal  i dent i f y i ng i nf or mat i on wi t h t he i nt ent  t o 

har m Fi sher ' s r eput at i on.    
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¶41 I n Boos,  485 U. S.  at  320,  t he Uni t ed St at es Supr eme 

Cour t  st at ed t hat  r egul at i ons ar e cont ent  neut r al  when t hey 

" ' ar e j ust i f i ed wi t hout  r ef er ence t o t he cont ent  of  t he 

r egul at ed speech. ' "   ( Ci t at i on omi t t ed. )   For  exampl e,  " [ s] o 

l ong as t he j ust i f i cat i ons f or  r egul at i on have not hi ng t o do 

wi t h cont ent ,  i . e. ,  t he desi r e t o suppr ess cr i me has not hi ng t o 

do wi t h t he act ual  f i l ms bei ng shown i nsi de adul t  movi e 

t heat er s, "  t he r egul at i on can be anal yzed as cont ent  neut r al .   

I d.   

¶42 The di st r i ct  at t or ney' s j ust i f i cat i on f or  char gi ng 

Wi s.  St at .  § 943. 201( 2) ( c)  i s  based upon t he cont ent  of  t he  

e- mai l s because t hat  i s what  i s i nt ended t o be har mf ul  t o 

Fi sher ' s r eput at i on,  and t hus,  t he e- mai l s,  i . e. ,  speech,  i s 

necessar y pr oof  of  an el ement  of  t he cr i me.   When t he Wi sconsi n 

l egi s l at ur e i ncl uded i nt endi ng t o har m anot her ' s r eput at i on as 

an el ement  of  Wi s.  St at .  § 943. 201( 2) ( c) ,  t he j ust i f i cat i on,  i n 

par t ,  and under  t he f act s of  t hi s case became based on t he 

cont ent  of  t he speech.    

¶43 We concl ude t hat ,  under  f act s of  t hi s case,  Wi s.  St at .  

§ 943. 201( 2) ( c)  i s  cont ent  based and r egul at es speech i n 

addi t i on t o conduct .   However ,  t hi s may not  be t he case under  

al l  c i r cumst ances gi ven t hat  one may be abl e t o i nt end t o har m 

t he r eput at i on of  anot her  wi t hout  usi ng speech.    

¶44 Accor di ngl y,  t he St at e bear s t he bur den of  showi ng 

t hat  t he st at ut e over comes st r i ct  scr ut i ny i n or der  t o sur vi ve 

Bar on' s as- appl i ed chal l enge.  
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C.  St r i ct  scr ut i ny  

¶45 To sur vi ve st r i c t  scr ut i ny,  t he St at e has t he bur den 

t o show t hat  t he " ' r egul at i on i s necessar y t o ser ve a compel l i ng 

st at e i nt er est  and t hat  i t  i s  nar r owl y dr awn t o achi eve t hat  

end. ' "   Boos,  485 U. S.  at  321 ( c i t at i on omi t t ed) .  

¶46 I n Bur son,  504 U. S.  at  193- 94,  211,  t he Cour t  

concl uded t hat  t he appl i cabl e st at ut e,  whi ch pr ohi bi t ed a per son 

f r om di spl ayi ng or  di st r i but i ng campai gn l i t er at ur e wi t hi n 100 

f eet  of  a pol l i ng st at i on,  sur vi ved st r i ct  scr ut i ny.   The Cour t  

asser t ed t hat  i t  " has r ecogni zed t hat  a St at e ' i ndi sput abl y has 

a compel l i ng i nt er est  i n pr eser vi ng t he i nt egr i t y of  i t s  

el ect i on pr ocess. ' "   I d.  at  199 ( c i t at i on omi t t ed) .   As a 

r esul t ,  t he St at e had a compel l i ng gover nment  i nt er est  i n 

pr event i ng vot er  i nt i mi dat i on and el ect i on f r aud,  whi ch hi st or y  

r eveal s has been a per si st ent  bat t l e s i nce t he count r y ' s  

f oundi ng.   I d.  at  200- 06.   I n addi t i on,  t he Cour t  al so concl uded 

t hat  t he st at ut e was nar r owl y dr awn t o achi eve t he gover nment ' s 

compel l i ng i nt er est .   I d.  at  211.   The Cour t  r easoned t hat  t he 

" mi nor  geogr aphi c l i mi t at i on"  does not  const i t ut e a s i gni f i cant  

i mpi ngement .   I t  asser t ed t hat  t he st at e of  Tennessee has made 

t he const i t ut i onal l y sound deci s i on t hat  " t he[ ]  l ast  15 seconds 

bef or e i t s c i t i zens ent er  t he pol l i ng pl ace shoul d be t hei r  own,  

as f r ee f r om i nt er f er ence as possi bl e. "   I d.  at  210.  

¶47 I n cont r ast ,  t he Cour t  i n Boos,  485 U. S.  at  324,  

concl uded t hat  t he st at ut e at  i ssue di d not  sur vi ve st r i ct  

scr ut i ny because i t  was not  nar r owl y t ai l or ed.   I n Boos,  t he 
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st at ut e,  whi ch was onl y appl i cabl e t o Washi ngt on D. C. ,  made i t  

unl awf ul  t o di spl ay anyt hi ng wi t hi n 500 f eet  of  an embassy t hat  

br ought  " i nt o publ i c odi um or  publ i c di sr eput e .  .  .  of  a 

f or ei gn gover nment . "   I d.  at  316.   The Cour t  compar ed t he 

st at ut e wi t h anot her  pr ovi s i on,  whi ch was appl i cabl e out si de of  

D. C. ,  t hat  cr i mi nal i zed " wi l l f ul  act s or  at t empt s t o 

' i nt i mi dat e,  coer ce,  t hr eat en,  or  har ass a f or ei gn of f i c i al  or  

an of f i c i al  guest  or  obst r uct  a f or ei gn of f i c i al  i n t he 

per f or mance of  hi s dut i es. ' "   I d.  at  324- 25 ( c i t i ng 18 U. S. C.  

§ 112( b) ( 2) ) .   Based on t hi s compar i son,  t he Cour t  concl uded 

t hat  whi l e t he D. C.  or di nance " may ser ve an i nt er est  i n 

pr ot ect i ng t he di gni t y of  f or ei gn mi ssi ons,  [ ]  i t  i s  not  

nar r owl y t ai l or ed;  a l ess r est r i ct i ve al t er nat i ve i s r eadi l y 

avai l abl e. "   I d.  at  329.    

¶48 I n t he case at  hand,  Bar on concedes t hat  t he St at e has 

a compel l i ng i nt er est  i n pr event i ng i dent i t y t hef t . 13  He,  

however ,  asser t s t hat  t he st at ut e i s not  nar r owl y t ai l or ed t o 

achi eve t hat  i nt er est  because i t  el i mi nat es Bar on' s Fi r st  

Amendment  r i ght  t o def ame a publ i c of f i c i al  wi t h t r ue 

i nf or mat i on.   The St at e,  i n t ur n,  ar gues t hat  t he st at ut e 

sur vi ves st r i ct  scr ut i ny because t he st at ut e i s nar r owl y  

t ai l or ed i n t hat  i t  appl i es onl y when t he def endant  

i nt ent i onal l y uses an i ndi v i dual ' s per sonal  i nf or mat i on t o har m 

                                                 
13 Bar on' s st r i ct  scr ut i ny ar gument  i s l i mi t ed t o asser t i ng 

t hat  t hi s st at ut e,  as appl i ed t o Bar on,  i s not  nar r owl y 
t ai l or ed.   Bar on f ur t her  st at es:  " We do not  cont est  t he f act  
t hat  t he St at e has a compel l i ng i nt er est  i n pr ot ect i ng t he 
v i ct i ms of  i dent i t y t hef t . "  
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t hat  i ndi v i dual ' s r eput at i on.   We agr ee wi t h t he St at e and 

concl ude t hat  t hi s i s one of  t hose " r ar e cases"  t hat  a 

gover nment  r egul at i on sur vi ves s t r i ct  scr ut i ny.   See Bur son,  504 

U. S.  at  211 ( st at i ng " we r eaf f i r m t hat  i t  i s  t he r ar e case i n 

whi ch we have hel d t hat  a l aw sur vi ves st r i ct  scr ut i ny" ) .   As 

appl i ed t o Bar on,  t he st at ut e i s nar r owl y t ai l or ed t o achi eve 

t he gover nment ' s compel l i ng i nt er est .    

¶49 Fi r st ,  as t he St at e asser t s,  Wi s.  St at .  

§ 943. 201( 2) ( c)  has l i mi t ed appl i cabi l i t y .   Whi l e Bar on' s Fi r st  

Amendment  r i ght  t o def ame a publ i c of f i c i al  i s  somewhat  

cur t ai l ed by t hi s st at ut e because i t  i mpact s whet her  Bar on can 

use Fi sher ' s i dent i t y t o di spense t he har mf ul  i nf or mat i on,  t he 

r est r i ct i on i s l i mi t ed.   The st at ut e does not  pr event  Bar on f r om 

r eveal i ng t he r eput at i on- har mi ng i nf or mat i on so l ong as t he 

met hod chosen does not  ent ai l  Bar on pr et endi ng t o be Fi sher .   

Just  as t he st at ut e i n Bur son was l i mi t ed because i t  set  f or t h 

r est r i ct i ons onl y wi t hi n 100 f eet  f r om pol l i ng pl aces,  t hi s 

i dent i t y t hef t  st at ut e i s l i mi t ed i n t hat  i t  appl i es onl y when 

one has st ol en anot her  per son' s  i dent i t y and pr oceeds t o use 

t hat  i dent i t y wi t h t he i nt ent  t o har m t he i ndi v i dual ' s  

r eput at i on.   Speci f i cal l y,  a def endant ,  wi t h t he i nt ent  t o har m 

a per son' s r eput at i on,  must  use t he i ndi v i dual ' s per sonal  

i dent i f y i ng i nf or mat i on wi t hout  consent  and by r epr esent i ng t hat  

he or  she i s t he i ndi v i dual .   See Wi s JI ——Cr i mi nal  1458.  

¶50 Second,  t hi s st at ut e does not  chi l l  Bar on' s r i ght  t o 

f r ee speech because he coul d have i nt ended t o har m Fi sher ' s 

r eput at i on wi t hout  pr et endi ng t o be Fi sher .   For  exampl e,  Bar on 
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coul d have di ssemi nat ed t he i nf or mat i on t hr ough Bar on' s own e-

mai l  account  or  st ood on t he st r eet  cor ner  and di st r i but ed 

f l yer s.   As a r esul t ,  i t  i s  not  t he case t hat  t hi s st at ut e 

puni shes Bar on f or  cr i t i c i z i ng a publ i c of f i c i al .   Rat her ,  t he 

st at ut e puni shes Bar on f or  i nt ent i onal l y usi ng an i ndi v i dual ' s 

per sonal  i dent i f y i ng i nf or mat i on wi t h t he i nt ent  t o har m t he 

i ndi v i dual ' s r eput at i on.   

¶51 Thi r d,  unl i ke i n Boos wher e a mor e nar r ow st at ut e 

coul d have been dr af t ed,  we can f i nd no al t er nat i ve way t o dr af t  

t he st at ut e and st i l l  achi eve t he compel l i ng gover nment  

i nt er est .   A " get  out  of  j ai l  f r ee"  car d coul d not  have been 

i nt ended f or  someone who uses a publ i c of f i c i al ' s  e- mai l  account  

wi t hout  aut hor i zat i on i n or der  t o send r eput at i on- har mi ng e-

mai l s.   Ther e ar e f ar  mor e ci v i l i zed met hods t hat  ar e aut hor i zed 

by l aw t o ensur e t hat  our  of f i c i al s ar e appr opr i at el y conduct i ng 

t he peopl es'  busi ness. 14  

¶52 Bar on ar gues t hat  f or  Wi s.  St at .  § 943. 201( 2) ( c)  t o be 

nar r owl y t ai l or ed,  i t  shoul d not  cr i mi nal i ze har mi ng a publ i c 

of f i c i al ' s  r eput at i on wi t h t r ue i nf or mat i on.   I n ot her  wor ds,  

Bar on essent i al l y  ar gues t hat  t hi s st at ut e el i mi nat es hi s Fi r st  

Amendment  r i ght  t o def ame a publ i c of f i c i al .   Bar on r el i es on 

New Yor k Ti mes Co.  v.  Sul l i van,  376 U. S.  254 ( 1964)  and 

Bar t ni cki  v.  Vopper ,  532 U. S.  514 ( 2001) ,  t o asser t  t hat  he has 

a r i ght  t o di ssemi nat e t r ut hf ul  i nf or mat i on about  a publ i c 

of f i c i al  r egar dl ess of  i t s  def amat or y nat ur e or  hi s def ect i ve 

                                                 
14 See gener al l y Wi s.  St at .  § 19. 35.  
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met hod of  di ssemi nat i on.   Bar on i s,  i n ef f ect ,  ar gui ng t hat  he 

has an unl i mi t ed r i ght  t o def ame a publ i c of f i c i al  by ut i l i z i ng 

any met hod he chooses so l ong as i t  i s  not  done wi t h act ual  

mal i ce.   Bar on' s ar gument s ar e unper suasi ve f or  t hr ee r easons.  

¶53 Fi r st ,  whi l e speech t hat  i s i nt ended t o be har mf ul  t o 

one' s r eput at i on i s i mpl i cat ed by t he st at ut e,  t he St at e does 

not  need t o pr ove t hat  t he speech was f al se or  done wi t h act ual  

mal i ce,  whi ch coul d be r equi r ed i f  Bar on was char ged wi t h 

def amat i on. 15  Under  Wi s.  St at .  § 943. 201( 2) ( c) ,  t r ut hf ul ness and 

act ual  mal i ce ar e i r r el evant  consi der at i ons gi ven t he l anguage 

chosen by t he l egi s l at ur e.   The cr ux of  t he i ssue bef or e t he 

cour t  i nvol ves t he combi nat i on of  ( 1)  t he i nappr opr i at e use of  

t he i ndi v i dual ' s i dent i t y t hat  ( 2)  i s i nt ended t o har m t he 

r eput at i on of  t hat  i ndi v i dual .   Ther ef or e,  Bar on' s emphasi s on 

t r ut hf ul ness or  act ual  mal i ce i s i r r el evant .  

¶54 Second,  whi l e Bar on i s cor r ect  t hat  he has a Fi r st  

Amendment  r i ght  t o def ame a publ i c of f i c i al  under  Sul l i van,  376 

U. S.  at  279- 80,  not hi ng suggest s t hat  t hi s r i ght  i s  wi t hout  

boundar i es.   I n f act ,  t he Supr eme Cour t  has asser t ed on a number  

of  occasi ons t hat  t her e ar e l i mi t s t o t he Fi r st  Amendment .   See,  

e. g. ,  Taxpayer s f or  Vi ncent ,  466 U. S.  at  804 ( c i t i ng Schenck v.  

                                                 
15 I f  char ges ar e pur suant  t o Wi s.  St at .  § 942. 01,  

" Def amat i on, "  t he St at e must  show t he st at ement  was f al se i f  a 
pr i vat e c i t i zen i s bei ng def amed,  and i f  a publ i c of f i c i al  i s  
bei ng def amed,  t he St at e must  show t he st at ement  was made wi t h 
act ual  mal i ce pur suant  t o New Yor k Ti mes Co.  v.  Sul l i van,  376 
U. S.  254,  279- 80 ( 1964) .   Ot her wi se Fi r st  Amendment  pr ot ect i ons 
can ar i se.  
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Uni t ed St at es,  249 U. S.  47,  52 ( 1919)  ( st at i ng " [ i ] t  has been 

cl ear  s i nce t hi s Cour t ' s  ear l i est  deci s i ons concer ni ng t he 

f r eedom of  speech t hat  t he st at e may somet i mes cur t ai l  speech 

when necessar y t o advance a s i gni f i cant  and l egi t i mat e st at e 

i nt er est " ) .   We ar e awar e of  no case t hat  hol ds t hat  one has a 

const i t ut i onal  r i ght  t o i nt ent i onal l y use anot her  i ndi v i dual ' s 

i dent i t y wi t hout  consent  i n or der  t o har m t hat  i ndi v i dual ' s 

r eput at i on.   Ther ef or e,  we r ej ect  Bar on' s ar gument  t hat  hi s 

Fi r st  Amendment  r i ght  i s  unl i mi t ed.   So l ong as Wi s.  St at .  

§ 943. 201( 2) ( c)  sur vi ves t he r equi s i t e l evel  of  scr ut i ny,  i t  i s  

per f ect l y val i d and no pr ecedent  exi st s t o t he cont r ar y.   Whi l e 

t he r equi s i t e l evel  of  scr ut i ny may at  t i mes be di f f i cul t  t o 

sat i sf y,  t hi s does not  el i mi nat e a gover nment ' s r i ght  t o,  at  

t i mes,  di sal l ow cer t ai n f r audul ent  met hods of  di ssemi nat i ng 

speech.  

¶55 Thi r d,  Bar t ni cki  does not  suppor t  Bar on' s ar gument  

t hat  so l ong as t he i nf or mat i on i s t r ue,  he has an unl i mi t ed 

r i ght  t o har m a publ i c of f i c i al ' s  r eput at i on even whi l e 

pr et endi ng t o be t hat  of f i c i al .   I n Bar t ni cki ,  532 U. S.  at  518-

19,  a r adi o host  ai r ed an unf avor abl e audi o c l i p t hat  he had 

obt ai ned f r om a t hi r d par t y who acqui r ed i t  i l l egal l y.   Whi l e 

t he Cour t  st at ed t hat  enf or c i ng t he pr ovi s i on at  i ssue 

" i mpl i cat es t he cor e pur poses of  t he Fi r st  Amendment  because i t  

i mposes sanct i ons on t he publ i cat i on of  t r ut hf ul  i nf or mat i on of  

publ i c concer n, "  i d.  at  533- 34,  t he Cour t  di d not  set  f or t h an 

unl i mi t ed r i ght  t o publ i sh such i nf or mat i on whi l e i nt ent i onal l y  

and f al sel y pr et endi ng t o be t hat  publ i c of f i c i al .   I n f act ,  t he 
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Cour t  st at ed t hat  " [ a] s a gener al  mat t er ,  ' st at e act i on t o 

puni sh t he publ i cat i on of  t r ut hf ul  i nf or mat i on sel dom can 

sat i sf y const i t ut i onal  st andar ds. ' "   I d.  at  527 ( emphasi s added)  

( c i t at i on omi t t ed) .   Whi l e r egul at i ng t he di ssemi nat i on of  

t r ut hf ul  i nf or mat i on may " sel dom"  be const i t ut i onal ,  i t  does not  

mean t hat  such a r egul at i on i s never  val i d.    

¶56 Mor eover ,  t he Cour t ' s  r easoni ng f or  pr ot ect i ng t he 

r adi o host ' s Fi r st  Amendment  r i ght  i n Bar t ni cki  was not  t hat  he 

had an unl i mi t ed r i ght  t o publ i sh such i nf or mat i on.   Rat her ,  t he 

Cour t  concl uded t hat  whi l e t he gover nment ' s i nt er est  j ust i f i ed 

pr ohi bi t i ng t he " i nt er cept or "  f r om usi ng t he i l l egal l y obt ai ned 

i nf or mat i on,  " i t  by no means f ol l ows t hat  puni shi ng di scl osur es 

of  l awf ul l y obt ai ned i nf or mat i on of  publ i c i nt er est  by one not  

i nvol ved i n t he i ni t i al  i l l egal i t y i s an accept abl e means of  

ser vi ng t hose ends. "   I d.  at  529.   The Cour t ,  t her ef or e,  st opped 

shor t  of  set t i ng f or t h t he r ul e asser t ed by Bar on.  

I V.  CONCLUSI ON 

¶57 We concl ude t hat  t he St at e has shown beyond a 

r easonabl e doubt  t hat  Wi s.  St at .  § 943. 201( 2) ( c) ,  as appl i ed t o 

Bar on,  i s nar r owl y t ai l or ed t o achi eve a compel l i ng gover nment  

i nt er est  and does not  v i ol at e Bar on' s const i t ut i onal  r i ght  t o 

f r eedom of  speech.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶58 SHI RLEY S.  ABRAHAMSON,  C. J. ,  di d not  par t i c i pat e.  
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¶59 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  t he st at ut e i s const i t ut i onal  as appl i ed.   

Maj or i t y op. ,  ¶57.   I  wr i t e separ at el y,  however ,  because I  

di sagr ee wi t h t he maj or i t y t hat  t he st at ut e r egul at es speech as 

wel l  as conduct .   Rat her ,  I  bel i eve t hat  t he cour t  of  appeal s 

got  i t  r i ght ——t hi s st at ut e as appl i ed r egul at es onl y conduct .   

Accor di ngl y,  I  r espect f ul l y concur .  

¶60 The cour t  of  appeal s not ed t hat  " because t he s t at ut e 

at  i ssue i mpl i cat es Fi r st  Amendment  r i ght s,  t he St at e has t he 

bur den of  pr ovi ng beyond a r easonabl e doubt  t hat  t he st at ut e i s 

const i t ut i onal . "   St at e v.  Bar on,  2008 WI  App 90,  ¶7,  312 

Wi s.  2d 789,  754 N. W. 2d 175.   To det er mi ne whet her  t he St at e has 

met  i t s bur den,  I  begi n by exami ni ng t he el ement s of  t he 

st at ut e. 1   

¶61 Under  t he f act s of  t hi s  case,  t he St at e must  

demonst r at e t hat  Bar on ( 1)  i nt ent i onal l y used Fi sher ' s per sonal  

i dent i f y i ng i nf or mat i on ( 2)  f or  t he pur pose of  har mi ng Fi sher ' s 

r eput at i on ( 3)  by i nt ent i onal l y r epr esent i ng t hat  he was Fi sher  

                                                 
1 Wi s.  St at .  § 943. 201( 2) ( c)  pr ovi des:  

Whoever ,  f or  any of  t he f ol l owi ng pur poses,  
i nt ent i onal l y uses,  at t empt s t o use,  or  possesses wi t h 
i nt ent  t o use any per sonal  i dent i f y i ng 
i nf or mat i on .  .  .  wi t hout  t he aut hor i zat i on or  consent  
of  t he i ndi v i dual  and by r epr esent i ng t hat  he or  she 
i s t he i ndi v i dual  .  .  .  i s  gui l t y of  a Cl ass H f el ony:  

.  .  .  .   

( c)  To har m t he r eput at i on,  pr oper t y,  per son,  or  
est at e of  t he i ndi v i dual .  



No.   2007AP1289- CR. awb 

 

2 
 

( 4)  wi t hout  Fi sher ' s consent .   I t  i s  t he second el ement  whi ch 

i mpl i cat es Fi r st  Amendment  r i ght s.           

¶62 The cour t  of  appeal s concl uded t hat  t he st at ut e does 

not  cr i mi nal i ze each el ement  of  t he st at ut e i n i sol at i on.   

Bar on,  312 Wi s.  2d 789,  ¶10.   That  i s,  t hi s st at ut e does not  

cr i mi nal i ze t he i nt ent  t o har m an i ndi v i dual ' s r eput at i on al one.   

Rat her ,  i t  i s  t he whol e act ——t he use of  an i ndi v i dual ' s i dent i t y 

f or  a pr ohi bi t ed pur pose——t hat  i s cr i mi nal i zed.   The cour t  not ed 

t hat  " Wi sconsi n st at ut es ar e r epl et e wi t h pr ovi s i ons t hat  

cr i mi nal i ze conduct  t hat  may ot her wi se be const i t ut i onal l y 

pr ot ect ed,  i f  t hat  conduct  i s car r i ed out  i n an unl awf ul  

manner . "   I d.  

¶63 One par t i cul ar l y apt  exampl e i s Wi s.  St at .  

§ 946. 10( 1) ,  whi ch cr i mi nal i zes br i ber y of  publ i c of f i cer s.   

Thi s st at ut e i s v i ol at ed i f  t he def endant  ( 1)  t r ansf er s pr oper t y 

( 2)  t o a publ i c of f i cer  ( 3)  t hat  t he of f i cer  was not  aut hor i zed 

t o r ecei ve f or  t he per f or mance of  of f i c i al  dut i es,  and ( 4)  " t he 

def endant  i nt end[ s]  t o i nf l uence t he conduct  of  [ t he of f i cer ]  i n 

r el at i on t o any mat t er  whi ch by l aw [ i s]  pendi ng or  mi ght  have 

come bef or e [ t he of f i cer ]  i n an of f i c i al  capaci t y. "  See Wi s JI ——

Cr i mi nal  1721 ( emphasi s suppl i ed) .   

¶64 The cour t  of  appeal s cor r ect l y not ed t hat  " [ t ] he 

f our t h el ement  r equi r es t hat  t he def endant  i nt ended t o engage i n 

conduct  t hat ,  wer e i t  not  accompani ed by a br i be,  woul d be 

pr ot ect ed by t he Fi r st  Amendment . " 2  Bar on,  312 Wi s.  2d 789,  ¶12.   

                                                 
2 The Fi r st  Amendment  guar ant ees " t he r i ght  of  t he 

peopl e .  .  .  t o pet i t i on t he Gover nment  f or  r edr ess of  
gr i evances. "   U. S.  Const .  amend.  I .  
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Si mi l ar l y,  t he i dent i t y t hef t  st at ut e r equi r es t he St at e t o 

pr ove t hat  t he def endant  was mot i vat ed by a pur pose whi ch,  i f  

not  accompani ed by t he t hef t  of  t he i ndi v i dual ' s i dent i t y,  woul d 

be pr ot ect ed under  t he Fi r st  Amendment .     

¶65 The cour t  of  appeal s '  deci s i on i n t hi s case was ci t ed 

f avor abl y by t he aut hor  of  a t hr ee- vol ume t r eat i se on t he Fi r st  

Amendment .   See Rodney A.  Smol l a,  Smol l a and Ni mmer  on Fr eedom 

of  Speech § 24: 19 ( 2009) .   Af t er  di scussi ng t he cour t  of  

appeal s '  anal ogy t o br i ber y,  t he t r eat i se concl udes:  " The Fi r st  

Amendment  cannot  pl ausi bl y be i nt er pr et ed t o pr ot ect  i dent i t y 

t hef t ,  any mor e t han i t  pr ot ect s  br i ber y.  .  .  .  I f  t he l aw does 

not  pr ot ect  t he cor r upt  i nf l uenci ng of  a publ i c of f i c i al  by 

under - t he- t abl e payment s,  i t  does not  pr ot ect  t he cor r upt  

def ami ng of  publ i c of f i c i al s by hacki ng i nt o t hei r  comput er s and 

st eal i ng t hei r  i dent i t y and e- mai l s. "   I d.    

¶66 We have pr evi ous l y st at ed,  " I t  i s  not  an abr i dgement  

of  f r eedom of  speech or  pr ess t o make a cour se of  conduct  

i l l egal  mer el y because t he conduct  was i n par t  i ni t i at ed,  

evi denced,  or  car r i ed out  by means of  l anguage,  ei t her  spoken,  

wr i t t en,  or  pr i nt ed. "   St at e v.  Robi ns,  2002 WI  65,  ¶42,  253 

Wi s.  2d 298,  646 N. W. 2d 287 ( quot i ng Gi boney v.  Empi r e St or age,  

336 U. S.  490,  502 ( 1949) ) .   I n Robi ns,  we di scussed whet her  t he 

use of  e- mai l  const i t ut ed speech i n t he cont ext  of  t he cr i me of  

chi l d ent i cement .    

¶67 The def endant ,  who was char ged wi t h chi l d ent i cement ,  

c l ai med t hat  t he st at ut e v i ol at ed t he Fi r st  Amendment  as appl i ed 

t o hi s at t empt  t o ent i ce a chi l d t hr ough i nt er net  speech.   
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I nt ent  t o ent i ce a chi l d was an el ement  of  t he of f ense.   We 

concl uded t hat  t he st at ut e di d not  r egul at e speech and obser ved 

t hat  " i nt er net  conver sat i ons and e- mai l s .  .  .  do not  by 

t hemsel ves const i t ut e t he cr i me of  chi l d ent i cement .   Rat her ,  

[ t he]  i nt er net  conver sat i on and e- mai l s ar e c i r cumst ant i al  

evi dence of  hi s i nt ent  t o ent i ce a chi l d .  .  .  . "    I d. ,  ¶44. 3  

Li kewi se her e,  t he speech——t he cont ent  of  t he e- mai l ——i s 

evi dence of  Bar on' s i nt ent  t o har m Fi sher ' s r eput at i on.    

¶68 For  t he r easons di scussed above,  I  concl ude t hat  t he 

St at e has met  i t s bur den t o demonst r at e t hat  t he st at ut e i s 

const i t ut i onal .   Al t hough t he appl i cat i on of  st r i ct  scr ut i ny i s 

not  war r ant ed i n t hi s case because t he st at ut e cr i mi nal i zes 

conduct  r at her  t han speech,  I  agr ee wi t h t he maj or i t y t hat  t he 

st at ut e woul d wi t hst and a st r i ct  scr ut i ny chal l enge.   See 

maj or i t y op. ,  ¶¶48- 56.   Accor di ngl y,  I  r espect f ul l y concur  i n 

t he maj or i t y ' s opi ni on.  

                                                 
3 See al so Ar nol d H.  Loewy,  Di st i ngui shi ng Speech f r om 

Conduct ,  45 Mer cer  L.  Rev.  621,  622 ( 1994)  ( " A si gni f i cant  
number  of  cr i mes ei t her  r equi r e or  f r equent l y i nvol ve 
communi cat i on.   Si mpl y gi v i ng money t o t he br i bee woul d be 
i nef f ect i ve because she woul d have no i dea of  why she was 
r ecei v i ng i t  unl ess somebody communi cat ed wi t h her .   Si mi l ar l y,  
per j ur y puni shes f al se st at ement s made under  oat h.  .  .  .  I  am 
awar e of  no ser i ous ar gument  t hat  any of  t hi s ' speech'  ought  t o 
be const i t ut i onal l y pr ot ect ed. " ) .  
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¶69 DAVI D T.  PROSSER,  J.    (concurring).  I n 2006 

Chr i st opher  Bar on was char ged wi t h v i ol at i ng sever al  st at ut es,  

i ncl udi ng Wi s.  St at .  § 943. 201( 2) ( c)  ( 2007- 08) . 1  Af t er  ar gument ,  

t he c i r cui t  cour t  di smi ssed t he § 943. 201 char ge on gr ounds t hat  

t he st at ut e was unconst i t ut i onal  as appl i ed.   Thi s deci s i on was 

subsequent l y r ever sed by t he cour t  of  appeal s.   See St at e v.  

Bar on,  2008 WI  App 90,  312 Wi s.  2d 789,  754 N. W. 2d 175.   I  

concur  i n t hi s cour t ' s  deci s i on t o af f i r m t he cour t  of  appeal s 

but  wr i t e separ at el y t o of f er  a di f f er ent  per spect i ve on t he 

l egal  i ssues.  

¶70 Wi sconsi n cr eat ed a compr ehensi ve cr i mi nal  code i n t he 

1953 sessi on of  t he l egi s l at ur e.   Ch.  623,  Laws of  1953.   As 

Pr of essor  Gor don Bal dwi n l at er  r ecal l ed,  one of  t he f i r st  t opi cs 

of  t he Legi s l at i ve Counci l ' s  cr i mi nal  code pr oj ect  " was t he l aw 

r el at i ng t o cr i mes agai nst  pr oper t y. "   Gor don L.  Bal dwi n,  

Cr i mi nal  Mi sappr opr i at i on i n Wi sconsi n- Par t  I ,  44 Mar q.  L.  Rev.  

253,  253 ( 1960- 61) .   " Cr i mes i nvol v i ng act s di r ect ed agai nst  

pr oper t y wer e di v i ded i nt o t hr ee t ypes,  cr i mes i nvol v i ng damage 

t o pr oper t y,  t r espass upon pr oper t y and mi sappr opr i at i on of  

pr oper t y. "   I d.   " MI SAPPROPRI ATI ON"  i s now one of  t he f our  

subchapt er  headi ngs i n Chapt er  943,  " Cr i mes Agai nst  Pr oper t y. "    

¶71 Wi sconsi n St at .  § 943. 201 has been l ocat ed under  t hi s  

headi ng.   The wor d " mi sappr opr i at i on"  i s not  def i ned i n t he 

st at ut es and i t  does not  appear  i n § 943. 201,  but  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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mi sappr opr i at i on i s embedded i n t he subchapt er  and i s t he ver y 

hear t  of  t he st at ut e i n quest i on.  

¶72 Bl ack' s Law Di ct i onar y def i nes " mi sappr opr i at i on"  as 

" The appl i cat i on of  anot her ' s pr oper t y or  money di shonest l y t o 

one' s own use. "   Bl ack' s Law Di ct i onar y 1013 ( 7t h ed.  1999)  

( emphasi s added) .   Wi sconsi n' s t hef t  st at ut e,  § 943. 20,  al so i s 

i ncl uded i n t he subchapt er  on mi sappr opr i at i on.   

Mi sappr opr i at i on may i ncl ude t hef t ,  but  i t  does not  have t o 

i ncl ude t hef t .  

¶73 Subsect i on ( 1)  of  § 943. 201 cont ai ns t wo t er ms:  ( a)  

" per sonal  i dent i f i cat i on document "  and ( b)  " per sonal  i dent i f y i ng 

i nf or mat i on. "   " Per sonal  i dent i f y i ng i nf or mat i on"  i ncl udes basi c 

i nf or mat i on such as " [ a] n i ndi v i dual ' s name, "  " [ a] n i ndi v i dual ' s 

addr ess, "  " [ a] n i ndi v i dual ' s t el ephone number , "  " [ a] n 

i ndi v i dual ' s empl oyer  or  pl ace of  empl oyment , "  and " [ t ] he mai den 

name of  an i ndi v i dual ' s mot her . "   Wi s.  St at .  § 943. 201( 1) ( b) 1. ,  

2. ,  3. ,  6. ,  8.   Most  of  t hi s  i nf or mat i on i s not  especi al l y 

conf i dent i al  and i t s r el ease i s not  especi al l y damagi ng.   Ther e 

ar e,  of  cour se,  except i ons,  and t hose except i ons can have 

pr of ound consequences t o t he i ndi v i dual s i nvol ved. 2   

¶74 Ot her  " per sonal  i dent i f y i ng i nf or mat i on, "  such as 

" [ a] n i ndi v i dual ' s soci al  secur i t y number , "  " [ a] n i ndi v i dual ' s 

t axpayer  i dent i f i cat i on number , "  and " [ a] n i ndi v i dual ' s code or  

account  number , "  Wi s.  St at .  § 943. 201( 1) ( b) 5. ,  10. ,  12. a. ,  

f r equent l y pr esent  mor e omi nous pr obl ems because of  t hei r  

                                                 
2 Cf . ,  e. g. ,  Monf i l s  v.  Tayl or ,  165 F. 3d 511 ( 7t h Ci r .  

1998) ,  cer t .  deni ed,  528 U. S.  810 ( 1999) .  
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pot ent i al  " mi sappr opr i at i on"  by peopl e at t empt i ng t o obt ai n 

" cr edi t ,  money,  goods,  ser vi ces,  empl oyment ,  or  any ot her  t hi ng 

of  val ue or  benef i t "  wi t hout  aut hor i zat i on or  consent .   Wi s.  

St at .  § 943. 201( 2) ( a) .   Thi s k i nd of  i nf or mat i on i s c l osel y 

l i nked t o t hef t  or  f r aud.  

¶75 St i l l  anot her  t ype of  " per sonal  i dent i f y i ng 

i nf or mat i on, "  " [ a] n i ndi v i dual ' s deoxyr i bonucl ei c aci d pr of i l e, "  

Wi s.  St at .  § 943. 201( 1) ( b) 11. ,  i s  at  t he cor e of  an i ndi v i dual ' s 

per sonal  pr i vacy.  

¶76 I n subsect i on ( 1) ( a) ,  " Per sonal  i dent i f i cat i on 

document "  i ncl udes " [ a]  document  cont ai ni ng per sonal  i dent i f y i ng 

i nf or mat i on. "   Wi s.  St at .  § 943. 201( 1) ( a) 1.   Thi s descr i pt i on i s  

ver y br oad.   I t  may i ncl ude an i ndi v i dual ' s r esume,  hi s 

t el ephone r ecor ds,  hi s t ax r et ur ns,  hi s medi cal  r ecor ds,  and hi s 

e- mai l s.   See Wi s.  St at .  § 943. 201( 1) ( a)  & ( b) .   Al so i ncl uded 

i n " per sonal  i dent i f i cat i on document s"  ar e " car ds"  and " pl at es, "  

such as cr edi t  and debi t  car ds.   Wi s.  St at .  § 943. 201( 1) ( a) 2.  

¶77 I n an i nf or mat i on age,  t he l egi s l at ur e i s concer ned 

about  t he unaut hor i zed use,  especi al l y t he mi sappr opr i at i on,  of  

an i ndi v i dual ' s per sonal  i dent i f y i ng i nf or mat i on.   Yet  t her e ar e 

l i mi t s on t he st at e' s aut hor i t y and abi l i t y  t o cont r ol  such 

i nf or mat i on.   St at ut es on t hi s subj ect  must  be dr af t ed 

car ef ul l y.  

¶78 I n t hi s case,  Bar on al l egedl y accessed Mar k Fi sher ' s 

e- mai l  account  by usi ng Fi sher ' s per sonal  passwor d.   Even i f  he 

acqui r ed t he passwor d l awf ul l y,  Bar on sur el y was not  aut hor i zed 

t o r ummage t hr ough Fi sher ' s e- mai l  account ,  i f  he di d so.   Bar on 
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t hen al l egedl y col l ect ed embar r assi ng e- mai l s,  " t he per sonal  

i dent i f i cat i on document s, "  i n Fi sher ' s account  and combi ned t hem 

i nt o a new " per sonal  i dent i f i cat i on document . "   He t hen 

al l egedl y t r ansmi t t ed t he new " per sonal  i dent i f i cat i on 

document , "  wi t hout  aut hor i zat i on or  consent ,  t o peopl e i n t he 

communi t y.   He al l egedl y di d t hi s f r om Fi sher ' s own e- mai l  

account  usi ng Fi sher ' s name.   He al l egedl y di d t hi s wi t h t he 

i nt ent  of  har mi ng t he r eput at i on of  Fi sher .   I f  Bar on di d t hese 

t hi ngs,  he mi sappr opr i at ed Fi sher ' s passwor d,  he mi sappr opr i at ed 

Fi sher ' s per sonal  i dent i f y i ng document s,  he mi sappr opr i at ed 

Fi sher ' s e- mai l  account  t o send out  t he document s,  and he 

mi sappr opr i at ed Fi sher ' s name,  wi t h t he i nt ent  t o har m Fi sher ' s 

r eput at i on.  

¶79 Mar k Fi sher  was a gover nment  empl oyee.   As such,  he 

was i nevi t abl y subj ect  t o at t acks on hi s r eput at i on,  especi al l y 

i f  t he at t acks wer e t r ue.   But  a l awf ul  end di d not  j ust i f y 

t hese al l eged unl awf ul  means,  especi al l y t he mi sappr opr i at i on of  

Fi sher ' s name,  i . e. ,  t he f al se r epr esent at i on of  Fi sher  as t he 

sender  of  t he wi del y di st r i but ed e- mai l .  

¶80 I f  a per son wer e t o send document s f r om hi s  own 

comput er  under  hi s own name,  he woul d have a def ense,  on t hese 

f act s,  under  t hi s st at ut e.   A per son who mi sappr opr i at es anot her  

per son' s name as he at t empt s t o i nj ur e t he ot her  per son does not  

have such a def ense.   I f  a per son di st r i but ed i nf or mat i on 

anonymousl y,  he al so woul d have a def ense under  t hi s st at ut e.   A 

per son so consumed wi t h mal i ce t hat  he uses anot her  per son' s 
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name,  wi t hout  aut hor i t y,  t o di scr edi t  t hat  per son,  f or goes hi s  

def ense under  t he st at ut e.  

¶81 The Fi r st  Amendment  does not  pr ot ect  a def endant  

accused of  v i ol at i ng t he st at ut e i n t he manner  al l eged her e,  

because t he st at ut e r equi r es t he st at e t o pr ove t hat  t he 

def endant  i nt ent i onal l y mi sr epr esent ed hi s r ol e as t he sender  of  

t he message.   The st at ut e puni shes i nt ent i onal  

mi sr epr esent at i on,  and i nt ent i onal  mi sr epr esent at i on i s not  a 

Fi r st  Amendment  f r eedom.  

¶82 " A good name i s r at her  t o be chosen t han gr eat  

r i ches. "   Pr over bs 22: 1.   " A good name i s bet t er  t han pr eci ous 

oi nt ment . "   Eccl esi ast es 7: 1.   Thi s i s t he wi sdom of  t he ages.   

Mi sappr opr i at i ng a per son' s name i s t aki ng t hat  per son' s most  

val uabl e possessi on.   The l egi s l at ur e under st ood t hat  t hi s 

conduct  i s a gr ave of f ense and shoul d be puni shed accor di ngl y.  

¶83 For  t he r easons st at ed,  I  r espect f ul l y concur .  
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