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Star Direct, Inc. d/b/a Star D stributing,
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Plaintiff- el lant-Petitioner,
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V.

David R Schanker

Cerk of S Cour t
Eugene Dal Pra, erk of Supreme Cour

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Affirmed in

part, reversed in part, and renmanded.

M1 M CHAEL J. GABLEMAN, J. This is a review of an
unpubl i shed decision of the court of appeals, which affirnmed in
part a judgnment and order of the Grcuit Court for Rock County,
Daniel T. Dillon, Judge.? Star Direct, Inc. d/b/a Star
Distributing ("Star Direct") sued a former enployee, Eugene Dal
Pra ("Dal Pra"), for breach of two non-conpete clauses. The
"busi ness clause" non-conpete provision prohibited Dal Pra's

engagenent in a "substantially simlar or conpetitive" business

' Star Direct, Inc. v. Dal Pra, No. 2007AP617, unpublished
slip op. (Ws. C. App. Dec. 6, 2007).
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within his prior assigned sales territory. The "custoner
cl ause” non-conpete provision barred Dal Pra from interfering
with or endeavoring to entice away current and recent past
custoners for whom he had perforned services, with whom he had
dealt, or about whom he had obtained special know edge over the
course of his enploynent. The contract also contained a
"confidentiality clause" that barred Dal Pra from disclosing or
using certain information such as confidential mar ket i ng
techni ques, custoner |ists, and trade secrets.

12 Bot h Dal Pra and Star Direct noved for summary
j udgnent . The circuit court denied Star Direct's notion and
granted Dal Pra's notion, concluding that all three restrictive
covenants were unreasonable and therefore unenforceable. The
circuit court also concluded that each one of the clauses was
i ndi visible fromthe others.

13 The court of appeals agreed with the circuit court
that the business clause was unenforceable. It also agreed that
the business clause was indivisible from the custoner clause
and thus both clauses were unenforceabl e. The court of appeals
did not separately address the reasonabl eness of the custoner
cl ause, nor did it address the reasonabl eness of t he
confidentiality clause or its divisibility from the other

cl auses. St ar Direct, I nc. V. Dal Pr a, No. 2007AP617,

unpublished slip op. (Ws. C. App. Dec. 6, 2007).

14 The issues in this case fall into two categories. The
first set of issues relates to the enforceability of each of the
t hree cl auses—the business clause, the custoner clause, and the

2
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confidentiality clause. The question for each is whether it is
"reasonably necessary for the protection of the enployer.” Ws.
Stat. § 103.465% (2007-08).% The second set of issues relates to
the divisibility of the clauses. We nust determ ne whether the
ot herw se reasonable and enforceable <clause or «clauses are
divisible fromthe unenforceable clause or clauses and therefore
i ndependent|y enforceabl e.

15 We conclude that the custonmer and confidentiality
clauses are reasonably necessary to protect Star Direct and
therefore enforceable. The business clause, however, is
over broad and unenforceable. W also hold that the custonmer and
confidentiality clauses are divisible from the business clause
and enforceable on their own terms. W thus affirmin part and

reverse in part the decision of the court of appeals, and remand

2 Wsconsin Stat. § 103.465 states as fol | ows:

Restrictive covenants in enploynent contracts. A
covenant by an assistant, servant or agent not to
conpete with his or her enployer or principal during
the term of the enploynent or agency, or after the
termnation of that enploynent or agency, wthin a
specified territory and during a specified tine is
lawful and enforceable only if the restrictions
i nposed are reasonably necessary for the protection of
the enployer or principal. Any covenant, described in
this subsection, inmposing an unreasonable restraint is
illegal, void and unenforceable even as to any part of
t he covenant or perfornmance that would be a reasonable
restraint.

3 Al subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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this cause to the circuit court for further proceedings
consistent wth this opinion.
l. FACTUAL AND PROCEDURAL BACKGROUND

16 Star Direct engages in the business of distributing
assorted novelties and sundries® to convenience stores, service
stations, truck stops, and travel <centers throughout the
M dwest . This business is conpetitive, and its business node
is premsed on the relationship between route sal espeople and
their custoners. The route salespeople regularly visit
custoners and potential custoners, wrk to wunderstand their
custoner's business, and endeavor to build Iong-term personal
and professional relationships wwth them

17 Dal Pra was a route salesperson enployed by CB
Distributors until his route was purchased, along with one other
route, by Star D rect. Star Direct wshed to retain the
busi ness on these routes, so it offered Dal Pra what he admtted
was a "very good package." This enploynent offer included

servicing a nearly identical route—the area within a 50-mle

radius of Rockford, Illinois—as well as a $30,000 bonus upon
the completion of 30 nonths of service. Dal Pra accepted the
of fer.

18 One condition of Dal Pra's enploynent was the
inclusion of three restrictive covenants in his enploynent

contract prohibiting Dal Pra from certain post-termnation

* For exanple, cigarette lighters, gloves, sunglasses,
aspirin, 1ice scrapers, conbs, batteries, vitamns, cigarette
papers, condons, caneras, toys, and figurines.

4
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activities. Two of the restrictive covenants are contained in
separ ate paragraphs of Section I1.D. of the enploynent contract,
entitled "Non-Conpete." A third restrictive covenant is
contained in the immed ately succeeding Section Il.E., |abeled
"Confidentiality."

19 The first paragraph of Section Il.D. contains what has
been called the "custoner clause.” It begins by restricting Dal
Pra from becom ng "engaged in the business of the Enployer, that
being the distribution of consunmer products to service stations
and/ or conveni ence stores" while enployed with Star Direct. The
paragraph then continues with the following post-termnation

stricture:

[Flor twenty-four (24) nonths, after termnation of
Enpl oyee's enploynment wth Enployer, Enployee shall
not interfere with, or endeavor to entice away from
Enpl oyer any person, firm corporation, partnership or
entity of any kind whatsoever which is a custoner of
Enpl oyer or CB Distributors, or which was a custoner
of Enployer or CB Distributors within a period of tine
of one year prior to the termnation of Enployee's
enpl oynent with Enpl oyer, for which Enpl oyee perforned
services or otherwi se dealt with on behalf of Enployer
or CB Distributors or relative to which Enployee
obt ai ned special know edge as a result of his position
with Enployer; and Enployee shall not approach any
such custoner or past custoner for any such purpose or
knowi ngly cooperate with the taking of any such action
by any other person, firm corporation, or entity of
any ki nd.

110 The next paragraph in Section Il.D. contains what has

been call ed the "busi ness cl ause":

[Flor a period of twenty-four (24) nonths after
termnation of Enployee's enploynent wth Enployer,
Enpl oyee shal | not , directly or
indirectly . . . becone engaged in any business which

5
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is substantially simlar to or in conpetition with the
business of the Enployer, within a fifty (50) mle
radi us of Rockford, Illinois.

11 Section II.E contains the "confidentiality clause,"”

provi ding as foll ows:

| ndependent of any obligation under any other
Paragraph of this Contract, Enployee shall not, at any
time during the term of his enploynent wth Enpl oyer
and for a period of twenty-four (24) nonths follow ng
the termnation of his enploynent wth Enployer,
regardl ess of who initiated t he term nation,
communi cate, divulge or disclose for use by hinself or
any other person, firm corporation, partnership,
joint venture, association or other entity whatsoever,
any information or know edge, known, disclosed or
otherwise obtained by him during his enploynent by
Enpl oyer or CB Distributors, including but not Iimted
to information and know edge conceived, discovered or
devel oped by Enployee or CB Distributors and including
but not limted to any of Enpl oyer's  or CB
Distributors proprietary products or procedures, any
of Enployer's or CB Distributors trade secrets, any of
Enmpl oyer's or CB Distributors custoner lists, or any
of Enployer's or CB Distributors marketing techniques
which are not generally known in the business
community, and which relate to the business of the
Enpl oyer or CB Distributors or are in the nature of
trade or busi ness secrets of Enpl oyer or CB
Distributors. Enployee shall not at any tine, during
the period of his enploynment with Enployer or at any
time thereafter, copy, reproduce, retain, conmunicate,
di vul ge or disclose to any other party the contents of
the mailing list(s) of any of Enployer's or CB
Distributors custonmers . . . . Enpl oyee will have
special pricing information and information regarding
how Enpl oyer prices various products. This information
is specifically held by both parties to be
confidenti al . In no event shall Enployee reveal this
information to any other enployer or other entity.

112 Dal Pra worked for Star Direct for roughly four years,
recei ving the $30,000 bonus after 30 nonths of service. Dal Pra

voluntarily quit his enploynent with Star Direct on August 11,
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2006, and imredi ately began his own distribution conpany. It is
undi sputed, at least for purposes of our review on sumary
judgnent, that Dal Pra's new conpany sold various products to
conveni ence stores, gas stations, and truck stops wthin 50
mles of Rockford, Illinois, and that sonme of the convenience
stores Dal Pra sold to were past and/or current custoners of
Star Direct. W also take as true Star Direct's clainms that it
| ost custoners as a result of Dal Pra's conpeting business.

13 Star Direct sued Dal Pra on Septenber 5, 2006, for
breach of the business and customer clauses, seeking both
damages and injunctive relief to prevent Dal Pra' s continued
al | eged breach.

14 On cross notions for summary judgnent, the circuit
court concluded that the business, custoner, and confidentiality
cl auses were all unreasonable and therefore unenforceable.® The
circuit court also concluded that each of the three clauses was
indivisible from and "inextricably entw ned" with the other two

under Streiff v. Am Famly Mit. Ins. Co., 118 Ws. 2d 602, 348

N. W 2d 505 (1984).

15 The court of appeals agreed with the circuit court
that the business clause was unreasonabl e because it barred Dal
Pra from engaging in a "substantially simlar" business whose

products are not conpetitive with Star Direct. Star Direct,

°® |t is not entirely clear fromthe record why the circuit
court made a determination on the confidentiality clause when
Star Direct's conplaint only alleged a violation of the business
and custoner cl auses.
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Inc., No. 2007AP617, unpublished slip op., 117. The court of
appeals also examned the divisibility question. Appl yi ng

Streiff as interpreted by Mit. Serv. Cas. Ins. Co. v. Brass,

2001 W App 92, 242 Ws. 2d 733, 625 N.W2d 648, the court of
appeal s concluded that the business clause was indivisible from
the custoner clause, and thus neither was enforceable. Id.,
129. The court of appeals did not evaluate the reasonabl eness
of the custoner clause on its own, nor did it address the
reasonabl eness of the confidentiality clause or its divisibility
fromthe business and custoner clauses. I1d., 918 n.5, 928.

116 Judge Vergeront, who authored the majority opinion for
the court of appeals, also wote a separate concurrence in which

she <characterized Brass's interpretation of Streiff as an

"overly broad construction"” that "will result in treating as one
i ndi visible covenant practically all cl auses restraining
conpetition in an enploynent agreenent.” ld., 91932-33. Judge

Vergeront indicated that in her reading, Streiff did not
articulate a broadly applicable standard or t est for
indivisibility. Id., 932 The particular provisions at issue
in Streiff, she explained, were indivisible because they were
expressly linked by the language in the other provisions such
that conpliance with one provision was required for receipt of
benefits under another. Id., 1131-32. She noted, however, that
the court of appeals nust follow its own published precedent

according to Cook v. Cook, 208 Ws. 2d 166, 189-90, 560 N W2d

246 (1997), even if it disagrees with it. 1d., 130.
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17 Star Direct petitioned this court for review, and both
parties have presented argunents in their briefs regarding the
enforceability and divisibility of each of the business,
custoner, and confidentiality clauses.

1. STANDARD OF REVI EW

18 This case was determned on cross sumary |udgnent

notions on undi sputed facts. Therefore, we review the issues of

| aw decided by the circuit court de novo. See LaCount v. GCen.

Cas. Co. of Ws., 2006 W 14, 920, 288 Ws. 2d 358, 709

N. W 2d 418. Restrictive covenants not to conpete are contracts,
the interpretation of which is a matter of |law also reviewed de

novo. NBZ, Inc. v. Pilarski, 185 Ws. 2d 827, 836, 520 N w2d

93 (Ct. App. 1994). This case further requires us to interpret
and apply Ws. Stat. 8 103.465, which governs the enforceability
and divisibility of restrictive covenants. W interpret
statutes independently, but benefit from the analysis of the

previ ous courts. Spi egel berg v. State, 2006 W 75, 198, 291

Ws. 2d 601, 717 N W2d 641.
[11. ANALYSI S

19 Restrictive covenants in Wsconsin are prima facie
suspect as restraints of trade that are disfavored at |law, and
must wthstand close scrutiny as to their reasonabl eness.
Streiff, 118 Ws. 2d at 611. They are not to be construed to
extend beyond their proper inport or farther than the contract
| anguage absolutely requires. Id. Rat her, they are to be

construed in favor of the enployee. Id.
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120 Wsconsin Stat. 8§ 103.465 governs the enforceability
of restrictive covenants. It contains two main principles.
First, pre- and post-termnation non-conpete agreenents are
"l awful and enforceable only if the restrictions inposed are
reasonably necessary for the protection of the enployer.” e
have interpreted this as establishing five prerequisites that a
restrictive covenant nust neet in order to be enforceabl e under
W sconsin | aw. A restrictive covenant nust: (1) be necessary
for the protection of the enployer, that is, the enployer nust
have a protectable interest justifying the restriction inposed
on the activity of the enployee; (2) provide a reasonable tine
l[imt; (3) provide a reasonable territorial limt; (4) not be
harsh or oppressive as to the enployee; and (5) not be contrary

to public policy. Lakeside G| Co. v. Slutsky, 8 Ws. 2d 157,

162-67, 98 N.W2d 415 (1959). The enployer has the burden of
proof as to the reasonabl eness of the non-conpete. NBZ, Inc.,
185 Ws. 2d at 840.

21 The second principle in Ws. Stat. 8§ 103.465 is that
"[alny ~covenant . . . inposing an unreasonable restraint 1is
illegal, void and unenforceable even as to any part of the
covenant or performance that woul d be a reasonable restraint.”

122 W begi n our di scussi on by exam ni ng t he
enforceability of each of the clauses, ultimtely concluding
that the business clause is unreasonable and unenforceable, but
that the custonmer and confidentiality clauses are reasonable and

enf or ceabl e. Then, we discuss the divisibility of the clauses,

10
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concluding that each of the clauses is divisible from the

ot hers.
A The Enforceability of the Restrictive Covenants
1. The Custonmer C ause

23 The custoner clause prohibits Dal Pra, for 24 nonths
followng termnation, from interfering with or endeavoring to
entice away a person or entity "which is a custoner” or "which
was a custoner . . . within a period of time of one year prior
to. . . termnation.” The clause further specifies that

prohi bited custoners are those "for which Enployee perforned
services or otherwwse dealt wth" or "obtained special
knowl edge" about in the course of enploynent. The provision
al so prohibits Dal Pra from approaching "any such custoner or
past custoner” for prohibited purposes or cooperating wth
others toward that end

24 This provision, then, expressly prohibits interfering
wth or attenpting to entice away: (1) current custoners of Star
Direct that Dal Pra serviced, dealt with, or obtained specia
know edge about during his enploynent, and (2) those who were
custoners during the year prior to Dal Pra's termnation ("past
custoners”) whom Dal Pra serviced, dealt wth, or obtained
speci al know edge about during his enpl oynent.

25 The circuit court concluded that the custoner clause
is unenforceable because Star Direct has no legitimte interest
in restricting interference with past custonmers—nterpreted as
t hose who no |onger do business with Star Direct. The court of
appeals did not address the enforceability of the custoner

11
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cl ause because it concluded that it was indivisible from the

unenforceabl e busi ness cl ause. St ar Direct, I nc., No.

2007AP617, unpublished slip op., 1928-29.

126 Dal Pra finds the custonmer clause objectionable for
three reasons. First, he argues that Star Drect has no
legitimate protectable interest in prohibiting solicitation of
past custoners. Second, Dal Pra maintains that the provision
unreasonably prohibits contact with custonmers—both current and
past —whom Dal Pra may not have been in contact with for years.
Third, he alleges that Star Direct's failure to systematically
obtain restrictive covenants shows that they are not necessary
for its protection. These objections are addressed to the first

of the Lakeside QI criteria, that is, whether the restrictions

are necessary for Star Direct's protection. Lakeside GI, 8

Ws. 2d at 163. The parties do not seriously dispute the

clause's sufficiency under the remaining Lakeside Ol criteria.

27 To address these questions, we first look at Star
Direct's protectable interests as a general nmatter and how they
interact wwth the facts of this case. Second, we address Dal
Pra's assertion that Star Direct has no interest in its past
custoners. Third, we address Dal Pra's contention that Star
Direct has no interest in prohibiting conpetition with custoners
whom Dal Pra may not have serviced or interacted with for years.
Finally, we discuss Dal Pra's contention that Star Drect did
not systematically obtain non-conpete agreenents fromits route

sal espeopl e, denonstrating the lack of a protectable interest.

12
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W ultimately conclude that the custonmer clause is reasonable
and enforceabl e.
a. Star Direct's Protectable Interests Cenerally

128 Dal Pra was a route salesperson in a very conpetitive
busi ness. Rout e sal espeople generally pose an elevated threat
to the enployer's business due to the special per sonal
rel ati onships, rapport, and goodw |l they develop wth the
enpl oyer's custoners while in the enployer's service. See id.

at 163-64; Chuck Wagon Catering v. Raduege, 88 Ws. 2d 740, 752-

54, 277 N.W2d 787 (1979); see also Gary Van Zeel and Tal ent,

Inc. v. Sandas, 84 Ws. 2d 202, 214-16, 267 N W2d 242 (1978)

(describing the special need for protection from route

sal espeopl e, but concluding that the fornmer enployee was akin to

a non-route sal esperson). In the "typical and classical case of
a route custoner" and sal esperson, "it is assuned that . . . a
special personal relationship will develop which will continue

even though the salesman should commence his own enterprise or

switch enployers.” Gary Van Zeeland Talent, Inc., 84 Ws. 2d at

215.

129 This was true with Dal Pra. Star Direct invested in
Dal Pra, giving him a platform from which to foster, nurture,
and cultivate his customer contacts and relationships. St ar
Direct used marketing dollars to pronote Dal Pra and sent himto
i ndustry events that further enhanced his ability to develop
custoner rel ationships. The record is clear that this was and
is a fiercely conpetitive, relationship-based business. The
custoners he dealt wth, then, were not sinply buying product

13
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based on price or other objective factors. As Bradley Son, Star
Direct's President, nade clear in his affidavit, personal and
pr of essi onal rapport between salespeople and custoners is

essential to a successful and profitable business. See Lakeside

al, 8 Ws. 2d at 159-60 (upholding the reasonableness and
enforceability of a restrictive covenant against a former route
sal esperson where "[c]ustomers were obtained primarily upon the
basis of the defendant's personal sal esmanship and the faith and
trust the defendant could engender in the custoner").

30 In addition to the relationship-based nature of the
busi ness, Dal Pra's enploynent positioned himto obtain certain
know edge® regarding the specific needs and wants of his
custoners, the pricing of Star Direct's products, Star Direct's
costs, and the profit margins Star Direct earned on certain
products. Dal Pra, in our opinion, fits the classic description
of the route salesperson, whose base of information and

relati onships could constitute a threat to Star Direct.

b. Star Direct's Interests in Prohibiting Conpetition
with its Past Custoners

131 The custoner clause prohibited Dal Pra from contacting

"past custoners,” defined as those who purchased from Star

® The customer clause limts the customer restrictions to
past or current custonmers whom Dal Pra serviced, dealt with, or
obt ai ned special know edge about as a result of his enploynent

with Star Direct. Dal Pra does not contend that the phrase
"special know edge" renders the custoner clause void for
vagueness. Hi s concerns, as noted above, are directed to the

guestion of whether Star Direct has a protectable interest in
such custoners.

14
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Direct within one year prior to his termnation. Dal Pra
asserts that Star Direct does not have a legitimte protectable
interest in these past custoners. The circuit court agreed, and
so does the dissent.

132 No Wsconsin case has explicitly addressed or affirned
an enployer's interest in custoners who have recently chosen to
cease doing business wth the enployer. However, W sconsin
courts, including this court, have reviewed provisions that
clearly apply to past custoners, and have been untroubled by
this asserted interest.

33 In Rollins Burdick Hunter of Ws., Inc. v. Hanilton,

101 Ws. 2d 460, 304 N.W2d 752 (1981) (hereafter "Hamlton"),
this court considered a restrictive covenant that prohibited the
two defendant enployees from soliciting, contacting, or doing
"any conpetitive business with" anyone who had been a custoner
of the conpany during the two years preceding termnation or the
period of their enploynent, whichever was shorter. Id. at 462-
63. Because the enployees worked for nore than two years, the
two-year tinefrane was applicable. 1d. During those two years
preceding term nation, the enployer had over 6,000 custoners,
only 175 of which had contact with the defendant enployees. Id.
at 463. Though the court did not discuss it, such a custoner
pool certainly could have included custoners who had chosen to
take their business el sewhere. Thus, this provision prevented
the enployees from contacting both current and past custoners

with whom they may or may not have had contact. It bears

15
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remnding that the two-year tinefranme here is one year |onger
than the provision in the case at bar.

134 The litigants and the courts were primarily concerned
that this prohibited contact with custoners the enployees nmay
not have serviced at all. Id. at 463-64. On review, we
determned that the enployer may have a legitimte protectable
interest where the enployees had access to inportant custoner
information, even if they did not personally have contact wth
t hose custoners. Id. at 468-69. Though not ultimately
determ ning whether the provision was valid, we reversed the
court of appeals and circuit court who had previously found the
provision invalid. 1d. at 471-72.

35 A simlar restrictive covenant was at issue in Farm

Credit Servs. of N. Cent. Ws., ACA v. Wsocki, 2001 W 51, 243

Ws. 2d 305, 627 N W2d 444. In that case, for one year
followng termnation, an enployee who provided accounting,
bookkeepi ng, and tax preparation assistance was prohibited from
engaging in the sane business activities wth persons the
enpl oyee consulted or serviced "at any tine during the one year
imediately prior to the date of separation.” Id., 4. Again,
t hough not discussing this point, the total world of possible
custoners that the enployee could not contact included custoners
who may have chosen to no |onger do business with the enployer

We concluded that such a restriction was not invalid per se, and
remanded to the circuit court for further fact-finding. Id.,

116.

16
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136 In a simlar court of appeals case, the court
determined that a restrictive covenant prohibiting, anong other
things, interference with a client who was a custoner during the

past two years, was reasonable as a nmatter of [|aw Techwor ks,

LLC v. Wille, 2009 W App , Y6, __ Ws. 2d ___,

N.W2d __ . Though again not discussed in the court's analysis,
this provision includes custoners who may have chosen to take
their business el sewhere during the previous two years, and the
court determned this provision was enforceabl e.

137 As this brief review of the case |aw shows, Wsconsin
courts and litigants have been untroubled by an enployer's
asserted interest in its recent past custoners. Wil e these
cases do not settle the matter, the custoner clause is
di stingui shable from these other cases only in that it expressly
divided the custonmers into two identifiable groups—eurrent and
past custoners. This brings the issue to the fore, and the
guestion is does Star Direct have that interest vis-a-vis Da

Pra?’

" The dissent argues that our review of the case |aw
"assunes that silence on an issue signhals the court's approval."
Di ssent, 1106. The dissent's argunents against such an
interpretive approach are strong, but are sinply inapplicable
here. The dissent has m sread our discussion of these cases.

17
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138 Star Direct does have an interest in prohibiting the
solicitation of 1its recent past custoners. First, Dal Pra
obtained significant know edge regarding Star Direct's business
that could be used against Star D rect. | f not prohibited, Dal
Pra would be able to approach these custonmers with know edge of
St ar Direct's prices and pricing strategies, proprietary
mar keti ng techni ques, and profit margins. He would have all the
information a conpetitor would want and need to know to
effectively undercut Star Direct.

139 Second, through his enploynent and because of Star
Direct's investment in him Dal Pra would, as the custoner
cl ause so states, have serviced, dealt wth, or have special
knowl edge about these custoners. He would know their specific
needs and product desires, and would have a relationship history

with many of them This would place him in a far better

The point of our review of the case lawis far nore limted
than the dissent clains. W explicitly state that these cases
do not settle the matter. The cases in fact do show both that
courts and Ilitigants have not flagged the inplicit asserted
interest in past custoners, and that this sort of provision is
not really all that unique. Mor eover, our conclusion that Star
Direct does have an interest in past custoners is explained
infra §138-41. |In none of these paragraphs do we cite the cases
just discussed for authority.

Finally, the dissent suggests that our analysis of case |aw
in Horst v. Deere & Co., 2009 W 75, = Ws. 2d , _ Nw2ad
is inconsistent wth the analysis today. That assertion is
m st aken because, in today's majority opinion as in Horst, the
court concluded that while the language in prior cases was
suggestive, no case directly answered the question before the
court. The analysis perforned in each mgjority opinion is the
sane.
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position than an ordinary conpetitor, and give him a distinct
advant age.

140 Finally, Star Direct does have a general interest in
w nning back the business of its recent past custoners. The
record shows this is a relationship-based and highly conpetitive
busi ness. It takes significant effort and investnment to wn
cust oners. These past custoners may have chosen to take their
busi ness el sewhere only tenporarily, and would still have a
history with Star Direct. Wiile an enployer's prospects of
rekindling custoner relationships fades considerably over 15

years (as in Equity Enters., Inc. v. MIlosch, 2001 W App 186,

247 Ws. 2d 172, 633 N.W2d 662), we believe under the facts of
this case that an enployer is entitled to an opportunity to
recoup the considerable investnent of resources it nade in
devel oping and fostering custonmer relationships and business
opportunities that were active as recently as one year prior to
t he enpl oyee's term nati on.

41 For the reasons articulated above, Dal Pra would not
sinply be engaging in ordinary conpetition with Star Direct if
permtted to interfere wth recent past custoners. He would
have a distinct conpetitive advantage, and this advantage would
be detrinental to Star Direct's business. W render no opinion
as to how nuch tine nust pass between a custoner placing an
order and a route salesperson's termnation before the enployer
no longer has a legitimate protectable interest in that
cust oner. Qur holding today under the facts of this case is
that the interimof one year is not too |ong.
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c. Star Direct's Interests in Prohibiting Conpetition
with Customers Dal Pra has not Recently Contact ed.

142 The second argunent Dal Pra nmakes is that the non-
conpete clause prohibits interference with custoners whom Dal
Pra may not have been in contact with for years.® For exanple,
the customer clause would prohibit himfromsoliciting a current
or past customer whom Dal Pra m ght have serviced when he began
with CB Distributors many years ago, but has had no contact with
since. Dal Pra argues that this provision is unreasonable.

143 Dal Pra maintains that the court of appeals decision
in Mlosch mrrors this situation and is dispositive. I n
M| osch, the enployer attenpted to prohibit the enployee for 18
months followng termnation from doing business wth any
custoners of the enployer with whom the enployee had dealt
during any portion of his 15-year enploynent, i ncl udi ng
custoners who may have long ago transferred their business to
conpetitors. Id., 9115 n.4. The court determned that a
custoner serviced 15 years wearlier constituted too long a
timeframe for the enployer to have any protectable interest.
Id. ("This restriction is unreasonable because it would prohibit
M| osch from doing business with a custoner he serviced during
his first weeks of enploynent in 1982 who subsequently

transferred his or her business to a conpetitor of Equable.")

8 In fact, the custoner clause prohibits interference with
current or past custonmers that Dal Pra mght never have had
contact with or serviced. Such custoners, however, are only on
the prohibited customer list if Dal Pra has "special know edge”
about them as described bel ow.
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144 The difference between M| osch and this case is that
the custoners in MIlosch did not need to be recent or current
custoners at all; this nmakes all the difference. The court of
appeals in MIlosch specifically cited the custoner whom M| osch
could have serviced during the first weeks of his enploynent 15
years earlier who then took his or her business elsewhere. |d.

145 Contrary to Dal Pra's assertions, his special
know edge of custoner needs, pricing, and profit margi ns neans
that there was real danger in him seeking Star Direct's current
and past custoners. The fact that he would not necessarily have
had recent contact with those custoners does not nean Star
Direct has no legitimate interest. Even if Dal Pra was not the
recent servicer of a custoner, he would still have sone
relationship with that custoner, inportant know edge about that
custoner, or nmaybe nost significantly, special know edge about
Star Direct's business and net hods.

146 Dal Pra's enploynent contract provided unanbiguous
notice of the confidential "special know edge" Dal Pra gained
through his enployment with Star Drect. This confidenti al
information included custoner lists, account proj ecti ons,
custonmer strategy information, marketing information, expense
policy manual s, billing reports, pricing information and
strategies, managenent nethods and systens, contracts wth
custoners, correspondence wth custoners, custoner bids and
proposals, and any other confidential, unique, or secret

i nformati on.
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47 Furthernore, as we stated in Hamlton, it is "beyond
di spute"” that a former enployee's possession of this type of
"confidential business information" "may be a proper subject of
protection by restrictive covenant," even if the information is
related to custoners with whom the fornmer enployee had not had
any contact during his enploynent. Ham lton, 101 Ws. 2d at
469. This reasoning applies equally to custoners Dal Pra my
have serviced earlier in his enploynent.

148 1In short, Dal Pra learned information either about the
custoners and/or about Star Direct's business that would give
him a uni que advantage against Star Direct if he was allowed to
pursue current and recent past custoners, even those with whom
he had not recently dealt. W conclude this is reasonably

necessary for the protection of the enpl oyer.

d. Star Direct's Alleged Inconsistency in Qotaining
Restrictive Covenants fromits Route Sal espeopl e

149 Dal Pra argues that the restrictions in the custoner
clause are unreasonable and wunnecessary for Star Direct's
protection as evidenced by Star Direct's alleged inconsistency
in obtaining restrictive covenants fromits route sal espeopl e.

150 The record is clear that Star Direct substantially
adjusted its business practices in 2002 when the new owner took
over the conpany and began requiring all new route sal espeople
to sign restrictive covenants. The only route sal espeople who
do not have covenants not to conpete are the five individuals
who were enployed before the current owner bought the conpany in

2002. As the owner stated, there was the obvious risk that the
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current enployees would not sign them if asked to, or would
| eave and begin conpeting with Star D rect. In fact, enployers
may not conpel their existing enployees to sign restrictive
covenants w thout additional consideration. NBZ, Inc., 185 Ws.
2d at 837-39. It is also clear that Star Direct assigned great
value to the prospect of preventing conpetition from Dal Pra in
particul ar as evidenced by its offer of a $30,000 bonus upon his
conpletion of 30 nonths of enploynent. The fact that Star
Direct has been consistent with all new route sal espeople since
2002, when it also purchased the routes from CB Distributors,
denonstrates sufficient consistency in obtaining non-conpete
agreenents and shows that Star Direct did consider the risks
posed by Dal Pra |l eaving and conpeting to be very real.

151 In short, we are untroubled by the fact that not every
sal esperson had a non-conpete agreenent. Star Direct has been
consi stent since 2002 for all new enployees, and offered Dal Pra
a $30,000 bonus for his retention, denonstrating the conpetitive
risk that it legitimately fears from post-termnation route
sal espeopl e like Dal Pra.

e. Custoner O ause Concl usion

152 We decline to permt Dal Pra to usurp for his own
benefit the customers, relationships, and opportunities that
Star Direct paid for and invested in. The custoner clause is
necessary for Star Direct's protection because without it there
is nothing preventing Dal Pra from taking advantage of all of
Star Direct's investnment in its route and custonmers for his own

benefit and to Star Direct's detrinent. The custoner cl ause's
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time restrictions, geographic restrictions, inmpact on Dal Pra,
and inpact on public policy are not seriously contested by the
parties. W conclude, then, that the custonmer <clause is

reasonabl e and enforceable on its own nerits.

2. The Busi ness C ause

153 The business clause bars Dal Pra, for 24 nonths
followng his termnation, from engaging "in any business which
is substantially simlar to or in conpetition with the business
of [Star Direct], within a fifty (50) mle radius of Rockford
[1linois.” The circuit court and court of appeals both held
t hat the busi ness cl ause was unenforceabl e.

54 The focal point of the dispute regarding the business
clause is the "substantially simlar" |anguage. Star Direct
argues that a "substantially simlar" business is one that is,
by definition, conpetitive. It even stated in oral argunent
that the phrase is possibly the result of an overzeal ous | awyer
and should have been left out. Dal Pra responds that this
approach turns the phrase "substantially simlar" into pure
sur pl usage.

155 We agree with Dal Pra and find Star Direct's argunent

unavai ling. The disjunctive "or" plainly separates one fromthe
ot her. A substantially simlar business cannot refer to the
sanme thing as a business "in conpetition with" Star Direct; nor
would it be reasonable to read "substantially simlar" as nerely
a subset of conpetitive activity as Star Direct urges. The only
reasonable way to read the contract |anguage giving neaning to
every phrase is that it attenpts to bar Dal Pra not only from
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conpetitive enterprises, but also from engaging in a business
that is substantially simlar to Star Direct's business yet not
conpetitive.

156 An enforceable restrictive covenant nust be reasonably
necessary for the protection of the enployer. See Ws. Stat.
8§ 103.465. W do not believe it is reasonably necessary for the
protection of Star Direct to prevent non-conpetitive or
otherwi se non-deleterious business activity by its forner

enpl oyees. ° See Ceocaris v. Surgical Consultants, Ltd., 100

Ws. 2d 387, 389, 302 NW2d 76 (C. App. 1981) (concluding that
a surgical practice's attenpt to prohibit a surgeon from
practicing any other type of nedicine, including non-conpetitive
non-surgi cal nedicine, was unreasonable). Wil e having Dal Pra
engage in a non-conpetitive substantially simlar business m ght
pl ausi bly have sonme de mninus or insubstantial affects on Star
Direct, the interests do not rise to the level of being
reasonably necessary for its protection. A former enployee
engaged in a simlar but non-conpetitive enterprise poses little
if any additional danger to his fornmer enployer's business
interests than any other nenber of the public engaged in
substantially simlar but non-conpetitive activities. Lakesi de
al, 8 Ws. 2d at 163 ("An enployer is not entitled to be
protected against legitimte and ordinary conpetition of the

type that a stranger could give.").

° 1t would be sonmewhat odd to hold that Star Direct has a
business interest in prohibiting non-conpetitive activities via
an agreenment purporting to limt conpetition (i.e. a non-
conpet e).
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157 The parties spend considerable tine in their briefs
debating what exactly a substantially simlar business mght or
m ght not i ncl ude. St ar Direct argues for a narrow
interpretation that essentially includes conpetitive business
activities. Dal Pra points to the statenment in the contract
defining the business of Star Direct as "the distribution of
consuner products to service stations and/or convenience
stores.™ The precise nature of a substantially simlar
busi ness—what products Dal Pra could plausibly sell and not
sell —+s unnecessary to our determnation, however . As
di scussed above, it is <clear that a substantially simlar
busi ness nust refer to a non-conpetitive business, and such a
prohibition is not necessary for Star Direct's protection.

58 In sum we conclude that the business clause's
restriction on engaging in a "substantially simlar" business is
overbroad and is not reasonably necessary for the protection of
Star Direct. Because the clause does not protect a legitimte
business interest, we need not neasure the business clause

agai nst the remaining four Lakeside Ol criteria for determning

the enforceability of restrictive covenants. The lack of any
protectable interest means the business clause is unreasonable
and unenf or ceabl e.

3. The Confidentiality C ause

159 The confidentiality clause of the enploynent contract
consists of a single, convoluted paragraph beginning wwth an 18-
line sentence containing 20 sub-cl auses separated by 19 commas.
Put gently, it is not a nodel of clarity. The confidentiality
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cl ause bars Dal Pra, for 24 nonths following his termnation,
from using or disclosing "any information or know edge, known,
di scl osed or otherw se obtained by him during his enploynent by
Empl oyer or CB Distributors.” It then lists a variety of
specific information that is to be deened confidential and
protected, including but not limted to know edge "conceived,
di scovered or developed by Enployee or CB Distributors,”
"proprietary products or procedures," trade secrets, custoner
lists, "marketing techniques which are not generally known in
the business community, and which relate to the business of the
Enpl oyer or CB Distributors or are in the nature of trade or
busi ness secrets," mai | i ng lists, and speci al pricing
i nformation.

60 Though Star Direct did not bring a claim under the
confidentiality clause, the circuit court concluded that it was
over broad and unenforceabl e because it barred Dal Pra from using
or disclosing any information.'® The court of appeals did not

address this issue.

At the summary judgnent hearing, the circuit court
concluded that the confidentiality clause bars Dal Pra from
disclosing or using "any information obtained during his
enpl oynment , " expl ai ni ng:

[ The confidentiality clause] prevents him from saying,

| have a good i dea. | am going to go back to these
custoners. Their hot dogs are crumy. | want themto
start selling them [sic] sonething that | like to eat.
Well, he can't do that because he is using information
or knowl edge that only he l|earned from having eaten
the hot dogs at these places. If he has a better

idea, he can't use it because the restrictive covenant
is so broad.
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61 Dal Pra does not assert that the provision is
unreasonable as to its duration, geographic scope, to hinself,
or to public policy. Nei ther do we find anything in the record
that calls these into question. Thus, the main question is
whether the prohibitions of +the confidentiality clause are
reasonably necessary for the protection of Star Direct. And the
central dispute is what the clause actually neans.

162 One of the running thenmes in this case is how broadly
or narrowly to read restrictive covenants. As di scussed
earlier, it is true that we read restrictive covenants in favor
of the enployee. Streiff, 118 Ws. 2d at 611. But this does
not nean we nmake an effort to read a clause unreasonably in
order to find the clause unreasonabl e and unenforceabl e agai nst
t he enpl oyee. Though they are disfavored at law, our task is
still to rightly and fairly interpret non-conpete agreenents as

contracts. See Wsocki, 243 Ws. 2d 305, ¢911. ("[We cannot

allow the underlying policy of Ws. Stat. 8§ 103.465 and our
rules of construction to overwhelm the focus of our analysis in
what are, at their core, contract cases.") This neans we nust
interpret them reasonably so as to avoid absurd results, giving
the words their plain neaning, reading as a whole, and giving

effect where possible to every provision. In re All-Star Ins.

Corp., 112 Ws. 2d 329, 333, 332 N W2d 828 (Ct. App. 1983);
DeWtt Ross & Stevens, S.C v. @Glaxy Gamng & Racing Ltd.

P'ship, 2004 W 92, 944, 273 Ws. 2d 577, 682 N.W2d 839. It is
only wthin this framework that we interpret restrictive
covenants in favor of the enployee.
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163 Here, the |language of the <confidentiality clause
betrays the «circuit court's interpretation. Al of the
enuner at ed exanpl es of pr ot ect ed i nformation in t he
confidentiality clause are of a proprietary nature. This is
inportant for at |east two reasons. First, the inclusion of
exanpl es, particularly W th nodi fiers i ndi cating t he
confidential nature of the information, shows that the circuit
court's interpretation is in error. For exanple, the nodifier
"proprietary"” when discussing products and procedures would be

rendered nere surplusage if +the clause truly neans any

information." Simlarly, the clause prohibits the divul ging of

mar keti ng techni ques not generally known in the Dbusiness
comunity."” Again, this |anguage woul d be surplusage under the
circuit court's approach. Addi tionally, we think the
confidential nature of the item zed exanples indicates the true
intent of the clause. The only reasonable construction of the
cl ause considered in its totality is that it prohibits Dal Pra's
use of confidential information of the type identified in the
exanpl es—+nformation of a confidential and sensitive nature
that, if made public or used by Dal Pra, would be deleterious to
Star Direct's business. All of the item zed exanples fit this
general pattern.

164 Prohibiting Dal Pra from exploiting or disclosing this
i nformation IS reasonabl y necessary for St ar Direct's
protection. As already noted, the parties do not seriously
di spute that the confidentiality clause is reasonable as to
time, territory, to Dal Pra, and to the public or public policy.
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Therefore, we <conclude that the <confidentiality clause is
enforceable so long as it is divisible from the unenforceable
busi ness clause. That is where we now turn.
B. The Divisibility of the Restrictive Covenants

1. The Divisibility of Restrictive Covenants Cenerally

165 Wsconsin Stat. 8 103.465 provides that if "[a]ny
covenant . . . inposing an unreasonable restraint is illegal,
void and unenforceable even as to any part of the covenant or
performance that would be a reasonable restraint.”™ This statute
was passed in 1957 in response to our decisions in Fullerton

Lunber Co. v. Torberg, 270 Ws. 133, 70 N.W2d 585 (1955), and

its conpanion case Fullerton Lunber Co. v. Torberg, 274 Ws.

478, 80 N Ww2d 461 (1957), authorizing <courts to nodify
unr easonabl e covenants to nake them reasonabl e and enforceabl e.

See Streiff, 118 Ws. 2d at 607-09 (discussing conmon |aw bl ue-

penciling, which the court then departed with in the Torberg
cases, pronpting the legislature to pass Ws. Stat. 8§ 103.465).
66 In Streiff, we addressed the divisibility of clauses
under this statute. The restrictive covenant there provided
that a term nated insurance agent enpl oyee could receive paynent
for extended wearnings only if he refrained from certain
conpetitive practices. Id. at 603, 606-07. After term nation,
the enployer refused to pay extended earnings to the forner
agent, alleging that he had violated two of the restrictive
provi si ons—ene prohibiting the sale of insurance for any other
insurer in any state in which the enployer was a |icensed
insurer, and the other prohibiting the solicitation of the
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enpl oyer' s i nsureds. The enpl oyer eventually conceded that the
first provision was unreasonably broad in its territorial scope
and therefore unenforceable. Id. at 605, 607. The enpl oyer
ur ged, however, t hat the provision prohibiting custoner
solicitation was divisible from the overbroad provision, and
thus the covenant as a whole should not be declared
unenforceabl e under Ws. Stat. § 103.465. |d. at 609. W then
undertook to determne whether the contract's provisions were
divisible into separate covenants.

67 The provisions of the restrictive covenant in Streiff
were textually linked via a cross-referential third provision
such that it was inpossible to read, evaluate, or apply one
wi thout referring to the others. For instance, one provision
stated that forner enployees would be paid extended earnings
only if they conplied with all other provisions in the contract.
Id. at 606. A second provision was overbroad in providing for a
forfeiture of extended earnings if a fornmer enployee engaged in
certain insurance related activities in any state in which the
enpl oyer was |icensed. Id. at 606-07. A third provision
prohibited certain activities related to the solicitation and
servicing of the former enployer's insureds, but did not
expressly refer to the first provision's forfeiture of extended
ear ni ngs upon non-conpliance. [d. at 605-06.

168 Thus, to know what activities were prohibited under
the first provision in Streiff, an enployee would need to refer
to all of the provisions of the contract, including the second
provision (which restated the penalty for non-conpliance), and
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the third provision (which did not). However, to understand the
ram fications of not conplying with the third provision, an
enpl oyee would need to refer back to the first provision which
mandated conpliance with the contract in its entirety. The
second and third provisions in Streiff, then, were textually
linked by the first provision and were thereby indivisibly
i ntertw ned.

169 We therefore concluded that the provisions in Streiff,
which cross-referenced each other and nade entitlenent to
ext ended earni ngs under one provision dependent upon conpliance
with other provisions, were "intertwined and the covenant nust
be viewed in its entirety, not as divisible parts.” 1d. at 613.

70 In Brass, the court of appeals purported to apply
Streiff to restrictive covenants in a factual scenario also
involving a former insurance agent enployee. The court of
appeals construed Streiff as providing that provisions are
intertwined and indivisible when "they govern several simlar
types of activities and establish several tine and geographica
restraints."” Brass, 242 Ws. 2d 733, {11

71 The court of appeals in the present case applied

Brass's construction of Streiff to find that the custoner cl ause

governed activity simlar to and therefore indivisible from the

unenforceabl e busi ness cl ause. St ar Direct, I nc., No.

2007AP617, unpublished slip op., 1926. Judge Vergeront, the
author of the mpjority opinion, observed in a concurrence,
however, that "Streiff does not support the conclusion that the
custoner clause and the business clause are indivisible and,
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therefore, one covenant." ld., 930. She maintai ned that the
conclusion in Streiff was based on the textual |ink between the
various clauses in that case. Id., 131. She stated that she

"would not read Streiff as establishing a test for
indivisibility wunder which clauses are indivisible if they
‘govern several simlar types of activities and establish
several time and geographic restraints.'" 1d. (citing Streiff,
118 Ws. 2d at 613). She expressed further concern that Brass
provides a framework in which practically all restrictive
covenants in an enploynent agreenent are indivisible, and that
Streiff does not require such a result. [d., 33.

172 We agree with Judge Vergeront's observations. W read
Streiff as being premsed primarily on the fact that the
provisions were intertwned via their textual |ink. Nowher e
does Streiff purport to establish a conprehensive test or set of
factors to be analyzed for determning whether restrictive
covenants are indivisible.

173 In fact, the court went out of its way to reserve nuch
of the debate for future cases. In its discussion of the
hi story of the adoption of Ws. Stat. 8§ 103.465, it notes that
Wsconsin used to follow the blue-pencil rule, in which it was
enpowered to strike the overly broad | anguage of a restraint and
enforce the divisible valid restraints. Streiff, 118 Ws. 2d at
607- 08. Under the Dblue-pencil rule, however, "where the
contract furnished no basis for dividing the restriction into
reasonabl e and unreasonable portions, the whole covenant was
void if any part of the restriction was unreasonable."” |d. at
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608. As the court in Streiff explained, we departed from this
in the Torberg cases by enforcing an invalid, indivisible
covenant after changing a 10-year prohibition to a three-year
prohibition. Id.

174 The court in Streiff explicitly stated that it was not
deciding "whether a restraint which 1is reasonable as to
activity, duration, and territory is enforceable under sec.
103. 465, when the agreenent includes a second restraint which is
unreasonable as to activity, duration, and territory and is
unenforceabl e under sec. 103.465." 1d. at 613. In other words,
the court was not purporting to decide whether Ws. Stat.
§ 103. 465 overrul ed the comon | aw distinction between divisible

and indivisible contracts, or just blue-penciling of divisible

contracts as was done in Torberg. See id. at 609 n. 4.

75 The court in Streiff, then, determned that the
clauses in that case were indivisible, but it did not announce
any new or conprehensive test for determning when a clause is
divisible or not divisible under Ws. Stat. § 103. 465.

176 Though the question was withheld in Streiff, we now
make clear that we believe the legislative history and text of
the statute do not elimnate or nodify the common |aw rules on
divisibility. The statute's prescriptions support this as they
apply to any "covenant," not to the whole enploynent contract.
It specifies that if a restraint is unreasonable, the rest of
that covenant is also unenforceable. See Ws. Stat. § 103. 465.

177 In practice, nmost restrictive covenant provisions
cover simlar types of activity, or at |east have substanti al

34



No. 2007AP617

over |l ap. Oten they wlill be drafted to accord wth the
enpl oyer's particular protectable interests. Thus, t he

expansive reading of Streiff offered in Brass does in fact

render nearly all covenants not to conpete unenforceable if one
provision of one of the covenants is unreasonable. We do not
believe Ws. Stat. 8§ 103.465 or Streiff conpel this result.

178 The foundational inquiry for determning whether a
covenant is divisible is whether, if the unreasonable portion is
stricken, the other provision or provisions may be understood
and i ndependently enforced. This inquiry will be fact-intensive
and depend on the totality of the circunstances. In the context
of multiple non-conpete provisions in a contract, indivisibility
will usually be seen by an intertwining, or inextricable I|ink,
between the various provisions via a textual reference such that
one provision cannot be read or interpreted without reference to
the other. Restrictive covenants are divisible when the
contract contains different covenants supporting different

interests that can be independently read and enforced.?!!

1 This approach accords with the common |aw (bl ue-penciling
aside), which also queried whether, if the unreasonable portion
was excluded, the provisions could be independently read and
under st ood. See Fullerton Lunmber Co. v. Torberg, 270 Ws. 133,
151, 70 N.wW2d 585 (1955) (Gehl, J., dissenting) (noting that
"the fact of divisibility must appear from the contract
itself"); Ws. lce & Coal Co. v. Lueth, 213 Ws. 42, 47, 250
N.W 819 (1933) (holding that an wunreasonable territory
l[imtation was indivisible from the rest of the restrictive
covenant because "the contract itself furnishe[d] no basis" for
division); Gen. Bronze Corp. v. Schneling, 208 Ws. 565, 572,
243 N.W 469 (1932) (holding that a covenant was divisible when
the unreasonable restrictions on geography could be dropped and
the contract still enforced on its own terns).

35



No. 2007AP617

Overlap, even substantial overlap, between clauses 1is not
necessarily determ native. Enmpl oyers may have several
protectable interests that apply in simlar, though not exactly
the sanme, situations and it nakes sense to set these out in
separate post-termination restrictive covenants. *?

2. The Divisibility of the Restrictive Covenants here.

179 In the case at bar, the business clause, custoner
clause, and confidentiality clause do not reference each other
Neither is conpliance with or the benefits of one dependent upon
conpliance with or the benefits of the other. Each deals wth
different interests. The business clause prohibits Dal Pra from
engaging in conpetitive or substantially simlar business
activities in Dal Pra's forner sales territory. This cl ause
(though unreasonable and wunenforceable as discussed above),
protects a geographic territory. The custoner clause is focused
on protecting Star Direct's relationships wth its current and
recent past custoners, which could be underm ned by the efforts
of a former route salesperson if left unchecked. The
confidentiality clause prohibits the wuse or disclosure of

confidential information.

12 W reject the Brass court's construction of Streiff. W
do not construe Streiff as announcing a rule that provisions are
"intertw ned and indivisible because they govern several simlar
types of activities and establish several time and geographica
restraints.” Mutual Serv. Cas. Ins. Co. v. Brass, 2001 W App
92, 911, 242 Ws. 2d 733, 625 NW2d 648. W therefore overrule
Brass's holding in this regard.
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80 There is certainly substantial overlap between these
provi si ons. The custoner clause, for exanple, prohi bits
engagenment with certain current and recent past custoners who,
as a practical matter, wll nostly be those in Star Direct's
former sales territory, the area covered by the business clause.
And the confidentiality clause prohibits the use of information
that wll basically prevent Dal Pra from engaging Star Direct
custoners with whom he dealt, which will be those in his formner
sales territory.

181 But the interests the clauses protect are (with the
exception of the overbroad provisions of the business clause)
legitimate and separate interests. The provisions are also not
textually linked, intertwned, or nutually entangled in any way.
In other words, one need not refer to the business clause or
confidentiality clause, for exanple, to determ ne one's rights
under the custonmer clause. The business clause, custoner
clause, and confidentiality clause may each be read, eval uated,
and applied independently. Striking the overbroad business
clause does not affect the independently sufficient and
enunciated provisions of the custoner and confidentiality
cl auses.

182 For these reasons, the three clauses at issue here are
separate, independent, and divisible covenants. As such, the
custoner clause and confidentiality clause, which we have found
to be reasonable, are independently enforceable despite the

over broad and unenforceabl e busi ness cl ause.
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V.  CONCLUSI ON

183 We <conclude that the <custonmer and confidentiality
clauses are reasonably necessary to protect Star Direct and
therefore enforceable. The business clause, however, s
over broad and unenforceable. W also hold that the custonmer and
confidentiality clauses are divisible from the business clause
and enforceable on their own terms. W thus affirmin part and
reverse in part the decision of the court of appeals, and remand
this cause to the <circuit court for further proceedings
consistent wth this opinion.

By the Court.—Fhe decision by the court of appeals is
affirmed in part and reversed in part, and the cause is renmanded
to the circuit court for further proceedings consistent wth

thi s opinion

38



No. 2007AP617. awb

184 ANN WALSH BRADLEY, J. (concurring in part and
dissenting in part). The mjority aptly explains that
restrictive enploynent covenants are prinma facie suspect and are
permtted only to the extent absolutely necessary to protect an
enployer's legitimate interests. Thus, the enployer bears the
burden of denonstrating that a covenant is reasonable and
necessary for its protection. Fol l owi ng these principles, |
agree with the mpjority that Star Direct failed to neet its
bur den. The business clause is overly broad and therefore
unenf or ceabl e.

85 | wite separately, however, for two reasons: (1)
contrary to the mgjority, | conclude that Star Direct has not
nmet its burden to denonstrate that the custoner clause is
reasonably necessary to protect its legitimate interests in past
custoners, including past custonmers that Dal Pra never devel oped
a relationship with or serviced; and (2) | find that the new
interpretive tool created today by the mpjority—that silence on
an issue signals approval—s contrary to precedent, principles
of judicial restraint, and nakes no sense.

I

86 The circuit court focused on the restriction regarding
past custoners when it determned that the custonmer clause was
unenf or ceabl e. In rendering a determination, it stated that
“clearly" the custoner clause was "overbroad to ne, wthout any
guestion, as far as it prohibits Dal Pra from contacting people
who had been custoners of [Star Direct] within the time period

of one year prior to the termnation of his enploynent.” The
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court clarified that the covenant "involves not just ongoing
custoners—+ can see the need to protect your current custoners,
but these are custoners who have already said, we don't want to
deal with you anynore."

187 Contrary to the circuit court, the majority concludes
that Star Direct not only has an interest in its current
custoners, but that its protectable interest also extends to
t hose past customers who were custoners within one year of Dal
Pra's termnation. Mjority op., 138. It explains that Dal Pra
woul d have know edge about the custoner's needs and product
desires or Star Direct's business nodel, and that he "would have
a relationship history with many of them"” Majority op., 139

see also id., 91131, 42 n.8. The majority concludes that "Star

Direct does have an interest in prohibiting the solicitation" of
these past custoners because it has "a general interest in
wi nning back the business of its recent past custoners.”
Majority op., 1138, 40.

188 Acknow edging that no Wsconsin case has addressed an
enployer's interest in recent past custonmers, the majority cites
as support several cases that did not address the question and
indicates that silence on the issue signals approval. I t
concludes that Wsconsin courts have been "untroubled” by an
enpl oyer's asserted interest in past custoners. See mmjority
op., 1131-37.

|1
89 In addition to preventing Dal Pra fromsoliciting Star

Direct's current custoners, the custonmer clause unequivocally
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restricts Dal Pra from contacting past custonmers of Star Direct.

The <clause extends to "any person, firm cor porati on,
partnership, or entity . . . which is a customer of [Star
Direct] or which was a custonmer . . . within a period of tine of
one year prior to [Dal Pra's] termnation." Dal Pra may not

"approach any such custonmer or past custoner” for the purpose of
interfering with or endeavoring to entice away that custoner.

for which

190 The customer clause enconpasses customers
[Dal Pra] perforned services or otherwise dealt with on behalf
of [Star Direct] or relative to which [Dal Pra] obtained special
knowl edge as a result of his position with [Star Direct.]" The
majority defines special know edge as know edge regarding the
needs and wants of the customers and Star Direct's pricing,
costs, and profit margins. Majority op., 931. Because Dal Pra
is know edgeabl e about Star Direct's pricing, costs, and profit
mar gi ns, | conclude that he has "special know edge" about all of
Star Direct's past customers. Therefore, all past custoners
within one year of Dal Pra's termnation are wthin the
restrictive covenant, including custonmers with whom Dal Pra
never devel oped a relationship on behalf of Star Direct.

191 "Where a restraint of trade is tolerated, it is
permtted only to the extent absolutely necessary to afford

reasonabl e protection.” Gary Van Zeeland Talent, Inc. .

Sandas, 84 Ws. 2d 202, 218, 267 N W2d 242 (1978). The
enpl oyer bears the burden of denobnstrating that the covenant is

r easonabl e. NBZ, Inc. v. Pilarski, 185 Ws. 2d 827, 840, 520

N.W2d 93 (Ct. App. 1994). Because restraints of trade are
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presunptively invalid, the enployer nust place facts in the
record that could denonstrate that it has a protectable interest
in the custoners covered by the covenant. It is therefore
i ncunbent upon Star Direct to justify the restraint prohibiting
Star Direct fromcontacting past customners.

92 On review, the court |ooks to the evidence submtted
by the parties. The president of Star Direct, Bradley Son,
submitted three affidavits to denonstrate the reasonabl eness of
the restraints.

193 In his first affidavit, Son explained: "The covenant
not to conpete is necessary to protect Star Distributing
because, given the frequency with which Dal Pra cane into
contact with Star Distributing's customers and potential
custoners in the territory for which he was responsible,

upon termnation of Dal Pra's enploynent wth Star
Distributing, Dal Pra mght be capable of taking or otherw se
appropriating Star Distributing's business and relationships.”
He further stated: "The purpose of the [custoner clause], of
course, is to prevent Dal Pra fromunfairly conpeting with Star
Distributing by taking advantage of the relationship, rapport,
and know edge he developed by serving particular custoners of
Star Distributing.”

194 These statenents address those current and potential
custoners with whom Dal Pra devel oped a relationship and served
on behalf of Star Direct, and they justify Star Direct's
protectable interest in those custoners. However, absent from

this discussion is any justification of St ar Direct's

4
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protectable interest in custoners whom he did not serve,
especially those past custoners who have taken their business
el sewhere.

195 In his supplenental affidavit, Son explained that Dal
Pra's know edge of Star Direct's pricing and profit margins
would allow Dal Pra to unfairly conpete: "Dal Pra has special
knowl edge about the prices at which Star Distributing sold
vari ous products to certain custoners, including the custoners
he called on." Further, "If a conpetitor knew the prices that
Star Distributing paid for its products, especially a conpetitor

who was trying to 'get its foot in the door' with a custoner,
the conpetitor could quote a price to the customer which was
very close to or even below Star Distributing's costs.” "[T]he
conpetitor would have a 'road map' as to how to price its
vari ous products to conpete with Star Distributing."”

196 Again, the supplenental affidavit explains why Star
Direct has a protectable interest in preventing Del Pra from
soliciting its current custoners. Yet, there is no reference to
St ar Direct's past custoners and no justification for
prohibiting Dal Pra from contacting those customers who no
| onger purchase products from Star Direct.

197 In his second supplenental affidavit, Son asserted
that restricting Dal Pra from enticing away current custoners

was necessary to protect Star Direct's legitimte business

pur poses:

Precluding M. Dal Pra from attenpting to entice away

current custoners of Star Distributing with whom he

previ ously deal t W th on behal f of St ar

Distributing . . . or about whom he acquired special
5
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knowl edge is not unreasonable even if M. Dal Pra did
not have recent contract with the custoner.

(Emphasi s added.) This statenment expressly addresses Star
Direct's protectable interest in current custoners. There is no
menti on what soever of past custoners.

198 Taken together, Son's affidavits provide facts that
justify Star Direct's legitinate protectable interest in
prohibiting Dal Pra fromattenpting to entice away Star Direct's
current custoners. Absent from these affidavits, however, is
any fact or rationale for restricting Dal Pra's contact wth
past custoners. Dal Pra cannot "take or otherw se appropriate"
a business relationship if it no longer exists, and he cannot
"interfere with, or endeavor to entice away" a custoner that has
al ready stopped purchasing from Star Direct on its own accord.

199 Star Direct argues, and the majority agrees, that Dal
Pra would be in a unique position to recruit custoners who had
recently stopped purchasing from Star Direct. See majority op.,
138. The mpjority contends that Dal Pra "would have all the
information a conpetitor would want and need to know how to
effectively undercut Star Direct." 1d. Even so, this does not
mean that Star Direct retains a protectable interest in these
custoners, justifying the restraint. Al though the mgjority
asserts that Star Direct has a "general" interest in wnning
back recent past custoners, Star Direct has failed to place into
the record any evidence justifying this concl usion.

1100 Furthernore, the court of appeals has previously
concluded that a covenant prohibiting contact wth forner

custoners was unenforceabl e. In Equity Enterprises, Inc. V.

6
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M1 osch, 2001 W App 186, 247 Ws. 2d 172, 633 N W2d 662, the
court considered a non-conpete agreenent that prevented an
enpl oyee from "interfer[ing] in any way with the relationship
between the Custonmers and [the enployer, Equable]." Id., f12.
The agreenent defined "Custonmer” as "any custonmer of Equable or
any Related Party with whom Enpl oyee transacted busi ness or whom
Enpl oyee serviced on behalf of Equable during any part of
Enpl oyee's enpl oynent. " 1d.

1101 The court called the restriction "unreasonable"

because it prohibited contact with forner custoners:

This restriction is wunreasonable because it would
prohibit MIlosch from doing business with a customner
he serviced during his first weeks of enploynent in
1982 who subsequently transferred his or her business
to a conpetitor of Equable. Such an overbroad
restriction is invalid because preventing M| osch from
contacting former Equable custoners is not reasonably
necessary to protect Equable's legitimte business
i nterests.

Id., 715 n.4 (enphasis added).

1102 The Equity Enterprises court did not establish a per

se rule against covenants restricting contact wth formner
cust oners. Nonet hel ess, the court again reaffirned the
principle that such covenants are suspect, and that the enployer
must have a legitimte protectable interest justifying the
restriction inposed on the activity of the enpl oyee.

1103 The majority distinguishes Equity Enterprises by

pointing out that the covenant in that case |ooked back 15
years, whereas the covenant at issue here |ooks back only one
year. Majority op., 9146. Yet, the holding in Equity

Enterprises was not limted to a specific nunber of years. The
7
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enployer has to burden to denonstrate that any restrictive
provision is justified, and here, neither Star Direct nor the
majority has denonstrated that it has a protectable interest in
past custoners at all.

1104 At a mnimum the court should remand for factfinding
on the issue of past custonmers. Based on the record provided by
the parties, however, | conclude that no such protectable
interest in past customers exists justifying the restraint.?

11

105 In addition to the majority's conclusion, | disagree
with the new interpretive tool of appellate analysis created
today by the majority. To conclude that silence on an issue
sonehow suggests approval is not supported by precedent,
principles of judicial restraint, or commobn sense.

1106 The mmjority cites as supportive a nunber of cases
that did not address the question of past custoners. It asserts
that "Wsconsin courts, including this court, have reviewd
provisions that clearly apply to past custoners, and have been
untroubled by this asserted interest.” Majority op., 932
Al though the mjority acknow edges that the silence is not
di spositive, it nevertheless cites to the silence as persuasive.

(See 1132-37, discussion of the silence in Rollins Burdick

Hunt er of Ws., I nc. V. Ham | t on, 101 Ws. 2d 460, 304

N.W2d 752 (1981) and Farm Credit Servs. of N Cent. Ws., ACA

V. Wsocki, 2001 W 51, 243 Ws. 2d 305, 627 N.W2d 444.)

! Because | conclude that the business clause and the
custoner clause are both unenforceable, | need not determ ne
whet her the covenants are divisible.

8
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1107 The problem with the majority's approach is that it
assunes that silence on an issue signals the court's approval.
This assunption does not square with our case law. | need go no
further than to cite an opinion that is being released today,

Horst v. Deere & Co., 2009 W 75, = Ws. 2d _, _ Nw2a2d _ .

1108 One of the issues in Horst was the correctness of the

standard special verdict question in a strict products liability
case involving an injured bystander.? The standard verdict

guestion asks: was the product in a defective condition
so as to be unreasonably dangerous to a prospective
user/ consumner ?" Ws JI—€Civil 3260. Gven that the injured
party was a bystander rather than a wuser or consuner, the
plaintiffs requested that the special verdict be nodified to ask
whet her the product was "in a defective condition so as to be

unreasonably dangerous to a prospective user/consumer or

bystander." Horst, _ Ws. 2d _ , 113. The plaintiffs pointed

2 The petitioners in Horst set forth two issues for review
in their brief. The first issue is stated as foll ows:

| SSUES PRESENTED FOR REVI EW

1. Did the trial court err when, over objection, it
worded the 8§ 402A special verdict question to ask the
jury whether the Deere & Conmpany nmower "was in a
defective condition so as to be unreasonably dangerous
to a prospective user/consuner,” rejecting plaintiff-
appel l ants proposed special verdict question asking
whet her the nower was in a defective condition so as
to be unreasonably dangerous to bystanders?

Brief of Plaintiff-Appellant-Petitioners at vi, Horst v. Deere &
Co., 2009 W 75, = Ws. 2d _, _ Nw2ad __.
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to a previous case, Howes II,3

in which a nearly identical
proposed special verdict question was used.

1109 W affirmatively rejected their suggestion that our
silence regarding the special verdi ct guestion signal ed
approval . I nstead, we stated the general rule that opinions of
the court do not "purport to address a proposition greater than

the legal question before the court.” Horst,  Ws. 2d __,

145. We stated:

In Howes II, the special verdict question was
admttedly alnost identical to the Horsts' proposed
special verdict question. But the special verdict

guestion was not affirmed or intentionally addressed
by the court.

I d., Y49 (enphasis added).

110 The assunption that silence signals support also does
not square with fundanental principles of judicial restraint. A
court generally relies on the parties to frame the issues on
revi ew. Wen the parties do not raise an issue, we do not
decide it. Accordingly, the stated propositions in a court's
opi nion were considered and decided by the court and therefore
have precedential val ue. Propositions that are unstated, and
per haps unconsi dered, do not.

111 To interpret the court's silence on an issue that
could have been inplicated in a dispute as a tacit decision on

it nerits unsettles these principles. Such a franmework would

3 See Howes v. Deere & Co. (Howes I1), 71 Ws. 2d 268, 271
238 N.W2d 76 (1976) (mentioning that the follow ng special
verdict question was given: "Was the John Deere nower in
guestion . . . defective in design so as to be unreasonably
dangerous to a bystander?").

10
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force the court to reach out and decide issues not presented by
the parties and wthout full briefing and argunents on the
nmerits.

112 Finally, to assune that silence signals support is
contrary to common sense. Every case involves a conplicated set
of facts and potential |egal issues. Wen rendering a decision
on the issue presented, the court nust describe the facts of the
case in order to give context to the legal principles it sets
forth. Potential issues may |urk, undiscovered, anong the facts
of the case.

1113 For the reasons discussed above, | respectfully concur
in part and dissent in part.

114 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence/ di ssent.

11
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115 SHHRLEY S. ABRAHAMBON, C.J. (dissenting). | join
Justice Bradley' s opinion. | wite separately to explain the
rationale underlying Ws. Stat. § 103.465. It is inportant to

understand the legislature's reasoning and policy determ nations
in deciding restrictive covenant cases.

1116 Wsconsin Stat. § 103.465 has placed the onus on
enployers to draft reasonable restrictive enploynent covenants.
As a result of § 103.465, Wsconsin courts give effect to
reasonabl e covenants but do not rewite unreasonable covenants
to save them

1117 Courts and commentators have debated the equities of
courts' rewiting unreasonable covenants to give effect to their

reasonabl e aspects.? The Wsconsin l|egislature has opted to

1 Qur court has sunmarized the debate as foll ows:

An argunment for giving effect to reasonable aspects of
a restraint is the business need for restrictive
covenants and the difficulty for |arger businesses to
tail or each covenant to the particular requirenments of
t he individual enployee. A principal argunent agai nst
giving effect to reasonable aspects of a restraint is
that the enployer can fashion om nous covenants which
affect the nobility of enployees because of their in
terrorem effect on enployees who respect contractual
obligations and their effect on conpetitors who do not

W sh to risk | egal difficulties. . . . The
| egislature has in sec. 103.465 instructed the court
as to the equities between the parties. Under sec.
103.465 if an indivisible covenant I nposes  an
unreasonable restraint, the covenant is illegal, void,

and unenforceable even as to so nuch of the covenant
as woul d be a reasonable restraint.

Streiff v. Am Famly Mit. Ins. Co., 118 Ws. 2d 602, 614, 348
N. W2d 505 (1984).
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require enployers to draft reasonable restrictive covenants, not
t he courts.

1118 The | egislature has adopted a balanced approach that
accounts for the interests of enployers, of enployees, and of
the public as well. The legislature has determ ned the equities
bet ween enployers, enployees, and the public in Ws. Stat.
§ 103. 465.

1119 Restrictive enploynment covenants serve an inportant
busi ness pur pose. ?

1120 At the same time, an enployee has a liberty interest

at st ake in a restrictive covenant, a "fundanent a
right . . . to make choices about his or her own enploynent."3
Free novenent and personal liberty of enployees are pre-em nent

features of enploynent relations in this state.* An enployer's

2 "From the point of view of the enployer, postenploynent
restraints are regarded as perhaps the only effective nmethod of

preventing unscrupul ous conpetitors or enpl oyees from
appropriating val uabl e trade i nformation and cust oner
relationships for their own benefit. Wthout the protection

af forded by such covenants, it is argued, businessnen could not
afford to stinulate research and i nprovenent of business nethods
to a desirably high level, nor could they achieve the degree of
freedom of communication within a conpany that is necessary for
efficient operation.” Harlan M Bl ake, Enployee Agreenents Not
to Conpete, 73 Harv. L. Rev. 625, 627 (1960).

3% Heyde Cos. v. Dove Healthcare, 2002 W 131, 9Y22-23, 258
Ws. 2d 28, 654 N.W2d 830 (concluding that a no-hire provision
was in violation of Ws. Stat. 8§ 103.465 and stating that "the
fundamental right of a person to make choices about his or her
own enpl oynent is well-established").

“ Gary Van Zeeland Talent, Inc. v. Sandas, 84 Ws. 2d 202
214, 267 N.W2d 242 (1978) (quoted with approval in Farm Credit
Servs. v. Wsocki, 243 Ws. 2d 305, 19).

2
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capacity to draft restrictive covenants constrains the nmobility

of labor through in terrorem effects on enpl oyees and conpeting

empl oyers alike.® Enpl oyees w il fear violating even an
unr easonabl e covenant, and Dbusinesses that wsh to hire
enpl oyees covered by a restrictive covenant will refrain from

doing so to avoid the risk of legal difficulties created by the
restrictive covenant.

121 The third group wth an interest in restrictive
enpl oynment covenants is the public. A restrictive covenant is a
restraint of trade.® The public has an interest in allow ng the
free novenent of |abor, encouraging conpetition rather than
di m ni shing conpetition by nenacing potential conpetitors, and
encour agi ng the dissenination of ideas, processes, and nethods.’

1122 Recogni zi ng t hese conflicting i nterests, t he
| egislature attenpted to "balance[] the enployer's business

needs and the enployee's interest in personal liberty" when

® Streiff, 118 Ws. 2d at 614 ("[T]he enployer can fashion
om nous covenants which affect the nobility of enployees because
of their in terrorem effect on enpl oyees who respect contractual
obligations and their effect on conpetitors who do not wish to
risk legal difficulties.").

® Heyde Cos., 258 Ws. 2d 28, 713.

" "I Plostenpl oynent restraints reduce both the econonic
mobility of enployees and their personal freedomto follow their

own interests. These restraints also dimnish conpetition by
intimdating potential conpetitors and by slowng down the
di ssem nation of ideas, processes, and nethods. They unfairly

weaken the individual enployee's bargaining position vis-a-vis
his enployer and, from the social point of view, clog the
mar ket's channeling of manpower to enploynents in which its
productivity is greatest."” Blake, supra note 2, at 627.

3
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enacting Ws. Stat. § 103.465.% The |legislature accormpdated the
interests of enployers by permtting the use of restrictive
covenants that are "reasonably necessary for the protection of
the enployer.” Ws. Stat. 8§ 103.465. The |egislature protected
the interests of enployees, however, by nmandating that "[a]ny
covenant . . . inposing an unreasonable restraint is illegal,
void and unenforceable even as to any part of the covenant or
performance that would be a reasonable restraint.” Ws. Stat
§ 103. 465. °

1123 The history underlying Ws. Stat. § 103.465 reflects
the legislature's judgnent that a |aissez-faire approach to
restrictive covenants would unduly privilege the interests of
enpl oyers over the conpeting interest of enployees. The
| egi sl ature adopted Ws. Stat. 8§ 103.465 at the suggestion of a
| egislator who argued that if the courts do not strike down
restrictive covenants "containing overly broad and invalid
provisions . . . in [their] entirety," enployers will be able to
use their superior bargaining power "to insist upon unreasonable
and excessive restrictions, secure in the know edge that the

w10

promse wll be upheld in part, if not in full. Secti on

8 Streiff, 118 Ws. 2d at 614.

® See also Heyde Cos., 258 Ws. 2d 28, 713 ("[T]he explicit
purpose of 8§ 103.465, as plainly stated in the statute, is to
invalidate covenants that inpose unreasonable restraints on
enpl oyees.").

9 Streiff, 118 Ws. 2d at 608-009.

4
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103.465 thus "was enacted to effect a policy of protecting
weaker parties in the bargaining process,” a recognized and
i mportant goal of public policy in the State of Wsconsin. !

1124 In interpreting and applying Ws. Stat. 8§ 103.465, the
courts consider the interests of both enployers and enployees,
as well as the interests of the public. The case |aw states
that a restrictive covenant is enforceable if it "(1) [is]
necessary to protect the enployer; (2) provide[s] a reasonable
time limt; (3) provide[s] a reasonable territorial limt; (4)

[is not] harsh or oppressive to the enployee; and (5) [is not]

The drafting record for Ws. Stat. § 103.465 contains a
letter from Representative R chard E. Peterson of \Waupaca County

to the chief of the legislative reference |ibrary providing
drafting instructions for the statute. Representati ve Peterson
requested a bill drafted to reverse Fullerton Lunber Co. .

Torborg, 270 Ws. 133, 70 N.W2d 585 (1955), in which this court
enforced the reasonable aspects of an otherw se unreasonable
restrictive covenant. Representative Peterson stated that "[a]t
the tinme J[an enploynent contract 1is] entered into, the
bargai ning position of the two contractors appears to nme to be
relatively unequal in that the party seeking the enploynent
must, if he desires enploynment with the contracting party,
consent to alnobst any restrictive covenant inposed.” He
concluded that the effect of the Fullerton decision was "to give
to the enployer conplete latitude" in defining the scope of
restrictive covenant, safe in the knowl edge that the courts
woul d enforce the covenant to any extent that it was reasonabl e.

1 See Gen. Med. Corp. v. Kobs, 179 Ws. 2d 422, 432 n.7,
507 N.W2d 381 (Ct. App. 1993) ("[S]ec. 103.465, Stats., was
enacted to effect a policy of protecting weaker parties in the
bar gai ni ng process: 'laws prohibiting covenants not to conpete,
or that are designed to protect a weaker party against the
unfair exercise of superior bargaining power by another party,
are likely to enbody an inportant state public policy." (quoting
Bush v. Nat'l School Studios, Inc., 139 Ws. 2d 635, 642, 407
N. W2d 883 (1987)).
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ni2 In keeping with the statute,

contrary to public policy.
courts apply the followi ng canons of construction to restrictive
covenants: "(1) they are prima facie suspect; (2) they nust
withstand close scrutiny to pass |egal nmuster as being
reasonable; (3) they wll not be construed to extend beyond
their proper inport or further than the | anguage of the contract
absolutely requires; and (4) they are to be construed in favor
of the enpl oyee. "™

1125 The | egislature and the courts thus avoid a one-sided,
"pro-enpl oyer" or "pro-enpl oyee" anal ysis  of restrictive
covenants. Reasonabl e covenants are enforced; unreasonable
covenants are not enforced and are not rewitten by the courts
to be reasonabl e.

1126 | wite separately to explain the rational e underlying

Ws. Stat. § 103.465. The | egislatively adopted policy should

gui de courts in deciding restrictive covenant cases.

12 Heyde Cos., 258 Ws. 2d 28, 716 (citing Lakeside Ol Co.

v. Slutsky, 8 Ws. 2d 157, 162-63, 98 N.W2d 415 (1959)).

13 Heyde Cos., 258 Ws. 2d 28, Y16 (citation omtted).
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