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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and remanded. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  whi ch af f i r med i n 

par t  a j udgment  and or der  of  t he Ci r cui t  Cour t  f or  Rock Count y,  

Dani el  T.  Di l l on,  Judge. 1  St ar  Di r ect ,  I nc.  d/ b/ a St ar  

Di st r i but i ng ( " St ar  Di r ect " )  sued a f or mer  empl oyee,  Eugene Dal  

Pr a ( " Dal  Pr a" ) ,  f or  br each of  t wo non- compet e c l auses.   The 

" busi ness cl ause"  non- compet e pr ovi s i on pr ohi bi t ed Dal  Pr a' s 

engagement  i n a " subst ant i al l y  s i mi l ar  or  compet i t i ve"  busi ness 

                                                 
1 St ar  Di r ect ,  I nc.  v.  Dal  Pr a,  No.  2007AP617,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Dec.  6,  2007) .  
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wi t hi n hi s pr i or  assi gned sal es t er r i t or y.   The " cust omer  

c l ause"  non- compet e pr ovi s i on bar r ed Dal  Pr a f r om i nt er f er i ng 

wi t h or  endeavor i ng t o ent i ce away cur r ent  and r ecent  past  

cust omer s f or  whom he had per f or med ser vi ces,  wi t h whom he had 

deal t ,  or  about  whom he had obt ai ned speci al  knowl edge over  t he 

cour se of  hi s empl oyment .   The cont r act  al so cont ai ned a 

" conf i dent i al i t y  c l ause"  t hat  bar r ed Dal  Pr a f r om di scl osi ng or  

usi ng cer t ai n i nf or mat i on such as conf i dent i al  mar ket i ng 

t echni ques,  cust omer  l i s t s,  and t r ade secr et s.  

¶2 Bot h Dal  Pr a and St ar  Di r ect  moved f or  summar y 

j udgment .   The ci r cui t  cour t  deni ed St ar  Di r ect ' s mot i on and 

gr ant ed Dal  Pr a' s mot i on,  concl udi ng t hat  al l  t hr ee r est r i ct i ve 

covenant s wer e unr easonabl e and t her ef or e unenf or ceabl e.   The 

ci r cui t  cour t  al so concl uded t hat  each one of  t he c l auses was 

i ndi v i s i bl e f r om t he ot her s.  

¶3 The cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  

t hat  t he busi ness cl ause was unenf or ceabl e.   I t  al so agr eed t hat  

t he busi ness cl ause was i ndi v i s i bl e f r om t he cust omer  c l ause,  

and t hus bot h c l auses wer e unenf or ceabl e.   The cour t  of  appeal s 

di d not  separ at el y addr ess t he r easonabl eness of  t he cust omer  

c l ause,  nor  di d i t  addr ess t he r easonabl eness of  t he 

conf i dent i al i t y  c l ause or  i t s di v i s i bi l i t y  f r om t he ot her  

c l auses.   St ar  Di r ect ,  I nc.  v.  Dal  Pr a,  No.  2007AP617,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Dec.  6,  2007) .  

¶4 The i ssues i n t hi s case f al l  i nt o t wo cat egor i es.   The 

f i r st  set  of  i ssues r el at es t o t he enf or ceabi l i t y  of  each of  t he 

t hr ee cl auses——t he busi ness cl ause,  t he cust omer  c l ause,  and t he 



No.  2007AP617   

 

3 
 

conf i dent i al i t y  c l ause.   The quest i on f or  each i s whet her  i t  i s  

" r easonabl y necessar y f or  t he pr ot ect i on of  t he empl oyer . "   Wi s.  

St at .  § 103. 4652 ( 2007—08) . 3  The second set  of  i ssues r el at es t o 

t he di v i s i bi l i t y  of  t he c l auses.   We must  det er mi ne whet her  t he 

ot her wi se r easonabl e and enf or ceabl e c l ause or  c l auses ar e 

di v i s i bl e f r om t he unenf or ceabl e c l ause or  c l auses and t her ef or e 

i ndependent l y enf or ceabl e.  

¶5 We concl ude t hat  t he cust omer  and conf i dent i al i t y  

c l auses ar e r easonabl y necessar y t o pr ot ect  St ar  Di r ect  and 

t her ef or e enf or ceabl e.   The busi ness cl ause,  however ,  i s  

over br oad and unenf or ceabl e.   We al so hol d t hat  t he cust omer  and 

conf i dent i al i t y  c l auses ar e di v i s i bl e f r om t he busi ness cl ause 

and enf or ceabl e on t hei r  own t er ms.   We t hus af f i r m i n par t  and 

r ever se i n par t  t he deci s i on of  t he cour t  of  appeal s,  and r emand 

                                                 
2 Wi sconsi n St at .  § 103. 465 st at es as f ol l ows:  

Restrictive covenants in employment contracts.  A 
covenant  by an assi st ant ,  ser vant  or  agent  not  t o 
compet e wi t h hi s  or  her  empl oyer  or  pr i nci pal  dur i ng 
t he t er m of  t he empl oyment  or  agency,  or  af t er  t he 
t er mi nat i on of  t hat  empl oyment  or  agency,  wi t hi n a 
speci f i ed t er r i t or y and dur i ng a speci f i ed t i me i s 
l awf ul  and enf or ceabl e onl y i f  t he r est r i ct i ons 
i mposed ar e r easonabl y necessar y f or  t he pr ot ect i on of  
t he empl oyer  or  pr i nci pal .   Any covenant ,  descr i bed i n 
t hi s subsect i on,  i mposi ng an unr easonabl e r est r ai nt  i s  
i l l egal ,  voi d and unenf or ceabl e even as t o any par t  of  
t he covenant  or  per f or mance t hat  woul d be a r easonabl e 
r est r ai nt .   

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t hi s cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.  

I .  FACTUAL AND PROCEDURAL BACKGROUND 

¶6 St ar  Di r ect  engages i n t he bus i ness of  di st r i but i ng 

assor t ed novel t i es and sundr i es4 t o conveni ence st or es,  ser vi ce 

st at i ons,  t r uck st ops,  and t r avel  cent er s t hr oughout  t he 

Mi dwest .   Thi s busi ness i s compet i t i ve,  and i t s busi ness model  

i s pr emi sed on t he r el at i onshi p bet ween r out e sal espeopl e and 

t hei r  cust omer s.   The r out e sal espeopl e r egul ar l y v i s i t  

cust omer s and pot ent i al  cust omer s,  wor k t o under st and t hei r  

cust omer ' s busi ness,  and endeavor  t o bui l d l ong- t er m per sonal  

and pr of essi onal  r el at i onshi ps wi t h t hem.  

¶7 Dal  Pr a was a r out e sal esper son empl oyed by CB 

Di st r i but or s unt i l  hi s r out e was pur chased,  al ong wi t h one ot her  

r out e,  by St ar  Di r ect .   St ar  Di r ect  wi shed t o r et ai n t he 

busi ness on t hese r out es,  so i t  of f er ed Dal  Pr a what  he admi t t ed 

was a " ver y good package. "   Thi s empl oyment  of f er  i ncl uded 

ser vi c i ng a near l y i dent i cal  r out e——t he ar ea wi t hi n a 50- mi l e 

r adi us of  Rockf or d,  I l l i noi s——as wel l  as a $30, 000 bonus upon 

t he compl et i on of  30 mont hs of  ser vi ce.   Dal  Pr a accept ed t he 

of f er .  

¶8 One condi t i on of  Dal  Pr a' s empl oyment  was t he 

i ncl usi on of  t hr ee r est r i ct i ve covenant s i n hi s empl oyment  

cont r act  pr ohi bi t i ng Dal  Pr a f r om cer t ai n post - t er mi nat i on 

                                                 
4 For  exampl e,  c i gar et t e l i ght er s,  gl oves,  sungl asses,  

aspi r i n,  i ce scr aper s,  combs,  bat t er i es,  v i t ami ns,  c i gar et t e 
paper s,  condoms,  camer as,  t oys,  and f i gur i nes.  
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act i v i t i es.   Two of  t he r est r i ct i ve covenant s ar e cont ai ned i n 

separ at e par agr aphs of  Sect i on I I . D.  of  t he empl oyment  cont r act ,  

ent i t l ed " Non- Compet e. "   A t hi r d r est r i ct i ve covenant  i s  

cont ai ned i n t he i mmedi at el y succeedi ng Sect i on I I . E. ,  l abel ed 

" Conf i dent i al i t y . "  

¶9 The f i r st  par agr aph of  Sect i on I I . D.  cont ai ns what  has 

been cal l ed t he " cust omer  c l ause. "   I t  begi ns by r est r i ct i ng Dal  

Pr a f r om becomi ng " engaged i n t he busi ness of  t he Empl oyer ,  t hat  

bei ng t he di st r i but i on of  consumer  pr oduct s t o ser vi ce st at i ons 

and/ or  conveni ence st or es"  whi l e empl oyed wi t h St ar  Di r ect .   The 

par agr aph t hen cont i nues wi t h t he f ol l owi ng post - t er mi nat i on 

st r i ct ur e:  

[ F] or  t went y- f our  ( 24)  mont hs,  af t er  t er mi nat i on of  
Empl oyee' s empl oyment  wi t h Empl oyer ,  Empl oyee shal l  
not  i nt er f er e wi t h,  or  endeavor  t o ent i ce away f r om 
Empl oyer  any per son,  f i r m,  cor por at i on,  par t ner shi p or  
ent i t y of  any k i nd what soever  whi ch i s a cust omer  of  
Empl oyer  or  CB Di st r i but or s,  or  whi ch was a cust omer  
of  Empl oyer  or  CB Di st r i but or s wi t hi n a per i od of  t i me 
of  one year  pr i or  t o t he t er mi nat i on of  Empl oyee' s 
empl oyment  wi t h Empl oyer ,  f or  whi ch Empl oyee per f or med 
ser vi ces or  ot her wi se deal t  wi t h on behal f  of  Empl oyer  
or  CB Di st r i but or s or  r el at i ve t o whi ch Empl oyee 
obt ai ned speci al  knowl edge as a r esul t  of  hi s  posi t i on 
wi t h Empl oyer ;  and Empl oyee shal l  not  appr oach any 
such cust omer  or  past  cust omer  f or  any such pur pose or  
knowi ngl y cooper at e wi t h t he t ak i ng of  any such act i on 
by any ot her  per son,  f i r m,  cor por at i on,  or  ent i t y of  
any k i nd.  

¶10 The next  par agr aph i n Sect i on I I . D.  cont ai ns what  has 

been cal l ed t he " busi ness cl ause" :  

[ F] or  a per i od of  t went y- f our  ( 24)  mont hs af t er  
t er mi nat i on of  Empl oyee' s empl oyment  wi t h Empl oyer ,  
Empl oyee shal l  not ,  di r ect l y or  
i ndi r ect l y .  .  .  become engaged i n any busi ness whi ch 
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i s subst ant i al l y  s i mi l ar  t o or  i n compet i t i on wi t h t he 
busi ness of  t he Empl oyer ,  wi t hi n a f i f t y  ( 50)  mi l e 
r adi us of  Rockf or d,  I l l i noi s.  

¶11 Sect i on I I . E.  cont ai ns t he " conf i dent i al i t y  c l ause, "  

pr ovi di ng as f ol l ows:  

I ndependent  of  any obl i gat i on under  any ot her  
Par agr aph of  t hi s Cont r act ,  Empl oyee shal l  not ,  at  any 
t i me dur i ng t he t er m of  hi s  empl oyment  wi t h Empl oyer  
and f or  a per i od of  t went y- f our  ( 24)  mont hs f ol l owi ng 
t he t er mi nat i on of  hi s empl oyment  wi t h Empl oyer ,  
r egar dl ess of  who i ni t i at ed t he t er mi nat i on,  
communi cat e,  di vul ge or  di scl ose f or  use by hi msel f  or  
any ot her  per son,  f i r m,  cor por at i on,  par t ner shi p,  
j oi nt  vent ur e,  associ at i on or  ot her  ent i t y what soever ,  
any i nf or mat i on or  knowl edge,  known,  di scl osed or  
ot her wi se obt ai ned by hi m dur i ng hi s empl oyment  by 
Empl oyer  or  CB Di st r i but or s,  i ncl udi ng but  not  l i mi t ed 
t o i nf or mat i on and knowl edge concei ved,  di scover ed or  
devel oped by Empl oyee or  CB Di st r i but or s and i ncl udi ng 
but  not  l i mi t ed t o any of  Empl oyer ' s or  CB 
Di st r i but or s pr opr i et ar y pr oduct s or  pr ocedur es,  any 
of  Empl oyer ' s or  CB Di st r i but or s  t r ade secr et s,  any of  
Empl oyer ' s or  CB Di st r i but or s cust omer  l i s t s,  or  any 
of  Empl oyer ' s or  CB Di st r i but or s mar ket i ng t echni ques 
whi ch ar e not  gener al l y known i n t he busi ness 
communi t y,  and whi ch r el at e t o t he busi ness of  t he 
Empl oyer  or  CB Di st r i but or s or  ar e i n t he nat ur e of  
t r ade or  busi ness secr et s of  Empl oyer  or  CB 
Di st r i but or s.  Empl oyee shal l  not  at  any t i me,  dur i ng 
t he per i od of  hi s empl oyment  wi t h Empl oyer  or  at  any 
t i me t her eaf t er ,  copy,  r epr oduce,  r et ai n,  communi cat e,  
di vul ge or  di scl ose t o any ot her  par t y t he cont ent s of  
t he mai l i ng l i s t ( s)  of  any of  Empl oyer ' s or  CB 
Di st r i but or s cust omer s .  .  .  .  Empl oyee wi l l  have 
speci al  pr i c i ng i nf or mat i on and i nf or mat i on r egar di ng 
how Empl oyer  pr i ces var i ous pr oduct s.  Thi s i nf or mat i on 
i s speci f i cal l y  hel d by bot h par t i es t o be 
conf i dent i al .   I n no event  shal l  Empl oyee r eveal  t hi s 
i nf or mat i on t o any ot her  empl oyer  or  ot her  ent i t y.   

¶12 Dal  Pr a wor ked f or  St ar  Di r ect  f or  r oughl y f our  year s,  

r ecei v i ng t he $30, 000 bonus af t er  30 mont hs of  ser vi ce.   Dal  Pr a 

vol unt ar i l y  qui t  hi s empl oyment  wi t h St ar  Di r ect  on August  11,  
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2006,  and i mmedi at el y began hi s own di st r i but i on company.   I t  i s  

undi sput ed,  at  l east  f or  pur poses of  our  r evi ew on summar y 

j udgment ,  t hat  Dal  Pr a' s new company sol d var i ous pr oduct s t o 

conveni ence st or es,  gas st at i ons,  and t r uck st ops wi t hi n 50 

mi l es of  Rockf or d,  I l l i noi s,  and t hat  some of  t he conveni ence 

st or es Dal  Pr a sol d t o wer e past  and/ or  cur r ent  cust omer s of  

St ar  Di r ect .   We al so t ake as t r ue St ar  Di r ect ' s c l ai ms t hat  i t  

l ost  cust omer s as a r esul t  of  Dal  Pr a' s compet i ng busi ness.  

¶13 St ar  Di r ect  sued Dal  Pr a on Sept ember  5,  2006,  f or  

br each of  t he busi ness and cust omer  c l auses,  seeki ng bot h 

damages and i nj unct i ve r el i ef  t o pr event  Dal  Pr a' s cont i nued 

al l eged br each.  

¶14 On cr oss mot i ons f or  summar y j udgment ,  t he c i r cui t  

cour t  concl uded t hat  t he busi ness,  cust omer ,  and conf i dent i al i t y  

c l auses wer e al l  unr easonabl e and t her ef or e unenf or ceabl e. 5  The 

ci r cui t  cour t  al so concl uded t hat  each of  t he t hr ee cl auses was 

i ndi v i s i bl e f r om and " i next r i cabl y ent wi ned"  wi t h t he ot her  t wo 

under  St r ei f f  v.  Am.  Fami l y Mut .  I ns.  Co. ,  118 Wi s.  2d 602,  348 

N. W. 2d 505 ( 1984) .  

¶15 The cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  

t hat  t he busi ness cl ause was unr easonabl e because i t  bar r ed Dal  

Pr a f r om engagi ng i n a " subst ant i al l y  s i mi l ar "  busi ness whose 

pr oduct s ar e not  compet i t i ve wi t h St ar  Di r ect .   St ar  Di r ect ,  

                                                 
5 I t  i s  not  ent i r el y c l ear  f r om t he r ecor d why t he ci r cui t  

cour t  made a det er mi nat i on on t he conf i dent i al i t y  c l ause when 
St ar  Di r ect ' s compl ai nt  onl y al l eged a v i ol at i on of  t he busi ness 
and cust omer  c l auses.  
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I nc. ,  No.  2007AP617,  unpubl i shed sl i p op. ,  ¶17.   The cour t  of  

appeal s al so exami ned t he di v i s i bi l i t y  quest i on.   Appl y i ng 

St r ei f f  as i nt er pr et ed by Mut .  Ser v.  Cas.  I ns.  Co.  v.  Br ass,  

2001 WI  App 92,  242 Wi s.  2d 733,  625 N. W. 2d 648,  t he cour t  of  

appeal s concl uded t hat  t he busi ness cl ause was i ndi v i s i bl e f r om 

t he cust omer  c l ause,  and t hus nei t her  was enf or ceabl e.   I d. ,  

¶29.   The cour t  of  appeal s di d not  eval uat e t he r easonabl eness 

of  t he cust omer  c l ause on i t s own,  nor  di d i t  addr ess t he 

r easonabl eness of  t he conf i dent i al i t y  c l ause or  i t s di v i s i bi l i t y  

f r om t he busi ness and cust omer  c l auses.   I d. ,  ¶18 n. 5,  ¶28.   

¶16 Judge Ver ger ont ,  who aut hor ed t he maj or i t y opi ni on f or  

t he cour t  of  appeal s,  al so wr ot e a separ at e concur r ence i n whi ch 

she char act er i zed Br ass' s i nt er pr et at i on of  St r ei f f  as an 

" over l y br oad const r uct i on"  t hat  " wi l l  r esul t  i n t r eat i ng as one 

i ndi v i s i bl e covenant  pr act i cal l y al l  c l auses r est r ai ni ng 

compet i t i on i n an empl oyment  agr eement . "   I d. ,  ¶¶32- 33.   Judge 

Ver ger ont  i ndi cat ed t hat  i n her  r eadi ng,  St r ei f f  di d not  

ar t i cul at e a br oadl y appl i cabl e st andar d or  t est  f or  

i ndi v i s i bi l i t y .   I d. ,  ¶32.   The par t i cul ar  pr ovi s i ons at  i ssue 

i n St r ei f f ,  she expl ai ned,  wer e i ndi v i s i bl e because t hey wer e 

expr essl y l i nked by t he l anguage i n t he ot her  pr ovi s i ons such 

t hat  compl i ance wi t h one pr ovi s i on was r equi r ed f or  r ecei pt  of  

benef i t s under  anot her .   I d. ,  ¶¶31- 32.   She not ed,  however ,  t hat  

t he cour t  of  appeal s must  f ol l ow i t s own publ i shed pr ecedent  

accor di ng t o Cook v.  Cook,  208 Wi s.  2d 166,  189- 90,  560 N. W. 2d 

246 ( 1997) ,  even i f  i t  di sagr ees wi t h i t .   I d. ,  ¶30.  
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¶17 St ar  Di r ect  pet i t i oned t hi s cour t  f or  r evi ew,  and bot h 

par t i es have pr esent ed ar gument s i n t hei r  br i ef s r egar di ng t he 

enf or ceabi l i t y  and di v i s i bi l i t y  of  each of  t he busi ness,  

cust omer ,  and conf i dent i al i t y  c l auses.  

I I .  STANDARD OF REVI EW 

¶18 Thi s case was det er mi ned on cr oss summar y j udgment  

mot i ons on undi sput ed f act s.   Ther ef or e,  we r evi ew t he i ssues of  

l aw deci ded by t he c i r cui t  cour t  de novo.   See LaCount  v.  Gen.  

Cas.  Co.  of  Wi s. ,  2006 WI  14,  ¶20,  288 Wi s.  2d 358,  709 

N. W. 2d 418.   Rest r i ct i ve covenant s not  t o compet e ar e cont r act s,  

t he i nt er pr et at i on of  whi ch i s a mat t er  of  l aw al so r evi ewed de 

novo.   NBZ,  I nc.  v.  Pi l ar ski ,  185 Wi s.  2d 827,  836,  520 N. W. 2d 

93 ( Ct .  App.  1994) .   Thi s case f ur t her  r equi r es us t o i nt er pr et  

and appl y Wi s.  St at .  § 103. 465,  whi ch gover ns t he enf or ceabi l i t y  

and di v i s i bi l i t y  of  r est r i ct i ve covenant s.   We i nt er pr et  

st at ut es i ndependent l y,  but  benef i t  f r om t he anal ysi s of  t he 

pr evi ous cour t s.   Spi egel ber g v.  St at e,  2006 WI  75,  ¶8,  291 

Wi s.  2d 601,  717 N. W. 2d 641.  

I I I .  ANALYSI S 

¶19 Rest r i ct i ve covenant s i n Wi sconsi n ar e pr i ma f aci e 

suspect  as r est r ai nt s of  t r ade t hat  ar e di sf avor ed at  l aw,  and 

must  wi t hst and cl ose scr ut i ny as t o t hei r  r easonabl eness.   

St r ei f f ,  118 Wi s.  2d at  611.   They ar e not  t o be const r ued t o 

ext end beyond t hei r  pr oper  i mpor t  or  f ar t her  t han t he cont r act  

l anguage absol ut el y r equi r es.   I d.   Rat her ,  t hey ar e t o be 

const r ued i n f avor  of  t he empl oyee.   I d.  
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¶20 Wi sconsi n St at .  § 103. 465 gover ns t he enf or ceabi l i t y  

of  r est r i ct i ve covenant s.   I t  cont ai ns t wo mai n pr i nci pl es.   

Fi r st ,  pr e-  and post - t er mi nat i on non- compet e agr eement s ar e 

" l awf ul  and enf or ceabl e onl y i f  t he r est r i ct i ons i mposed ar e 

r easonabl y necessar y f or  t he pr ot ect i on of  t he empl oyer . "   We 

have i nt er pr et ed t hi s as est abl i shi ng f i ve pr er equi s i t es t hat  a 

r est r i ct i ve covenant  must  meet  i n or der  t o be enf or ceabl e under  

Wi sconsi n l aw.   A r est r i ct i ve covenant  must :  ( 1)  be necessar y 

f or  t he pr ot ect i on of  t he empl oyer ,  t hat  i s ,  t he empl oyer  must  

have a pr ot ect abl e i nt er est  j ust i f y i ng t he r est r i ct i on i mposed 

on t he act i v i t y of  t he empl oyee;  ( 2)  pr ovi de a r easonabl e t i me 

l i mi t ;  ( 3)  pr ovi de a r easonabl e t er r i t or i al  l i mi t ;  ( 4)  not  be 

har sh or  oppr essi ve as t o t he empl oyee;  and ( 5)  not  be cont r ar y 

t o publ i c pol i cy.   Lakesi de Oi l  Co.  v.  Sl ut sky,  8 Wi s.  2d 157,  

162- 67,  98 N. W. 2d 415 ( 1959) .   The empl oyer  has t he bur den of  

pr oof  as t o t he r easonabl eness of  t he non- compet e.   NBZ,  I nc. ,  

185 Wi s.  2d at  840.  

¶21 The second pr i nc i pl e i n Wi s.  St at .  § 103. 465 i s  t hat  

" [ a] ny covenant  .  .  .  i mposi ng an unr easonabl e r est r ai nt  i s  

i l l egal ,  voi d and unenf or ceabl e even as t o any par t  of  t he 

covenant  or  per f or mance t hat  woul d be a r easonabl e r est r ai nt . "  

¶22 We begi n our  di scussi on by exami ni ng t he 

enf or ceabi l i t y  of  each of  t he c l auses,  ul t i mat el y concl udi ng 

t hat  t he busi ness cl ause i s unr easonabl e and unenf or ceabl e,  but  

t hat  t he cust omer  and conf i dent i al i t y  c l auses ar e r easonabl e and 

enf or ceabl e.   Then,  we di scuss t he di v i s i bi l i t y  of  t he c l auses,  
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concl udi ng t hat  each of  t he c l auses i s di v i s i bl e f r om t he 

ot her s.  

A.  The Enf or ceabi l i t y  of  t he Rest r i ct i ve Covenant s 

1.  The Cust omer  Cl ause 

 ¶23 The cust omer  c l ause pr ohi bi t s Dal  Pr a,  f or  24 mont hs 

f ol l owi ng t er mi nat i on,  f r om i nt er f er i ng wi t h or  endeavor i ng t o 

ent i ce away a per son or  ent i t y " whi ch i s a cust omer "  or  " whi ch 

was a cust omer  .  .  .  wi t hi n a per i od of  t i me of  one year  pr i or  

t o .  .  .  t er mi nat i on. "   The cl ause f ur t her  speci f i es t hat  

pr ohi bi t ed cust omer s ar e t hose " f or  whi ch Empl oyee per f or med 

ser vi ces or  ot her wi se deal t  wi t h"  or  " obt ai ned speci al  

knowl edge"  about  i n t he cour se of  empl oyment .   The pr ovi s i on 

al so pr ohi bi t s Dal  Pr a f r om appr oachi ng " any such cust omer  or  

past  cust omer "  f or  pr ohi bi t ed pur poses or  cooper at i ng wi t h 

ot her s t owar d t hat  end.   

¶24 Thi s pr ovi s i on,  t hen,  expr essl y pr ohi bi t s i nt er f er i ng 

wi t h or  at t empt i ng t o ent i ce away:  ( 1)  cur r ent  cust omer s of  St ar  

Di r ect  t hat  Dal  Pr a ser vi ced,  deal t  wi t h,  or  obt ai ned speci al  

knowl edge about  dur i ng hi s empl oyment ,  and ( 2)  t hose who wer e 

cust omer s dur i ng t he year  pr i or  t o Dal  Pr a' s t er mi nat i on ( " past  

cust omer s" )  whom Dal  Pr a ser v i ced,  deal t  wi t h,  or  obt ai ned 

speci al  knowl edge about  dur i ng hi s empl oyment .  

¶25 The ci r cui t  cour t  concl uded t hat  t he cust omer  cl ause 

i s unenf or ceabl e because St ar  Di r ect  has no l egi t i mat e i nt er est  

i n r est r i ct i ng i nt er f er ence wi t h past  cust omer s——i nt er pr et ed as 

t hose who no l onger  do busi ness wi t h St ar  Di r ect .   The cour t  of  

appeal s di d not  addr ess t he enf or ceabi l i t y  of  t he cust omer  
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c l ause because i t  concl uded t hat  i t  was i ndi v i s i bl e f r om t he 

unenf or ceabl e busi ness cl ause.   St ar  Di r ect ,  I nc. ,  No.  

2007AP617,  unpubl i shed sl i p op. ,  ¶¶28- 29.  

¶26 Dal  Pr a f i nds t he cust omer  c l ause obj ect i onabl e f or  

t hr ee r easons.   Fi r st ,  he ar gues t hat  St ar  Di r ect  has no 

l egi t i mat e pr ot ect abl e i nt er est  i n pr ohi bi t i ng sol i c i t at i on of  

past  cust omer s.   Second,  Dal  Pr a mai nt ai ns t hat  t he pr ovi s i on 

unr easonabl y pr ohi bi t s cont act  wi t h cust omer s——bot h cur r ent  and 

past ——whom Dal  Pr a may not  have been i n cont act  wi t h f or  year s.   

Thi r d,  he al l eges t hat  St ar  Di r ect ' s f ai l ur e t o syst emat i cal l y  

obt ai n r est r i ct i ve covenant s shows t hat  t hey ar e not  necessar y 

f or  i t s  pr ot ect i on.   These obj ect i ons ar e addr essed t o t he f i r st  

of  t he Lakesi de Oi l  cr i t er i a,  t hat  i s ,  whet her  t he r est r i ct i ons 

ar e necessar y f or  St ar  Di r ect ' s pr ot ect i on.   Lakesi de Oi l ,  8 

Wi s.  2d at  163.   The par t i es do not  ser i ousl y di sput e t he 

c l ause' s suf f i c i ency under  t he r emai ni ng Lakesi de Oi l  cr i t er i a.  

¶27 To addr ess t hese quest i ons,  we f i r st  l ook at  St ar  

Di r ect ' s pr ot ect abl e i nt er est s as a gener al  mat t er  and how t hey 

i nt er act  wi t h t he f act s of  t hi s case.   Second,  we addr ess Dal  

Pr a' s asser t i on t hat  St ar  Di r ect  has no i nt er est  i n i t s past  

cust omer s.   Thi r d,  we addr ess Dal  Pr a' s cont ent i on t hat  St ar  

Di r ect  has no i nt er est  i n pr ohi bi t i ng compet i t i on wi t h cust omer s 

whom Dal  Pr a may not  have ser vi ced or  i nt er act ed wi t h f or  year s.   

Fi nal l y,  we di scuss Dal  Pr a' s cont ent i on t hat  St ar  Di r ect  di d 

not  syst emat i cal l y obt ai n non- compet e agr eement s f r om i t s r out e 

sal espeopl e,  demonst r at i ng t he l ack of  a pr ot ect abl e i nt er est .   
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We ul t i mat el y concl ude t hat  t he cust omer  c l ause i s r easonabl e 

and enf or ceabl e.  

a.  St ar  Di r ect ' s Pr ot ect abl e I nt er est s Gener al l y 

¶28 Dal  Pr a was a r out e sal esper son i n a ver y compet i t i ve 

busi ness.   Rout e sal espeopl e gener al l y pose an el evat ed t hr eat  

t o t he empl oyer ' s busi ness due t o t he speci al  per sonal  

r el at i onshi ps,  r appor t ,  and goodwi l l  t hey devel op wi t h t he 

empl oyer ' s cust omer s whi l e i n t he empl oyer ' s ser vi ce.   See i d.  

at  163- 64;  Chuck Wagon Cat er i ng v.  Raduege,  88 Wi s.  2d 740,  752-

54,  277 N. W. 2d 787 ( 1979) ;  see al so Gar y Van Zeel and Tal ent ,  

I nc.  v.  Sandas,  84 Wi s.  2d 202,  214- 16,  267 N. W. 2d 242 ( 1978)  

( descr i bi ng t he speci al  need f or  pr ot ect i on f r om r out e 

sal espeopl e,  but  concl udi ng t hat  t he f or mer  empl oyee was aki n t o 

a non- r out e sal esper son) .   I n t he " t ypi cal  and cl assi cal  case of  

a r out e cust omer "  and sal esper son,  " i t  i s  assumed t hat  .  .  .  a 

speci al  per sonal  r el at i onshi p wi l l  devel op whi ch wi l l  cont i nue 

even t hough t he sal esman shoul d commence hi s own ent er pr i se or  

swi t ch empl oyer s. "   Gar y Van Zeel and Tal ent ,  I nc. ,  84 Wi s.  2d at  

215.  

¶29 Thi s was t r ue wi t h Dal  Pr a.   St ar  Di r ect  i nvest ed i n 

Dal  Pr a,  gi v i ng hi m a pl at f or m f r om whi ch t o f ost er ,  nur t ur e,  

and cul t i vat e hi s cust omer  cont act s and r el at i onshi ps.   St ar  

Di r ect  used mar ket i ng dol l ar s t o pr omot e Dal  Pr a and sent  hi m t o 

i ndust r y event s  t hat  f ur t her  enhanced hi s abi l i t y  t o devel op 

cust omer  r el at i onshi ps.   The r ecor d i s c l ear  t hat  t hi s was and 

i s a f i er cel y compet i t i ve,  r el at i onshi p- based busi ness.   The 

cust omer s he deal t  wi t h,  t hen,  wer e not  s i mpl y buyi ng pr oduct  
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based on pr i ce or  ot her  obj ect i ve f act or s.   As Br adl ey Son,  St ar  

Di r ect ' s Pr esi dent ,  made cl ear  i n hi s af f i davi t ,  per sonal  and 

pr of essi onal  r appor t  bet ween sal espeopl e and cust omer s i s 

essent i al  t o a successf ul  and pr of i t abl e busi ness.   See Lakesi de 

Oi l ,  8 Wi s.  2d at  159- 60 ( uphol di ng t he r easonabl eness and 

enf or ceabi l i t y  of  a r est r i ct i ve covenant  agai nst  a f or mer  r out e 

sal esper son wher e " [ c] ust omer s wer e obt ai ned pr i mar i l y upon t he 

basi s of  t he def endant ' s per sonal  sal esmanshi p and t he f ai t h and 

t r ust  t he def endant  coul d engender  i n t he cust omer " ) .  

¶30 I n addi t i on t o t he r el at i onshi p- based nat ur e of  t he 

busi ness,  Dal  Pr a' s empl oyment  posi t i oned hi m t o obt ai n cer t ai n 

knowl edge6 r egar di ng t he speci f i c  needs and want s of  hi s 

cust omer s,  t he pr i c i ng of  St ar  Di r ect ' s pr oduct s,  St ar  Di r ect ' s 

cost s,  and t he pr of i t  mar gi ns St ar  Di r ect  ear ned on cer t ai n 

pr oduct s.   Dal  Pr a,  i n our  opi ni on,  f i t s  t he c l assi c descr i pt i on 

of  t he r out e sal esper son,  whose base of  i nf or mat i on and 

r el at i onshi ps coul d const i t ut e a t hr eat  t o St ar  Di r ect .  
 

b.  St ar  Di r ect ' s I nt er est s i n Pr ohi bi t i ng Compet i t i on  
   wi t h i t s Past  Cust omer s 

¶31 The cust omer  c l ause pr ohi bi t ed Dal  Pr a f r om cont act i ng 

" past  cust omer s, "  def i ned as t hose who pur chased f r om St ar  

                                                 
6 The cust omer  c l ause l i mi t s t he cust omer  r est r i ct i ons t o 

past  or  cur r ent  cust omer s whom Dal  Pr a ser vi ced,  deal t  wi t h,  or  
obt ai ned speci al  knowl edge about  as a r esul t  of  hi s empl oyment  
wi t h St ar  Di r ect .   Dal  Pr a does not  cont end t hat  t he phr ase 
" speci al  knowl edge"  r ender s t he cust omer  c l ause voi d f or  
vagueness.   Hi s concer ns,  as not ed above,  ar e di r ect ed t o t he 
quest i on of  whet her  St ar  Di r ect  has a pr ot ect abl e i nt er est  i n 
such cust omer s.  
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Di r ect  wi t hi n one year  pr i or  t o hi s t er mi nat i on.   Dal  Pr a 

asser t s t hat  St ar  Di r ect  does not  have a l egi t i mat e pr ot ect abl e 

i nt er est  i n t hese past  cust omer s.   The ci r cui t  cour t  agr eed,  and 

so does t he di ssent .  

¶32 No Wi sconsi n case has expl i c i t l y addr essed or  af f i r med 

an empl oyer ' s i nt er est  i n cust omer s who have r ecent l y chosen t o 

cease doi ng busi ness wi t h t he empl oyer .   However ,  Wi sconsi n 

cour t s,  i ncl udi ng t hi s cour t ,  have r evi ewed pr ovi s i ons t hat  

c l ear l y appl y t o past  cust omer s,  and have been unt r oubl ed by 

t hi s asser t ed i nt er est .  

¶33 I n Rol l i ns Bur di ck Hunt er  of  Wi s. ,  I nc.  v.  Hami l t on,  

101 Wi s.  2d 460,  304 N. W. 2d 752 ( 1981)  ( her eaf t er  " Hami l t on" ) ,  

t hi s cour t  consi der ed a r est r i ct i ve covenant  t hat  pr ohi bi t ed t he 

t wo def endant  empl oyees f r om sol i c i t i ng,  cont act i ng,  or  doi ng 

" any compet i t i ve busi ness wi t h"  anyone who had been a cust omer  

of  t he company dur i ng t he t wo year s pr ecedi ng t er mi nat i on or  t he 

per i od of  t hei r  empl oyment ,  whi chever  was shor t er .   I d.  at  462-

63.   Because t he empl oyees wor ked f or  mor e t han t wo year s,  t he 

t wo- year  t i mef r ame was appl i cabl e.   I d.   Dur i ng t hose t wo year s 

pr ecedi ng t er mi nat i on,  t he empl oyer  had over  6, 000 cust omer s,  

onl y 175 of  whi ch had cont act  wi t h t he def endant  empl oyees.   I d.  

at  463.   Though t he cour t  di d not  di scuss i t ,  such a cust omer  

pool  cer t ai nl y coul d have i ncl uded cust omer s who had chosen t o 

t ake t hei r  busi ness el sewher e.   Thus,  t hi s pr ovi s i on pr event ed 

t he empl oyees f r om cont act i ng bot h cur r ent  and past  cust omer s 

wi t h whom t hey may or  may not  have had cont act .   I t  bear s 
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r emi ndi ng t hat  t he t wo- year  t i mef r ame her e i s one year  l onger  

t han t he pr ovi s i on i n t he case at  bar .    

¶34 The l i t i gant s and t he cour t s wer e pr i mar i l y concer ned 

t hat  t hi s pr ohi bi t ed cont act  wi t h cust omer s t he empl oyees may 

not  have ser vi ced at  al l .   I d.  at  463- 64.   On r evi ew,  we 

det er mi ned t hat  t he empl oyer  may have a l egi t i mat e pr ot ect abl e 

i nt er est  wher e t he empl oyees had access t o i mpor t ant  cust omer  

i nf or mat i on,  even i f  t hey di d not  per sonal l y have cont act  wi t h 

t hose cust omer s.   I d.  at  468- 69.   Though not  ul t i mat el y 

det er mi ni ng whet her  t he pr ovi s i on was val i d,  we r ever sed t he 

cour t  of  appeal s and ci r cui t  cour t  who had pr evi ousl y f ound t he 

pr ovi s i on i nval i d.   I d.  at  471- 72.    

¶35 A si mi l ar  r est r i ct i ve covenant  was at  i ssue i n Far m 

Cr edi t  Ser vs.  of  N.  Cent .  Wi s. ,  ACA v.  Wysocki ,  2001 WI  51,  243 

Wi s.  2d 305,  627 N. W. 2d 444.   I n t hat  case,  f or  one year  

f ol l owi ng t er mi nat i on,  an empl oyee who pr ovi ded account i ng,  

bookkeepi ng,  and t ax pr epar at i on assi st ance was pr ohi bi t ed f r om 

engagi ng i n t he same busi ness act i v i t i es wi t h per sons t he 

empl oyee consul t ed or  ser vi ced " at  any t i me dur i ng t he one year  

i mmedi at el y pr i or  t o t he dat e of  separ at i on. "   I d. ,  ¶4.   Agai n,  

t hough not  di scussi ng t hi s poi nt ,  t he t ot al  wor l d of  possi bl e 

cust omer s t hat  t he empl oyee coul d not  cont act  i ncl uded cust omer s 

who may have chosen t o no l onger  do busi ness wi t h t he empl oyer .   

We concl uded t hat  such a r est r i c t i on was not  i nval i d per  se,  and 

r emanded t o t he c i r cui t  cour t  f or  f ur t her  f act - f i ndi ng.   I d. ,  

¶16.  
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¶36 I n a s i mi l ar  cour t  of  appeal s case,  t he cour t  

det er mi ned t hat  a r est r i ct i ve covenant  pr ohi bi t i ng,  among ot her  

t hi ngs,  i nt er f er ence wi t h a c l i ent  who was a cust omer  dur i ng t he 

past  t wo year s,  was r easonabl e as a mat t er  of  l aw.   Techwor ks,  

LLC v.  Wi l l e,  2009 WI  App ___,  ¶6,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___.   Though agai n not  di scussed i n t he cour t ' s  anal ysi s,  

t hi s pr ovi s i on i ncl udes cust omer s who may have chosen t o t ake 

t hei r  busi ness el sewher e dur i ng t he pr evi ous t wo year s,  and t he 

cour t  det er mi ned t hi s pr ovi s i on was enf or ceabl e.  

¶37 As t hi s br i ef  r evi ew of  t he case l aw shows,  Wi sconsi n 

cour t s and l i t i gant s have been unt r oubl ed by an empl oyer ' s  

asser t ed i nt er est  i n i t s r ecent  past  cust omer s.   Whi l e t hese 

cases do not  set t l e t he mat t er ,  t he cust omer  c l ause i s 

di st i ngui shabl e f r om t hese ot her  cases onl y i n t hat  i t  expr essl y 

di v i ded t he cust omer s i nt o t wo i dent i f i abl e gr oups——cur r ent  and 

past  cust omer s.   Thi s br i ngs t he i ssue t o t he f or e,  and t he 

quest i on i s does St ar  Di r ect  have t hat  i nt er est  v i s- à- vi s Dal  

Pr a?7 

                                                 
7 The di ssent  ar gues t hat  our  r evi ew of  t he case l aw 

" assumes t hat  s i l ence on an i ssue si gnal s t he cour t ' s  appr oval . "   
Di ssent ,  ¶106.   The di ssent ' s ar gument s agai nst  such an 
i nt er pr et i ve appr oach ar e st r ong,  but  ar e s i mpl y i nappl i cabl e 
her e.   The di ssent  has mi sr ead our  di scussi on of  t hese cases.  
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¶38 St ar  Di r ect  does have an i nt er est  i n pr ohi bi t i ng t he 

sol i c i t at i on of  i t s  r ecent  past  cust omer s.   Fi r st ,  Dal  Pr a 

obt ai ned si gni f i cant  knowl edge r egar di ng St ar  Di r ect ' s busi ness 

t hat  coul d be used agai nst  St ar  Di r ect .   I f  not  pr ohi bi t ed,  Dal  

Pr a woul d be abl e t o appr oach t hese cust omer s wi t h knowl edge of  

St ar  Di r ect ' s pr i ces and pr i c i ng st r at egi es,  pr opr i et ar y 

mar ket i ng t echni ques,  and pr of i t  mar gi ns.   He woul d have al l  t he 

i nf or mat i on a compet i t or  woul d want  and need t o know t o 

ef f ect i vel y under cut  St ar  Di r ect .  

¶39 Second,  t hr ough hi s empl oyment  and because of  St ar  

Di r ect ' s i nvest ment  i n hi m,  Dal  Pr a woul d,  as t he cust omer  

c l ause so st at es,  have ser vi ced,  deal t  wi t h,  or  have speci al  

knowl edge about  t hese cust omer s.   He woul d know t hei r  speci f i c  

needs and pr oduct  desi r es,  and woul d have a r el at i onshi p hi st or y 

wi t h many of  t hem.   Thi s woul d pl ace hi m i n a f ar  bet t er  

                                                                                                                                                             
The poi nt  of  our  r evi ew of  t he case l aw i s f ar  mor e l i mi t ed 

t han t he di ssent  c l ai ms.   We expl i c i t l y  st at e t hat  t hese cases 
do not  set t l e t he mat t er .   The cases i n f act  do show bot h t hat  
cour t s and l i t i gant s have not  f l agged t he i mpl i c i t  asser t ed 
i nt er est  i n past  cust omer s,  and t hat  t hi s sor t  of  pr ovi s i on i s 
not  r eal l y al l  t hat  uni que.   Mor eover ,  our  concl usi on t hat  St ar  
Di r ect  does have an i nt er est  i n past  cust omer s i s expl ai ned 
i nf r a ¶¶38- 41.   I n none of  t hese par agr aphs do we ci t e t he cases 
j ust  di scussed f or  aut hor i t y.  

Fi nal l y,  t he di ssent  suggest s t hat  our  anal ysi s of  case l aw 
i n Hor st  v.  Deer e & Co. ,  2009 WI  75,  __ Wi s.  2d __,  __ N. W. 2d __ 
i s i nconsi st ent  wi t h t he anal ysi s t oday.   That  asser t i on i s 
mi st aken because,  i n t oday' s maj or i t y opi ni on as i n Hor st ,  t he 
cour t  concl uded t hat  whi l e t he l anguage i n pr i or  cases was 
suggest i ve,  no case di r ect l y answer ed t he quest i on bef or e t he 
cour t .   The anal ysi s per f or med i n each maj or i t y opi ni on i s t he 
same.  
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posi t i on t han an or di nar y compet i t or ,  and gi ve hi m a di st i nct  

advant age.  

¶40 Fi nal l y,  St ar  Di r ect  does have a gener al  i nt er est  i n 

wi nni ng back t he busi ness of  i t s  r ecent  past  cust omer s.   The 

r ecor d shows t hi s i s a r el at i onshi p- based and hi ghl y compet i t i ve 

busi ness.   I t  t akes si gni f i cant  ef f or t  and i nvest ment  t o wi n 

cust omer s.   These past  cust omer s may have chosen t o t ake t hei r  

busi ness el sewher e onl y t empor ar i l y ,  and woul d st i l l  have a 

hi st or y wi t h St ar  Di r ect .   Whi l e an empl oyer ' s pr ospect s of  

r eki ndl i ng cust omer  r el at i onshi ps f ades consi der abl y over  15 

year s ( as i n Equi t y Ent er s. ,  I nc.  v.  Mi l osch,  2001 WI  App 186,  

247 Wi s.  2d 172,  633 N. W. 2d 662) ,  we bel i eve under  t he f act s of  

t hi s case t hat  an empl oyer  i s ent i t l ed t o an oppor t uni t y t o 

r ecoup t he consi der abl e i nvest ment  of  r esour ces i t  made i n 

devel opi ng and f ost er i ng cust omer  r el at i onshi ps and busi ness 

oppor t uni t i es t hat  wer e act i ve as r ecent l y as one year  pr i or  t o 

t he empl oyee' s t er mi nat i on.  

¶41 For  t he r easons ar t i cul at ed above,  Dal  Pr a woul d not  

s i mpl y be engagi ng i n or di nar y compet i t i on wi t h St ar  Di r ect  i f  

per mi t t ed t o i nt er f er e wi t h r ecent  past  cust omer s.   He woul d 

have a di st i nct  compet i t i ve advant age,  and t hi s advant age woul d 

be det r i ment al  t o St ar  Di r ect ' s busi ness.   We r ender  no opi ni on 

as t o how much t i me must  pass bet ween a cust omer  pl aci ng an 

or der  and a r out e sal esper son' s t er mi nat i on bef or e t he empl oyer  

no l onger  has a l egi t i mat e pr ot ect abl e i nt er est  i n t hat  

cust omer .   Our  hol di ng t oday under  t he f act s of  t hi s case i s 

t hat  t he i nt er i m of  one year  i s not  t oo l ong.  
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c.  St ar  Di r ect ' s I nt er est s i n Pr ohi bi t i ng Compet i t i on  
   wi t h Cust omer s Dal  Pr a has not  Recent l y Cont act ed.  

¶42 The second ar gument  Dal  Pr a makes i s t hat  t he non-

compet e c l ause pr ohi bi t s i nt er f er ence wi t h cust omer s whom Dal  

Pr a may not  have been i n cont act  wi t h f or  year s. 8  For  exampl e,  

t he cust omer  c l ause woul d pr ohi bi t  hi m f r om sol i c i t i ng a cur r ent  

or  past  cust omer  whom Dal  Pr a mi ght  have ser vi ced when he began 

wi t h CB Di st r i but or s many year s ago,  but  has had no cont act  wi t h 

s i nce.   Dal  Pr a ar gues t hat  t hi s pr ovi s i on i s unr easonabl e.  

¶43 Dal  Pr a mai nt ai ns t hat  t he cour t  of  appeal s  deci s i on 

i n Mi l osch mi r r or s t hi s s i t uat i on and i s di sposi t i ve.   I n 

Mi l osch,  t he empl oyer  at t empt ed t o pr ohi bi t  t he empl oyee f or  18 

mont hs f ol l owi ng t er mi nat i on f r om doi ng busi ness wi t h any 

cust omer s of  t he empl oyer  wi t h whom t he empl oyee had deal t  

dur i ng any por t i on of  hi s 15- year  empl oyment ,  i ncl udi ng 

cust omer s who may have l ong ago t r ansf er r ed t hei r  busi ness t o 

compet i t or s.   I d. ,  ¶15 n. 4.   The cour t  det er mi ned t hat  a 

cust omer  ser vi ced 15 year s ear l i er  const i t ut ed t oo l ong a 

t i mef r ame f or  t he empl oyer  t o have any pr ot ect abl e i nt er est .   

I d.  ( " Thi s r est r i ct i on i s unr easonabl e because i t  woul d pr ohi bi t  

Mi l osch f r om doi ng busi ness wi t h a cust omer  he ser vi ced dur i ng 

hi s f i r st  weeks of  empl oyment  i n 1982 who subsequent l y  

t r ansf er r ed hi s or  her  busi ness t o a compet i t or  of  Equabl e. " )  

                                                 
8 I n f act ,  t he cust omer  c l ause pr ohi bi t s i nt er f er ence wi t h 

cur r ent  or  past  cust omer s t hat  Dal  Pr a mi ght  never  have had 
cont act  wi t h or  ser vi ced.   Such cust omer s,  however ,  ar e onl y on 
t he pr ohi bi t ed cust omer  l i s t  i f  Dal  Pr a has " speci al  knowl edge"  
about  t hem,  as descr i bed bel ow.  
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¶44 The di f f er ence bet ween Mi l osch and t hi s case i s  t hat  

t he cust omer s i n Mi l osch di d not  need t o be r ecent  or  cur r ent  

cust omer s at  al l ;  t hi s makes al l  t he di f f er ence.   The cour t  of  

appeal s i n Mi l osch speci f i cal l y c i t ed t he cust omer  whom Mi l osch 

coul d have ser vi ced dur i ng t he f i r st  weeks of  hi s empl oyment  15 

year s ear l i er  who t hen t ook hi s or  her  busi ness el sewher e.   I d.  

¶45 Cont r ar y t o Dal  Pr a' s asser t i ons,  hi s speci al  

knowl edge of  cust omer  needs,  pr i c i ng,  and pr of i t  mar gi ns means 

t hat  t her e was r eal  danger  i n hi m seeki ng St ar  Di r ect ' s cur r ent  

and past  cust omer s.   The f act  t hat  he woul d not  necessar i l y  have 

had r ecent  cont act  wi t h t hose cust omer s does not  mean St ar  

Di r ect  has no l egi t i mat e i nt er est .   Even i f  Dal  Pr a was not  t he 

r ecent  ser vi cer  of  a cust omer ,  he woul d st i l l  have some 

r el at i onshi p wi t h t hat  cust omer ,  i mpor t ant  knowl edge about  t hat  

cust omer ,  or  maybe most  s i gni f i cant l y,  speci al  knowl edge about  

St ar  Di r ect ' s busi ness and met hods.  

¶46 Dal  Pr a' s empl oyment  cont r act  pr ovi ded unambi guous 

not i ce of  t he conf i dent i al  " speci al  knowl edge"  Dal  Pr a gai ned 

t hr ough hi s empl oyment  wi t h St ar  Di r ect .   Thi s conf i dent i al  

i nf or mat i on i ncl uded cust omer  l i s t s,  account  pr oj ect i ons,  

cust omer  st r at egy i nf or mat i on,  mar ket i ng i nf or mat i on,  expense 

pol i cy manual s,  bi l l i ng r epor t s,  pr i c i ng i nf or mat i on and 

st r at egi es,  management  met hods and syst ems,  cont r act s wi t h 

cust omer s,  cor r espondence wi t h cust omer s,  cust omer  bi ds and 

pr oposal s,  and any ot her  conf i dent i al ,  uni que,  or  secr et  

i nf or mat i on.    
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¶47 Fur t her mor e,  as we st at ed i n Hami l t on,  i t  i s  " beyond 

di sput e"  t hat  a f or mer  empl oyee' s possessi on of  t hi s t ype of  

" conf i dent i al  busi ness i nf or mat i on"  " may be a pr oper  subj ect  of  

pr ot ect i on by r est r i ct i ve covenant , "  even i f  t he i nf or mat i on i s 

r el at ed t o cust omer s wi t h whom t he f or mer  empl oyee had not  had 

any cont act  dur i ng hi s empl oyment .   Hami l t on,  101 Wi s.  2d at  

469.   Thi s r easoni ng appl i es equal l y t o cust omer s Dal  Pr a may 

have ser vi ced ear l i er  i n hi s empl oyment .  

¶48 I n shor t ,  Dal  Pr a l ear ned i nf or mat i on ei t her  about  t he 

cust omer s and/ or  about  St ar  Di r ect ' s busi ness t hat  woul d gi ve 

hi m a uni que advant age agai nst  St ar  Di r ect  i f  he was al l owed t o 

pur sue cur r ent  and r ecent  past  cust omer s,  even t hose wi t h whom 

he had not  r ecent l y deal t .   We concl ude t hi s i s r easonabl y 

necessar y f or  t he pr ot ect i on of  t he empl oyer .  
 

d.  St ar  Di r ect ' s Al l eged I nconsi st ency i n Obt ai ni ng  
        Rest r i ct i ve Covenant s f r om i t s Rout e Sal espeopl e 

¶49 Dal  Pr a ar gues t hat  t he r est r i c t i ons i n t he cust omer  

c l ause ar e unr easonabl e and unnecessar y f or  St ar  Di r ect ' s 

pr ot ect i on as evi denced by St ar  Di r ect ' s al l eged i nconsi st ency 

i n obt ai ni ng r est r i ct i ve covenant s f r om i t s r out e sal espeopl e.  

¶50 The r ecor d i s c l ear  t hat  St ar  Di r ect  subst ant i al l y 

adj ust ed i t s busi ness pr act i ces i n 2002 when t he new owner  t ook 

over  t he company and began r equi r i ng al l  new r out e sal espeopl e 

t o s i gn r est r i ct i ve covenant s.   The onl y r out e sal espeopl e who 

do not  have covenant s not  t o compet e ar e t he f i ve i ndi v i dual s 

who wer e empl oyed bef or e t he cur r ent  owner  bought  t he company i n 

2002.   As t he owner  st at ed,  t her e was t he obvi ous r i sk t hat  t he 
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cur r ent  empl oyees woul d not  s i gn t hem i f  asked t o,  or  woul d 

l eave and begi n compet i ng wi t h St ar  Di r ect .   I n f act ,  empl oyer s 

may not  compel  t hei r  exi st i ng empl oyees t o s i gn r est r i ct i ve 

covenant s wi t hout  addi t i onal  consi der at i on.   NBZ,  I nc. ,  185 Wi s.  

2d at  837- 39.   I t  i s  al so c l ear  t hat  St ar  Di r ect  assi gned gr eat  

val ue t o t he pr ospect  of  pr event i ng compet i t i on f r om Dal  Pr a i n 

par t i cul ar  as ev i denced by i t s of f er  of  a $30, 000 bonus upon hi s  

compl et i on of  30 mont hs of  empl oyment .   The f act  t hat  St ar  

Di r ect  has been consi st ent  wi t h al l  new r out e sal espeopl e s i nce 

2002,  when i t  al so pur chased t he r out es f r om CB Di st r i but or s,  

demonst r at es suf f i c i ent  consi st ency i n obt ai ni ng non- compet e 

agr eement s and shows t hat  St ar  Di r ect  di d consi der  t he r i sks 

posed by Dal  Pr a l eavi ng and compet i ng t o be ver y r eal .  

¶51 I n shor t ,  we ar e unt r oubl ed by t he f act  t hat  not  ever y 

sal esper son had a non- compet e agr eement .   St ar  Di r ect  has been 

consi st ent  s i nce 2002 f or  al l  new empl oyees,  and of f er ed Dal  Pr a 

a $30, 000 bonus f or  hi s r et ent i on,  demonst r at i ng t he compet i t i ve 

r i sk t hat  i t  l egi t i mat el y f ear s f r om post - t er mi nat i on r out e 

sal espeopl e l i ke Dal  Pr a.  

e.  Cust omer  Cl ause Concl usi on 

¶52 We decl i ne t o per mi t  Dal  Pr a t o usur p f or  hi s own 

benef i t  t he cust omer s,  r el at i onshi ps,  and oppor t uni t i es t hat  

St ar  Di r ect  pai d f or  and i nvest ed i n.   The cust omer  c l ause i s 

necessar y f or  St ar  Di r ect ' s pr ot ect i on because wi t hout  i t  t her e 

i s not hi ng pr event i ng Dal  Pr a f r om t aki ng advant age of  al l  of  

St ar  Di r ect ' s i nvest ment  i n i t s r out e and cust omer s f or  hi s own 

benef i t  and t o St ar  Di r ect ' s det r i ment .   The cust omer  c l ause' s 
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t i me r est r i ct i ons,  geogr aphi c r est r i ct i ons,  i mpact  on Dal  Pr a,  

and i mpact  on publ i c pol i cy ar e not  ser i ousl y cont est ed by t he 

par t i es.   We concl ude,  t hen,  t hat  t he cust omer  c l ause i s 

r easonabl e and enf or ceabl e on i t s own mer i t s.  

2.  The Busi ness Cl ause 

¶53 The busi ness cl ause bar s Dal  Pr a,  f or  24 mont hs 

f ol l owi ng hi s t er mi nat i on,  f r om engagi ng " i n any busi ness whi ch 

i s subst ant i al l y  s i mi l ar  t o or  i n compet i t i on wi t h t he busi ness 

of  [ St ar  Di r ect ] ,  wi t hi n a f i f t y  ( 50)  mi l e r adi us of  Rockf or d,  

I l l i noi s. "   The ci r cui t  cour t  and cour t  of  appeal s bot h hel d 

t hat  t he busi ness cl ause was unenf or ceabl e.  

¶54 The f ocal  poi nt  of  t he di sput e r egar di ng t he busi ness 

cl ause i s t he " subst ant i al l y  s i mi l ar "  l anguage.   St ar  Di r ect  

ar gues t hat  a " subst ant i al l y  s i mi l ar "  busi ness i s one t hat  i s,  

by def i ni t i on,  compet i t i ve.   I t  even st at ed i n or al  ar gument  

t hat  t he phr ase i s possi bl y t he r esul t  of  an over zeal ous l awyer  

and shoul d have been l ef t  out .   Dal  Pr a r esponds t hat  t hi s 

appr oach t ur ns t he phr ase " subst ant i al l y  s i mi l ar "  i nt o pur e 

sur pl usage.  

¶55 We agr ee wi t h Dal  Pr a and f i nd St ar  Di r ect ' s ar gument  

unavai l i ng.   The di s j unct i ve " or "  pl ai nl y separ at es one f r om t he 

ot her .   A subst ant i al l y  s i mi l ar  busi ness cannot  r ef er  t o t he 

same t hi ng as a busi ness " i n compet i t i on wi t h"  St ar  Di r ect ;  nor  

woul d i t  be r easonabl e t o r ead " subst ant i al l y  s i mi l ar "  as mer el y 

a subset  of  compet i t i ve act i v i t y  as St ar  Di r ect  ur ges.   The onl y  

r easonabl e way t o r ead t he cont r act  l anguage gi v i ng meani ng t o 

ever y phr ase i s t hat  i t  at t empt s t o bar  Dal  Pr a not  onl y f r om 
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compet i t i ve ent er pr i ses,  but  al so f r om engagi ng i n a busi ness 

t hat  i s subst ant i al l y  s i mi l ar  t o St ar  Di r ect ' s busi ness yet  not  

compet i t i ve.  

¶56 An enf or ceabl e r est r i ct i ve covenant  must  be r easonabl y 

necessar y f or  t he pr ot ect i on of  t he empl oyer .   See Wi s.  St at .  

§ 103. 465.   We do not  bel i eve i t  i s  r easonabl y necessar y f or  t he 

pr ot ect i on of  St ar  Di r ect  t o pr event  non- compet i t i ve or  

ot her wi se non- del et er i ous busi ness act i v i t y by i t s f or mer  

empl oyees. 9  See Geocar i s v.  Sur gi cal  Consul t ant s,  Lt d. ,  100 

Wi s.  2d 387,  389,  302 N. W. 2d 76 ( Ct .  App.  1981)  ( concl udi ng t hat  

a sur gi cal  pr act i ce' s at t empt  t o pr ohi bi t  a sur geon f r om 

pr act i c i ng any ot her  t ype of  medi ci ne,  i ncl udi ng non- compet i t i ve 

non- sur gi cal  medi ci ne,  was unr easonabl e) .   Whi l e havi ng Dal  Pr a 

engage i n a non- compet i t i ve subst ant i al l y  s i mi l ar  busi ness mi ght  

pl ausi bl y have some de mi ni mus or  i nsubst ant i al  af f ect s on St ar  

Di r ect ,  t he i nt er est s do not  r i se t o t he l evel  of  bei ng 

r easonabl y necessar y f or  i t s  pr ot ect i on.   A f or mer  empl oyee 

engaged i n a s i mi l ar  but  non- compet i t i ve ent er pr i se poses l i t t l e 

i f  any addi t i onal  danger  t o hi s f or mer  empl oyer ' s busi ness 

i nt er est s t han any ot her  member  of  t he publ i c engaged i n 

subst ant i al l y  s i mi l ar  but  non- compet i t i ve act i v i t i es.   Lakesi de 

Oi l ,  8 Wi s.  2d at  163 ( " An empl oyer  i s not  ent i t l ed t o be 

pr ot ect ed agai nst  l egi t i mat e and or di nar y compet i t i on of  t he 

t ype t hat  a st r anger  coul d gi ve. " ) .  
                                                 

9 I t  woul d be somewhat  odd t o hol d t hat  St ar  Di r ect  has a 
busi ness i nt er est  i n pr ohi bi t i ng non- compet i t i ve act i v i t i es v i a 
an agr eement  pur por t i ng t o l i mi t  compet i t i on ( i . e.  a non-
compet e) .    
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¶57 The par t i es spend consi der abl e t i me i n t hei r  br i ef s 

debat i ng what  exact l y a subst ant i al l y  s i mi l ar  busi ness mi ght  or  

mi ght  not  i nc l ude.   St ar  Di r ect  ar gues f or  a nar r ow 

i nt er pr et at i on t hat  essent i al l y  i ncl udes compet i t i ve busi ness 

act i v i t i es.   Dal  Pr a poi nt s t o t he st at ement  i n t he cont r act  

def i ni ng t he busi ness of  St ar  Di r ect  as " t he di st r i but i on of  

consumer  pr oduct s t o ser vi ce st at i ons and/ or  conveni ence 

st or es. "   The pr eci se nat ur e of  a subst ant i al l y  s i mi l ar  

busi ness——what  pr oduct s Dal  Pr a coul d pl ausi bl y sel l  and not  

sel l ——i s unnecessar y t o our  det er mi nat i on,  however .   As 

di scussed above,  i t  i s  c l ear  t hat  a subst ant i al l y  s i mi l ar  

busi ness must  r ef er  t o a non- compet i t i ve busi ness,  and such a 

pr ohi bi t i on i s not  necessar y f or  St ar  Di r ect ' s pr ot ect i on.  

¶58 I n sum,  we concl ude t hat  t he busi ness cl ause' s  

r est r i ct i on on engagi ng i n a " subst ant i al l y  s i mi l ar "  busi ness i s  

over br oad and i s  not  r easonabl y necessar y f or  t he pr ot ect i on of  

St ar  Di r ect .   Because t he cl ause does not  pr ot ect  a l egi t i mat e 

busi ness i nt er est ,  we need not  measur e t he busi ness cl ause 

agai nst  t he r emai ni ng f our  Lakesi de Oi l  cr i t er i a f or  det er mi ni ng 

t he enf or ceabi l i t y  of  r est r i ct i ve covenant s.   The l ack of  any 

pr ot ect abl e i nt er est  means t he busi ness cl ause i s unr easonabl e 

and unenf or ceabl e.  

3.  The Conf i dent i al i t y  Cl ause 

¶59 The conf i dent i al i t y  c l ause of  t he empl oyment  cont r act  

consi st s of  a s i ngl e,  convol ut ed par agr aph begi nni ng wi t h an 18-

l i ne sent ence cont ai ni ng 20 sub- cl auses separ at ed by 19 commas.   

Put  gent l y,  i t  i s  not  a model  of  c l ar i t y.   The conf i dent i al i t y  
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c l ause bar s Dal  Pr a,  f or  24 mont hs f ol l owi ng hi s t er mi nat i on,  

f r om usi ng or  di scl osi ng " any i nf or mat i on or  knowl edge,  known,  

di scl osed or  ot her wi se obt ai ned by hi m dur i ng hi s empl oyment  by 

Empl oyer  or  CB Di st r i but or s. "   I t  t hen l i s t s a var i et y of  

speci f i c  i nf or mat i on t hat  i s t o be deemed conf i dent i al  and 

pr ot ect ed,  i ncl udi ng but  not  l i mi t ed t o knowl edge " concei ved,  

di scover ed or  devel oped by Empl oyee or  CB Di st r i but or s, "  

" pr opr i et ar y pr oduct s or  pr ocedur es, "  t r ade secr et s,  cust omer  

l i s t s,  " mar ket i ng t echni ques whi ch ar e not  gener al l y known i n 

t he busi ness communi t y,  and whi ch r el at e t o t he busi ness of  t he 

Empl oyer  or  CB Di st r i but or s or  ar e i n t he nat ur e of  t r ade or  

busi ness secr et s, "  mai l i ng l i s t s,  and speci al  pr i c i ng 

i nf or mat i on.  

¶60 Though St ar  Di r ect  di d not  br i ng a c l ai m under  t he 

conf i dent i al i t y  c l ause,  t he c i r cui t  cour t  concl uded t hat  i t  was 

over br oad and unenf or ceabl e because i t  bar r ed Dal  Pr a f r om usi ng 

or  di scl osi ng any i nf or mat i on. 10  The cour t  of  appeal s di d not  

addr ess t hi s i ssue.  

                                                 
10 At  t he summar y j udgment  hear i ng,  t he c i r cui t  cour t  

concl uded t hat  t he conf i dent i al i t y  c l ause bar s Dal  Pr a f r om 
di scl osi ng or  usi ng " any i nf or mat i on obt ai ned dur i ng hi s  
empl oyment , "  expl ai ni ng:  

[ The conf i dent i al i t y  c l ause]  pr event s hi m f r om sayi ng,  
I  have a good i dea.   I  am goi ng t o go back t o t hese 
cust omer s.   Thei r  hot  dogs ar e cr ummy.   I  want  t hem t o 
st ar t  sel l i ng t hem [ s i c]  somet hi ng t hat  I  l i ke t o eat .   
Wel l ,  he can' t  do t hat  because he i s usi ng i nf or mat i on 
or  knowl edge t hat  onl y he l ear ned f r om havi ng eat en 
t he hot  dogs at  t hese pl aces.   I f  he has a bet t er  
i dea,  he can' t  use i t  because t he r est r i ct i ve covenant  
i s so br oad.  
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¶61 Dal  Pr a does not  asser t  t hat  t he pr ovi s i on i s 

unr easonabl e as t o i t s dur at i on,  geogr aphi c scope,  t o hi msel f ,  

or  t o publ i c pol i cy.   Nei t her  do we f i nd anyt hi ng i n t he r ecor d 

t hat  cal l s t hese i nt o quest i on.   Thus,  t he mai n quest i on i s 

whet her  t he pr ohi bi t i ons of  t he conf i dent i al i t y  c l ause ar e 

r easonabl y necessar y f or  t he pr ot ect i on of  St ar  Di r ect .   And t he 

cent r al  di sput e i s what  t he c l ause act ual l y means.  

¶62 One of  t he r unni ng t hemes i n t hi s case i s how br oadl y 

or  nar r owl y t o r ead r est r i ct i ve covenant s.   As di scussed 

ear l i er ,  i t  i s  t r ue t hat  we r ead r est r i ct i ve covenant s i n f avor  

of  t he empl oyee.   St r ei f f ,  118 Wi s.  2d at  611.   But  t hi s does 

not  mean we make an ef f or t  t o r ead a c l ause unr easonabl y i n 

or der  t o f i nd t he c l ause unr easonabl e and unenf or ceabl e agai nst  

t he empl oyee.   Though t hey ar e di sf avor ed at  l aw,  our  t ask i s 

st i l l  t o r i ght l y and f ai r l y i nt er pr et  non- compet e agr eement s as 

cont r act s.   See Wysocki ,  243 Wi s.  2d 305,  ¶11.  ( " [ W] e cannot  

al l ow t he under l y i ng pol i cy of  Wi s.  St at .  § 103. 465 and our  

r ul es of  const r uct i on t o over whel m t he f ocus of  our  anal ysi s i n 

what  ar e,  at  t hei r  cor e,  cont r act  cases. " )   Thi s  means we must  

i nt er pr et  t hem r easonabl y so as t o avoi d absur d r esul t s,  gi v i ng 

t he wor ds t hei r  pl ai n meani ng,  r eadi ng as a whol e,  and gi v i ng 

ef f ect  wher e possi bl e t o ever y pr ovi s i on.   I n r e Al l - St ar  I ns.  

Cor p. ,  112 Wi s.  2d 329,  333,  332 N. W. 2d 828 ( Ct .  App.  1983) ;  

DeWi t t  Ross & St evens,  S. C.  v.  Gal axy Gami ng & Raci ng Lt d.  

P' shi p,  2004 WI  92,  ¶44,  273 Wi s.  2d 577,  682 N. W. 2d 839.   I t  i s  

onl y wi t hi n t hi s f r amewor k t hat  we i nt er pr et  r est r i ct i ve 

covenant s i n f avor  of  t he empl oyee.  
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¶63 Her e,  t he l anguage of  t he conf i dent i al i t y  c l ause 

bet r ays t he c i r cui t  cour t ' s  i nt er pr et at i on.   Al l  of  t he 

enumer at ed exampl es of  pr ot ect ed i nf or mat i on i n t he 

conf i dent i al i t y  c l ause ar e of  a pr opr i et ar y nat ur e.   Thi s i s 

i mpor t ant  f or  at  l east  t wo r easons.   Fi r st ,  t he i ncl usi on of  

exampl es,  par t i cul ar l y wi t h modi f i er s i ndi cat i ng t he 

conf i dent i al  nat ur e of  t he i nf or mat i on,  shows t hat  t he c i r cui t  

cour t ' s  i nt er pr et at i on i s i n er r or .   For  exampl e,  t he modi f i er  

" pr opr i et ar y"  when di scussi ng pr oduct s and pr ocedur es woul d be 

r ender ed mer e sur pl usage i f  t he c l ause t r ul y means " any 

i nf or mat i on. "   Si mi l ar l y,  t he c l ause pr ohi bi t s t he di vul gi ng of  

mar ket i ng t echni ques " not  gener al l y known i n t he busi ness 

communi t y. "   Agai n,  t hi s l anguage woul d be sur pl usage under  t he 

c i r cui t  cour t ' s  appr oach.   Addi t i onal l y,  we t hi nk t he 

conf i dent i al  nat ur e of  t he i t emi zed exampl es i ndi cat es t he t r ue 

i nt ent  of  t he c l ause.   The onl y r easonabl e const r uct i on of  t he 

c l ause consi der ed i n i t s t ot al i t y i s t hat  i t  pr ohi bi t s Dal  Pr a' s 

use of  conf i dent i al  i nf or mat i on of  t he t ype i dent i f i ed i n t he 

exampl es——i nf or mat i on of  a conf i dent i al  and sensi t i ve nat ur e 

t hat ,  i f  made publ i c or  used by Dal  Pr a,  woul d be del et er i ous t o 

St ar  Di r ect ' s busi ness.   Al l  of  t he i t emi zed exampl es f i t  t hi s 

gener al  pat t er n.  

¶64 Pr ohi bi t i ng Dal  Pr a f r om expl oi t i ng or  di scl osi ng t hi s 

i nf or mat i on i s r easonabl y necessar y f or  St ar  Di r ect ' s 

pr ot ect i on.   As al r eady not ed,  t he par t i es do not  ser i ousl y 

di sput e t hat  t he conf i dent i al i t y  c l ause i s r easonabl e as t o 

t i me,  t er r i t or y,  t o Dal  Pr a,  and t o t he publ i c  or  publ i c pol i cy.   
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Ther ef or e,  we concl ude t hat  t he conf i dent i al i t y  c l ause i s 

enf or ceabl e so l ong as i t  i s  di v i s i bl e f r om t he unenf or ceabl e 

busi ness cl ause.   That  i s wher e we now t ur n.  

B.  The Di vi s i bi l i t y  of  t he Rest r i ct i ve Covenant s 

1.  The Di vi s i bi l i t y  of  Rest r i ct i ve Covenant s Gener al l y 

¶65 Wi sconsi n St at .  § 103. 465 pr ovi des t hat  i f  " [ a] ny 

covenant  .  .  .  i mposi ng an unr easonabl e r est r ai nt  i s  i l l egal ,  

voi d and unenf or ceabl e even as t o any par t  of  t he covenant  or  

per f or mance t hat  woul d be a r easonabl e r est r ai nt . "   Thi s st at ut e 

was passed i n 1957 i n r esponse t o our  deci s i ons i n Ful l er t on 

Lumber  Co.  v.  Tor ber g,  270 Wi s.  133,  70 N. W. 2d 585 ( 1955) ,  and 

i t s compani on case Ful l er t on Lumber  Co.  v.  Tor ber g,  274 Wi s.  

478,  80 N. W. 2d 461 ( 1957) ,  aut hor i z i ng cour t s t o modi f y 

unr easonabl e covenant s t o make t hem r easonabl e and enf or ceabl e.   

See St r ei f f ,  118 Wi s.  2d at  607- 09 ( di scussi ng common l aw bl ue-

penci l i ng,  whi ch t he cour t  t hen depar t ed wi t h i n t he Tor ber g 

cases,  pr ompt i ng t he l egi s l at ur e t o pass Wi s.  St at .  § 103. 465) .  

¶66 I n St r ei f f ,  we addr essed t he di v i s i bi l i t y  of  c l auses 

under  t hi s st at ut e.   The r est r i ct i ve covenant  t her e pr ovi ded 

t hat  a t er mi nat ed i nsur ance agent  empl oyee coul d r ecei ve payment  

f or  ext ended ear ni ngs onl y i f  he r ef r ai ned f r om cer t ai n 

compet i t i ve pr act i ces.   I d.  at  603,  606- 07.   Af t er  t er mi nat i on,  

t he empl oyer  r ef used t o pay ext ended ear ni ngs t o t he f or mer  

agent ,  al l egi ng t hat  he had vi ol at ed t wo of  t he r est r i ct i ve 

pr ovi s i ons——one pr ohi bi t i ng t he sal e of  i nsur ance f or  any ot her  

i nsur er  i n any st at e i n whi ch t he empl oyer  was a l i censed 

i nsur er ,  and t he ot her  pr ohi bi t i ng t he sol i c i t at i on of  t he 
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empl oyer ' s i nsur eds.   The empl oyer  event ual l y conceded t hat  t he 

f i r st  pr ovi s i on was unr easonabl y br oad i n i t s t er r i t or i al  scope 

and t her ef or e unenf or ceabl e.   I d.  at  605,  607.   The empl oyer  

ur ged,  however ,  t hat  t he pr ovi s i on pr ohi bi t i ng cust omer  

sol i c i t at i on was di v i s i bl e f r om t he over br oad pr ovi s i on,  and 

t hus t he covenant  as a whol e shoul d not  be decl ar ed 

unenf or ceabl e under  Wi s.  St at .  § 103. 465.   I d.  at  609.   We t hen 

under t ook t o det er mi ne whet her  t he cont r act ' s  pr ovi s i ons wer e 

di v i s i bl e i nt o separ at e covenant s.  

¶67 The pr ovi s i ons of  t he r est r i ct i ve covenant  i n St r ei f f  

wer e t ext ual l y l i nked vi a a cr oss- r ef er ent i al  t hi r d pr ovi s i on 

such t hat  i t  was i mpossi bl e t o r ead,  eval uat e,  or  appl y one 

wi t hout  r ef er r i ng t o t he ot her s.   For  i nst ance,  one pr ovi s i on 

st at ed t hat  f or mer  empl oyees woul d be pai d ext ended ear ni ngs 

onl y i f  t hey compl i ed wi t h al l  ot her  pr ovi s i ons i n t he cont r act .   

I d.  at  606.   A second pr ovi s i on was over br oad i n pr ovi di ng f or  a 

f or f ei t ur e of  ext ended ear ni ngs i f  a f or mer  empl oyee engaged i n 

cer t ai n i nsur ance r el at ed act i v i t i es i n any st at e i n whi ch t he 

empl oyer  was l i censed.   I d.  at  606- 07.   A t hi r d pr ovi s i on 

pr ohi bi t ed cer t ai n act i v i t i es r el at ed t o t he sol i c i t at i on and 

ser vi c i ng of  t he f or mer  empl oyer ' s i nsur eds,  but  di d not  

expr essl y r ef er  t o t he f i r st  pr ovi s i on' s f or f ei t ur e of  ext ended 

ear ni ngs upon non- compl i ance.   I d.  at  605- 06.  

¶68 Thus,  t o know what  act i v i t i es wer e pr ohi bi t ed under  

t he f i r st  pr ovi s i on i n St r ei f f ,  an empl oyee woul d need t o r ef er  

t o al l  of  t he pr ovi s i ons of  t he cont r act ,  i ncl udi ng t he second 

pr ovi s i on ( whi ch r est at ed t he penal t y f or  non- compl i ance) ,  and 
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t he t hi r d pr ovi s i on ( whi ch di d not ) .   However ,  t o under st and t he 

r ami f i cat i ons of  not  compl yi ng wi t h t he t hi r d pr ovi s i on,  an 

empl oyee woul d need t o r ef er  back t o t he f i r st  pr ovi s i on whi ch 

mandat ed compl i ance wi t h t he cont r act  i n i t s ent i r et y.   The 

second and t hi r d pr ovi s i ons i n St r ei f f ,  t hen,  wer e t ext ual l y  

l i nked by t he f i r st  pr ovi s i on and wer e t her eby i ndi v i s i bl y 

i nt er t wi ned.  

¶69 We t her ef or e concl uded t hat  t he pr ovi s i ons i n St r ei f f ,  

whi ch cr oss- r ef er enced each ot her  and made ent i t l ement  t o 

ext ended ear ni ngs under  one pr ovi s i on dependent  upon compl i ance 

wi t h ot her  pr ovi s i ons,  wer e " i nt er t wi ned and t he covenant  must  

be vi ewed i n i t s ent i r et y,  not  as di v i s i bl e par t s. "   I d.  at  613.  

¶70 I n Br ass,  t he cour t  of  appeal s pur por t ed t o appl y 

St r ei f f  t o r est r i ct i ve covenant s i n a f act ual  scenar i o al so 

i nvol v i ng a f or mer  i nsur ance agent  empl oyee.   The cour t  of  

appeal s const r ued St r ei f f  as pr ovi di ng t hat  pr ovi s i ons ar e 

i nt er t wi ned and i ndi v i s i bl e when " t hey gover n sever al  s i mi l ar  

t ypes of  act i v i t i es and est abl i sh sever al  t i me and geogr aphi cal  

r est r ai nt s. "   Br ass,  242 Wi s.  2d 733,  ¶11.  

¶71 The cour t  of  appeal s i n t he pr esent  case appl i ed 

Br ass' s const r uct i on of  St r ei f f  t o f i nd t hat  t he cust omer  c l ause 

gover ned act i v i t y s i mi l ar  t o and t her ef or e i ndi v i s i bl e f r om t he 

unenf or ceabl e busi ness cl ause.   St ar  Di r ect ,  I nc. ,  No.  

2007AP617,  unpubl i shed sl i p op. ,  ¶26.   Judge Ver ger ont ,  t he 

aut hor  of  t he maj or i t y opi ni on,  obser ved i n a concur r ence,  

however ,  t hat  " St r ei f f  does not  suppor t  t he concl usi on t hat  t he 

cust omer  c l ause and t he busi ness cl ause ar e i ndi v i s i bl e and,  
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t her ef or e,  one covenant . "   I d. ,  ¶30.   She mai nt ai ned t hat  t he 

concl usi on i n St r ei f f  was based on t he t ext ual  l i nk bet ween t he 

var i ous c l auses i n t hat  case.   I d. ,  ¶31.   She st at ed t hat  she 

" woul d not  r ead St r ei f f  as est abl i shi ng a t est  f or  

i ndi v i s i bi l i t y  under  whi ch c l auses ar e i ndi v i s i bl e i f  t hey 

' gover n sever al  s i mi l ar  t ypes of  act i v i t i es and est abl i sh 

sever al  t i me and geogr aphi c r est r ai nt s. ' "   I d.  ( c i t i ng St r ei f f ,  

118 Wi s.  2d at  613) .   She expr essed f ur t her  concer n t hat  Br ass 

pr ovi des a f r amewor k i n whi ch pr act i cal l y al l  r est r i ct i ve 

covenant s i n an empl oyment  agr eement  ar e i ndi v i s i bl e,  and t hat  

St r ei f f  does not  r equi r e such a r esul t .   I d. ,  ¶33.  

¶72 We agr ee wi t h Judge Ver ger ont ' s obser vat i ons.   We r ead 

St r ei f f  as bei ng pr emi sed pr i mar i l y on t he f act  t hat  t he 

pr ovi s i ons wer e i nt er t wi ned vi a t hei r  t ext ual  l i nk.   Nowher e 

does St r ei f f  pur por t  t o est abl i sh a compr ehensi ve t est  or  set  of  

f act or s t o be anal yzed f or  det er mi ni ng whet her  r est r i ct i ve 

covenant s ar e i ndi v i s i bl e.  

¶73 I n f act ,  t he cour t  went  out  of  i t s  way t o r eser ve much 

of  t he debat e f or  f ut ur e cases.   I n i t s di scussi on of  t he 

hi st or y of  t he adopt i on of  Wi s.  St at .  § 103. 465,  i t  not es t hat  

Wi sconsi n used t o f ol l ow t he bl ue- penci l  r ul e,  i n whi ch i t  was 

empower ed t o st r i ke t he over l y br oad l anguage of  a r est r ai nt  and 

enf or ce t he di v i s i bl e val i d r est r ai nt s.   St r ei f f ,  118 Wi s.  2d at  

607- 08.   Under  t he bl ue- penci l  r ul e,  however ,  " wher e t he 

cont r act  f ur ni shed no basi s f or  di v i di ng t he r est r i ct i on i nt o 

r easonabl e and unr easonabl e por t i ons,  t he whol e covenant  was 

voi d i f  any par t  of  t he r est r i ct i on was unr easonabl e. "   I d.  at  
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608.   As t he cour t  i n St r ei f f  expl ai ned,  we depar t ed f r om t hi s  

i n t he Tor ber g cases by enf or ci ng an i nval i d,  i ndi v i s i bl e 

covenant  af t er  changi ng a 10- year  pr ohi bi t i on t o a t hr ee- year  

pr ohi bi t i on.   I d.  

¶74 The cour t  i n St r ei f f  expl i c i t l y  st at ed t hat  i t  was not  

deci di ng " whet her  a r est r ai nt  whi ch i s r easonabl e as t o 

act i v i t y,  dur at i on,  and t er r i t or y i s enf or ceabl e under  sec.  

103. 465,  when t he agr eement  i ncl udes a second r est r ai nt  whi ch i s 

unr easonabl e as t o act i v i t y,  dur at i on,  and t er r i t or y and i s 

unenf or ceabl e under  sec.  103. 465. "   I d.  at  613.   I n ot her  wor ds,  

t he cour t  was not  pur por t i ng t o deci de whet her  Wi s.  St at .  

§ 103. 465 over r ul ed t he common l aw di st i nct i on bet ween di v i s i bl e 

and i ndi v i s i bl e cont r act s,  or  j ust  bl ue- penci l i ng of  di v i s i bl e 

cont r act s as was done i n Tor ber g.   See i d.  at  609 n.  4.  

¶75 The cour t  i n St r ei f f ,  t hen,  det er mi ned t hat  t he 

c l auses i n t hat  case wer e i ndi v i s i bl e,  but  i t  di d not  announce 

any new or  compr ehensi ve t est  f or  det er mi ni ng when a c l ause i s 

di v i s i bl e or  not  di v i s i bl e under  Wi s.  St at .  § 103. 465.  

¶76 Though t he quest i on was wi t hhel d i n St r ei f f ,  we now 

make cl ear  t hat  we bel i eve t he l egi s l at i ve hi st or y and t ext  of  

t he st at ut e do not  el i mi nat e or  modi f y t he common l aw r ul es on 

di v i s i bi l i t y .   The st at ut e' s pr escr i pt i ons suppor t  t hi s as t hey 

appl y t o any " covenant , "  not  t o t he whol e empl oyment  cont r act .   

I t  speci f i es t hat  i f  a r est r ai nt  i s  unr easonabl e,  t he r est  of  

t hat  covenant  i s al so unenf or ceabl e.   See Wi s.  St at .  § 103. 465.  

¶77 I n pr act i ce,  most  r est r i ct i ve covenant  pr ovi s i ons 

cover  s i mi l ar  t ypes of  act i v i t y,  or  at  l east  have subst ant i al  
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over l ap.   Of t en t hey wi l l  be dr af t ed t o accor d wi t h t he 

empl oyer ' s par t i cul ar  pr ot ect abl e i nt er est s.   Thus,  t he 

expansi ve r eadi ng of  St r ei f f  of f er ed i n Br ass does i n f act  

r ender  near l y al l  covenant s not  t o compet e unenf or ceabl e i f  one 

pr ovi s i on of  one of  t he covenant s i s unr easonabl e.   We do not  

bel i eve Wi s.  St at .  § 103. 465 or  St r ei f f  compel  t hi s r esul t .  

¶78 The f oundat i onal  i nqui r y f or  det er mi ni ng whet her  a 

covenant  i s di v i s i bl e i s whet her ,  i f  t he unr easonabl e por t i on i s 

st r i cken,  t he ot her  pr ovi s i on or  pr ovi s i ons may be under st ood 

and i ndependent l y enf or ced.   Thi s i nqui r y wi l l  be f act - i nt ensi ve 

and depend on t he t ot al i t y of  t he c i r cumst ances.   I n t he cont ext  

of  mul t i pl e non- compet e pr ovi s i ons i n a cont r act ,  i ndi v i s i bi l i t y  

wi l l  usual l y be seen by an i nt er t wi ni ng,  or  i next r i cabl e l i nk,  

bet ween t he var i ous pr ovi s i ons vi a a t ext ual  r ef er ence such t hat  

one pr ovi s i on cannot  be r ead or  i nt er pr et ed wi t hout  r ef er ence t o 

t he ot her .   Rest r i ct i ve covenant s ar e di v i s i bl e when t he 

cont r act  cont ai ns di f f er ent  covenant s suppor t i ng di f f er ent  

i nt er est s t hat  can be i ndependent l y r ead and enf or ced. 11  
                                                 

11 Thi s appr oach accor ds wi t h t he common l aw ( bl ue- penci l i ng 
asi de) ,  whi ch al so quer i ed whet her ,  i f  t he unr easonabl e por t i on 
was excl uded,  t he pr ovi s i ons coul d be i ndependent l y r ead and 
under st ood.   See Ful l er t on Lumber  Co.  v.  Tor ber g,  270 Wi s.  133,  
151,  70 N. W. 2d 585 ( 1955)  ( Gehl ,  J. ,  di ssent i ng)  ( not i ng t hat  
" t he f act  of  di v i s i bi l i t y  must  appear  f r om t he cont r act  
i t sel f " ) ;  Wi s.  I ce & Coal  Co.  v.  Luet h,  213 Wi s.  42,  47,  250 
N. W.  819 ( 1933)  ( hol di ng t hat  an unr easonabl e t er r i t or y  
l i mi t at i on was i ndi v i s i bl e f r om t he r est  of  t he r est r i ct i ve 
covenant  because " t he cont r act  i t sel f  f ur ni she[ d]  no basi s"  f or  
di v i s i on) ;  Gen.  Br onze Cor p.  v.  Schmel i ng,  208 Wi s.  565,  572,  
243 N. W.  469 ( 1932)  ( hol di ng t hat  a covenant  was di v i s i bl e when 
t he unr easonabl e r est r i ct i ons on geogr aphy coul d be dr opped and 
t he cont r act  st i l l  enf or ced on i t s own t er ms) .  
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Over l ap,  even subst ant i al  over l ap,  bet ween cl auses i s not  

necessar i l y  det er mi nat i ve.   Empl oyer s may have sever al  

pr ot ect abl e i nt er est s t hat  appl y i n s i mi l ar ,  t hough not  exact l y 

t he same,  s i t uat i ons and i t  makes sense t o set  t hese out  i n 

separ at e post - t er mi nat i on r est r i ct i ve covenant s. 12 

2.  The Di vi s i bi l i t y  of  t he Rest r i ct i ve Covenant s her e.  

¶79 I n t he case at  bar ,  t he busi ness cl ause,  cust omer  

c l ause,  and conf i dent i al i t y  c l ause do not  r ef er ence each ot her .   

Nei t her  i s compl i ance wi t h or  t he benef i t s of  one dependent  upon 

compl i ance wi t h or  t he benef i t s of  t he ot her .   Each deal s wi t h 

di f f er ent  i nt er est s.   The busi ness cl ause pr ohi bi t s Dal  Pr a f r om 

engagi ng i n compet i t i ve or  subst ant i al l y  s i mi l ar  busi ness 

act i v i t i es i n Dal  Pr a' s f or mer  sal es t er r i t or y.   Thi s c l ause 

( t hough unr easonabl e and unenf or ceabl e as di scussed above) ,  

pr ot ect s a geogr aphi c t er r i t or y.   The cust omer  cl ause i s f ocused 

on pr ot ect i ng St ar  Di r ect ' s r el at i onshi ps wi t h i t s cur r ent  and 

r ecent  past  cust omer s,  whi ch coul d be under mi ned by t he ef f or t s 

of  a f or mer  r out e sal esper son i f  l ef t  unchecked.   The 

conf i dent i al i t y  c l ause pr ohi bi t s t he use or  di scl osur e of  

conf i dent i al  i nf or mat i on.  

                                                 
12 We r ej ect  t he Br ass cour t ' s  const r uct i on of  St r ei f f .   We 

do not  const r ue St r ei f f  as announci ng a r ul e t hat  pr ovi s i ons ar e 
" i nt er t wi ned and i ndi v i s i bl e because t hey gover n sever al  s i mi l ar  
t ypes of  act i v i t i es and est abl i sh sever al  t i me and geogr aphi cal  
r est r ai nt s. "   Mut ual  Ser v.  Cas.  I ns.  Co.  v.  Br ass,  2001 WI  App 
92,  ¶11,  242 Wi s.  2d 733,  625 N. W. 2d 648.   We t her ef or e over r ul e 
Br ass' s hol di ng i n t hi s r egar d.  
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¶80 Ther e i s cer t ai nl y subst ant i al  over l ap bet ween t hese 

pr ovi s i ons.   The cust omer  c l ause,  f or  exampl e,  pr ohi bi t s  

engagement  wi t h cer t ai n cur r ent  and r ecent  past  cust omer s who,  

as a pr act i cal  mat t er ,  wi l l  most l y be t hose i n St ar  Di r ect ' s 

f or mer  sal es t er r i t or y,  t he ar ea cover ed by t he busi ness cl ause.   

And t he conf i dent i al i t y  c l ause pr ohi bi t s t he use of  i nf or mat i on 

t hat  wi l l  basi cal l y pr event  Dal  Pr a f r om engagi ng St ar  Di r ect  

cust omer s wi t h whom he deal t ,  whi ch wi l l  be t hose i n hi s f or mer  

sal es t er r i t or y.  

¶81 But  t he i nt er est s t he c l auses pr ot ect  ar e ( wi t h t he 

except i on of  t he over br oad pr ovi s i ons of  t he busi ness cl ause)  

l egi t i mat e and separ at e i nt er est s.   The pr ovi s i ons ar e al so not  

t ext ual l y l i nked,  i nt er t wi ned,  or  mut ual l y ent angl ed i n any way.   

I n ot her  wor ds,  one need not  r ef er  t o t he bus i ness cl ause or  

conf i dent i al i t y  c l ause,  f or  exampl e,  t o det er mi ne one' s r i ght s 

under  t he cust omer  c l ause.   The busi ness cl ause,  cust omer  

c l ause,  and conf i dent i al i t y  c l ause may each be r ead,  eval uat ed,  

and appl i ed i ndependent l y.   St r i k i ng t he over br oad busi ness 

cl ause does not  af f ect  t he i ndependent l y suf f i c i ent  and 

enunci at ed pr ovi s i ons of  t he cust omer  and conf i dent i al i t y  

c l auses.  

¶82 For  t hese r easons,  t he t hr ee cl auses at  i ssue her e ar e 

separ at e,  i ndependent ,  and di v i s i bl e covenant s.   As such,  t he 

cust omer  c l ause and conf i dent i al i t y  c l ause,  whi ch we have f ound 

t o be r easonabl e,  ar e i ndependent l y enf or ceabl e despi t e t he 

over br oad and unenf or ceabl e busi ness cl ause.  
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I V.  CONCLUSI ON 

¶83 We concl ude t hat  t he cust omer  and conf i dent i al i t y  

c l auses ar e r easonabl y necessar y t o pr ot ect  St ar  Di r ect  and 

t her ef or e enf or ceabl e.   The busi ness cl ause,  however ,  i s  

over br oad and unenf or ceabl e.   We al so hol d t hat  t he cust omer  and 

conf i dent i al i t y  c l auses ar e di v i s i bl e f r om t he busi ness cl ause 

and enf or ceabl e on t hei r  own t er ms.   We t hus af f i r m i n par t  and 

r ever se i n par t  t he deci s i on of  t he cour t  of  appeal s,  and r emand 

t hi s cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.  

By the Court.—The deci s i on by t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t ,  and t he cause i s r emanded 

t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.  
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¶84 ANN WALSH BRADLEY,  J.    (concurring in part and 

dissenting in part).  The maj or i t y apt l y  expl ai ns t hat  

r est r i ct i ve empl oyment  covenant s ar e pr i ma f aci e suspect  and ar e 

per mi t t ed onl y t o t he ext ent  absol ut el y necessar y t o pr ot ect  an 

empl oyer ' s l egi t i mat e i nt er est s.   Thus,  t he empl oyer  bear s t he 

bur den of  demonst r at i ng t hat  a covenant  i s r easonabl e and 

necessar y f or  i t s  pr ot ect i on.   Fol l owi ng t hese pr i nci pl es,  I  

agr ee wi t h t he maj or i t y t hat  St ar  Di r ect  f ai l ed t o meet  i t s 

bur den.   The busi ness cl ause i s over l y br oad and t her ef or e 

unenf or ceabl e.    

¶85 I  wr i t e separ at el y,  however ,  f or  t wo r easons:   ( 1)  

cont r ar y t o t he maj or i t y,  I  concl ude t hat  St ar  Di r ect  has not  

met  i t s bur den t o demonst r at e t hat  t he cust omer  c l ause i s 

r easonabl y necessar y t o pr ot ect  i t s  l egi t i mat e i nt er est s i n past  

cust omer s,  i ncl udi ng past  cust omer s t hat  Dal  Pr a never  devel oped 

a r el at i onshi p wi t h or  ser vi ced;  and ( 2)  I  f i nd t hat  t he new 

i nt er pr et i ve t ool  cr eat ed t oday by t he maj or i t y——t hat  s i l ence on 

an i ssue si gnal s appr oval ——i s cont r ar y t o pr ecedent ,  pr i nci pl es 

of  j udi c i al  r est r ai nt ,  and makes no sense.  

I  

¶86 The ci r cui t  cour t  f ocused on t he r est r i ct i on r egar di ng 

past  cust omer s when i t  det er mi ned t hat  t he cust omer  c l ause was 

unenf or ceabl e.   I n r ender i ng a det er mi nat i on,  i t  s t at ed t hat  

" c l ear l y"  t he cust omer  c l ause was " over br oad t o me,  wi t hout  any 

quest i on,  as f ar  as i t  pr ohi bi t s Dal  Pr a f r om cont act i ng peopl e 

who had been cust omer s of  [ St ar  Di r ect ]  wi t hi n t he t i me per i od 

of  one year  pr i or  t o t he t er mi nat i on of  hi s empl oyment . "   The 
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cour t  c l ar i f i ed t hat  t he covenant  " i nvol ves not  j ust  ongoi ng 

cust omer s——I  can see t he need t o pr ot ect  your  cur r ent  cust omer s,  

but  t hese ar e cust omer s who have al r eady sai d,  we don' t  want  t o 

deal  wi t h you anymor e. "    

¶87 Cont r ar y t o t he c i r cui t  cour t ,  t he maj or i t y concl udes 

t hat  St ar  Di r ect  not  onl y has an i nt er est  i n i t s cur r ent  

cust omer s,  but  t hat  i t s  pr ot ect abl e i nt er est  al so ext ends t o 

t hose past  cust omer s who wer e cust omer s wi t hi n one year  of  Dal  

Pr a' s t er mi nat i on.   Maj or i t y op. ,  ¶38.   I t  expl ai ns t hat  Dal  Pr a 

woul d have knowl edge about  t he cust omer ' s needs and pr oduct  

desi r es or  St ar  Di r ect ' s busi ness model ,  and t hat  he " woul d have 

a r el at i onshi p hi st or y wi t h many of  t hem. "   Maj or i t y op. ,  ¶39,  

see al so i d. ,  ¶¶31,  42 n. 8.   The maj or i t y concl udes t hat  " St ar  

Di r ect  does have an i nt er est  i n pr ohi bi t i ng t he sol i c i t at i on"  of  

t hese past  cust omer s because i t  has " a gener al  i nt er est  i n 

wi nni ng back t he busi ness of  i t s  r ecent  past  cust omer s. "   

Maj or i t y op. ,  ¶¶38,  40.  

¶88 Acknowl edgi ng t hat  no Wi sconsi n case has addr essed an 

empl oyer ' s i nt er est  i n r ecent  past  cust omer s,  t he maj or i t y c i t es 

as suppor t  sever al  cases t hat  di d not  addr ess t he quest i on and 

i ndi cat es t hat  s i l ence on t he i ssue si gnal s  appr oval .   I t  

concl udes t hat  Wi sconsi n cour t s  have been " unt r oubl ed"  by an 

empl oyer ' s asser t ed i nt er est  i n past  cust omer s.   See maj or i t y 

op. ,  ¶¶31- 37.   

I I  

¶89 I n addi t i on t o pr event i ng Dal  Pr a f r om sol i c i t i ng St ar  

Di r ect ' s cur r ent  cust omer s,  t he cust omer  c l ause unequi vocal l y 



No.   2007AP617. awb 

 

3 
 

r est r i ct s Dal  Pr a f r om cont act i ng past  cust omer s of  St ar  Di r ect .   

The cl ause ext ends t o " any per son,  f i r m,  cor por at i on,  

par t ner shi p,  or  ent i t y .  .  .  whi ch i s a cust omer  of  [ St ar  

Di r ect ]  or  whi ch was a cust omer  .  .  .  wi t hi n a per i od of  t i me of  

one year  pr i or  t o [ Dal  Pr a' s]  t er mi nat i on. "   Dal  Pr a may not  

" appr oach any such cust omer  or  past  cust omer "  f or  t he pur pose of  

i nt er f er i ng wi t h or  endeavor i ng t o ent i ce away t hat  cust omer .  

¶90 The cust omer  c l ause encompasses cust omer s " f or  whi ch 

[ Dal  Pr a]  per f or med ser vi ces or  ot her wi se deal t  wi t h on behal f  

of  [ St ar  Di r ect ]  or  r el at i ve t o whi ch [ Dal  Pr a]  obt ai ned speci al  

knowl edge as a r esul t  of  hi s posi t i on wi t h [ St ar  Di r ect . ] "   The 

maj or i t y def i nes speci al  knowl edge as knowl edge r egar di ng t he 

needs and want s of  t he cust omer s and St ar  Di r ect ' s pr i c i ng,  

cost s,  and pr of i t  mar gi ns.   Maj or i t y op. ,  ¶31.   Because Dal  Pr a 

i s knowl edgeabl e about  St ar  Di r ect ' s pr i c i ng,  cost s,  and pr of i t  

mar gi ns,  I  concl ude t hat  he has " speci al  knowl edge"  about  al l  of  

St ar  Di r ect ' s past  cust omer s.    Ther ef or e,  al l  past  cust omer s 

wi t hi n one year  of  Dal  Pr a' s t er mi nat i on ar e wi t hi n t he 

r est r i ct i ve covenant ,  i ncl udi ng cust omer s wi t h whom Dal  Pr a 

never  devel oped a r el at i onshi p on behal f  of  St ar  Di r ect .  

¶91 " Wher e a r est r ai nt  of  t r ade i s t ol er at ed,  i t  i s  

per mi t t ed onl y t o t he ext ent  absol ut el y necessar y t o af f or d 

r easonabl e pr ot ect i on. "   Gar y Van Zeel and Tal ent ,  I nc.  v.  

Sandas,  84 Wi s.  2d 202,  218,  267 N. W. 2d 242 ( 1978) .   The 

empl oyer  bear s t he bur den of  demonst r at i ng t hat  t he covenant  i s 

r easonabl e.   NBZ,  I nc.  v.  Pi l ar ski ,  185 Wi s.  2d 827,  840,  520 

N. W. 2d 93 ( Ct .  App.  1994) .   Because r est r ai nt s of  t r ade ar e 
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pr esumpt i vel y i nval i d,  t he empl oyer  must  pl ace f act s i n t he 

r ecor d t hat  coul d demonst r at e t hat  i t  has a pr ot ect abl e i nt er est  

i n t he cust omer s cover ed by t he covenant .   I t  i s  t her ef or e 

i ncumbent  upon St ar  Di r ect  t o j ust i f y t he r est r ai nt  pr ohi bi t i ng 

St ar  Di r ect  f r om cont act i ng past  cust omer s.  

¶92 On r evi ew,  t he cour t  l ooks t o t he evi dence submi t t ed 

by t he par t i es.   The pr esi dent  of  St ar  Di r ect ,  Br adl ey Son,  

submi t t ed t hr ee af f i davi t s t o demonst r at e t he r easonabl eness of  

t he r est r ai nt s.    

¶93 I n hi s f i r st  af f i davi t ,  Son expl ai ned:  " The covenant  

not  t o compet e i s necessar y t o pr ot ect  St ar  Di st r i but i ng 

because,  gi ven t he f r equency wi t h whi ch Dal  Pr a came i nt o 

cont act  wi t h St ar  Di st r i but i ng' s cust omer s and pot ent i al  

cust omer s i n t he t er r i t or y f or  whi ch he was r esponsi bl e,  

 .  .  .  upon t er mi nat i on of  Dal  Pr a' s empl oyment  wi t h St ar  

Di st r i but i ng,  Dal  Pr a mi ght  be capabl e of  t aki ng or  ot her wi se 

appr opr i at i ng St ar  Di st r i but i ng' s busi ness and r el at i onshi ps. "   

He f ur t her  st at ed:  " The pur pose of  t he [ cust omer  c l ause] ,  of  

cour se,  i s t o pr event  Dal  Pr a f r om unf ai r l y compet i ng wi t h St ar  

Di st r i but i ng by t aki ng advant age of  t he r el at i onshi p,  r appor t ,  

and knowl edge he devel oped by ser vi ng par t i cul ar  cust omer s of  

St ar  Di st r i but i ng. "    

¶94 These st at ement s addr ess t hose cur r ent  and pot ent i al  

cust omer s wi t h whom Dal  Pr a devel oped a r el at i onshi p and ser ved 

on behal f  of  St ar  Di r ect ,  and t hey j ust i f y St ar  Di r ect ' s 

pr ot ect abl e i nt er est  i n t hose cust omer s.   However ,  absent  f r om 

t hi s di scussi on i s any j ust i f i cat i on of  St ar  Di r ect ' s 
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pr ot ect abl e i nt er est  i n cust omer s whom he di d not  ser ve,  

especi al l y t hose past  cust omer s who have t aken t hei r  busi ness 

el sewher e.  

¶95 I n hi s suppl ement al  af f i davi t ,  Son expl ai ned t hat  Dal  

Pr a' s knowl edge of  St ar  Di r ect ' s pr i c i ng and pr of i t  mar gi ns 

woul d al l ow Dal  Pr a t o unf ai r l y compet e:  " Dal  Pr a has speci al  

knowl edge about  t he pr i ces at  whi ch St ar  Di st r i but i ng sol d 

var i ous pr oduct s t o cer t ai n cust omer s,  i ncl udi ng t he cust omer s 

he cal l ed on. "   Fur t her ,  " I f  a compet i t or  knew t he pr i ces t hat  

St ar  Di st r i but i ng pai d f or  i t s  pr oduct s,  especi al l y a compet i t or  

who was t r y i ng t o ' get  i t s  f oot  i n t he door '  wi t h a cust omer ,  

t he compet i t or  coul d quot e a pr i ce t o t he cust omer  whi ch was 

ver y c l ose t o or  even bel ow St ar  Di st r i but i ng' s cost s. "   " [ T] he 

compet i t or  woul d have a ' r oad map'  as t o how t o pr i ce i t s 

var i ous pr oduct s t o compet e wi t h St ar  Di st r i but i ng. "  

¶96 Agai n,  t he suppl ement al  af f i davi t  expl ai ns why St ar  

Di r ect  has a pr ot ect abl e i nt er est  i n pr event i ng Del  Pr a f r om 

sol i c i t i ng i t s cur r ent  cust omer s.   Yet ,  t her e i s no r ef er ence t o 

St ar  Di r ect ' s past  cust omer s and no j ust i f i cat i on f or  

pr ohi bi t i ng Dal  Pr a f r om cont act i ng t hose cust omer s who no 

l onger  pur chase pr oduct s f r om St ar  Di r ect .  

¶97 I n hi s second suppl ement al  af f i davi t ,  Son asser t ed 

t hat  r est r i ct i ng Dal  Pr a f r om ent i c i ng away cur r ent  cust omer s 

was necessar y t o pr ot ect  St ar  Di r ect ' s l egi t i mat e busi ness 

pur poses:   

Pr ecl udi ng Mr .  Dal  Pr a f r om at t empt i ng t o ent i ce away 
cur r ent  cust omer s of  St ar  Di st r i but i ng wi t h whom he 
pr evi ousl y deal t  wi t h on behal f  of  St ar  
Di st r i but i ng .  .  .  or  about  whom he acqui r ed speci al  
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knowl edge i s not  unr easonabl e even i f  Mr .  Dal  Pr a di d 
not  have r ecent  cont r act  wi t h t he cust omer .    

( Emphasi s added. )   Thi s st at ement  expr essl y addr esses St ar  

Di r ect ' s pr ot ect abl e i nt er est  i n cur r ent  cust omer s.   Ther e i s no 

ment i on what soever  of  past  cust omer s.  

¶98 Taken t oget her ,  Son' s af f i davi t s pr ovi de f act s t hat  

j ust i f y St ar  Di r ect ' s l egi t i mat e pr ot ect abl e i nt er est  i n 

pr ohi bi t i ng Dal  Pr a f r om at t empt i ng t o ent i ce away St ar  Di r ect ' s 

cur r ent  cust omer s.   Absent  f r om t hese af f i davi t s,  however ,  i s  

any f act  or  r at i onal e f or  r est r i ct i ng Dal  Pr a' s cont act  wi t h 

past  cust omer s.   Dal  Pr a cannot  " t ake or  ot her wi se appr opr i at e"  

a busi ness r el at i onshi p i f  i t  no l onger  exi st s,  and he cannot  

" i nt er f er e wi t h,  or  endeavor  t o ent i ce away"  a cust omer  t hat  has 

al r eady st opped pur chasi ng f r om St ar  Di r ect  on i t s own accor d.  

¶99 St ar  Di r ect  ar gues,  and t he maj or i t y agr ees,  t hat  Dal  

Pr a woul d be i n a uni que posi t i on t o r ecr ui t  cust omer s who had 

r ecent l y st opped pur chasi ng f r om St ar  Di r ect .   See maj or i t y op. ,  

¶38.   The maj or i t y cont ends t hat  Dal  Pr a " woul d have al l  t he 

i nf or mat i on a compet i t or  woul d want  and need t o know how t o 

ef f ect i vel y under cut  St ar  Di r ect . "   I d.   Even so,  t hi s does not  

mean t hat  St ar  Di r ect  r et ai ns a pr ot ect abl e i nt er est  i n t hese 

cust omer s,  j ust i f y i ng t he r est r ai nt .   Al t hough t he maj or i t y 

asser t s t hat  St ar  Di r ect  has a " gener al "  i nt er est  i n wi nni ng 

back r ecent  past  cust omer s,  St ar  Di r ect  has f ai l ed t o pl ace i nt o 

t he r ecor d any evi dence j ust i f y i ng t hi s concl usi on.   

¶100 Fur t her mor e,  t he cour t  of  appeal s has pr evi ousl y 

concl uded t hat  a covenant  pr ohi bi t i ng cont act  wi t h f or mer  

cust omer s was unenf or ceabl e.   I n Equi t y Ent er pr i ses,  I nc.  v.  



No.   2007AP617. awb 

 

7 
 

Mi l osch,  2001 WI  App 186,  247 Wi s.  2d 172,  633 N. W. 2d 662,  t he 

cour t  consi der ed a non- compet e agr eement  t hat  pr event ed an 

empl oyee f r om " i nt er f er [ i ng]  i n any way wi t h t he r el at i onshi p 

bet ween t he Cust omer s and [ t he empl oyer ,  Equabl e] . "   I d. ,  ¶2.   

The agr eement  def i ned " Cust omer "  as " any cust omer  of  Equabl e or  

any Rel at ed Par t y wi t h whom Empl oyee t r ansact ed busi ness or  whom 

Empl oyee ser vi ced on behal f  of  Equabl e dur i ng any par t  of  

Empl oyee' s empl oyment . "   I d.    

¶101 The cour t  cal l ed t he r est r i ct i on " unr easonabl e"  

because i t  pr ohi bi t ed cont act  wi t h f or mer  cust omer s:  

Thi s r est r i ct i on i s unr easonabl e because i t  woul d 
pr ohi bi t  Mi l osch f r om doi ng busi ness wi t h a cust omer  
he ser vi ced dur i ng hi s f i r st  weeks of  empl oyment  i n 
1982 who subsequent l y t r ansf er r ed hi s or  her  busi ness 
t o a compet i t or  of  Equabl e.   Such an over br oad 
r est r i ct i on i s i nval i d because pr event i ng Mi l osch f r om 
cont act i ng f or mer  Equabl e cust omer s i s not  r easonabl y 
necessar y t o pr ot ect  Equabl e' s l egi t i mat e busi ness 
i nt er est s.    

I d. ,  ¶15 n. 4 ( emphasi s added) .    

¶102 The Equi t y Ent er pr i ses cour t  di d not  est abl i sh a per  

se r ul e agai nst  covenant s r est r i ct i ng cont act  wi t h f or mer  

cust omer s.   Nonet hel ess,  t he cour t  agai n r eaf f i r med t he 

pr i nci pl e t hat  such covenant s ar e suspect ,  and t hat  t he empl oyer  

must  have a l egi t i mat e pr ot ect abl e i nt er est  j ust i f y i ng t he 

r est r i ct i on i mposed on t he act i v i t y of  t he empl oyee.  

¶103 The maj or i t y di st i ngui shes Equi t y Ent er pr i ses by 

poi nt i ng out  t hat  t he covenant  i n t hat  case l ooked back 15 

year s,  wher eas t he covenant  at  i ssue her e l ooks back onl y one 

year .   Maj or i t y op. ,  ¶46.   Yet ,  t he hol di ng i n Equi t y 

Ent er pr i ses was not  l i mi t ed t o a speci f i c  number  of  year s.   The 
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empl oyer  has t o bur den t o demonst r at e t hat  any r est r i ct i ve 

pr ovi s i on i s j ust i f i ed,  and her e,  nei t her  St ar  Di r ect  nor  t he 

maj or i t y has demonst r at ed t hat  i t  has a pr ot ect abl e i nt er est  i n 

past  cust omer s at  al l .    

¶104 At  a mi ni mum,  t he cour t  shoul d r emand f or  f act f i ndi ng 

on t he i ssue of  past  cust omer s.   Based on t he r ecor d pr ovi ded by 

t he par t i es,  however ,  I  concl ude t hat  no such pr ot ect abl e 

i nt er est  i n past  cust omer s exi st s j ust i f y i ng t he r est r ai nt . 1 

I I I  

¶105 I n addi t i on t o t he maj or i t y ' s concl usi on,  I  di sagr ee 

wi t h t he new i nt er pr et i ve t ool  of  appel l at e anal ysi s cr eat ed 

t oday by t he maj or i t y.   To concl ude t hat  s i l ence on an i ssue 

somehow suggest s appr oval  i s  not  suppor t ed by pr ecedent ,  

pr i nci pl es of  j udi c i al  r est r ai nt ,  or  common sense.    

¶106 The maj or i t y c i t es as suppor t i ve a number  of  cases 

t hat  di d not  addr ess t he quest i on of  past  cust omer s.   I t  asser t s  

t hat  " Wi sconsi n cour t s,  i ncl udi ng t hi s cour t ,  have r evi ewed 

pr ovi s i ons t hat  c l ear l y appl y t o past  cust omer s,  and have been 

unt r oubl ed by t hi s asser t ed i nt er est . "   Maj or i t y op. ,  ¶32.   

Al t hough t he maj or i t y acknowl edges t hat  t he s i l ence i s not  

di sposi t i ve,  i t  never t hel ess c i t es t o t he s i l ence as per suasi ve.   

( See ¶¶32- 37,  di scussi on of  t he s i l ence i n Rol l i ns Bur di ck 

Hunt er  of  Wi s. ,  I nc.  v.  Hami l t on,  101 Wi s.  2d 460,  304 

N. W. 2d 752 ( 1981)  and Far m Cr edi t  Ser vs.  of  N.  Cent .  Wi s. ,  ACA 

v.  Wysocki ,  2001 WI  51,  243 Wi s.  2d 305,  627 N. W. 2d 444. )  

                                                 
1 Because I  concl ude t hat  t he busi ness cl ause and t he 

cust omer  c l ause ar e bot h unenf or ceabl e,  I  need not  det er mi ne 
whet her  t he covenant s ar e di v i s i bl e.  
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¶107 The pr obl em wi t h t he maj or i t y ' s appr oach i s t hat  i t  

assumes t hat  s i l ence on an i ssue si gnal s t he cour t ' s  appr oval .   

Thi s assumpt i on does not  squar e wi t h our  case l aw.   I  need go no 

f ur t her  t han t o c i t e an opi ni on t hat  i s bei ng r el eased t oday,  

Hor st  v.  Deer e & Co. ,  2009 WI  75,  __ Wi s.  2d __,  __ N. W. 2d __.    

¶108 One of  t he i ssues i n Hor st  was t he cor r ect ness of  t he 

st andar d speci al  ver di ct  quest i on i n a st r i ct  pr oduct s l i abi l i t y  

case i nvol v i ng an i nj ur ed byst ander . 2  The st andar d ver di ct  

quest i on asks:  " .  .  .  was t he pr oduct  i n a def ect i ve condi t i on 

so as t o be unr easonabl y danger ous t o a pr ospect i ve 

user / consumer ?"   Wi s JI ——Ci vi l  3260.   Gi ven t hat  t he i nj ur ed 

par t y was a byst ander  r at her  t han a user  or  consumer ,  t he 

pl ai nt i f f s r equest ed t hat  t he speci al  ver di ct  be modi f i ed t o ask 

whet her  t he pr oduct  was " i n a def ect i ve condi t i on so as t o be 

unr easonabl y danger ous t o a pr ospect i ve user / consumer  or  

byst ander . "   Hor st ,  __ Wi s.  2d __,  ¶13.   The pl ai nt i f f s poi nt ed 

                                                 
2 The pet i t i oner s i n Hor st  set  f or t h t wo i ssues f or  r evi ew 

i n t hei r  br i ef .   The f i r st  i ssue i s st at ed as f ol l ows:  

I SSUES PRESENTED FOR REVI EW 

1.   Di d t he t r i al  cour t  er r  when,  over  obj ect i on,  i t  
wor ded t he § 402A speci al  ver di ct  quest i on t o ask t he 
j ur y whet her  t he Deer e & Company mower  " was i n a 
def ect i ve condi t i on so as t o be unr easonabl y danger ous 
t o a pr ospect i ve user / consumer , "  r ej ect i ng pl ai nt i f f -
appel l ant s pr oposed speci al  ver di ct  quest i on aski ng 
whet her  t he mower  was i n a def ect i ve condi t i on so as 
t o be unr easonabl y danger ous t o byst ander s? 

Br i ef  of  Pl ai nt i f f - Appel l ant - Pet i t i oner s at  v i ,  Hor st  v.  Deer e & 
Co. ,  2009 WI  75,  __ Wi s.  2d __,  __ N. W. 2d __.   
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t o a pr evi ous case,  Howes I I , 3 i n whi ch a near l y i dent i cal  

pr oposed speci al  ver di ct  quest i on was used.    

¶109 We af f i r mat i vel y r ej ect ed t hei r  suggest i on t hat  our  

s i l ence r egar di ng t he speci al  ver di ct  quest i on s i gnal ed 

appr oval .   I nst ead,  we st at ed t he gener al  r ul e t hat  opi ni ons of  

t he cour t  do not  " pur por t  t o addr ess a pr oposi t i on gr eat er  t han 

t he l egal  quest i on bef or e t he cour t . "   Hor st ,  __ Wi s.  2d __,  

¶45.   We st at ed:  

I n Howes I I ,  t he speci al  ver di ct  quest i on was 
admi t t edl y al most  i dent i cal  t o t he Hor st s '  pr oposed 
speci al  ver di ct  quest i on.   But  t he speci al  ver di ct  
quest i on was not  af f i r med or  i nt ent i onal l y addr essed 
by t he cour t .    

I d. ,  ¶49 ( emphasi s added) .   

¶110 The assumpt i on t hat  s i l ence si gnal s suppor t  al so does 

not  squar e wi t h f undament al  pr i nci pl es of  j udi c i al  r est r ai nt .   A 

cour t  gener al l y r el i es on t he par t i es t o f r ame t he i ssues on 

r evi ew.   When t he par t i es do not  r ai se an i ssue,  we do not  

deci de i t .   Accor di ngl y,  t he st at ed pr oposi t i ons i n a cour t ' s 

opi ni on wer e consi der ed and deci ded by t he cour t  and t her ef or e 

have pr ecedent i al  val ue.   Pr oposi t i ons t hat  ar e unst at ed,  and 

per haps unconsi der ed,  do not .  

¶111 To i nt er pr et  t he cour t ' s  s i l ence on an i ssue t hat  

coul d have been i mpl i cat ed i n a di sput e as a t ac i t  deci s i on on 

i t  mer i t s unset t l es t hese pr i nci pl es.   Such a f r amewor k woul d 

                                                 
3 See Howes v.  Deer e & Co.  ( Howes I I ) ,  71 Wi s.  2d 268,  271,  

238 N. W. 2d 76 ( 1976)  ( ment i oni ng t hat  t he f ol l owi ng speci al  
ver di ct  quest i on was gi ven:  " Was t he John Deer e mower  i n 
quest i on .  .  .  def ect i ve i n desi gn so as t o be unr easonabl y 
danger ous t o a byst ander ?" ) .  
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f or ce t he cour t  t o r each out  and deci de i ssues not  pr esent ed by 

t he par t i es and wi t hout  f ul l  br i ef i ng and ar gument s on t he 

mer i t s.  

¶112 Fi nal l y,  t o assume t hat  s i l ence si gnal s suppor t  i s 

cont r ar y t o common sense.   Ever y case i nvol ves a compl i cat ed set  

of  f act s and pot ent i al  l egal  i ssues.   When r ender i ng a deci s i on 

on t he i ssue pr esent ed,  t he cour t  must  descr i be t he f act s of  t he 

case i n or der  t o gi ve cont ext  t o t he l egal  pr i nci pl es i t  set s 

f or t h.   Pot ent i al  i ssues may l ur k,  undi scover ed,  among t he f act s 

of  t he case.    

¶113 For  t he r easons di scussed above,  I  r espect f ul l y concur  

i n par t  and di ssent  i n par t .  

¶114 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence/ di ssent .    
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¶115 SHI RLEY S.  ABRAHAMSON,  C. J.  (dissenting).  I  j oi n 

Just i ce Br adl ey' s opi ni on.   I  wr i t e separ at el y t o expl ai n t he 

r at i onal e under l y i ng Wi s.  St at .  § 103. 465.   I t  i s  i mpor t ant  t o 

under st and t he l egi s l at ur e' s r easoni ng and pol i cy det er mi nat i ons 

i n deci di ng r est r i ct i ve covenant  cases.  

¶116 Wi sconsi n St at .  § 103. 465 has pl aced t he onus on 

empl oyer s t o dr af t  r easonabl e r est r i ct i ve empl oyment  covenant s.   

As a r esul t  of  § 103. 465,  Wi sconsi n cour t s gi ve ef f ect  t o 

r easonabl e covenant s but  do not  r ewr i t e unr easonabl e covenant s 

t o save t hem.    

¶117 Cour t s and comment at or s have debat ed t he equi t i es of  

cour t s '  r ewr i t i ng unr easonabl e covenant s t o gi ve ef f ect  t o t hei r  

r easonabl e aspect s. 1  The Wi sconsi n l egi s l at ur e has opt ed t o 

                                                 
1 Our  cour t  has summar i zed t he debat e as f ol l ows:  

An ar gument  f or  gi v i ng ef f ect  t o r easonabl e aspect s of  
a r est r ai nt  i s  t he busi ness need f or  r est r i ct i ve 
covenant s and t he di f f i cul t y f or  l ar ger  busi nesses t o 
t ai l or  each covenant  t o t he par t i cul ar  r equi r ement s of  
t he i ndi v i dual  empl oyee.   A pr i nci pal  ar gument  agai nst  
gi v i ng ef f ect  t o r easonabl e aspect s of  a r est r ai nt  i s  
t hat  t he empl oyer  can f ashi on omi nous covenant s whi ch 
af f ect  t he mobi l i t y  of  empl oyees because of  t hei r  i n 
t er r or em ef f ect  on empl oyees who r espect  cont r act ual  
obl i gat i ons and t hei r  ef f ect  on compet i t or s who do not  
wi sh t o r i sk l egal  di f f i cul t i es.  .  .  .   The 
l egi s l at ur e has i n sec.  103. 465 i nst r uct ed t he cour t  
as t o t he equi t i es bet ween t he par t i es.   Under  sec.  
103. 465 i f  an i ndi v i s i bl e covenant  i mposes an 
unr easonabl e r est r ai nt ,  t he covenant  i s i l l egal ,  voi d,  
and unenf or ceabl e even as t o so much of  t he covenant  
as woul d be a r easonabl e r est r ai nt .  

St r ei f f  v.  Am.  Fami l y Mut .  I ns.  Co. ,  118 Wi s.  2d 602,  614,  348 
N. W. 2d 505 ( 1984) .  
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r equi r e empl oyer s t o dr af t  r easonabl e r est r i ct i ve covenant s,  not  

t he cour t s.  

¶118 The l egi s l at ur e has adopt ed a bal anced appr oach t hat  

account s f or  t he i nt er est s of  empl oyer s,  of  empl oyees,  and of  

t he publ i c as wel l .   The l egi s l at ur e has det er mi ned t he equi t i es 

bet ween empl oyer s,  empl oyees,  and t he publ i c  i n Wi s.  St at .  

§ 103. 465.  

¶119 Rest r i ct i ve empl oyment  covenant s ser ve an i mpor t ant  

busi ness pur pose. 2   

¶120 At  t he same t i me,  an empl oyee has a l i ber t y i nt er est  

at  st ake i n a r est r i ct i ve covenant ,  a " f undament al  

r i ght  .  .  .  t o make choi ces about  hi s or  her  own empl oyment . " 3  

Fr ee movement  and per sonal  l i ber t y of  empl oyees ar e pr e- emi nent  

f eat ur es of  empl oyment  r el at i ons i n t hi s st at e. 4  An empl oyer ' s 

                                                 
2 " Fr om t he poi nt  of  v i ew of  t he empl oyer ,  post empl oyment  

r est r ai nt s ar e r egar ded as per haps t he onl y ef f ect i ve met hod of  
pr event i ng unscr upul ous compet i t or s or  empl oyees f r om 
appr opr i at i ng val uabl e t r ade i nf or mat i on and cust omer  
r el at i onshi ps f or  t hei r  own benef i t .   Wi t hout  t he pr ot ect i on 
af f or ded by such covenant s,  i t  i s  ar gued,  busi nessmen coul d not  
af f or d t o st i mul at e r esear ch and i mpr ovement  of  busi ness met hods 
t o a desi r abl y hi gh l evel ,  nor  coul d t hey achi eve t he degr ee of  
f r eedom of  communi cat i on wi t hi n a company t hat  i s necessar y f or  
ef f i c i ent  oper at i on. "   Har l an M.  Bl ake,  Empl oyee Agr eement s Not  
t o Compet e,  73 Har v.  L.  Rev.  625,  627 ( 1960) .  

3 Heyde Cos.  v.  Dove Heal t hcar e,  2002 WI  131,  ¶¶22- 23,  258 
Wi s.  2d 28,  654 N. W. 2d 830 ( concl udi ng t hat  a no- hi r e pr ovi s i on 
was i n v i ol at i on of  Wi s.  St at .  § 103. 465 and st at i ng t hat  " t he 
f undament al  r i ght  of  a per son t o make choi ces about  hi s or  her  
own empl oyment  i s wel l - est abl i shed" ) .   

4 Gar y Van Zeel and Tal ent ,  I nc.  v .  Sandas,  84 Wi s.  2d 202,  
214,  267 N. W. 2d 242 ( l 978)  ( quot ed wi t h appr oval  i n Far m Cr edi t  
Ser vs.  v.  Wysocki ,  243 Wi s.  2d 305,  ¶9) .  
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capaci t y t o dr af t  r est r i ct i ve covenant s const r ai ns t he mobi l i t y  

of  l abor  t hr ough i n t er r or em ef f ect s on empl oyees and compet i ng 

empl oyer s al i ke. 5  Empl oyees wi l l  f ear  v i ol at i ng even an 

unr easonabl e covenant ,  and busi nesses t hat  wi sh t o hi r e 

empl oyees cover ed by a r est r i ct i ve covenant  wi l l  r ef r ai n f r om 

doi ng so t o avoi d t he r i sk of  l egal  di f f i cul t i es cr eat ed by t he 

r est r i ct i ve covenant .    

¶121 The t hi r d gr oup wi t h an i nt er est  i n r est r i ct i ve 

empl oyment  covenant s i s t he publ i c.   A r est r i ct i ve covenant  i s a 

r est r ai nt  of  t r ade. 6  The publ i c has an i nt er est  i n al l owi ng t he 

f r ee movement  of  l abor ,  encour agi ng compet i t i on r at her  t han 

di mi ni shi ng compet i t i on by menaci ng pot ent i al  compet i t or s,  and 

encour agi ng t he di ssemi nat i on of  i deas,  pr ocesses,  and met hods. 7 

¶122 Recogni z i ng t hese conf l i c t i ng i nt er est s,  t he 

l egi s l at ur e at t empt ed t o " bal ance[ ]  t he empl oyer ' s busi ness 

needs and t he empl oyee' s i nt er est  i n per sonal  l i ber t y"  when 

                                                 
5 St r ei f f ,  118 Wi s.  2d at  614 ( " [ T] he empl oyer  can f ashi on 

omi nous covenant s whi ch af f ect  t he mobi l i t y  of  empl oyees because 
of  t hei r  i n t er r or em ef f ect  on empl oyees who r espect  cont r act ual  
obl i gat i ons and t hei r  ef f ect  on compet i t or s who do not  wi sh t o 
r i sk l egal  di f f i cul t i es. " ) .  

6 Heyde Cos. ,  258 Wi s.  2d 28,  ¶13.  

7 " [ P] ost empl oyment  r est r ai nt s r educe bot h t he economi c 
mobi l i t y  of  empl oyees and t hei r  per sonal  f r eedom t o f ol l ow t hei r  
own i nt er est s.   These r est r ai nt s al so di mi ni sh compet i t i on by 
i nt i mi dat i ng pot ent i al  compet i t or s and by s l owi ng down t he 
di ssemi nat i on of  i deas,  pr ocesses,  and met hods.   They unf ai r l y  
weaken t he i ndi v i dual  empl oyee' s bar gai ni ng posi t i on v i s- à- vi s 
hi s empl oyer  and,  f r om t he soci al  poi nt  of  v i ew,  c l og t he 
mar ket ' s channel i ng of  manpower  t o empl oyment s i n whi ch i t s 
pr oduct i v i t y i s gr eat est . "   Bl ake,  supr a not e 2,  at  627.  
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enact i ng Wi s.  St at .  § 103. 465. 8  The l egi s l at ur e accommodat ed t he 

i nt er est s of  empl oyer s by per mi t t i ng t he use of  r est r i ct i ve 

covenant s t hat  ar e " r easonabl y necessar y f or  t he pr ot ect i on of  

t he empl oyer . "   Wi s.  St at .  § 103. 465.   The l egi sl at ur e pr ot ect ed 

t he i nt er est s of  empl oyees,  however ,  by mandat i ng t hat  " [ a] ny 

covenant  .  .  .  i mposi ng an unr easonabl e r est r ai nt  i s  i l l egal ,  

voi d and unenf or ceabl e even as t o any par t  of  t he covenant  or  

per f or mance t hat  woul d be a r easonabl e r est r ai nt . "   Wi s.  St at .  

§ 103. 465. 9   

¶123 The hi st or y under l y i ng Wi s.  St at .  § 103. 465 r ef l ect s 

t he l egi s l at ur e' s j udgment  t hat  a l ai ssez- f ai r e appr oach t o 

r est r i ct i ve covenant s woul d undul y pr i v i l ege t he i nt er est s of  

empl oyer s over  t he compet i ng i nt er est  of  empl oyees.   The 

l egi s l at ur e adopt ed Wi s.  St at .  § 103. 465 at  t he suggest i on of  a 

l egi s l at or  who ar gued t hat  i f  t he cour t s do not  st r i ke down 

r est r i ct i ve covenant s " cont ai ni ng over l y br oad and i nval i d 

pr ovi s i ons .  .  .  i n [ t hei r ]  ent i r et y, "  empl oyer s wi l l  be abl e t o 

use t hei r  super i or  bar gai ni ng power  " t o i nsi st  upon unr easonabl e 

and excessi ve r est r i ct i ons,  secur e i n t he knowl edge t hat  t he 

pr omi se wi l l  be uphel d i n par t ,  i f  not  i n f ul l . " 10  Sect i on 

                                                 
8 St r ei f f ,  118 Wi s.  2d at  614.  

9 See al so Heyde Cos. ,  258 Wi s.  2d 28,  ¶13 ( " [ T] he expl i c i t  
pur pose of  § 103. 465,  as pl ai nl y st at ed i n t he st at ut e,  i s  t o 
i nval i dat e covenant s t hat  i mpose unr easonabl e r est r ai nt s on 
empl oyees. " ) .  

10 St r ei f f ,  118 Wi s.  2d at  608- 09.  
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103. 465 t hus " was enact ed t o ef f ect  a pol i cy of  pr ot ect i ng 

weaker  par t i es i n t he bar gai ni ng pr ocess, "  a r ecogni zed and 

i mpor t ant  goal  of  publ i c pol i cy i n t he St at e of  Wi sconsi n. 11    

¶124 I n i nt er pr et i ng and appl y i ng Wi s.  St at .  § 103. 465,  t he 

cour t s consi der  t he i nt er est s of  bot h empl oyer s and empl oyees,  

as wel l  as t he i nt er est s of  t he publ i c.   The case l aw st at es 

t hat  a r est r i ct i ve covenant  i s enf or ceabl e i f  i t  " ( 1)  [ i s ]  

necessar y t o pr ot ect  t he empl oyer ;  ( 2)  pr ovi de[ s ]  a r easonabl e 

t i me l i mi t ;  ( 3)  pr ovi de[ s]  a r easonabl e t er r i t or i al  l i mi t ;  ( 4)  

[ i s  not ]  har sh or  oppr essi ve t o t he empl oyee;  and ( 5)  [ i s  not ]  

                                                                                                                                                             
The dr af t i ng r ecor d f or  Wi s.  St at .  § 103. 465 cont ai ns a 

l et t er  f r om Repr esent at i ve Ri char d E.  Pet er son of  Waupaca Count y 
t o t he chi ef  of  t he l egi s l at i ve r ef er ence l i br ar y pr ovi di ng 
dr af t i ng i nst r uct i ons f or  t he st at ut e.   Repr esent at i ve Pet er son 
r equest ed a bi l l  dr af t ed t o r ever se Ful l er t on Lumber  Co.  v.  
Tor bor g,  270 Wi s.  133,  70 N. W. 2d 585 ( 1955) ,  i n whi ch t hi s cour t  
enf or ced t he r easonabl e aspect s of  an ot her wi se unr easonabl e 
r est r i ct i ve covenant .   Repr esent at i ve Pet er son s t at ed t hat  " [ a] t  
t he t i me [ an empl oyment  cont r act  i s ]  ent er ed i nt o,  t he 
bar gai ni ng posi t i on of  t he t wo cont r act or s appear s t o me t o be 
r el at i vel y unequal  i n t hat  t he par t y seeki ng t he empl oyment  
must ,  i f  he desi r es empl oyment  wi t h t he cont r act i ng par t y,  
consent  t o al most  any r est r i ct i ve covenant  i mposed. "   He 
concl uded t hat  t he ef f ect  of  t he Ful l er t on deci s i on was " t o gi ve 
t o t he empl oyer  compl et e l at i t ude"  i n def i ni ng t he scope of  
r est r i ct i ve covenant ,  saf e i n t he knowl edge t hat  t he cour t s 
woul d enf or ce t he covenant  t o any ext ent  t hat  i t  was r easonabl e.  

11 See Gen.  Med.  Cor p.  v.  Kobs,  179 Wi s.  2d 422,  432 n. 7,  
507 N. W. 2d 381 ( Ct .  App.  1993)  ( " [ S] ec.  103. 465,  St at s. ,  was 
enact ed t o ef f ect  a pol i cy of  pr ot ect i ng weaker  par t i es i n t he 
bar gai ni ng pr ocess:  ' l aws pr ohi bi t i ng covenant s not  t o compet e,  
or  t hat  ar e desi gned t o pr ot ect  a weaker  par t y agai nst  t he 
unf ai r  exer ci se of  super i or  bar gai ni ng power  by anot her  par t y,  
ar e l i kel y t o embody an i mpor t ant  st at e publ i c pol i cy. "  ( quot i ng 
Bush v.  Nat ' l  School  St udi os,  I nc. ,  139 Wi s.  2d 635,  642,  407 
N. W. 2d 883 ( 1987) ) .   
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cont r ar y t o publ i c pol i cy. " 12  I n keepi ng wi t h t he st at ut e,  

cour t s appl y t he f ol l owi ng canons of  const r uct i on t o r est r i ct i ve 

covenant s:  " ( 1)  t hey ar e pr i ma f aci e suspect ;  ( 2)  t hey must  

wi t hst and cl ose scr ut i ny t o pass l egal  must er  as bei ng 

r easonabl e;  ( 3)  t hey wi l l  not  be const r ued t o ext end beyond 

t hei r  pr oper  i mpor t  or  f ur t her  t han t he l anguage of  t he cont r act  

absol ut el y r equi r es;  and ( 4)  t hey ar e t o be const r ued i n f avor  

of  t he empl oyee. " 13 

 ¶125 The l egi s l at ur e and t he cour t s  t hus avoi d a one- si ded,  

" pr o- empl oyer "  or  " pr o- empl oyee"  anal ysi s of  r est r i ct i ve 

covenant s.   Reasonabl e covenant s ar e enf or ced;  unr easonabl e 

covenant s ar e not  enf or ced and ar e not  r ewr i t t en by t he cour t s 

t o be r easonabl e.  

¶126 I  wr i t e separ at el y t o expl ai n t he r at i onal e under l y i ng 

Wi s.  St at .  § 103. 465.   The l egi s l at i vel y adopt ed pol i cy shoul d 

gui de cour t s i n deci di ng r est r i ct i ve covenant  cases.    

 

                                                 
12 Heyde Cos. ,  258 Wi s.  2d 28,  ¶16 ( c i t i ng Lakesi de Oi l  Co.  

v.  Sl ut sky,  8 Wi s.  2d 157,  162- 63,  98 N. W. 2d 415 ( 1959) ) .  

13 Heyde Cos. ,  258 Wi s.  2d 28,  ¶16 ( c i t at i on omi t t ed) .  
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