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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Gr ant  

Count y,  Mi chael  Ki r chman,  Judge.   Certification vacated.   

 

¶1 PER CURI AM.    The cour t  i s  equal l y di v i ded on whet her  

t o af f i r m or  r ever se t he j udgment  of  t he c i r cui t  cour t .   Chi ef  

Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  and 

Just i ce N.  Pat r i ck Cr ooks woul d af f i r m.   Just i ce Davi d T.  

Pr osser ,  Jr . ,  Just i ce Annet t e Ki ngsl and Zi egl er ,  and Just i ce 

Mi chael  J.  Gabl eman woul d r ever se.   Just i ce Pat i ence Dr ake 

Roggensack di d not  par t i c i pat e.    
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¶2 When a cer t i f i cat i on or  bypass r esul t s i n a t i e vot e 

by t hi s cour t ,  t he bet t er  cour se of  act i on i s t o vacat e our  

deci s i on t o accept  cer t i f i cat i on or  bypass and r emand t he cause 

t o t he cour t  of  appeal s.   St at e v.  Ri char d Knut son,  I nc. ,  191 

Wi s.  2d 395,  396- 97,  528 N. W. 2d 430 ( 1995)  ( r emandi ng t o cour t  

of  appeal s on a t i e vot e on cer t i f i cat i on) ;  St at e v.  El am,  195 

Wi s.  2d 683,  684- 85,  538 N. W. 2d 249 ( 1995)  ( r est at i ng r ul e but  

decl i ni ng t o r emand t o cour t  of  appeal s on a t i e vot e on bypass 

because cour t  of  appeal s had pr evi ousl y deci ded i ssue) .   

¶3 Accor di ngl y,  we vacat e our  or der  gr ant i ng 

cer t i f i cat i on and r emand t o t he cour t  of  appeal s.   

By the Court.—The or der  gr ant i ng cer t i f i cat i on i s vacat ed 

and t he cause i s r emanded t o t he cour t  of  appeal s.    
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