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  NOTI CE 
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editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports.   
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The Cour t  ent er ed t he f ol l owi ng or der  on t hi s dat e:  

 
On June 16,  2008,  t hi s cour t  gr ant ed t he Of f i ce of  Lawyer  

Regul at i on’ s ( OLR)  r equest  f or  l eave t o appeal  a non- f i nal  or der  
i ssued by Ref er ee St anl ey Hack i n t hi s pendi ng at t or ney 
di sci pl i nar y mat t er .   The OLR asked t hi s cour t  t o r esol ve t he 
f ol l owi ng i ssue:  

Can a r ef er ee i n a di sci pl i nar y pr oceedi ng 
or der  t he OLR t o pr ovi de hi m wi t h f ul l  access 
t o OLR’ s i nt er nal  f i l es or  shoul d access be 
deni ed pur suant  t o SCR 22. 40,  pr i v i l ege and 
t he wor k pr oduct  doct r i ne? 

 
We concl ude t hat  under  t he f act s pr esent ed t o t hi s cour t ,  t he 
r ef er ee’ s or der  i s over br oad.   We t her ef or e quash t he or der  and 
r emand t he mat t er  t o t he r ef er ee f or  f ur t her  pr oceedi ngs.    
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On November  17,  2006,  t he OLR f i l ed a compl ai nt  al l egi ng 

At t or ney Sommer s commi t t ed t hr ee count s of  pr of essi onal  
mi sconduct  i n connect i on wi t h t he mat t er  of  St at e v.  Rai sbeck.   
At t or ney Sommer s r epr esent ed t he def endant ,  Adam Rai sbeck,  who 
was char ged——and subsequent l y acqui t t ed——of  negl i gent  homi ci de by 
oper at i on of  a mot or  vehi c l e.   The st at e was i ni t i al l y  
r epr esent ed by Assi st ant  Di st r i ct  At t or ney Paul  M.  Humphr ey.   
Di sci pl i nar y char ges wer e subsequent l y f i l ed agai nst  At t or ney 
Humphr ey 1 as wel l .   Bot h di sci pl i nar y mat t er s ar e st i l l  pendi ng.   
At t or ney Sommer s f i l ed an answer  r ef ut i ng t he al l egat i ons of  
mi sconduct .   He al so f i l ed a count er cl ai m chal l engi ng t he OLR’ s 
handl i ng of  hi s di sci pl i nar y mat t er  and t he mat t er  of  OLR v.  
Humphr ey.    

 
On Febr uar y 29,  2008,  t he r ef er ee di smi ssed At t or ney 

Sommer s’  count er cl ai m but  r ul ed t hat  At t or ney Sommer s coul d 
pr esent  t he subst ance of  hi s ar gument s r egar di ng al l eged OLR 
mi sconduct  as an af f i r mat i ve def ense.   Al t hough t he par t i es 
di sput e some of  t he speci f i cs and t he exact  r esol ut i on of  var i ous 
mot i ons,  i t  i s  undi sput ed t hat  At t or ney Sommer s pr oceeded t o 
conduct  deposi t i ons of  t he OLR di r ect or  and OLR st af f  member s and 
r equest ed t he OLR pr oduce i t s i nvest i gat i ve f i l es.   OLR decl i ned 
t o pr oduce i t s f i l es.   An or al  r equest  f or  t he f i l es was made 
bef or e t he r ef er ee,  and t he r ef er ee di r ect ed t he par t i es t o br i ef  
whet her  t he OLR’ s i nvest i gat i ve f i l es ar e conf i dent i al .   
Fol l owi ng submi ssi on of  wr i t t en br i ef s,  t he r ef er ee i ssued an 
or der  on May 14,  2008,  di r ect i ng t he OLR per mi t  hi m t o conduct  an 
i n camer a r evi ew of  t he OLR’ s i nvest i gat i ve f i l es.   That  or der  
pr ovi des,  i n r el evant  par t ,  as f ol l ows:  

The r ef er ee det er mi ned t hat  he shoul d have an 
i n camer a r evi ew of  t he f i l es pr i or  t o any 
deci s i on bei ng made on t he Respondent ’ s 
mot i on because,  among ot her  mat t er s,  t hat  
t her e i s some conf usi on as t o whet her  al l  of  
t he Respondent ’ s f i l i ngs wi t h OLR pr i or  t o 
t he compl ai nt  wer e cont ai ned i n hi s f i l e ( vs.  
t he r el at ed Paul  Humphr ey f i l e) ,  whet her  
t hese mat er i al s wer e t ur ned over  t o t he 
Pr el i mi nar y Revi ew Commi t t ee,  what  was 
consi der ed i n connect i on wi t h t he compl ai nt  
and some i ssues i n connect i on wi t h t he l ast  
count s of  t he compl ai nt .   .  .  .   

I T I S ORDERED t hat  t he Ref er ee have i mmedi at e 
access i n camer a t o t he i nvest i gat i on f i l es 
of  t he OLR i n t hi s mat t er .  

                                                 
1 OLR v.  Humphr ey,  2006AP2842- D.  
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The OLR sought  and was gr ant ed l eave t o appeal  t hi s or der . 2  Or al  
ar gument  was conduct ed on December  16,  2008.  

 
The OLR advances t hr ee pr i mar y ar gument s i n suppor t  of  i t s  

asser t i on t hat  a r ef er ee i s not  empower ed t o or der  t he OLR t o 
pr ovi de a r ef er ee wi t h f ul l  access t o OLR’ s i nt er nal  f i l es.   The 
OLR asser t s t hat :  ( 1)  SCR 22. 40 ( Conf i dent i al i t y)  pr ecl udes 
di scl osur e of  t he OLR’ s i nt er nal  f i l es;  ( 2)  At t or ney Sommer s 
f ai l ed t o conduct  di scover y i n accor dance wi t h gover ni ng 
pr ocedur al  r ul es;  and ( 3)  wor k pr oduct  and pr i v i l ege pr ecl ude 
such di scl osur e.    

 
SCR 22. 40( 1)  pr ovi des:   Conf i dent i al i t y .  

Pr i or  t o t he f i l i ng of  a mi sconduct  
compl ai nt ,  medi cal  i ncapaci t y pet i t i on,  or  
pet i t i on f or  t empor ar y l i cense suspensi on,  
al l  paper s,  f i l es,  t r anscr i pt s,  and 
communi cat i ons i n any mat t er  i nvol v i ng t he 
of f i ce of  l awyer  r egul at i on ar e t o be hel d i n 
conf i dence by t he di r ect or  and s t af f  of  t he 
of f i ce of  l awyer  r egul at i on,  t he member s of  
t he di st r i ct  commi t t ees,  speci al  
i nvest i gat or s,  t he member s of  t he speci al  
pr el i mi nar y r evi ew panel ,  and t he member s of  
t he pr el i mi nar y r evi ew commi t t ee.  Fol l owi ng 
t he f i l i ng of  a compl ai nt  or  pet i t i on,  t he 
pr oceedi ng and al l  paper s f i l ed i n i t  ar e 
publ i c,  except  wher e expr essl y pr ovi ded 
ot her wi se i n t hi s chapt er  or  by l aw.  

 
( Emphasi s added) .   We ar e not  per suaded by At t or ney Sommer s’  
ar gument  t hat  t he wor d “ pr oceedi ng”  i n SCR 22. 40 means t hat  upon 
t he f i l i ng of  a publ i c compl ai nt  al l  document s pr epar ed,  
gat her ed,  or  ot her wi se a par t  of  t he “ pr oceedi ng, ”  i ncl udi ng t he 
OLR’ s i nvest i gat i ve f i l es,  become publ i c.   The OLR cor r ect l y 
asser t s t hat  “ pr oceedi ng”  r ef er s t o t he l awsui t  t hat  commences 
upon t he f i l i ng of  t he publ i c compl ai nt .   SCR 22. 11( 1) .   As such,  
i n SCR 22. 40 t he phr ase “ al l  paper s f i l ed i n i t ”  r ef er s t o t he 
document s t hat  ar e f i l ed i n t he publ i c at t or ney di sci pl i nar y 
pr oceedi ng.    
 

                                                 
2 On May 28,  2008,  t he OLR f i l ed t wo document s:  ( 1)  Pet i t i on 

f or  Leave t o Appeal  Or der  of  Ref er ee,  and ( 2)  Pet i t i on f or  
Super vi sor y Wr i t ,  OLR v.  St anl ey Hack.   The OLR expl ai ned t hat  
t hese document s wer e al t er nat i ve pr ocedur al  vehi c l es.   Thi s cour t  
gr ant ed t he r equest  f or  l eave t o appeal  a non- f i nal  or der  and 
di smi ssed t he wr i t .   At t or ney Sommer s t hen f i l ed hi s own r equest  
f or  l eave t o appeal ,  aski ng t he cour t  t o t ake r evi ew of  t he 
quest i on whet her  he may advance a count er cl ai m i n a pendi ng OLR 
pr osecut i on.   The cour t  deni ed t hi s r equest  f or  l eave t o appeal .  
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However ,  we ar e s i mi l ar l y not  per suaded by t he OLR’ s 
ar gument  t hat  al l  of  i t s  f i l es ar e per  se conf i dent i al  or  
pr i v i l eged or  ot her wi se i mmune f r om di scl osur e i n an OLR 
pr oceedi ng.   We can envi s i on c i r cumst ances i n whi ch i t  mi ght  be 
appr opr i at e f or  a r ef er ee t o conduct  an i n camer a r evi ew of  
evi dence i n t he possessi on of  t he OLR.   The di f f i cul t y her e i s 
t hat  t ypi cal l y,  when an i n camer a r evi ew i s conduct ed by a cour t ,  
t he f ocus i s hi ghl y speci f i c .   Her e,  by cont r ast ,  t he r ef er ee’ s 
or der  di r ect s t he OLR t o pr ovi de hi m wi t h f ul l  access t o “ t he 
i nvest i gat i on f i l es of  t he OLR i n t hi s mat t er . ”     

 
The May 14 or der  i s ext r emel y br oad i n i t s pot ent i al  scope.   

I ndeed,  i t  appear s t hat  i t  may encompass not  onl y t he 
i nvest i gat i ve f i l es per t ai ni ng t o At t or ney Sommer s but  al so t he 
i nvest i gat i ve f i l es per t ai ni ng t o At t or ney Paul  Humphr ey,  t he 
r espondent  i n a separ at e,  al bei t  f act ual l y- r el at ed,  pr oceedi ng.  
 

I t  i s  appar ent  f r om t he r ecor d,  t he r ef er ee’ s or der ,  and 
At t or ney Sommer s’  ar gument s t o t he cour t  t hat  At t or ney Sommer s 
quest i ons whet her  t he OLR pr ovi ded t he Pr el i mi nar y Revi ew 
Commi t t ee ( PRC)  wi t h al l  r el evant  evi dence r el at ed t o t he 
al l egat i ons of  mi sconduct  agai nst  hi m and agai nst  At t or ney 
Humphr ey.   Much of  t he evi dence i n quest i on appear s t o be 
document ar y evi dence t hat  At t or ney Sommer s hi msel f  pr ovi ded t o 
t he OLR.   See Sommer s br i ef  at  6- 7,  10.    At t or ney Sommer s wi shes 
t o know i f  t he PRC was pr ovi ded wi t h t hi s mat er i al .   He not es 
t hat  SCR 22. 06( 1)  pr ovi des t hat  “ [ t ] he di r ect or  shal l  submi t  
i nvest i gat i ve r epor t s,  i ncl udi ng al l  r el evant  excul pat or y and 
i ncul pat or y i nf or mat i on obt ai ned and appendi ces and exhi bi t s,  i f  
any,  pur suant  t o SCR 22. 05( 1) ( d)  t o t he chai r per son of  t he 
pr el i mi nar y r evi ew commi t t ee. ”   As t he r ef er ee’ s or der  i mpl i es,  
t her e i s al so some concer n t hat  cer t ai n document s may have been 
mi sf i l ed i n t he Humphr ey f i l e.   At t or ney Sommer s al so suggest s 
t hat  t he OLR may have i nt ent i onal l y or  negl i gent l y f ai l ed t o 
i ncl ude cer t ai n document s or  evi dence i n t he mat er i al s submi t t ed 
t o t he PRC,  par t i cul ar l y per t ai ni ng t o t he t hi r d count  of  t he 
compl ai nt  agai nst  hi m.   Essent i al l y ,  he ar gues t hat  he has t he 
r i ght  not  t o be accused i n bad f ai t h,  t hat  a f ai l ur e by t he OLR 
t o have compl i ed wi t h SCR 22. 06 woul d evi dence bad f ai t h,  and 
t hat  onl y by r evi ewi ng t he OLR’ s f i l es can he assess t he st at e of  
t he r ecor d evi dence t he PRC used t o det er mi ne cause t o pr oceed.    

 
However ,  i t  does not  appear  t hat  a speci f i c ,  nar r owl y-

t ai l or ed wr i t t en di scover y r equest  was made f or  a copy of  t he 
document s t he OLR pr ovi ded t o t he PRC.   SCR 22. 16( 1)  pr ovi des 
t hat  pr oceedi ngs bef or e a r ef er ee shal l  f ol l ow t he r ul es of  c i v i l  
pr ocedur e.   Whi l e we r ecogni ze t hat  di scover y i n di sci pl i nar y 
mat t er s may be conduct ed mor e i nf or mal l y t han i n c i r cui t  cour t  
pr oceedi ngs,  her e,  i t  appear s t hat  At t or ney Sommer s di d not  f i l e 
any f or mal  wr i t t en mot i ons or  di scover y r equest s r equest i ng 
access t o t he OLR i nvest i gat i ve f i l es.   I t  appear s t hat  t he 
r espondent ’ s di scover y demands wer e of t en del i ver ed or al l y r at her  
t han commi t t ed t o wr i t i ng.   We cannot  know,  and we decl i ne t o 
specul at e how t he OLR woul d have r esponded t o speci f i c  di scover y 
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r equest s.   However ,  we ar e s i mpl y not  per suaded t hat  t he r ef er ee 
shoul d have unf et t er ed access t o t he OLR’ s f i l es i n t hi s mat t er  
t o sear ch f or  document s t hat  mi ght  have been obt ai ned t hough 
nor mal  di scover y pr act i ces.    

 
Our  deci s i on t o quash t he r ef er ee’ s or der  i n t hi s hi ghl y 

f act - speci f i c  mat t er  i s bol st er ed by t he f act  t hat  i t  appear s t he 
di sci pl i nar y r ecor d cont ai ns t he document ar y evi dence At t or ney 
Sommer s asser t s he pr ovi ded t o t he OLR and whi ch he bel i eves 
shoul d exoner at e hi m f r om t he char ges of  t he di sci pl i nar y 
compl ai nt .   The r ef er ee may f act or  t hi s evi dence i nt o hi s 
consi der at i on of  whet her  t he OLR has sust ai ned i t s bur den of  
pr oof  wi t h r espect  t o t he char ges f i l ed agai nst  At t or ney Sommer s 
i n t he di sci pl i nar y compl ai nt .   

 
I T I S ORDERED t hat  t he r ef er ee’ s or der  dat ed May 14,  2008,  

i s quashed.   The mat t er  i s r emanded t o t he r ef er ee f or  f ur t her  
pr oceedi ngs.  
 
Annet t e Ki ngsl and Zi egl er ,  J. ,  and Mi chael  J.  Gabl eman,  J. ,  di d 
not  par t i c i pat e.  
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