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This order is subject to further
editing and nodification. The
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No. 2006AP2851-D
In the Matter of Disciplinary Proceedi ngs
Agai nst Joseph L. Somrers, Attorney at Law
O fice of Lawer Regul ation, FI LED
Conpl ai nant, FEB 16, 2009
V. .
David R Schanker
Clerk of Suprene Court
Joseph L. Sommers, Madi son, W

Respondent .

The Court entered the follow ng order on this date:

On June 16, 2008, this court granted the Ofice of Lawyer
Regul ation’s (OLR) request for |eave to appeal a non-final order
issued by Referee Stanley Hack in this pending attorney
disciplinary matter. The OLR asked this court to resolve the
foll ow ng issue:

Can a referee in a disciplinary proceeding
order the OLR to provide himwth full access
to OLR s internal files or should access be
denied pursuant to SCR 22.40, privilege and
t he work product doctrine?

We conclude that under the facts presented to this court, the
referee’s order is overbroad. W therefore quash the order and
remand the matter to the referee for further proceedi ngs.
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On Novenber 17, 2006, the OLR filed a conplaint alleging
Attorney Somrers conmitted three counts of pr of essi onal
m sconduct in connection wth the matter of State v. Raisbeck.
Attorney Somrers represented the defendant, Adam Rai sbeck, who
was charged—and subsequently acquitted—ef negligent hom ci de by
operation of a notor vehicle. The state was initially
represented by Assistant District Attorney Paul M Hunphrey.
Di sciplinary charges were subsequently filed against Attorney

Hurmphrey' as wel | . Both disciplinary matters are still pending.
Attorney Sommers filed an answer refuting the allegations of
m sconduct . He also filed a counterclaim challenging the OLR s

handling of his disciplinary matter and the matter of OR v.
Hunphr ey.

On February 29, 2008, the referee dismssed Attorney
Sommers’ counterclaim but ruled that Attorney Sommers could
present the substance of his argunents regarding alleged OLR

m sconduct as an affirmative defense. Al t hough the parties
di spute sone of the specifics and the exact resolution of various
motions, it is wundisputed that Attorney Sommers proceeded to

conduct depositions of the OLR director and OLR staff nenbers and
requested the OLR produce its investigative files. OLR declined

to produce its files. An oral request for the files was nmade
before the referee, and the referee directed the parties to brief
whet her the OLR s investigative files are confidential.

Foll owi ng subm ssion of witten briefs, the referee issued an
order on May 14, 2008, directing the OLR permt himto conduct an
in canera review of the OLR s investigative files. That order
provides, in relevant part, as foll ows:

The referee determ ned that he should have an
in camera review of the files prior to any
decision being made on the Respondent’s
nmoti on because, anong other matters, that
there is some confusion as to whether all of
the Respondent’s filings with OLR prior to
the conplaint were contained in his file (vs.
the related Paul Hunphrey file), whether
these materials were turned over to the
Prelimnary Review Commttee, what was
considered in connection with the conplaint
and sonme issues in connection with the |ast
counts of the conplaint.

I T IS ORDERED that the Referee have i medi ate
access in canmera to the investigation files
of the QLR in this matter.

' OLR v. Hunphrey, 2006AP2842-D.
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The OLR sought and was granted | eave to appeal this order.®? O al
argunent was conduct ed on Decenber 16, 2008.

The OLR advances three primary argunents in support of its
assertion that a referee is not enpowered to order the COLR to
provide a referee with full access to OLR s internal files. The
OLR asserts that: (1) SCR 22.40 (Confidentiality) precludes
disclosure of the OLR s internal files; (2) Attorney Sonmers
failed to conduct discovery in accordance wth governing
procedural rules; and (3) work product and privilege preclude
such di scl osure.

SCR 22.40(1) provides: Confidentiality.

Prior to the filing of a msconduct

conplaint, medical incapacity petition, or
petition for tenporary |icense suspension,
al | papers, files, transcripts, and

communi cations in any matter involving the
office of lawer regulation are to be held in
confidence by the director and staff of the
office of l|awer regulation, the menbers of
t he district conmm ttees, speci al
investigators, the nenbers of the special
prelimnary review panel, and the nenbers of
the prelimnary review conmttee. Follow ng
the filing of a conplaint or petition, the
proceeding and all papers filed in it are
publi c, except where expressly provided
otherwise in this chapter or by |aw

(Enphasi s added). W are not persuaded by Attorney Sommers’
argunent that the word “proceeding” in SCR 22.40 nmeans that upon
the filing of a public conplaint all docunents prepared,
gat hered, or otherwise a part of the “proceeding,” including the
CLR s investigative files, beconme public. The COLR correctly

asserts that “proceeding” refers to the lawsuit that commences
upon the filing of the public conplaint. SCR 22.11(1). As such,
in SCR 22.40 the phrase “all papers filed in it” refers to the
docunents that are filed in the public attorney disciplinary
pr oceedi ng.

> On May 28, 2008, the OLR filed two docunments: (1) Petition
for Leave to Appeal Oder of Referee, and (2) Petition for
Supervisory Wit, OLR v. Stanley Hack. The OLR expl ai ned that
t hese docunents were alternative procedural vehicles. This court
granted the request for |eave to appeal a non-final order and
dism ssed the wit. Attorney Sommers then filed his own request
for leave to appeal, asking the court to take review of the
guestion whether he may advance a counterclaimin a pending OLR
prosecution. The court denied this request for |eave to appeal.
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However, we are simlarly not persuaded by the OLR s
argunent that all of its files are per se confidential or
privileged or otherwise inmmune from disclosure in an OR
pr oceedi ng. We can envision circunstances in which it mght be
appropriate for a referee to conduct an in camera review of
evidence in the possession of the CLR The difficulty here is
that typically, when an in canera review is conducted by a court,
the focus is highly specific. Here, by contrast, the referee’s
order directs the OLR to provide him wth full access to “the
investigation files of the OLRin this matter.”

The May 14 order is extrenely broad in its potential scope.
I ndeed, it appears that it may enconpass not only the
investigative files pertaining to Attorney Sommers but also the
investigative files pertaining to Attorney Paul Hunphrey, the
respondent in a separate, albeit factually-rel ated, proceeding.

It is apparent from the record, the referee’s order, and
Attorney Sommers’ argunents to the court that Attorney Somrers
guestions whether the OLR provided the Prelimnary Review
Commttee (PRC) wth all relevant evidence related to the
all egations of msconduct against him and against Attorney
Hunphr ey. Much of the evidence in question appears to be
docunentary evidence that Attorney Sommers hinself provided to
the OLR. See Sommers brief at 6-7, 10. Attorney Sommers W shes
to know if the PRC was provided with this material. He notes
that SCR 22.06(1) provides that “[t]he director shall submt
investigative reports, including all relevant excul patory and
i ncul patory information obtained and appendi ces and exhibits, if
any, pursuant to SCR 22.05(1)(d) to the chairperson of the
prelimnary review commttee.” As the referee’'s order inplies,
there is also sonme concern that certain docunents may have been
msfiled in the Hunphrey file. Attorney Sommers al so suggests
that the OLR may have intentionally or negligently failed to
i nclude certain docunents or evidence in the materials submtted
to the PRC, particularly pertaining to the third count of the
conpl aint against him Essentially, he argues that he has the
right not to be accused in bad faith, that a failure by the OLR
to have conplied with SCR 22.06 would evidence bad faith, and
that only by reviewing the OLR s files can he assess the state of
the record evidence the PRC used to determ ne cause to proceed.

However, it does not appear that a specific, narrowy-
tailored witten discovery request was nade for a copy of the
docunents the OLR provided to the PRC SCR 22.16(1) provides
t hat proceedi ngs before a referee shall follow the rules of civil
pr ocedure. Wile we recognize that discovery in disciplinary
matters may be conducted nore informally than in circuit court
proceedi ngs, here, it appears that Attorney Somrers did not file
any formal witten notions or discovery requests requesting

access to the OLR investigative files. It appears that the
respondent’s di scovery demands were often delivered orally rather
than commtted to witing. We cannot know, and we decline to

specul ate how the OLR woul d have responded to specific discovery
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requests. However, we are sinply not persuaded that the referee
shoul d have unfettered access to the OLR s files in this matter
to search for docunents that mght have been obtained though

normal di scovery practices.

Qur decision to quash the referee’s order in this highly
fact-specific nmatter is bolstered by the fact that it appears the
disciplinary record contains the docunentary evidence Attorney
Somers asserts he provided to the OLR and which he believes
should exonerate him from the charges of the disciplinary
conpl ai nt. The referee may factor this evidence into his
consideration of whether the OLR has sustained its burden of
proof with respect to the charges filed against Attorney Sonmers
in the disciplinary conpl aint.

I T IS ORDERED that the referee’s order dated May 14, 2008,
i s quashed. The matter is remanded to the referee for further
pr oceedi ngs.

Annette Kingsland Ziegler, J., and Mchael J. Gableman, J., did
not participate.
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