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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded to the circuit court.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed i n par t  and 

                                                 
1 Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2008 WI  App 

6,  307 Wi s.  2d 184,  744 N. W. 2d 880 ( Phel ps I I I ) .  
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af f i r med i n par t  a deci s i on of  t he c i r cui t  cour t . 2  Ther e ar e t wo 

quest i ons pr esent ed f or  our  r ev i ew:   ( 1)  whet her  Dr .  Mat t hew 

Li ndemann ( Li ndemann)  was a bor r owed empl oyee of  St .  Joseph' s 

Hospi t al  of  Mi l waukee ( St .  Joseph' s) ,  and was t her ef or e an 

empl oyee of  a heal t h car e pr ovi der  subj ect  t o Wi s.  St at .  ch.  655 

and Wi s.  St at .  § 893. 55( 4)  ( 1997- 98) ; 3 and ( 2)  whet her  Gr egor y 

Phel ps ( Gr egor y)  can r ecover  damages caused by Li ndemann' s 

negl i gence on a t heor y of  t he negl i gent  i nf l i c t i on of  emot i onal  

di st r ess t o a byst ander .   We concl ude t hat  Li ndemann was a 

bor r owed empl oyee of  St .  Joseph' s,  and was t her ef or e an empl oyee 

of  a heal t h car e pr ovi der  under  ch.  655.   As a r esul t ,  ch.  655 

gover ns Gr egor y ' s c l ai m.   We f ur t her  concl ude t hat  ch.  655 does 

not  per mi t  c l ai ms ar i s i ng f r om medi cal  negl i gence ot her  t han 

t hose l i s t ed i n Wi s.  St at .  §§ 655. 005( 1)  and 655. 007,  and t he 

negl i gent  i nf l i c t i on of  emot i onal  di st r ess t o a byst ander  i s not  

one of  t hose cl ai ms.   Ther ef or e,  Gr egor y ' s c l ai m i s not  

act i onabl e under  Wi sconsi n l aw.   Accor di ngl y,  we r ever se t he 

deci s i on of  t he cour t  of  appeal s,  and r emand t he cause t o t he 

c i r cui t  cour t  t o i ssue an or der  di smi ssi ng Gr egor y ' s c l ai m.  

I .   BACKGROUND 

A.  Fact ual  Summar y 

¶2 Thi s i s a l ong,  dr awn- out  l i t i gat i on t hat  has been 

wander i ng t hr ough t he Wi sconsi n cour t  syst em f or  mor e t han ei ght  

                                                 
2 The Honor abl e John A.  Fr anke of  Mi l waukee Count y Ci r cui t  

Cour t  pr esi ded.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 1997- 98 ver si on unl ess ot her wi se not ed.  
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year s.   The under l y i ng f act s have been t he sour ce of  t hr ee 

separ at e publ i shed appel l at e opi ni ons.   See Phel ps v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  I nc. ,  2004 WI  App 91,  ¶1,  273 Wi s.  2d 667,  681 

N. W. 2d 571 ( Phel ps I ) ;  Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  

I nc. ,  2005 WI  85,  ¶¶5- 13,  282 Wi s.  2d 69,  698 N. W. 2d 643 ( Phel ps  

I I ) ;  Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2008 WI  App 6,  

¶¶2- 11,  307 Wi s.  2d 184,  744 N. W. 2d 880 ( Phel ps I I I ) .   Our  

summar y of  t he r el evant  f act s her e l ar gel y r est at es t he f act ual  

summar i es i n t hose pr i or  deci s i ons.    

¶3 Mar l ene Phel ps ( Mar l ene)  di scover ed t hat  she was 

pr egnant  wi t h t wi ns i n June 1998.   Due t o medi cal  compl i cat i ons,  

she was pl aced on st r i ct  home bed r est .   Mar l ene' s pr egnancy 

t hen pr ogr essed wi t hout  i nci dent  unt i l  Oct ober  18,  1998,  when 

anot her  medi cal  compl i cat i on occur r ed.   She was admi t t ed t o St .  

Joseph' s and cont i nued her  pr ogr am of  bed r est  i n t he hospi t al .   

Two days l at er ,  an ul t r asound r eveal ed t hat  one of  t he t wi ns was 

i n a br eech pr esent at i on.   As a r esul t ,  Mar l ene was deemed a 

hi gh- r i sk pat i ent  who l i kel y woul d r equi r e a caesar ean sect i on 

f or  del i ver y of  t he t wi ns.  

¶4 I n t he ear l y mor ni ng of  November  24,  1998,  Mar l ene was 

awakened by const ant  supr apubi c  pai n.   The on- cal l  r esi dent ,  

Li ndemann,  was cont act ed.   Li ndemann was an unl i censed f i r st -

year  r esi dent  and an empl oyee of  t he Medi cal  Col l ege of  

Wi sconsi n Af f i l i at ed Hospi t al s,  I nc.  ( Af f i l i at ed Hospi t al s 

ent i t y) .   Hi s pr i mar y dut y at  t hi s t i me was t o assess and r epor t  

f i ndi ngs and di f f er ent i al  di agnoses on St .  Joseph' s pat i ent s t o 

a seni or  r esi dent  or  t o t he at t endi ng obst et r i c i an.   
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¶5 Li ndemann or der ed l act at ed Ri nger ' s sol ut i on t o be 

admi ni st er ed t o Mar l ene at  2: 40 a. m. ,  f or  suspect ed 

cont r act i ons.   I t  di d not  al l evi at e Mar l ene' s pai n.   At  3: 00 

a. m. ,  Li ndemann made a di f f er ent i al  di agnosi s of  her  pai n t hat  

i ncl uded bl adder  i nf ect i on,  l abor  and pl acent al  abr upt i on.   He 

or der ed a ur i nal ysi s i n r egar d t o a pot ent i al  bl adder  i nf ect i on.   

The r esul t s of  t hat  t est  wer e negat i ve.  

¶6 At  4: 15 a. m. ,  Mar l ene r equest ed t hat  t he at t endi ng 

nur se cal l  Li ndemann agai n due t o cont i nued pai n.  Fet al  hear t  

moni t or i ng showed t hat  t he t wi ns'  hear t  r at es wer e wi t hi n nor mal  

r anges.   Li ndemann i nf or med Mar l ene t hat  he woul d t ake an 

ul t r asound so he coul d consul t  a seni or  r esi dent  about  her  

condi t i on.  

¶7 Af t er  t he ul t r asound,  pot ent  nar cot i cs wer e 

admi ni st er ed t o Mar l ene at  4: 50 a. m.  and 5: 20 a. m. ,  on 

Li ndemann' s or der s,  but  he was nei t her  seen nor  hear d f r om 

bet ween 4: 15 a. m.  and 6: 00 a. m.   He never  sat i sf act or i l y  

expl ai ned hi s wher eabout s dur i ng t hi s t i me.   Ther e i s no 

evi dence t hat  he ever  cont act ed a seni or  r esi dent  t o di scuss t he 

ul t r asound and Mar l ene' s case.  

¶8 Mar l ene was st i l l  i n pai n when Li ndemann exami ned her  

agai n at  6: 00 a. m.   At  6: 45 a. m. ,  Mar l ene' s husband,  Gr egor y,  

ar r i ved at  t he hospi t al .   Mar l ene i nf or med Gr egor y t hat  she 

needed t o def ecat e and asked f or  assi st ance t o get  t o t he 

commode.   At  7: 00 a. m. ,  whi l e s i t t i ng on t he commode,  she 

r eached down and f el t  t oes ext endi ng f r om her .  
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¶9 Gr egor y r ushed t o t he nur ses'  desk wher e he f ound 

anot her  doct or ,  who del i ver ed Adam Phel ps at  7: 20 a. m.   Adam was 

i mmedi at el y r ushed t o t he neonat al  i nt ensi ve car e uni t  wher e 

hospi t al  st af f  at t empt ed t o r esusci t at e hi m.   The ef f or t s wer e 

unsuccessf ul ,  and he was pr onounced dead at  7: 36 a. m.   Adam' s 

deat h was caused by asphyxi a due t o umbi l i cal  cor d ent r apment  

and pl acent al  abr upt i on,  whi ch i mpai r ed hi s oxygen suppl y.  

¶10 Whi l e hospi t al  st af f  wer e at t empt i ng t o r esusci t at e 

Adam,  Mar l ene was t aken t o t he oper at i ng r oom.   The second t wi n,  

Kyl e,  was del i ver ed at  7: 43 a. m.   Af t er war d,  t he t r eat i ng 

physi c i ans quest i oned Li ndemann about  hi s deci s i ons,  hi s 

wher eabout s and hi s di agnosi s.   

B.  Pr ocedur al  Hi st or y 

 1.  Pr i or  appeal  

¶11 Gr egor y and Mar l ene,  al ong wi t h t hei r  t wo sur vi v i ng 

chi l dr en,  Kyl e and Car ol i ne ( col l ect i vel y,  t he Phel pses) ,  sued 

Li ndemann and hi s i nsur er ,  Physi c i an' s I nsur ance Company of  

Wi sconsi n ( Physi c i ans) ,  St .  Joseph' s,  St .  Joseph' s i nsur er ,  and 

t he Af f i l i at ed Hospi t al s ent i t y,  i n Mi l waukee Count y Ci r cui t  

Cour t ,  al l egi ng negl i gence,  l oss of  soci et y and compani onshi p,  

wr ongf ul  deat h and negl i gent  i nf l i c t i on of  emot i onal  di st r ess.    

¶12 The Honor abl e Mi chael  P.  Sul l i van pr esi ded over  t he 

i ni t i al  t r i al  pr oceedi ngs.   Pr i or  t o t r i al ,  Judge Sul l i van 

di smi ssed t he Af f i l i at ed Hospi t al s ent i t y f r om t he case,  

concl udi ng t hat  even t hough Li ndemann was an empl oyee of  t he 

Af f i l i at ed Hospi t al s ent i t y,  he was not  t he Af f i l i at ed Hospi t al s  

ent i t y ' s " ser vant "  because t he Af f i l i at ed Hospi t al s ent i t y di d 
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not  cont r ol  or  super vi se hi s medi cal  deci s i ons per f or med at  St .  

Joseph' s.   Ther ef or e,  t he Af f i l i at ed Hospi t al s ent i t y coul d not  

be hel d l i abl e on a t heor y of  r espondeat  super i or .   Thi s 

deci s i on was not  appeal ed.   The Phel pses t hen moved f or  a 

decl ar at or y r ul i ng t hat  St .  Joseph' s was Li ndemann' s empl oyer .   

Bef or e Judge Sul l i van coul d r ul e,  however ,  t he Phel pses and St .  

Joseph' s set t l ed,  and St .  Joseph' s was di smi ssed f r om t he 

l i t i gat i on.  

¶13 The day bef or e t r i al ,  Judge Sul l i van st r uck 

Li ndemann' s j ur y  demand because Li ndemann' s l awyer  had been l at e 

i n payi ng t he j ur y f ee.   A bench t r i al  was t hen hel d.   Judge 

Sul l i van f ound Li ndemann 80% causal l y negl i gent  and St .  Joseph' s  

20% causal l y negl i gent .   Judge Sul l i van awar ded t he Phel pses 

$990, 000,  t o be di st r i but ed as f ol l ows:   ( 1)  $500, 000 t ot al  t o 

Gr egor y and Mar l ene f or  t he wr ongf ul  deat h of  Adam;  ( 2)  $200, 000 

each t o Gr egor y and Mar l ene f or  emot i onal  di st r ess;  and ( 3)  

$45, 000 each t o Kyl e and Car ol i ne f or  t he l oss of  soci et y and 

compani onshi p of  t hei r  mot her ,  Mar l ene.  

¶14 Li ndemann and Physi c i ans appeal ed.   The cour t  of  

appeal s hel d t hat  Judge Sul l i van had er r ed when he st r uck 

Li ndemann' s j ur y demand,  and r emanded f or  a new t r i al .   

Phel ps I ,  273 Wi s.  2d 667,  ¶18.   The cour t  al so concl uded t hat  

t he c i r cui t  cour t  had appl i ed an i ncor r ect  st andar d of  car e i n 

concl udi ng t hat  Li ndemann was l i abl e.   I d. ,  ¶¶23- 25.   

Fur t her mor e,  t he cour t  hel d t hat  Li ndemann was not  a st at ut or y 

heal t h car e pr ov i der ,  and t hat  t he noneconomi c damages caps set  

f or t h i n Wi s.  St at .  § 893. 55( 4)  di d not  appl y.   I d. ,  ¶¶41- 47.   
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The cour t  of  appeal s al so di r ect ed t he ci r cui t  cour t  t o make 

f act ual  f i ndi ngs on r emand t o det er mi ne whet her  some evi dence 

shoul d have been excl uded under  t he st at ut or y peer  r evi ew 

pr i v i l ege.   I d. ,  ¶40.  

¶15 Li ndemann and Physi c i ans had ar gued t o t he c i r cui t  

cour t  and t he cour t  of  appeal s t hat  Wi s.  St at .  ch.  655 bar r ed 

t he Phel pses'  c l ai ms f or  negl i gent  i nf l i c t i on of  emot i onal  

di st r ess t o a byst ander .   I d. ,  ¶48.   Because t he cour t  of  

appeal s concl uded t hat  Li ndemann was not  a heal t h car e pr ovi der  

under  ch.  655,  i t  di d not  addr ess t hi s ar gument .   I d.   However ,  

t he cour t  of  appeal s di d r emand t he case t o t he c i r cui t  cour t  t o 

make f i ndi ngs of  f act  r egar di ng whet her  Li ndemann was St .  

Joseph' s bor r owed empl oyee,  whi ch woul d have r ender ed hi m an 

empl oyee of  a heal t h car e pr ovi der ,  t her eby br i ngi ng t he 

Phel pses'  c l ai ms under  ch.  655 and t he noneconomi c damages caps 

set  f or t h i n Wi s.  St at .  § 893. 55( 4) .   I d. ,  ¶46 n. 10.  

¶16 We gr ant ed t he par t i es '  cr oss- pet i t i ons f or  r evi ew.   

Phel ps I I ,  282 Wi s.  2d 69,  ¶¶2- 3.   We r ever sed t hat  aspect  of  

t he deci s i on of  t he cour t  of  appeal s gr ant i ng def endant s a new 

t r i al  based on t hei r  f ai l ur e t o t i mel y pay t he j ur y f ee.   I d. ,  

¶36.   Fur t her mor e,  whi l e we agr eed wi t h t he cour t  of  appeal s 

t hat  t he appl i cabl e st andar d of  car e t o appl y t o Li ndemann was 

t hat  of  a f i r st - year ,  unl i censed r esi dent ,  we concl uded t hat  t he 

c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on i n al l ocat i ng 

80% of  t he negl i gence t o Li ndemann.   I d. ,  ¶47.  

¶17 We r ever sed t he cour t  of  appeal s '  deci s i on t o r emand 

t he case t o t he c i r cui t  cour t  f or  f ur t her  f i ndi ngs of  f act  
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r egar di ng whet her  some evi dence shoul d have been excl uded under  

t he peer  r evi ew pr i v i l ege.   I d. ,  ¶54.   I nst ead,  we concl uded,  as 

a mat t er  of  l aw,  t hat  t he peer  r evi ew pr i v i l ege di d not  appl y t o 

t he f act s of  t he case.   I d. ,  ¶¶52- 54.  

¶18 Fi nal l y,  we af f i r med t hat  aspect  of  t he cour t  of  

appeal s '  deci s i on concl udi ng t hat  Li ndemann was not  a heal t h 

car e pr ovi der  under  Wi s.  St at .  § 893. 55( 4) ,  and as a r esul t ,  we 

concl uded t hat  t he noneconomi c damages cap set  f or t h i n t hat  

st at ut e di d not  appl y.   I d. ,  ¶64.   However ,  acknowl edgi ng t hat  

" t hi s may ul t i mat el y be di sposi t i ve of  our  di scussi on of  t he cap 

on noneconomi c damages, "  i d. ,  ¶4 n. 4,  we r emanded t he mat t er  t o 

t he c i r cui t  cour t  t o devel op a f act ual  r ecor d f r om whi ch i t  

coul d be det er mi ned whet her  Li ndemann was a bor r owed empl oyee of  

St .  Joseph' s,  and t her ef or e an empl oyee of  a heal t h car e 

pr ovi der ,  i d. ,  ¶4.   I f  so,  t he noneconomi c damages cap woul d 

appl y t o hi m because he was an empl oyee of  a heal t h car e 

pr ovi der . 4  Thi s r emand on t he bor r owed empl oyee quest i on 

                                                 
4 Wi sconsi n St at .  § 893. 55( 4) ( b) ,  whi ch out l i nes t he t ypes 

of  c l ai ms t o whi ch t he noneconomi c damages caps i n 
§ 893. 55( 4) ( d)  and ( f )  appl y,   pr ovi des:  

The t ot al  noneconomi c damages r ecover abl e f or  
bodi l y i nj ur y or  deat h,  i ncl udi ng any act i on or  
pr oceedi ng based on cont r i but i on or  i ndemni f i cat i on,  
may not  exceed t he l i mi t  under  par .  ( d)  f or  each 
occur r ence on or  af t er  May 25,  1995,  f r om al l  heal t h 
car e pr ovi der s and al l  empl oyes of  heal t h car e 
pr ovi der s act i ng wi t hi n t he scope of  t hei r  empl oyment  
and pr ovi di ng heal t h car e ser vi ces who ar e f ound 
negl i gent  and f r om t he pat i ent s compensat i on f und.  

( Emphasi s added) .    
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i ni t i at ed t he pr oceedi ngs t hat  ar e t he subj ect  of  our  r evi ew 

her e.  

 2.  Pr esent  appeal  

¶19 On r emand,  t he c i r cui t  cour t  appl i ed t he t est  we set  

f or t h i n Seaman Body Cor p.  v.  I ndust r i al  Commi ssi on of  

Wi sconsi n,  204 Wi s.  157,  235 N. W.  433 ( 1931) ,  t o det er mi ne 

whet her  Li ndemann was a bor r owed empl oyee.   The ci r cui t  cour t  

made f i ndi ngs of  f act ,  based on wr i t t en submi ssi ons r el at i ng t o 

whet her :   ( 1)  Li ndemann consent ed t o wor k f or  St .  Joseph' s;  ( 2)  

Li ndemann ent er ed upon t he wor k of  St .  Joseph' s pur suant  t o 

ei t her  an expr ess or  an i mpl i ed agr eement  t o do so;  ( 3)  St .  

Joseph' s had pr i mar y cont r ol  over  t he det ai l s  of  Li ndemann' s  

wor k at  St .  Joseph' s;  and ( 4)  Li ndemann' s wor k was per f or med 

pr i mar i l y f or  t he benef i t  of  St .  Joseph' s.   Based on t he 

f i ndi ngs i t  made f r om t hese evi dent i ar y submi ssi ons,  t he c i r cui t  

cour t  concl uded t hat  Li ndemann was a bor r owed empl oyee,  and was 

t her ef or e an empl oyee of  a heal t h car e pr ovi der .   These 

                                                                                                                                                             
 Wi sconsi n St at .  § 655. 017,  whi ch l i nks Wi s.  St at .  ch.  655 
t o t he noneconomi c damages caps set  f or t h i n Wi s.  St at .  
§ 893. 55( 4) ,  pr ovi des:  

The amount  of  noneconomi c damages r ecover abl e by a 
c l ai mant  or  pl ai nt i f f  under  t hi s  chapt er  f or  act s or  
omi ssi ons of  a heal t h car e pr ovi der  i f  t he act  or  
omi ssi on occur s on or  af t er  May 25,  1995,  and f or  act s 
or  omi ssi ons of  an empl oye of  a heal t h car e pr ov i der ,  
act i ng wi t hi n t he scope of  hi s or  her  empl oyment  and 
pr ovi di ng heal t h car e ser vi ces,  f or  act s or  omi ssi ons 
occur r i ng on or  af t er  May 25,  1995,  i s subj ect  t o t he 
l i mi t s under  s.  893. 55( 4) ( d)  and ( f ) .  

( Emphasi s added) .  
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concl usi ons subj ect ed t he Phel pses'  c l ai ms t o t he noneconomi c 

damages caps set  f or t h i n Wi s.  St at .  § 893. 55( 4) .  

¶20 The Phel pses moved f or  r econsi der at i on.   They ar gued 

t hat  Li ndemann coul d not  be a bor r owed empl oyee because ( 1)  t he 

c i r cui t  cour t ' s  f act ual  f i ndi ng t hat  Li ndemann consent ed t o wor k 

f or  St .  Joseph' s was er r oneous;  and ( 2)  t he c i r cui t  cour t  made 

no f i ndi ng t hat  t he Af f i l i at ed Hospi t al s ent i t y r el i nqui shed 

f ul l  and excl usi ve cont r ol  over  Li ndemann.    

¶21 The ci r cui t  cour t  deni ed t he mot i on,  r ei t er at i ng i t s 

f i ndi ng t hat  even t hough Li ndemann di d not  expr essl y consent  t o 

wor k f or  St .  Joseph' s,  he i mpl i edl y di d so.   I n addi t i on,  t he 

c i r cui t  cour t  concl uded t hat  an empl oyer  need not  r el i nqui sh 

f ul l  and excl usi ve cont r ol  over  t he empl oyee t o t he bor r owi ng 

empl oyer  i n or der  f or  t he empl oyee t o be consi der ed a bor r owed 

empl oyee.   As a r esul t ,  t he c i r cui t  cour t  st ood by i t s deci s i on 

concl udi ng t hat  Li ndemann was a bor r owed empl oyee of  St .  

Joseph' s.  

¶22 Bet ween t he f i l i ng of  t he Phel pses'  i ni t i al  compl ai nt  

and bef or e t he c i r cui t  cour t  dec i s i ons on t he bor r owed empl oyee 

quest i on,  we deci ded sever al  cases pot ent i al l y  af f ect i ng t he 

out come of  t hi s case.   See Fer don v.  Wi s.  Pat i ent s Comp.  Fund,  

2005 WI  125,  284 Wi s.  2d 573,  701 N. W. 2d 440;  Pi er ce v.  

Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  14,  278 Wi s.  2d 82,  

692 N. W. 2d 558;  Maur i n v.  Hal l ,  2004 WI  100,  274 Wi s.  2d 28,  682 

N. W. 2d 866.    

¶23 I n c i v i l  cases,  we gener al l y pr esume t hat  our  r ul i ngs 

appl y t o pendi ng l i t i gat i on.   Wenke v.  Gehl  Co. ,  2004 WI  103,  
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¶69,  274 Wi s.  2d 220,  682 N. W. 2d 405. 5  The ci r cui t  cour t  deci ded 

t hat  i t  was i t s r esponsi bi l i t y ,  wi t hi n t he scope of  our  r emand,  

t o det er mi ne t he ef f ect  of  Fer don,  Pi er ce and Maur i n on t he 

Phel pses'  c l ai ms, 6 af t er  concl udi ng t hat  Li ndemann was a bor r owed 

empl oyee and subj ect  t o t he noneconomi c damages caps set  f or t h 

i n Wi s.  St at .  § 893. 55( 4) .   The Phel pses ar gued t hat  our  

deci s i on i n Fer don pr ecl uded appl i cat i on of  any damages cap t o 

t hei r  c l ai ms.   However ,  i n Fer don,  whi l e we hel d t hat  t he cap on 

noneconomi c damages ar i s i ng f r om medi cal  mal pr act i ce set  f or t h 

i n § 893. 55( 4) ( d)  was unconst i t ut i onal ,  Fer don,  284 Wi s.  2d 573,  

¶105,  we hel d t hat  t he cap f or  wr ongf ul  deat h,  i ncor por at ed i nt o 

§ 893. 55( 4) ( f ) ,  was val i d,  i d. ,  ¶16.   Because Fer don had no 

ef f ect  on t he const i t ut i onal i t y of  t he wr ongf ul  deat h cap of  

§ 893. 55( 4) ( f ) ,  t he c i r cui t  cour t  concl uded t hat  

                                                 
5 The par t i es do not  ar gue t hat  t he pr esumpt i on of  

appl i cat i on of  our  r ul i ngs t o pendi ng l i t i gat i on i s over come 
her e.   See gener al l y Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶¶69- 75,  
274 Wi s.  2d 220,  682 N. W. 2d 405 ( di scussi ng t he ef f ect  of  cour t  
r ul i ngs on pendi ng l i t i gat i on) .  

6 On t hei r  f i r st  appeal ,  t he def endant s had asked t he cour t  
t o st ay i t s deci s i on pendi ng our  r esol ut i on of  Pi er ce v.  
Physi c i ans I nsur ance Co.  of  Wi s. ,  I nc. ,  2005 WI  14,  278 Wi s.  2d 
82,  692 N. W. 2d 558,  and Maur i n v.  Hal l ,  2004 WI  100,  274 Wi s.  2d 
28,  682 N. W. 2d 866.   Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  
I nc. ,  2004 WI  App 91,  ¶50 n. 11,  273 Wi s.  2d 667,  681 N. W. 2d 571 
( Phel ps I ) .   The cour t  decl i ned t o do so.   I d.   When we deci ded 
Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  85,  282 
Wi s.  2d 69,  698 N. W. 2d 643 ( Phel ps I I ) ,  we di d not  addr ess t he 
ef f ect  of  Pi er ce and Maur i n at  al l  because " [ s] uch i ssues wer e 
not  br i ef ed or  ar gued by t he par t i es. "   Phel ps I I ,  282 Wi s.  2d 
69,  ¶21 n. 6.   Fi nal l y,  we deci ded Fer don v.  Wi sconsi n Pat i ent s 
Compensat i on Fund,  2005 WI  125,  284 Wi s.  2d 573,  701 N. W. 2d 440,  
af t er  our  deci s i on i n Phel ps I I ,  so i t s ef f ect  on t he Phel pses'  
c l ai ms al so was consi der ed by t he c i r cui t  cour t .  
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§ 893. 55( 4) ( f ) ' s  cap on wr ongf ul  deat h l i mi t ed t he Phel pses'  

damages.  

¶24 I n Maur i n,  we hel d t hat  Wi s.  St at .  § 893. 55( 4) ( f )  

i ncor por at es a s i ngl e cap on al l  damages f or  wr ongf ul  deat h,  

i ncl udi ng t hose f or  consci ous pai n and suf f er i ng.   Maur i n,  274 

Wi s.  2d 28,  ¶88.   For  pur poses of  t he Phel pses'  c l ai ms,  t he 

wr ongf ul  deat h cap under  § 893. 55( 4) ( f )  was $500, 000.   As a 

r esul t ,  under  Maur i n,  t he awar d of  $500, 000 t o Gr egor y and 

Mar l ene f or  t he wr ongf ul  deat h of  Adam exhaust ed t he cap on 

noneconomi c damages f or  hi s wr ongf ul  deat h.  

¶25 The r emai ni ng di sput e was whet her  t he r est  of  t he 

$490, 000 i n damages al so was subj ect  t o t he cap on wr ongf ul  

deat h i ncor por at ed i nt o Wi s.  St at .  § 893. 55( 4) ( f ) .   The ci r cui t  

cour t  concl uded t hat  Gr egor y ' s $200, 000 awar d f or  damages based 

on t he negl i gent  i nf l i c t i on of  emot i onal  di st r ess t o a byst ander  

was bar r ed by § 893. 55( 4) ( f )  because Gr egor y ' s  damages wer e 

i next r i cabl y l i nked t o Adam' s deat h. 7  As a r esul t ,  t he c i r cui t  

cour t  vacat ed t hat  por t i on of  t he $490, 000 awar d.  

                                                 
7 The ci r cui t  cour t  st r uggl ed wi t h our  deci s i on i n Fi nnegan 

v.  Wi sconsi n Pat i ent s Compensat i on Fund,  2003 WI  98,  263 Wi s.  2d 
574,  666 N. W. 2d 797,  wher e we hel d t hat  t he Fi nnegans'  c l ai ms 
f or  byst ander  negl i gent  i nf l i c t i on of  emot i onal  di st r ess wer e 
bar r ed.   I d. ,  ¶3.   Just i ce Sykes'  l ead opi ni on ( j oi ned by 
Just i ces Wi l cox and Pr osser )  det er mi ned t hat  Wi s.  St at .  ch.  655 
pr ecl uded byst ander  c l ai ms al t oget her ,  i d. ,  ¶2 ( l ead opi ni on of  
Sykes,  J. ) ,  whi l e a maj or i t y of  t he cour t  concl uded t hat  even i f  
ch.  655 di d not  bar  such cl ai ms,  t he pl ai nt i f f s had f ai l ed t o 
make an adequat e showi ng under  our  deci s i on i n Bowen v.  
Lumber mens Mut ual  Casual t y Co. ,  183 Wi s.  2d 627,  517 N. W. 2d 432 
( 1994) .   Fi nnegan,  263 Wi s.  2d 574,  ¶3.    
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¶26 Though t he same r esul t  appear ed mandat ed f or  Mar l ene' s 

byst ander  c l ai m,  t he c i r cui t  cour t  concl uded t hat  our  deci s i on 

i n Pi er ce cr eat ed di f f er ent  f oot i ngs f or  her  c l ai m.   I n Pi er ce,  

we concl uded t hat  a mot her  i n chi l dbi r t h,  such as Mar l ene,  

exper i ences emot i onal  di st r ess damages i n a manner  di f f er ent  

f r om t hat  of  a t hi r d per son who mer el y wi t nesses t he chi l dbi r t h,  

such as Gr egor y.   Pi er ce,  278 Wi s.  2d 82,  ¶15.   Speci f i cal l y,  a 

mot her  i n chi l dbi r t h suf f er s i nj ur i es as a par t i c i pant  or  v i ct i m 

of  t he medi cal  mal pr act i ce,  and her  i nj ur i es ar e di st i nct  f r om 

wi t nessi ng t he i nj ur y t o and deat h of  her  chi l d.   I d.   As a 

r esul t ,  a mot her  can pur sue a separ at e c l ai m f or  medi cal  

mal pr act i ce.   I d. ,  ¶1.   I n l i ght  of  Pi er ce,  t he c i r cui t  cour t  

det er mi ned t hat  Mar l ene' s c l ai m was not  subj ect  t o t he cap on 

noneconomi c damages f or  Adam' s wr ongf ul  deat h,  and t he cour t  

al l owed her  awar d of  $200, 000 t o st and. 8 

¶27 About  a mont h af t er  t he c i r cui t  cour t  i ssued i t s 

deci s i on on damages,  we i ssued our  deci s i on i n Bar t hol omew v.  

Wi sconsi n Pat i ent s Compensat i on Fund,  2006 WI  91,  293 Wi s.  2d 

38,  717 N. W. 2d 216.   I n Bar t hol omew,  we over r ul ed Maur i n.   A 

maj or i t y of  t he cour t ,  v i a di f f er ent  r at i onal es,  concl uded t hat  

t he l egi s l at ur e had i nt ended t o adopt  t wo damages caps,  " a 

medi cal  mal pr act i ce cap f or  noneconomi c damages f or  pr edeat h 

c l ai ms and a wr ongf ul  deat h cap f or  noneconomi c damages f or  

post deat h l oss of  soci et y and compani onshi p.   Cl ai mant s [ coul d]  

                                                 
8 The ci r cui t  cour t  al so uphel d t he sur vi v i ng chi l dr en' s  

awar ds of  $45, 000 each.   No ar gument  has been r ai sed bef or e us 
t hat  t hose awar ds wer e er r oneous.    
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t hus r ecover  f or  t he di f f er ent  damages up t o t he separ at e l i mi t s 

of  t he appl i cabl e r espect i ve cap. "   Bar t hol omew,  293 Wi s.  2d 38,  

¶127.    

¶28 I n l i ght  of  Bar t hol omew,  t he Phel pses f i l ed a mot i on 

f or  r econsi der at i on,  r equest i ng t hat  Gr egor y ' s $200, 000 awar d 

f or  damages due t o t he negl i gent  i nf l i c t i on of  emot i onal  

di st r ess t o a byst ander  be r ei nst at ed.   The ci r cui t  cour t  

gr ant ed t he mot i on.   Though t he cour t  acknowl edged some 

di f f i cul t y i n det er mi ni ng whet her  a byst ander  c l ai m " i s a 

pr edeat h or  post deat h c l ai m, "  t he cour t  concl uded t hat  such a 

c l ai m ought  t o be consi der ed a pr edeat h c l ai m,  because " [ t ] he 

hi st or y of  .  .  .  wr ongf ul  deat h c l ai ms .  .  .  i s  l i mi t ed t o 

somet hi ng el se. "   As a r esul t ,  t he c i r cui t  cour t  hel d t hat  t he 

noneconomi c damages cap i n Wi s.  St at .  § 893. 55( 4) ( f )  di d not  

appl y t o Gr egor y ' s c l ai m,  and i t  r ei nst at ed t he $200, 000 awar d.  

¶29 Fol l owi ng t he ci r cui t  cour t ' s  deci s i on on t he 

Phel pses'  second mot i on f or  r econsi der at i on,  Li ndemann pai d t hat  

por t i on of  t he damage awar d due t o Mar l ene and t he t wo chi l dr en.   

He t hen appeal ed t he ci r cui t  cour t ' s  or der  r ei nst at i ng Gr egor y ' s  

$200, 000 awar d f or  damages due t o t he negl i gent  i nf l i c t i on of  

emot i onal  di st r ess t o a byst ander .   The Phel pses cr oss- appeal ed,  

chal l engi ng t he ci r cui t  cour t ' s  f i ndi ngs and concl usi on t hat  

Li ndemann was a bor r owed empl oyee of  St .  Joseph' s.  

¶30 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

r ul i ng t hat  Li ndemann was a bor r owed empl oyee.   Phel ps I I I ,  307 

Wi s.  2d 184,  ¶1.   I n so doi ng,  t he cour t  of  appeal s concl uded 

t hat  t he c l ear l y er r oneous st andar d of  r evi ew di d not  appl y t o 
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t he c i r cui t  cour t ' s  f i ndi ngs of  f act ,  because t hose f i ndi ngs 

wer e based on a paper  r ecor d.   I d. ,  ¶20 ( c i t i ng St at e ex r el .  

Si el of f  v.  Gol z,  80 Wi s.  2d 225,  241,  258 N. W. 2d 700 ( 1977) ) .   

I nst ead,  t he cour t  of  appeal s  r evi ewed t he ci r cui t  cour t ' s  

f i ndi ngs de novo.   I d.    

¶31 I n appl y i ng t he bor r owed empl oyee t est  f r om Seaman,  

t he cour t  of  appeal s f ound t hat  ( 1)  Li ndemann never  consent ed t o 

be St .  Joseph' s  empl oyee,  i d. ,  ¶25;  ( 2)  Li ndemann was not  

per f or mi ng t he wor k of  St .  Joseph' s,  i d. ,  ¶¶26- 27;  ( 3)  St .  

Joseph' s di d not  cont r ol  t he det ai l s of  Li ndemann' s wor k,  i d. ,  

¶28;  and ( 4)  Li ndemann' s wor k pr i mar i l y benef i t ed t he Af f i l i at ed 

Hospi t al s ent i t y,  not  St .  Joseph' s,  i d. ,  ¶29.    

¶32 Because t he cour t  of  appeal s concl uded t hat  al l  of  t he 

Seaman f act or s wei ghed agai nst  Li ndemann bei ng a bor r owed 

empl oyee,  i t  concl uded t hat  he was not .   As a r esul t ,  Li ndemann 

was not  an empl oyee of  a heal t h car e pr ovi der  under  Wi s.  St at .  

§ 893. 55( 4) ,  and none of  t he caps on noneconomi c damages set  

f or t h i n t hat  sect i on appl i ed t o Gr egor y ' s c l ai m.   Accor di ngl y,  

t he cour t  of  appeal s af f i r med t hat  aspect  of  t he c i r cui t  cour t ' s  

deci s i on r ei nst at i ng Gr egor y ' s $200, 000 awar d f or  byst ander  

negl i gent  i nf l i c t i on of  emot i onal  di st r ess.  

¶33 We gr ant ed t he def endant s '  pet i t i on f or  r evi ew.   I n 

addi t i on t o t he quest i ons posed by t he par t i es r egar di ng 

Li ndemann' s st at us as a bor r owed empl oyee and t he ef f ect  of  t hat  

c l assi f i cat i on on Gr egor y ' s damages awar d under  Wi s.  St at .  

§ 893. 55( 4) ,  we r equest ed suppl ement al  br i ef i ng f r om t he par t i es 

t o addr ess t wo addi t i onal  quest i ons:  



No.  2006AP2599   

 

16 
 

( 1)  Does Wi s.  St at .  ch.  655 bar  byst ander  
negl i gent  i nf l i c t i on of  emot i onal  di st r ess c l ai ms made 
agai nst  heal t h car e pr ovi der s? 

( 2)  Di d t he def endant  wai ve ( f or f ei t )  t he r i ght  
t o have t hi s i ssue deci ded i n t hi s cour t ?   

We now r ever se t he deci s i on of  t he cour t  of  appeal s.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶34 As t he pr ocedur al  hi st or y of  t hi s case i ndi cat es,  

det er mi ni ng whet her  Li ndemann was a bor r owed empl oyee r equi r ed 

t he ci r cui t  cour t  t o make f act ual  f i ndi ngs.   See Phel ps I I ,  282 

Wi s.  2d 69,  ¶4 n. 4 ( " [ B] ecause we cannot  f i nd f act s,  we r emand 

t o t he c i r cui t  cour t  t he i ssue of  whet her  Dr .  Li ndemann was a 

' bor r owed empl oyee'  of  St .  Joseph' s Hospi t al . " )   We uphol d a 

c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y  

er r oneous.   St ei nbach v.  Gr een Lake Sani t ar y Di st . ,  2006 WI  63,  

¶10,  291 Wi s.  2d 11,  715 N. W. 2d 195.  

¶35 Once t he f act s r el evant  t o t he bor r owed empl oyee 

det er mi nat i on ar e f ound by t he ci r cui t  cour t ,  appl i cat i on of  t he 

Seaman t est  t o t hose f act s i s a quest i on of  l aw.   Phel ps I I ,  282 

Wi s.  2d 69,  ¶100 ( Pr osser ,  J. ,  concur r i ng) ;  see al so Est at e of  

Hegar t y v.  Beauchai ne,  2006 WI  App 248,  ¶¶66- 75,  297 Wi s.  2d 70,  

727 N. W. 2d 857.   We deci de quest i ons of  l aw i ndependent l y.   

Li nden v.  Cascade St one Co. ,  I nc. ,  2005 WI  113,  ¶5,  283 Wi s.  2d 

606,  699 N. W. 2d 189;  Mr ozek v.  I nt r a Fi n.  Cor p. ,  2005 WI  73,  

¶15,  281 Wi s.  2d 448,  699 N. W. 2d 54;  Col e v.  Hubanks,  2004 WI  

74,  ¶5,  272 Wi s.  2d 539,  681 N. W. 2d 147.  
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¶36 I n addi t i on t o deci di ng t he bor r owed empl oyee 

quest i on,  we i nt er pr et  and appl y Wi s.  St at .  ch.  655 and Wi s.  

St at .  § 893. 55( 4)  t o t he f act s of  t hi s case.   The i nt er pr et at i on 

and appl i cat i on of  st at ut es ar e quest i ons of  l aw t hat  we al so 

r evi ew i ndependent l y.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  

52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581 ( c i t i ng Mar der  v.  Bd.  

of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 

Wi s.  2d 252,  706 N. W. 2d 110) .  

B.  Bor r owed Empl oyee 

¶37 I n or der  t o det er mi ne whet her  Li ndemann was t he 

bor r owed empl oyee of  St .  Joseph' s,  t he c i r cui t  cour t  was 

r equi r ed t o make f i ndi ngs of  f act .   The ci r cui t  cour t ' s  f i ndi ngs 

wer e based on t he par t i es '  wr i t t en submi ssi ons.   Because t he 

basi s f r om whi ch t he ci r cui t  cour t  f ound f act s was wr i t t en 

exhi bi t s and submi ssi ons,  t he cour t  of  appeal s concl uded t hat  

t he c i r cui t  cour t ' s  f i ndi ngs of  f act  shoul d be r evi ewed de novo.   

Phel ps I I I ,  307 Wi s.  2d 184,  ¶20 ( c i t i ng Gol z,  80 Wi s.  2d at  

241) .   However ,  i n Gol z,  we wer e r evi ewi ng t he suf f i c i ency of  an 
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af f i davi t  t o det er mi ne i f  i t  est abl i shed pr obabl e cause. 9  Gol z,  

80 Wi s.  2d at  240- 41.   

¶38 Her e,  t he c i r cui t  cour t  was not  concer ned wi t h t he 

suf f i c i ency of  t he evi dence.   The ci r cui t  cour t  was concer ned 

wi t h t he meani ng of  t he evi dence.   I t  i s  wi t hi n t he pur vi ew of  

t he f act  f i nder  t o say what  f act s t he evi dence suppor t s,  whi ch 

i nvol ves det er mi ni ng t he meani ng of  di sput ed f act ual  i nf er ences 

f r om t he evi dence pr esent ed. 10  Landr ey v.  Uni t ed Ser vs.  Aut o.  

                                                 
9 We agr ee t hat  t he r evi ew of  t he suf f i c i ency of  document ar y 

evi dence,  f or  a var i et y of  pur poses,  i s nor mal l y a quest i on of  
l aw t hat  we r evi ew de novo.   See,  e. g. ,  St at e ex r el .  Gr zel ak v.  
Ber t r and,  2003 WI  102,  ¶7,  263 Wi s.  2d 678,  665 N. W. 2d 244 ( " The 
l egal  suf f i c i ency of  [ a]  pet i t i on [ f or  cer t i or ar i ]  i s  a quest i on 
of  l aw,  whi ch t hi s cour t  r evi ews de novo. " ) ;  St at e v.  A. S. ,  2001 
WI  48,  ¶26,  243 Wi s.  2d 173,  626 N. W. 2d 712 ( " The suf f i c i ency of  
a cr i mi nal  compl ai nt  i s  a quest i on of  l aw,  whi ch we r evi ew de 
novo. " ) ;  Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶35,  235 Wi s.  2d 
610,  612 N. W. 2d 59 ( " The l egal  suf f i c i ency of  a compl ai nt  
pr esent s an i ssue of  l aw,  whi ch we r evi ew de novo. " ) ;  but  see 
Vi l l age of  Menomonee Fal l s v.  Vei er st ahl er ,  183 Wi s.  2d 96,  101 
n. 7,  515 N. W. 2d 290 ( Ct .  App.  1994)  ( c i t i ng St at e ex r el .  
Si el of f  v.  Gol z,  80 Wi s.  2d 225,  258 N. W. 2d 700 ( 1977)  and 
suggest i ng t hat  Wi sconsi n l aw " i s i n conf l i c t  as t o our  st andar d 
of  r evi ew of  f act ual  det er mi nat i ons or  i nf er ences made by a 
t r i al  cour t  based upon a document ar y r ecor d" ) .   

10 Just i ce Br adl ey suggest s t hat  we ar e sub si l ent i o 
over r ul i ng a " l ong l i ne of  pr ecedent "  by r ef usi ng t o appl y t he 
" document ar y evi dence except i on"  t o t he c l ear l y er r oneous 
st andar d of  r evi ew.   Just i ce Br adl ey' s di ssent ,  ¶74.   Just i ce 
Br adl ey' s cont ent i on i s mi sgui ded f or  sever al  r easons.    
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Fi r st ,  t he document ar y evi dence except i on appl i es t o 

i nf er ences t he ci r cui t  cour t  dr aws f r om " est abl i shed or  
undi sput ed f act s"  based sol el y on a document ar y r ecor d.   Pf ei f er  
v.  Wor l d Ser v.  Li f e I ns.  Co. ,  121 Wi s.  2d 567,  570,  360 N. W. 2d 
65 ( Ct .  App.  1984) ;  see al so gener al l y Hon.  Thomas Cane & Kevi n 
M.  Long,  Shi f t i ng t he Mai n Event :   The Document ar y Evi dence 
Except i on I mpr oper l y Conver t s t he Appel l at e Cour t s I nt o Fact -
Fi ndi ng Tr i bunal s,  77 Mar q.  L.  Rev.  475 ( 1994) .   Her e,  wher e t he 
under l y i ng f act s ar e i n di sput e,  t he c i r cui t  cour t  r esol ves t hat  
di sput e by exer ci s i ng i t s f act - f i ndi ng f unct i on,  and i t s  
f i ndi ngs ar e subj ect  t o t he c l ear l y er r oneous st andar d of  r evi ew 
even i f  t hey ar e based sol el y on document ar y evi dence.   Just i ce 
Br adl ey count er s  t hat  t he hi st or i cal  f act s ar e essent i al l y  not  
i n di sput e.   Just i ce Br adl ey' s di ssent ,  ¶76.   We di sagr ee.   As a 
pr el i mi nar y mat t er ,  i f  t he f act s  ar e not  i n di sput e,  why di d a 
maj or i t y of  t hi s cour t  pr evi ousl y r emand t hi s case f or  f act  
f i ndi ng?  Phel ps I I ,  282 Wi s.  2d 69,  ¶4 n. 4.   I n addi t i on,  t he 
di f f er i ng f i ndi ngs of  t he c i r cui t  cour t  and cour t  of  appeal s 
demonst r at e t hat  evi dence i n t he r ecor d bot h suppor t s and 
det r act s f r om t he det er mi nat i on t hat  Li ndemann was St .  Joseph' s 
bor r owed empl oyee.   Because t he under l y i ng f act s ar e i n di sput e,  
t he c i r cui t  cour t ' s  r esol ut i on of  t hat  di sput e i s subj ect  t o t he 
c l ear l y er r oneous st andar d of  r evi ew.   The document ar y evi dence 
except i on has no appl i cat i on i n t hi s case.  

Second,  Just i ce Br adl ey' s asser t i on t hat  pr ecedent  i s c l ear  
on t he ef f ect  of  t he except i on,  Just i ce Br adl ey' s di ssent ,  ¶¶72-
73,  i s er r oneous.   Vei er st ahl er  expr essl y not ed t hat  Wi sconsi n 
" l aw i s i n conf l i c t  as t o our  st andar d of  r evi ew of  f act ual  
det er mi nat i ons or  i nf er ences made by a [ c i r cui t ]  cour t  based 
upon a document ar y r ecor d. "   Vei er st ahl er ,  183 Wi s.  2d at  101 
n. 7 ( c i t i ng Pf ei f er ,  121 Wi s.  2d at  570 ( appl y i ng t he 
" r easonabl eness"  st andar d) ;  Gol z,  80 Wi s.  2d at  241 ( appl y i ng 
t he de novo st andar d) ) .   We do not  r esol ve t hi s  conf l i c t  her e,  
t hough,  because we ar e r evi ewi ng t he ci r cui t  cour t ' s  r esol ut i on 
of  di sput ed f act s,  not  i nf er ences dr awn f r om undi sput ed f act s.  

Fi nal l y,  al t hough one r at i onal e f or  t he c l ear l y er r oneous 
st andar d of  r evi ew i s t hat  " t he [ c i r cui t  cour t ]  i s  i n a [ bet t er ]  
posi t i on t o pass on t he cr edi bi l i t y  of  t he wi t nesses and t he 
wei ght  t o be gi ven t o t hei r  t est i mony, "  Vogt ,  I nc.  v.  
I nt er nat i onal  Br ot her hood of  Teamst er s,  270 Wi s.  315,  71 N. W. 2d 
359 ( 1955) ,  on r ear gument ,  270 Wi s.  321b,  321i ,  74 N. W. 2d 749 
( 1956) ,  anot her  i mpor t ant  basi s i s t he ef f i c i ent  use of  j udi c i al  
r esour ces.   As t he Uni t ed St at es Supr eme Cour t  has expl ai ned:  
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Ass' n,  49 Wi s.  2d 150,  157,  181 N. W. 2d 407 ( 1970)  ( " [ W] her e mor e 

t han one r easonabl e i nf er ence can be dr awn f r om t he cr edi bl e 

evi dence,  t he r evi ewi ng cour t  must  accept  t he one r eached by t he 

f act  f i nder . "  ( quot i ng Er nst  v.  Gr eenwal d,  35 Wi s.  2d 763,  772,  

151 N. W. 2d 706 ( 1967) ) ) .   

¶39 Fur t her mor e,  a f i ndi ng of  f act  i s  c l ear l y er r oneous 

when " i t  i s  agai nst  t he gr eat  wei ght  and cl ear  pr eponder ance of  

t he evi dence. "   St at e v.  Ar i as,  2008 WI  84,  ¶12,  311 Wi s.  2d 

358,  752 N. W. 2d 748 ( quot i ng St at e v.  Sykes,  2005 WI  48,  ¶21 

n. 7,  279 Wi s.  2d 742,  695 N. W. 2d 277) .   Ther ef or e,  al t hough 

evi dence may have pr esent ed compet i ng f act ual  i nf er ences,  t he 

c i r cui t  cour t ' s  f i ndi ngs ar e t o be sust ai ned i f  t hey do not  go 

" agai nst  t he gr eat  wei ght  and cl ear  pr eponder ance of  t he 

evi dence. "   I d. ;  St ei nbach,  291 Wi s.  2d 11,  ¶10.  

                                                                                                                                                             
[ E] ven wher e t he [ t r i al ]  j udge' s  f ul l  knowl edge of  t he 
f act ual  set t i ng can be acqui r ed by t he appel l at e 
cour t ,  t hat  acqui s i t i on wi l l  of t en come at  unusual  
expense,  r equi r i ng t he cour t  t o under t ake t he 
unaccust omed t ask of  r evi ewi ng t he ent i r e r ecor d,  not  
j ust  t o det er mi ne whet her  t her e exi st ed t he usual  
mi ni mum suppor t  f or  t he mer i t s det er mi nat i on made by 
t he f act f i nder  bel ow,  but  t o det er mi ne whet her  ur gi ng 
of  t he opposi t e mer i t s det er mi nat i on was subst ant i al l y  
j ust i f i ed.  

Pi er ce v.  Under wood,  487 U. S.  552,  560 ( 1988) .   I t  saves t he 
ci t i zens of  Wi sconsi n t i me and money f or  us t o appl y t he c l ear l y  
er r oneous st andar d t o t he c i r cui t  cour t ' s  f i ndi ngs,  even when 
t hey ar e based sol el y on document ar y evi dence.   We acknowl edge 
t he val ue i nher ent  i n t hi s ef f i c i ent  use of  j udi c i al  r esour ces.  
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¶40 The par t i es do not  chal l enge t he f i ndi ng of  t he f i r st  

c i r cui t  cour t 11 t hat  Li ndemann was empl oyed by t he Af f i l i at ed 

Hospi t al s ent i t y ,  and t hat  under  t he appl i cabl e st at ut or y scheme 

at  t he t i me of  Li ndemann' s negl i gence,  t he Af f i l i at ed Hospi t al s 

ent i t y was not  a st at ut or y heal t h car e pr ovi der .   Ther ef or e,  

under  t he f act s of  t hi s case Li ndemann i s an empl oyee of  a 

heal t h car e pr ov i der  onl y i f  he was a bor r owed empl oyee of  St .  

Joseph' s12 at  t he t i me of  t he Phel pses'  i nj ur i es. 13   

¶41 We det er mi ne whet her  Li ndemann was a bor r owed empl oyee 

of  St .  Joseph' s by answer i ng t he f ol l owi ng quest i ons:  

( 1)  Di d t he empl oyee act ual l y or  i mpl i edl y consent  t o 
wor k f or  a speci al  empl oyer ? ( 2)  Whose was t he wor k he 
was per f or mi ng at  t he t i me of  i nj ur y? ( 3)  Whose was 
t he r i ght  t o cont r ol  t he det ai l s of  t he wor k bei ng 
per f or med? ( 4)  For  whose benef i t  pr i mar i l y was t he 
wor k bei ng done? 

Seaman,  204 Wi s.  at  163.  

                                                 
11 The Honor abl e Mi chael  P.  Sul l i van pr esi ded bef or e t he 

case was t r ansf er r ed t o t he Honor abl e John A.  Fr anke.  

12 I r oni cal l y,  t he Phel pses had i ni t i al l y  ar gued t hat  
Li ndemann was an empl oyee of  St .  Joseph' s,  i n or der  t o hol d t he 
hospi t al  l i abl e under  t he doct r i ne of  r espondeat  super i or .   They 
dr opped t hi s ar gument  af t er  St .  Joseph' s set t l ed t hei r  c l ai ms.   
The Phel pses now have adopt ed a somewhat  cont r adi ct or y posi t i on,  
ar gui ng t hat  Li ndemann was not  a bor r owed empl oyee of  St .  
Joseph' s,  i n or der  t o avoi d havi ng Gr egor y ' s c l ai m br ought  under  
t he pr ovi s i ons of  Wi s.  St at .  ch.  655.  

13 I n 2005,  t he l egi s l at ur e enact ed Wi s.  St at .  
§ 655. 002( 2) ( c)  ( 2005- 06) ,  whi ch per mi t s gr aduat e medi cal  
educat i on pr ogr ams,  such as t he one oper at ed by t he Af f i l i at ed 
Hospi t al s ent i t y,  t o opt  i nt o t he pr ovi s i ons of  Wi s.  St at .  ch.  
655.   The Af f i l i at ed Hospi t al s ent i t y has si nce t aken t hat  st ep.    
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 1.  Empl oyee consent  

¶42 I n r egar d t o t he f i r st  quest i on posed by t he Seaman 

t est ,  whet her  Li ndemann act ual l y or  i mpl i edl y consent ed t o wor k 

f or  St .  Joseph' s,  t he c i r cui t  cour t  made t he f ol l owi ng f i ndi ng 

of  f act :  

I  f i nd t hat  Doct or  Li ndemann cl ear l y consent ed t o 
wor k f or  St .  Joseph' s Hospi t al .   I ' m not  sur e how l ong 
he was t her e f or  but  he went  t o wor k t her e and was i n 
any r easonabl e sense of  t he phr ase wor ki ng f or  t he 
hospi t al .   That ' s embodi ed i n anot her  subsequent  
f i ndi ng per haps,  but  i n t er ms of  hi s consent ,  he 
c l ear l y consent ed t o t hi s bot h by engagi ng i n t he 
t r ai nee pr ogr am and i n r espondi ng t o t he par t i cul ar  
assi gnment  t o St .  Joseph' s.   That ' s what  he was goi ng 
t her e t o do.   [ The Af f i l i at ed Hospi t al s ent i t y]  had no 
di r ect  i nt er est  i n ser vi ng t he pat i ent s of  St .  
Joseph' s,  ot her  t han t hat  i t  woul d pr ovi de a t r ai ni ng 
oppor t uni t y f or  medi cal  st udent s or  medi cal  r esi dent s.  

Thi s f i ndi ng i s not  " agai nst  t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence. "   Ar i as,  311 Wi s.  2d 358,  ¶12 

( quot i ng Sykes,  279 Wi s.  2d 741,  ¶21 n. 7) .   I t  i s  di f f i cul t  t o 

i magi ne how Li ndemann coul d not  have consent ed t o wor k f or  St .  

Joseph' s when ever yt hi ng t hat  he di d t ook pl ace t her e i n 

f ur t her ance of  St .  Joseph' s pur poses.  

¶43 However ,  t he cour t  of  appeal s made a cont r ar y f i ndi ng 

of  f act ,  asser t i ng " [ t ] her e i s no evi dence t hat  Dr .  Li ndemann 

l ef t  [ t he Af f i l i at ed Hospi t al s ent i t y] ' s  empl oyment  and agr eed 

t o become a St .  Joseph' s empl oyee. "   Phel ps I I I ,  307 Wi s.  2d 

184,  ¶31.   The cour t  of  appeal s '  f act ual  f i ndi ng cont r adi ct s t he 

c i r cui t  cour t ' s  f i ndi ng of  f act  t hat  Li ndemann consent ed t o wor k 

f or  St .  Joseph' s,  whi ch f i ndi ng of  t he c i r cui t  cour t  can be 

over t ur ned onl y i f  i t  was cl ear l y er r oneous.   As quot ed above 
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f r om t he ci r cui t  cour t ' s  f i ndi ng,  t her e was suf f i c i ent  evi dence 

i n t he r ecor d f r om whi ch t he ci r cui t  cour t  coul d pr oper l y f i nd 

t hat  Li ndemann had consent ed t o wor k f or  St .  Joseph' s.   

Fur t her mor e,  i t  i s  not  necessar y,  as t he cour t  of  appeal s  

er r oneousl y assumed,  t hat  a bor r owed empl oyee l eave t he empl oy 

of  hi s or  her  gener al  empl oyer  i n or der  t o become t he bor r owed 

empl oyee of  anot her .   DePr at t  v.  Ser gi o,  102 Wi s.  2d 141,  142 

306 N. W. 2d 62 ( 1981) . 14  An empl oyee can r emai n i n t he empl oy of  

bot h empl oyer s.   I d.  

¶44 When t he Phel pses moved f or  r econsi der at i on of  t he 

c i r cui t  cour t ' s  f i ndi ng on t hi s poi nt ,  whi l e st i l l  bef or e t he 

c i r cui t  cour t ,  t hey ar gued t hat  t her e coul d be no consent  

because t her e was no expr ess cont r act  bet ween Li ndemann and St .  

Joseph' s.   However ,  t her e i s no r equi r ement  of  an expr ess 

cont r act  bet ween a bor r owed empl oyee and a bor r owi ng empl oyer .   

Seaman,  204 Wi s.  at  163.   As we st at ed i n Seaman,  t he quest i on 

i s,  " Di d t he empl oyee act ual l y or  i mpl i edl y consent  t o wor k f or  

a speci al  empl oyer ?"   I d.   The ci r cui t  cour t  r ecogni zed t hi s 

di st i nct i on:  

Whi l e i n some r espect s Li ndemann r emai ned an empl oyee 
of  [ t he Af f i l i at ed Hospi t al s ent i t y] ,  I  f ound t hat  he 
consent ed,  per haps not  expr essl y but  cer t ai nl y qui t e 
c l ear l y,  t o al so become an empl oyee of  St .  Joseph' s 
Hospi t al .  

¶45 Fur t her mor e,  al t hough t her e may not  have been an 

expr ess agr eement  bet ween Li ndemann and St .  Joseph' s,  t her e was 

                                                 
14 See f ur t her  di scussi on of  DePr at t  v.  Ser gi o,  102 Wi s.  2d 

141,  306 N. W. 2d 62 ( 1981) ,  at  ¶53 i nf r a.  
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an expr ess agr eement  bet ween t he Af f i l i at ed Hospi t al s ent i t y and 

St .  Joseph' s.   " [ T] he ex i st ence of  an ar r angement  or  

under st andi ng bet ween a gener al  empl oyer  and a bor r owi ng 

empl oyer  i s r el evant  t o t he i ssue of  an empl oyee' s consent  t o 

ent er  i nt o a new empl oyment  r el at i onshi p wi t h t he bor r owi ng 

empl oyer . "   Bor neman v.  Cor wyn Tr ansp. ,  Lt d. ,  219 Wi s.  2d 346,  

360,  580 N. W. 2d 253 ( 1998) .   Ther ef or e,  t hi s agr eement  f ur t her  

suppor t s t he c i r cui t  cour t ' s  f i ndi ng t hat  Li ndemann consent ed t o 

wor k f or  St .  Joseph' s,  whi ch f i ndi ng i s not  c l ear l y er r oneous.   

2.  Wor k per f or med 

¶46 I n r egar d t o t he second quest i on posed by t he Seaman 

t est ,  whet her  Li ndemann was per f or mi ng St .  Joseph' s wor k at  t he 

t i me of  i nj ur y,  t he c i r cui t  cour t  expl ai ned,  " I  f i nd t hat  

[ Li ndemann]  di d act ual l y ent er [ ]  upon t he wor k of  St .  Joseph' s 

Hospi t al  .  .  .  .   [ T] her e was an i mpl i ed cont r act  f or  

[ Li ndemann]  t o do cer t ai n t hi ngs at  St .  Joseph' s day af t er  day 

on a f ul l - t i me basi s. "  

¶47 The cour t  of  appeal s made a cont r ar y f i ndi ng of  f act  

her e t oo,  i . e. ,  t hat  Li ndemann di d not  per f or m t he wor k of  St .  

Joseph' s,  because " Dr .  Li ndemann pr ovi ded medi cal  ser vi ces 

s i mi l ar  t o t hose pr ovi ded by pr i vat e physi c i ans who ar e not  St .  

Joseph' s empl oyees. "   Phel ps I I I ,  307 Wi s.  2d 184,  ¶31.   Agai n,  

t hi s f i ndi ng of  f act  st ems f r om t he cour t  of  appeal s '  er r oneous 

deci s i on t o i ndependent l y make f i ndi ngs of  f act ,  r at her  t han 

r evi ewi ng t he ci r cui t  cour t ' s  f i ndi ngs t o det er mi ne whet her  t he 

c i r cui t  cour t ' s  f i ndi ngs wer e cl ear l y er r oneous.    
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¶48 Her e,  appl y i ng t he cor r ect  st andar d of  r evi ew,  we 

concl ude t hat  t he c i r cui t  cour t ' s  f act ual  f i ndi ng,  t hat  

Li ndemann per f or med t he wor k of  St .  Joseph' s,  i s  not  c l ear l y 

er r oneous.   Li ndemann was an unl i censed f i r st - year  medi cal  

r esi dent .   He was not  aut hor i zed t o wor k at  any l ocat i on ot her  

t han St .  Joseph' s.   Whi l e at  St .  Joseph' s,  Li ndemann car ed f or  

pat i ent s admi t t ed t o St .  Joseph' s.   St .  Joseph' s pur pose f or  

exi st ence was t o t r eat  t he pat i ent s admi t t ed t o i t s f aci l i t y .   

Because Li ndemann assi st ed St .  Joseph' s i n f ul f i l l i ng i t s heal t h 

car e pur pose by car i ng f or  St .  Joseph' s pat i ent s,  t he c i r cui t  

cour t ' s  f i ndi ng t hat  Li ndemann was doi ng t he wor k of  St .  

Joseph' s i s not  " agai nst  t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence. "   Ar i as,  311 Wi s.  2d 358,  ¶12 

( quot i ng Sykes,  279 Wi s.  2d 742,  ¶21 n. 7) .   Accor di ngl y,  t hat  

f i ndi ng of  t he c i r cui t  cour t  i s  not  c l ear l y er r oneous.   St at e v.  

Johnson,  2004 WI  94,  ¶10,  273 Wi s.  2d 626,  681 N. W. 2d 901 

( expl ai ni ng t hat  a c i r cui t  cour t ' s  f i ndi ngs of  f act  wi l l  be 

uphel d unl ess t hey ar e c l ear l y er r oneous) .  

 3.  Ri ght  t o cont r ol  

¶49 I n r egar d t o whet her  St .  Joseph' s had t he r i ght  t o 

cont r ol  t he det ai l s of  Li ndemann' s wor k,  t he c i r cui t  cour t  f ound 

as f ol l ows:  

I  f i nd t hat  St .  Joseph' s had pr i mar y cont r ol  over  t he 
det ai l s of  [ Li ndemann' s]  wor k t o be per f or med and t o 
det er mi ne how t he wor k shoul d be done.  .  .  .  

I  f i nd t hat  on any r easonabl e day- t o- day basi s i n 
t er ms of  hour s and wor k t o be per f or med and 
assi gnment s t hat  t hi s was cont r ol l ed by St .  Joseph' s 
Hospi t al .   Ther e' s no evi dence about  any speci f i c  
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i nvol vement  by [ t he Af f i l i at ed Hospi t al s ent i t y]  i n 
t he day- t o- day det ai l s of  Li ndemann' s wor k.  .  .  .  

The det ai l s of  t he wor k on a day- t o- day basi s 
wer e c l ear l y cont r ol l ed by St .  Joseph' s,  at  l east  
t hat ' s t he over whel mi ng i nf er ence t hat  I  have f r om 
what  I  have r ead,  t hat  [ St .  Joseph' s]  deci ded when and 
wher e he wor ked and what  pat i ent s he was wor ki ng wi t h 
and what  f or ms he woul d use and t hat  sor t  of  day- t o-
day busi ness.  

¶50 The cour t  of  appeal s once agai n made a cont r ar y 

f i ndi ng,  det er mi ni ng t hat  St .  Joseph' s di d not  have t he r i ght  t o 

cont r ol  t he det ai l s of  Li ndemann' s wor k:  

[ The Af f i l i at ed Hospi t al s ent i t y]  di r ect ed whi ch 
hospi t al  Dr .  Li ndemann wor ked at  and pai d hi m.   Dr .  
Li ndemann and [ t he Af f i l i at ed Hospi t al s ent i t y]  had a 
wr i t t en cont r act ,  and [ t he Af f i l i at ed Hospi t al s 
ent i t y]  had t he sol e r i ght  t o t er mi nat e hi m.  [ The 
Af f i l i at ed Hospi t al s ent i t y]  never  r el i nqui shed any 
cont r ol  over  Dr .  Li ndemann.   I ndeed,  as not ed,  whi l e 
at  St .  Joseph' s  no hospi t al  empl oyee super vi sed Dr .  
Li ndemann,  and Dr .  Li ndemann was never  gi ven a 
handbook or  any r ul es set t i ng out  St .  Joseph' s  
pr ocedur es.   Thus,  t he r i ght  t o cont r ol  Dr .  Li ndemann 
r emai ned i n t he hands of  [ t he Af f i l i at ed Hospi t al s 
ent i t y] ' s  pr ogr am di r ect or ,  [ Af f i l i at ed Hospi t al s 
ent i t y]  seni or  r esi dent s and pr i vat e physi c i ans.  

Phel ps I I I ,  307 Wi s.  2d 184,  ¶31.   The cour t  of  appeal s 

suppor t ed i t s f i ndi ng by c i t i ng evi dence i n t he r ecor d.   

However ,  t hi s i ndependent  sear ch of  t he r ecor d f or  evi dence i n 

suppor t  of  a f act ual  f i ndi ng cont r ar y t o t he c i r cui t  cour t ' s  

f i ndi ng of  f act  i s  not  t he pr oper  r ol e of  an appel l at e cour t .  

¶51 I nst ead,  under  t he pr oper  st andar d of  r evi ew,  

appel l at e cour t s  ar e t o uphol d a c i r cui t  cour t ' s  f i ndi ngs of  

f act  unl ess t hose f i ndi ngs go " agai nst  t he gr eat  wei ght  and 

cl ear  pr eponder ance of  t he evi dence. "   Ar i as,  311 Wi s.  2d 358,  
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¶12 ( quot i ng Sykes,  279 Wi s.  2d 742,  ¶21 n. 7) .   Her e,  we once 

agai n concl ude t hat  t he c i r cui t  cour t ' s  f i ndi ng of  f act  i s  not  

c l ear l y er r oneous.   The r ecor d i s r epl et e wi t h evi dence t hat  St .  

Joseph' s cont r ol l ed t he det ai l s of  Li ndemann' s wor k.   For  

exampl e,  Li ndemann t est i f i ed i n hi s deposi t i on as f ol l ows:  

[ Phel pses'  At t or ney]   Whi l e you wer e at  St .  Joseph' s 
Hospi t al ,  was i t  your  under st andi ng you wer e r equi r ed 
t o compl y wi t h t he pol i c i es and pr ocedur es of  St .  
Joseph' s Hospi t al  i n pr ovi di ng pr of essi onal  car e and 
ser vi ces t o pat i ent s at  St .  Joseph' s Hospi t al ? 

[ Li ndemann]   Yes.  

[ Phel pses'  At t or ney]   And di d St .  Joseph' s Hospi t al  
have t he r i ght  t o cont r ol  your  day- t o- day act i v i t i es 
i n t er ms of  i nt er act i on wi t h pat i ent s at  St .  Joseph' s 
Hospi t al ? 

[ Li ndemann]   Yes.  

I n addi t i on,  Dr .  Mahendr  S.  Kochar ,  Execut i ve Di r ect or  of  t he 

Af f i l i at ed Hospi t al s ent i t y,  st at ed i n hi s af f i davi t :  

Whi l e [ t he Af f i l i at ed Hospi t al s ent i t y]  i s  t he 
t echni cal  and l egal  empl oyer  of  t he r esi dent s ,  [ t he 
Af f i l i at ed Hospi t al s ent i t y]  has no r esponsi bi l i t y  f or  
t r ai ni ng or  super vi s i on and cont r ol  of  t he r esi dent s 
at  t he var i ous hospi t al s wher e t hey ar e pl aced.  .  .  .   
[ The Af f i l i at ed Hospi t al s ent i t y]  i s ,  i n essence a 
condui t  t o f aci l i t at e payment s,  and has no super vi sor y 
or  cont r ol  r ol e over  t he r esi dent s.  

.  .  .  

[ The Af f i l i at ed Hospi t al s ent i t y]  has no knowl edge of  
t he speci f i c  r esponsi bi l i t i es of  Dr .  Li ndemann or  any 
ot her  r esi dent s at  var i ous hospi t al s i ncl udi ng St .  
Joseph' s Hospi t al .  

Fi nal l y,  Pat r i c i a Kal dor  ( Kal dor ) ,  t he pr esi dent  of  St .  

Joseph' s,  t est i f i ed i n her  deposi t i on as f ol l ows:  
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[ Phel pses'  At t or ney]   Ar e r esi dent s who wor k at  St .  
Joseph' s Hospi t al  r equi r ed t o f ol l ow pol i c i es and 
pr ocedur es of  St .  Joseph' s Hospi t al ? 

[ Kal dor ]   Yes.  

I n l i ght  of  t hi s evi dence,  we cannot  concl ude t hat  t he c i r cui t  

cour t ' s  f i ndi ng i s cont r ar y t o " t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence. "   Ar i as,  311 Wi s.  2d 358,  ¶12 

( quot i ng Sykes,  279 Wi s.  2d 742,  ¶21 n. 7) .    

¶52 When t he Phel pses moved f or  r econsi der at i on of  t he 

c i r cui t  cour t ' s  deci s i on on t he bor r owed empl oyee quest i on,  t hey 

ar gued t hat  i n or der  f or  a bor r owi ng empl oyer  t o cont r ol  t he 

det ai l s of  t he bor r owed empl oyee' s per f or mance,  t he l oani ng 

empl oyer  must  r el i nqui sh f ul l  and excl usi ve cont r ol  of  t he 

bor r owed empl oyee.   Edwar ds v.  Cut l er - Hammer ,  I nc. ,  272 Wi s.  54,  

64,  74 N. W. 2d 606 ( 1956)  ( " I f  [ t he l oani ng mast er ]  can show t hat  

he has l oaned t he ser vant  t o anot her  and sur r ender ed t o t he 

bor r ower  al l  di r ect i on and cont r ol  over  hi m,  t hen t he bor r ower  

becomes t he mast er ,  who i s al one l i abl e f or  t he act s of  t he 

ser vant . "  ( quot i ng Ander son v.  Abr amson,  13 N. W. 2d 315,  316 

( I owa 1944) ) ) .   The ci r cui t  cour t  r esponded as f ol l ows:  

The desi gn of  t he r esi dency pr ogr am cont empl at ed t hat  
t he hospi t al  woul d cont r ol  t he r out i ne " det ai l s of  
[ Li ndemann' s]  wor k. "   I t  al so cont empl at ed t hat  [ t he 
Af f i l i at ed Hospi t al s ent i t y]  woul d not  cont r ol  or  
super vi se Li ndemann' s medi cal  j udgment .   I n an 
af f i davi t ,  t he Execut i ve Di r ect or  of  [ t he Af f i l i at ed 
Hospi t al s ent i t y]  asser t [ ed]  t hat  [ t he Af f i l i at ed 
Hospi t al s ent i t y]  ha[ d]  no r esponsi bi l i t y  f or  t r ai ni ng 
or  super vi s i on and cont r ol  of  t he r esi dent s or  t he 
var i ous hospi t al s wher e t hey ar e pl aced.  .  .  .  
Accor di ng t o t he af f i davi t  [ of  t he Execut i ve 
Di r ect or ] ,  a f i r st  year  r esi dent  woul d be " under  t he 
super vi s i on and cont r ol  of  t he pat i ent ' s at t endi ng 



No.  2006AP2599   

 

29 
 

physi c i an. "   Thi s evi dence i s not  cont r over t ed i n any 
mat er i al  way,  and i t ,  per haps al ong wi t h ot her  s i mi l ar  
evi dence,  f or med t he basi s on whi ch Judge Sul l i van 
di smi ssed [ t he Af f i l i at ed Hospi t al s ent i t y]  f r om t hi s 
case,  f i ndi ng t hat  i t  di d not  cont r ol  Li ndemann' s 
per f or mance as a physi c i an.  

¶53 I n DePr at t ,  we concl uded t hat  no f i ndi ng t hat  t he 

gener al  empl oyer  r el i nqui shed f ul l  and excl usi ve cont r ol  over  

t he bor r owed empl oyee under  al l  c i r cumst ances i s r equi r ed i n 

or der  f or  t he bor r owi ng empl oyer  t o have t he r i ght  t o cont r ol  

t he det ai l s of  t he wor k per f or med f or  t he bor r owi ng empl oyer .   

DePr at t ,  102 Wi s.  2d at  142.   We expl ai ned:   

Under  t he bor r owed ser vant  r ul e,  t he bor r owi ng mast er ,  
not  t he l oani ng mast er ,  i s  l i abl e f or  t he negl i gent  
act s of  a l oaned ser vant  i f  t he l oaned ser vant  becomes 
t he ser vant  of  t he bor r owi ng mast er [ , ]  .  .  .  even 
t hough t he l oaned ser vant  r emai ns i n t he empl oy of  t he 
l oani ng mast er  and i s act i ng wi t hi n t he scope of  hi s 
empl oyment  wi t h t he l oani ng mast er .  

I d.  at  142.   As t he c i r cui t  cour t ' s  di scussi on i ndi cat es,  i t s  

f i ndi ng t hat  St .  Joseph' s had t he r i ght  t o cont r ol  Li ndemann' s 

dai l y act i v i t i es  as he car ed f or  St .  Joseph' s pat i ent s i s 

suppor t ed by t he r ecor d.   The onl y empl oyer  who r easonabl y coul d 

be seen t o have exer ci sed cont r ol  over  t he det ai l s of  

Li ndemann' s wor k was St .  Joseph' s.   We t her ef or e concl ude t hat  

t he c i r cui t  cour t ' s  f i ndi ng,  t hat  St .  Joseph' s had t he r i ght  t o 

cont r ol  t he det ai l s of  Li ndemann' s wor k,  i s  not  c l ear l y 

er r oneous.  

 4.  Pr i mar y benef i t  

¶54 I n r egar d t o whet her  Li ndemann' s wor k was per f or med 

f or  St .  Joseph' s pr i mar y benef i t ,  t he c i r cui t  cour t  expl ai ned:  
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I  f i nd t hat  [ Li ndemann' s wor k]  was bei ng done 
pr i mar i l y f or  t he benef i t  of  St .  Joseph' s.   Obvi ousl y 
any empl oyee wor ks f or  t hei r  own benef i t .   Obvi ousl y 
t o t he ext ent  t hat  [ t he Af f i l i at ed Hospi t al s ent i t y]  
want ed t o r un a pr ogr am and pr ovi de t r ai ni ng 
oppor t uni t i es,  t her e was a benef i t  t o [ t he Af f i l i at ed 
Hospi t al s ent i t y] .   But  when one l ooks at  t he t asks 
and wor k per f or med by t hi s  per son,  t hat  wor k was 
pr i mar i l y f or  t he benef i t  of  St .  Joseph' s Hospi t al .  

¶55 Once agai n,  t he cour t  of  appeal s made a cont r ar y 

f i ndi ng of  f act  and asser t ed t hat  Li ndemann' s wor k di d not  

pr i mar i l y benef i t  St .  Joseph' s  because " Dr .  Li ndemann' s ser vi ces 

benef i t t ed t he pat i ent s of  t he hospi t al  and t he pr i vat e 

physi c i ans[ ; ]  most  of  al l ,  Dr .  Li ndemann' s wor k ai ded [ t he 

Af f i l i at ed Hospi t al s ent i t y]  i n i t s mi ssi on t o t r ai n f i r st - year  

r esi dent s i n or der  t o become l i censed physi c i ans. "   Phel ps I I I ,  

307 Wi s.  2d 184,  ¶31.   Thi s di scussi on f ai l s t o r evi ew t he 

ci r cui t  cour t ' s  f i ndi ng of  f act  under  t he c l ear l y er r oneous 

st andar d,  whi ch,  when appl i ed,  r equi r es t he r ev i ewi ng cour t  t o 

uphol d t he c i r cui t  cour t ' s  f i ndi ngs unl ess t hey go " agai nst  t he 

gr eat  wei ght  and cl ear  pr eponder ance of  t he evi dence. "   Ar i as,  

311 Wi s.  2d 358,  ¶12 ( quot i ng Sykes,  279 Wi s.  2d 742,  ¶21 n. 7) .    

¶56 Appl y i ng t he cor r ect  st andar d of  r evi ew,  however ,  we 

once agai n concl ude t hat  t he c i r cui t  cour t ' s  f i ndi ng i s not  

c l ear l y er r oneous.   We not e t hat  t hi s f act or ,  i . e. ,  f or  whose 

benef i t  t he wor k was pr i mar i l y per f or med,  i s l ar gel y der i vat i ve 

of  t he ot her  f act ual  f i ndi ngs.   Li ndemann' s conduct  was 

cont r ol l ed by St .  Joseph' s pol i ci es and pr ocedur es;  he wor ked t o 

car r y out  t he ver y pur pose of  St .  Joseph' s exi st ence;  and hi s 

consent  t o wor k f or  St .  Joseph' s i s appar ent  t hr ough hi s 
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conduct .   To say t hat  Li ndemann was not  wor ki ng f or  St .  Joseph' s  

pr i mar y benef i t  woul d be t o say t hat  no empl oyee wor ks f or  hi s  

or  her  empl oyer ' s pr i mar y benef i t .   Ther ef or e,  t he c i r cui t  

cour t ' s  f i ndi ng of  f act  on t hi s  poi nt  does not  go " agai nst  t he 

gr eat  wei ght  and cl ear  pr eponder ance of  t he evi dence. "   I d.  

( quot i ng Sykes,  279 Wi s.  2d 742,  ¶21 n. 7) .   Accor di ngl y,  i t  i s  

not  c l ear l y er r oneous.  

 5.  Concl usi on 

¶57 Because we have uphel d al l  of  t he c i r cui t  cour t ' s  

f i ndi ngs of  f act  r egar di ng whet her  Li ndemann was a bor r owed 

empl oyee,  we concl ude t hat  Li ndemann was a bor r owed empl oyee,  

under  t he t est  est abl i shed i n Seaman.   The ci r cui t  cour t ' s  

f i ndi ng makes cl ear  t hat ,  under  t he f i r st  f act or ,  Li ndemann 

consent ed t o wor k f or  St .  Joseph' s.   Seaman,  204 Wi s.  at  163.   

Under  t he second f act or ,  t he c i r cui t  cour t ' s  f i ndi ng 

demonst r at es t hat  Li ndemann was per f or mi ng t he wor k of  St .  

Joseph' s at  t he t i me of  t he i nj ur y.   I d.   Under  t he t hi r d 

f act or ,  St .  Joseph' s had t he r i ght  t o cont r ol  t he det ai l s of  t he 

wor k Li ndemann per f or med.   I d.   Fi nal l y,  Li ndemann' s wor k was 

per f or med pr i mar i l y f or  t he benef i t  of  St .  Joseph' s,  t her eby 

sat i sf y i ng t he f our t h Seaman f act or .   I d.    

¶58 Seaman expl ai ns t hat  when f act s ar e f ound suf f i c i ent  

t o sat i sf y t he f our  f act ual  par t s of  i t s  t est ,  t he " r el at i on of  

empl oyer  and empl oyee exi st s as bet ween a speci al  empl oyer  t o 

whom an empl oyee i s l oaned. "   I d.   Her e,  we concl ude t hat  

suf f i c i ent  f act s wer e f ound by t he c i r cui t  cour t  f or  us t o 

concl ude,  as a mat t er  of  l aw,  t hat  t he r el at i onshi p of  bor r owi ng 
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empl oyer  and bor r owed empl oyee exi st ed bet ween St .  Joseph' s 

Hospi t al  and Li ndemann when t he Phel pses'  c l ai ms ar ose.    

¶59 That  t he cour t  of  appeal s r eached a cont r ar y  r esul t ,  

Phel ps I I I ,  307 Wi s.  2d 184,  ¶31,  st ems f r om i t s f ai l ur e t o 

appl y t he appr opr i at e st andar d of  r evi ew t o t he c i r cui t  cour t ' s  

f i ndi ngs of  f act  and f r om i t s er r oneous vi ew t hat  an empl oyee 

must  l eave t he empl oy of  a gener al  empl oyer  bef or e t hat  empl oyee 

coul d become t he empl oyee of  a bor r owi ng empl oyer .   

¶60 Because Li ndemann was St .  Joseph' s bor r owed empl oyee,  

" [ t ] he r el at i on of  empl oyer  and empl oyee exi st [ ed] "  bet ween 

Li ndemann and St .  Joseph' s,  Seaman,  204 Wi s.  at  163,  and 

accor di ngl y,  Li ndemann was an empl oyee of  a heal t h car e pr ovi der  

wi t hi n t he meani ng of  Wi s.  St at .  ch.  655 and Wi s.  St at .  

§ 893. 55( 4) .   As a r esul t ,  Gr egor y ' s c l ai m f or  byst ander  

negl i gent  i nf l i c t i on of  emot i onal  di st r ess i s subj ect  t o t hose 

st at ut or y pr ovi s i ons.  

C.  Ef f ect  of  Wi s.  St at .  ch.  655 

¶61 Af t er  we gr ant ed def endant s '  pet i t i on f or  r evi ew,  we 

r equest ed suppl ement al  br i ef i ng f r om t he par t i es t o addr ess 

whet her  Wi s.  St at .  ch.  655 bar s c l ai ms br ought  by a byst ander  

who cl ai ms t hat  an empl oyee of  a heal t h car e pr ovi der ,  or  t he 

heal t h car e pr ovi der  i t sel f ,  negl i gent l y pr ovi ded heal t h car e 

ser vi ces t o a r el at i ve of  t he byst ander  t hat  caused emot i onal  
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di st r ess t o t he byst ander . 15  Havi ng concl uded t hat  Li ndemann i s  

an empl oyee of  a heal t h car e pr ovi der  because he i s a bor r owed 

empl oyee of  St .  Joseph' s,  t he answer  t o t hi s quest i on i s 

di sposi t i ve i n our  det er mi nat i on of  whet her  Gr egor y ' s c l ai m i s  

act i onabl e under  Wi sconsi n l aw. 16   

¶62 We had t he oppor t uni t y t o addr ess t hi s ver y quest i on 

i n Fi nnegan,  but  a maj or i t y of  t he cour t  coul d not  agr ee.   See 

                                                 
15 We al so asked t he par t i es f or  suppl ement al  br i ef i ng t o 

addr ess whet her  t hi s i ssue had been wai ved.   Wi t hout  addr essi ng 
t he r el at i ve mer i t s of  t he ar gument s f or  and agai nst  wai ver ,  we 
concl ude t hat  we have t he aut hor i t y t o addr ess i t .   " Thi s cour t  
has t he di scr et i on t o r evi ew an i ssue t hat  has been wai ved when 
i t  i nvol ves a quest i on of  l aw,  has been br i ef ed by t he opposi ng 
par t i es,  and i s of  suf f i c i ent  publ i c i nt er est  t o mer i t  a 
deci s i on. "   Gumz v.  N.  St at es Power  Co. ,  2007 WI  135,  ¶73,  305 
Wi s.  2d 263,  742 N. W. 2d 271 ( c i t i ng Apex El ecs.  Cor p.  v.  Gee,  
217 Wi s.  2d 378,  384,  577 N. W. 2d 23 ( 1998) ) .   Whet her  Wi s.  St at .  
ch.  655 bar s c l ai ms agai nst  heal t h car e pr ovi der s and t hei r  
empl oyees f or  byst ander  negl i gent  i nf l i c t i on of  emot i onal  
di st r ess i s pur el y a quest i on of  l aw;  i t  has been br i ef ed by 
bot h par t i es;  and we concl ude t hat  i t  i s  of  consi der abl e publ i c 
i nt er est .   See Fi nnegan,  263 Wi s.  2d 574,  ¶¶16- 18 ( l ead opi ni on 
of  Sykes,  J. ) .  

16 I n t he same way t hat  Wi s.  St at .  § 893. 55( 4) ' s caps on 
noneconomi c damages appl y wher e t he cl ai ms ar e br ought  agai nst  
" heal t h car e pr ovi der s and al l  empl oyes of  heal t h car e 
pr ovi der s, "  see supr a not e 4,  t he c l ai ms f or  whi ch Wi s.  St at .  
ch.  655 appl i es ar e t hose br ought  agai nst  heal t h car e pr ovi der s 
and empl oyees of  heal t h car e pr ovi der s.   Wi s.  St at .  § 655. 005( 1)  
( " Any per son l i s t ed i n s.  655. 007 havi ng a c l ai m or  a der i vat i ve 
c l ai m agai nst  a heal t h car e pr ov i der  or  an empl oye of  t he heal t h 
car e pr ovi der ,  f or  damages f or  bodi l y i nj ur y or  deat h due t o 
act s or  omi ssi ons of  t he empl oye of  t he heal t h car e pr ovi der  
act i ng wi t hi n t he scope of  hi s or  her  empl oyment  and pr ovi di ng 
heal t h car e ser vi ces,  i s  subj ect  t o t hi s chapt er . " )   Si nce 
Li ndemann i s a bor r owed empl oyee of  St .  Joseph' s ,  and t her ef or e 
an empl oyee of  a heal t h car e pr ovi der ,  ch.  655 appl i es t o 
Gr egor y ' s c l ai m under  § 655. 005( 1) .  
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Fi nnegan v.  Pat i ent s Comp.  Fund,  2003 WI  98,  ¶2,  263 Wi s.  2d 

574,  666 N. W. 2d 797 ( l ead opi ni on of  Sykes,  J. ) .   Today,  we 

expr essl y adopt  Just i ce Sykes'  l ead opi ni on i n Fi nnegan,  and 

hol d t hat  Wi s.  St at .  ch.  655 does not  per mi t  byst ander  c l ai ms 

f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess ar i s i ng f r om 

medi cal  mal pr act i ce of  heal t h car e pr ovi der s and t hei r  

empl oyees.   As Just i ce Sykes not ed:  

[ N] ei t her  Wi s.  St at .  § 655. 005 nor  Wi s.  St at .  
§ 655. 007 speci f i cal l y descr i bes a [ byst ander ]  t ype 
cl ai m f or  emot i onal  di st r ess or  conf er s st andi ng on a 
byst ander  t o br i ng such a c l ai m i n a medi cal  
mal pr act i ce l awsui t .   Sect i on 655. 005( 1)  r ef er s t o al l  
c l ai ms or  der i vat i ve c l ai ms " f or  damages f or  bodi l y 
i nj ur y or  deat h, "  and Wi s.  St at .  § 655. 007 r ef er s t o 
t he c l ai ms of  pat i ent s and t he der i vat i ve c l ai ms of  
speci f i ed r el at i ves " f or  i nj ur y  or  deat h on account  of  
mal pr act i ce. "   Emot i onal  di st r ess c l ai ms ar i s i ng f r om 
wi t nessi ng an i nj ur y- causi ng event  as a r el at ed 
byst ander  const i t ut e an ent i r el y di f f er ent  c l ass of  
c l ai m and ar e not  ment i oned.  

 The st at ut es speci f y t hat  a r el at i ve' s c l ai m must  
be der i vat i ve t o f al l  wi t hi n t he scope of  al l owabl e 
medi cal  mal pr act i ce r ecover y,  and onl y cer t ai n 
r el at i ves ar e i ncl uded.   See Wi s.  St at .  § 655. 007 
( " [ A] ny spouse,  par ent ,  mi nor  s i bl i ng or  chi l d of  t he 
pat i ent  havi ng a der i vat i ve c l ai m f or  i nj ur y or  deat h 
on account  of  mal pr act i ce i s subj ect  t o t hi s 
chapt er . " ) ;  Wi s.  St at .  § 655. 005( 1)  ( " Any per son 
l i s t ed i n s.  655. 007 havi ng a c l ai m or  a der i vat i ve 
c l ai m agai nst  a heal t h car e pr ovi der  .  .  .  i s  subj ect  
t o t hi s chapt er . " ) .   Our  j ur i spr udence out l i nes t he 
t ypes of  c l ai ms t hat  ar e consi der ed der i vat i ve.   
Cl ai ms f or  t he l oss of  soci et y,  compani onshi p,  and 
consor t i um ar e der i vat i ve even t hough t hey t echni cal l y 
" bel ong"  t o t he c l ose r el at i ve maki ng t he cl ai m.   
Kor t h v.  Am.  Fami l y I ns.  Co. ,  115 Wi s.  2d 326,  331,  
340 N. W. 2d 494 ( 1983)  ( a par ent ' s c l ai m f or  l oss of  
soci et y and compani onshi p wi t h a chi l d i s der i vat i ve) ;  
Peepl es v.  Sar gent ,  77 Wi s.  2d 612,  643,  253 N. W. 2d 
459 ( 1977)  ( [ A]  c l ai m f or  l oss of  consor t i um i s [ a]  
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der i vat i ve per sonal  i nj ur y r i ght  whi ch does not  pass 
t o [ t he]  bankr upt cy t r ust ee[ . ] ) ;  Ri chi e v.  Am.  Fami l y  
Mut .  I ns.  Co. ,  140 Wi s.  2d 51,  56,  409 N. W. 2d 146 ( Ct .  
App.  1987)  ( [ A]  c l ai m f or  l oss of  consor t i um i s 
der i vat i ve i n t hat  " i t  der i ves f r om physi cal  or  ment al  
i nj ur i es suf f er ed by a f ami l y member . " ) .  

I d. ,  ¶¶25- 26 ( l ead opi ni on of  Sykes,  J. ) .    

¶63 The l ead opi ni on i n Fi nnegan expl ai ned t hat  a c l ai m 

f or  t he negl i gent  i nf l i c t i on of  emot i onal  di st r ess t o a 

byst ander  i s a di r ect ,  not  a der i vat i ve,  c l ai m,  because such a 

c l ai m " does not  depend on t he pr i mar y t or t  v i ct i m' s abi l i t y  t o 

make t he cl ai m. "   I d. ,  ¶27.   St at ed ot her wi se,  a der i vat i ve 

c l ai m ar i ses f r om t he t or t  i nj ur y t o anot her ;  i t  does not  have 

i t s own el ement s of  pr oof  t hat  ar e di st i nct  f r om t he negl i gence 

cl ai m t o whi ch i t  at t aches;  and i t  must  be j oi ned i n t he same 

act i on t hat  br i ngs t he pr i mar y per sonal  i nj ur y c l ai m.   I d. ,  ¶28.   

By cont r ast ,  a c l ai m of  byst ander  emot i onal  di st r ess has 

el ement s t hat ,  whi l e ar i s i ng f r om t he under l y i ng negl i gence,  ar e 

di st i nct  and subj ect  t o separ at e pr oof .   Bowen v.  Lumber mens 

Mut .  Cas.  Co. ,  183 Wi s.  2d 627,  657- 58,  517 N. W. 2d 432 ( 1994) .   

As Just i ce Sykes expl ai ned:    

[ A]  c l ai m f or  negl i gent  i nf l i c t i on of  emot i onal  
di st r ess i s not  consi der ed der i vat i ve;  al t hough i t  
ar i ses f r om a shar ed set  of  under l y i ng f act s,  as do 
l oss of  soci et y,  compani onshi p,  or  consor t i um cl ai ms[ .   
N] egl i gent  i nf l i c t i on of  emot i onal  di st r ess i s an 
i ndependent  t or t  i nj ur y suf f er ed by t he byst ander  
hi msel f  or  her sel f  as a r esul t  of  t he shock of  havi ng 
wi t nessed an ext r aor di nar y and t r aumat i c event .   
[ Bowen v.  Lumber mens Mut .  Cas.  Co. ,  183 Wi s.  2d 627,  
657- 58,  517 N. W. 2d 432 ( 1994) ] .  .  .  .   A [ byst ander ]  
c l ai m f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess 
does not  depend on t he pr i mar y t or t  v i ct i m' s  abi l i t y 
t o make t he cl ai m.  
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 A pl ai nt i f f  who sues f or  negl i gent  i nf l i c t i on of  
emot i onal  di st r ess .  .  .  i s  asser t i ng t hat  he or  she 
has been t he vi ct i m of  an i ndependent  t or t ,  not  t hat  
he or  she has a separ at e but  dependent  damages cl ai m 
der i v i ng f r om a t or t  i nj ur y t o anot her ,  as i n a 
der i vat i ve c l ai m such as l oss of  consor t i um or  soci et y 
and compani onshi p.  .  .  .   Unl i ke a .  .  .  byst ander  
c l ai m,  a der i vat i ve c l ai m f or  l oss of  consor t i um or  
l oss of  soci et y and compani onshi p does not  have i t s 
own el ement s di st i nct  f r om t he negl i gence cl ai m t o 
whi ch i t  at t aches;  j ur i es ar e i nst r uct ed t hat  l oss of  
consor t i um or  l oss of  soci et y and compani onshi p ar e 
cat egor i es of  damages,  not  separ at e negl i gence 
i nqui r i es.  .  .  .   

Fi nnegan,  263 Wi s.  2d 574,  ¶¶27- 28 ( l ead opi ni on of  Sykes,  J. ) .   

¶64 " Chapt er  655 const i t ut es t he excl usi ve pr ocedur e and 

r emedy f or  medi cal  mal pr act i ce i n Wi sconsi n"  agai nst  heal t h car e 

pr ovi der s,  as t hat  t er m i s def i ned i n Wi s.  St at .  § 655. 001( 8) ,  

and t hei r  empl oyees.   I d. ,  ¶22 ( l ead opi ni on of  Sykes,  J. )  

( c i t i ng Czapi nski  v.  St .  Fr anci s Hosp. ,  I nc. ,  2000 WI  80,  ¶14,  

236 Wi s.  2d 316,  613 N. W. 2d 120;  Ri neck v.  Johnson,  155 Wi s.  2d 

659,  665,  456 N. W. 2d 336 ( 1990) ;  St at e ex r el .  St r ykowski  v.  

Wi l k i e,  81 Wi s.  2d 491,  499,  261 N. W. 2d 434;  Zi ul kowski  v.  

Ni er engar t en,  210 Wi s.  2d 98,  102,  565 N. W. 2d 164 ( Ct .  App.  

1997) ) .   Chapt er  655 does not  per mi t  c l ai ms ot her  t han t hose 

l i s t ed i n Wi s.  St at .  §§ 655. 005( 1)  and 655. 007.   I d. ,  ¶30 ( l ead 

opi ni on of  Sykes,  J. ) .   Byst ander  c l ai ms f or  negl i gent  

i nf l i c t i on of  emot i onal  di st r ess asser t ed agai nst  heal t h car e 

pr ovi der s or  empl oyees of  heal t h car e pr ovi der s ar i s i ng f r om 

al l eged medi cal  mal pr act i ce ar e gover ned by ch.  655.   I d.   They 

ar e not  der i vat i ve c l ai ms,  and ar e not  among t he cl ai ms l i s t ed 

i n §§ 655. 005( 1)  and 655. 007.   I d.    

¶65 As Just i ce Sykes expl ai ned:  
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Because Chapt er  655 excl usi vel y gover ns al l  c l ai ms 
ar i s i ng out  of  medi cal  mal pr act i ce [ agai nst  heal t h 
car e pr ovi der s and t hei r  empl oyees] ,  and because t he 
l egi s l at ur e di d not  i ncl ude [ byst ander ]  c l ai ms i n Wi s.  
St at .  §§ 655. 005( 1)  or  655. 007,  .  .  .  negl i gent  
i nf l i c t i on of  emot i onal  di st r ess c l ai ms ar i s i ng out  of  
medi cal  mal pr act i ce ar e not  act i onabl e under  Wi sconsi n 
l aw.  

I d.  

¶66 Li ndemann was a bor r owed empl oyee of  St .  Joseph' s;  

t her ef or e,  he was an empl oyee of  a heal t h car e pr ovi der .   

Gr egor y ' s c l ai m ar i ses f r om al l eged medi cal  mal pr act i ce;  

t her ef or e,  Wi s.  St at .  ch.  655 appl i es t o Gr egor y ' s c l ai m.   

Because Gr egor y ' s c l ai m i s one f or  byst ander  negl i gent  

i nf l i c t i on of  emot i onal  di st r ess and ch.  655 does not  per mi t  

such cl ai ms,  Gr egor y ' s c l ai m i s not  r ecogni zed by Wi sconsi n l aw.   

We t her ef or e r ever se t he deci s i on of  t he cour t  of  appeal s,  and 

r emand t o t he c i r cui t  cour t  t o i ssue an or der  di smi ssi ng 

Gr egor y ' s c l ai m. 17 
                                                 

17 Li ndemann and Physi c i ans al so ar gue t hat  t he r ecor d i s 
i nsuf f i c i ent  t o suppor t  Gr egor y ' s c l ai m f or  byst ander  negl i gent  
i nf l i c t i on of  emot i onal  di st r ess under  t he maj or i t y r at i onal e i n 
Fi nnegan.   The Phel pses di sagr ee,  and f ur t her  ar gue t hat  t hi s 
ar gument  has been wai ved.   I n Fi nnegan,  we concl uded t hat  even 
i f  Wi s.  St at .  ch.  655 per mi t t ed byst ander  c l ai ms,  " [ t ] he 
hal l mar k of  negl i gent  i nf l i c t i on of  emot i onal  di st r ess i s a 
cont empor aneous or  near l y cont empor aneous sensor y per cept i on of  
a sudden,  t r aumat i c,  i nj ur y- pr oduci ng event . "  Fi nnegan,  263 
Wi s.  2d 574,  ¶54.   Li ndemann ar gues t hat  t he Phel pses di d not  
wi t ness t he i nj ur y- pr oduci ng event ,  and accor di ngl y,  hi s conduct  
cannot  f or m t he basi s f or  Gr egor y ' s c l ai m.   Because we concl ude 
t hat  ch.  655 pr ecl udes Gr egor y ' s c l ai m,  and t hi s concl usi on i s 
di sposi t i ve,  we do not  r each t hi s al t er nat i ve ar gument  or  t he 
Phel pses'  r esponses t o i t .   Wal gr een Co.  v.  Ci t y of  Madi son,  
2008 WI  80,  ¶2,  311 Wi s.  2d 158,  752 N. W. 2d 687 ( not i ng t hat  
when r esol ut i on of  one i ssue i s di sposi t i ve,  we need not  r each 
ot her  i ssues r ai sed by t he par t i es) ;  Jankee v.  Cl ar k Count y,  
2000 WI  64,  ¶105,  235 Wi s.  2d 700,  612 N. W. 2d 297 ( same) .  
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I I I .   CONCLUSI ON 

¶67 We concl ude t hat  Li ndemann was a bor r owed empl oyee of  

St .  Joseph' s,  and was t her ef or e an empl oyee of  a heal t h car e 

pr ovi der  under  ch.  655.   As a r esul t ,  ch.  655 gover ns Gr egor y ' s 

c l ai m.   We f ur t her  concl ude t hat  ch.  655 does not  per mi t  c l ai ms 

ar i s i ng f r om medi cal  negl i gence ot her  t han t hose l i s t ed i n Wi s.  

St at .  §§ 655. 005( 1)  and 655. 007,  and t he negl i gent  i nf l i c t i on of  

emot i onal  di st r ess t o a byst ander  i s not  one of  t hose cl ai ms.   

Ther ef or e,  Gr egor y ' s c l ai m i s not  act i onabl e under  Wi sconsi n 

l aw.   Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s,  and r emand t he cause t o t he c i r cui t  cour t  t o i ssue an 

or der  di smi ssi ng Gr egor y ' s c l ai m.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶68 ANN WALSH BRADLEY,  J.    (dissenting).  Appel l at e 

st andar ds of  r evi ew def i ne t he r ol es of  appel l at e cour t s and ar e 

of t en out come det er mi nat i ve.   Her e,  by appl y i ng an i ncor r ect  

st andar d of  r evi ew,  t he maj or i t y r eaches an er r oneous 

concl usi on.    

¶69 I  wr i t e separ at el y because ( 1)  t he maj or i t y f ai l s  t o 

appl y t he cor r ect  appel l at e st andar d f or  r evi ew of  a paper  

r ecor d;  ( 2)  i t  er r oneousl y concl udes t hat  Dr .  Li ndemann was a 

bor r owed empl oyee;  ( 3)  unl i ke t he maj or i t y,  I  concl ude t hat  Wi s.  

St at .  ch.  655 does not  bar  Gr egor y Phel ps'  byst ander  c l ai m f or  

negl i gent  i nf l i c t i on of  emot i onal  di st r ess.   Accor di ngl y,  I  

r espect f ul l y di ssent .  

I  

¶70 The maj or i t y cor r ect l y expl ai ns t he usual  st andar d f or  

r evi ewi ng a c i r cui t  cour t ' s  deci s i on:  The ci r cui t  cour t ' s  

f i ndi ngs of  f act s ar e uphel d unl ess t hey ar e c l ear l y er r oneous,  

but  t he appl i cat i on of  t he t est  t o t he f act s pr esent s a quest i on 

of  l aw whi ch t hi s cour t  r evi ews i ndependent l y.    

¶71 Never t hel ess,  t he usual  c l ear l y er r oneous st andar d f or  

r evi ewi ng a c i r cui t  cour t ' s  f act ual  f i ndi ngs does not  appl y i n 

t hi s case.   Her e,  t he c i r cui t  cour t  j udge who made t he f act ual  

f i ndi ngs on r evi ew was not  t he same j udge t o pr esi de over  t he 

ear l i er  pr oceedi ngs.   Al t hough t hi s cour t  had r emanded f or  

addi t i onal  f act  f i ndi ng,  t he par t i es el ect ed t o have t he ci r cui t  

cour t  j udge deci de t he bor r owed ser vant  i ssue on t he basi s of  

t he paper  r ecor d wi t hout  t aki ng addi t i onal  t est i mony.    
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¶72 The basi s f or  def er r i ng t o a c i r cui t  cour t ' s  f act ual  

f i ndi ngs di sappear s when t he ci r cui t  cour t  does not  see or  hear  

wi t nesses'  t est i mony.   Vogt ,  I nc.  v.  I nt ' l  Bhd.  Teamst er s,  270 

Wi s.  315,  71 N. W. 2d 359 ( 1955) ,  on r ear gument ,  270 Wi s.  321b,  

321i ,  74 N. W. 2d 749 ( 1956) .   Numer ous Wi sconsi n cases have 

r ecogni zed t hat  when a c i r cui t  cour t ' s  i nf er ences and f i ndi ngs 

of  f act  ar e based sol el y on a paper  r ecor d r at her  t han on an 

eval uat i on of  or al  t est i mony,  an appel l at e cour t  does not  appl y 

t he c l ear l y er r oneous st andar d of  r evi ew t o t he c i r cui t  cour t ' s  

f act ual  f i ndi ngs. 1  Thi s except i on t o t he usual  r ul e i s cal l ed 

t he document ar y except i on.         

                                                 
1 See,  e. g. ,  St at e v.  Wi l l i ams,  2002 WI  1,  ¶34- 35,  249 

Wi s.  2d 492,  637 N. W. 2d 733 ( i nt er pr et i ng a pr osecut or ' s 
comment s at  a sent enci ng hear i ng i ndependent l y of  t he c i r cui t  
cour t  because t he ci r cui t  cour t  di d not  " base i t s i nt er pr et at i on 
of  t he pr osecut or ' s comment s on i t s r ecol l ect i on of  t he 
sent enci ng hear i ng,  whi ch woul d have i ncl uded memor i es of  voi ce 
i nf l ect i ons,  obser ved f aci al  expr essi ons,  and pauses i n t he 
t est i mony, "  but  r at her  " i nt er pr et ed t he pr osecut or ' s comment s by 
r eadi ng t he wr i t t en r ecor d of  t he pl ea and sent enci ng 
hear i ngs" ) ;  Lambr echt  v.  Kaczmar czyk,  2001 WI  25,  ¶27,  241 
Wi s.  2d 804,  623 N. W. 2d 751 ( " Thi s cour t  and t he ci r cui t  cour t  
ar e equal l y abl e t o r ead t he wr i t t en r ecor d. " ) ;  Cohn v.  Town of  
Randal l ,  2001 WI  App 176,  ¶7,  247 Wi s.  2d 118,  633 N. W. 2d 674 
( " We ar e i n j ust  as good a posi t i on as t he t r i al  cour t  t o make 
f act ual  i nf er ences based on document ar y evi dence and we need not  
def er  t o t he t r i al  cour t ' s  f i ndi ngs. " ) ;  Raci ne Educ.  Ass' n v.  
Bd.  Educ. ,  145 Wi s.  2d 518,  521,  427 N. W. 2d 414 ( Ct .  App.  1988)  
( " When t he evi dence t o be consi der ed i s document ar y,  as i t  i s  
her e,  we need not  gi ve any speci al  def er ence t o t he t r i al  
cour t ' s  f i ndi ngs.   Our  r evi ew becomes de novo. " ) ;  Pf ei f er  v.  
Wor l d Ser v.  Li f e I ns.  Co. ,  121 Wi s.  2d 567,  571 n. 1,  360 
N. W. 2d 65 ( Ct .  App.  1984) ;  ( expl ai ni ng t hat  when evi dence i s  
document ar y,  a r evi ewi ng cour t  i s  not  bound by i nf er ences dr awn 
by t he f act  f i nder ) ;  St at e ex r el .  Si el of f  v.  Gol z,  80 
Wi s.  2d 225,  241,  258 N. W. 2d 700 ( 1977)  ( " [ W] hen t he evi dence t o 
be consi der ed i s document ar y,  a r evi ewi ng cour t  i s  not  bound by 
any i nf er ences t hat  may have been dr awn by t he f act f i nder  and,  
t her ef or e,  need not  af f or d a t r i al  cour t ' s  f i ndi ngs any speci al  
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¶73 Cour t  of  Appeal s Judge Thomas Cane and At t or ney Kevi n 

M.  Long have wr i t t en a l aw r evi ew ar t i c l e cr i t i c i z i ng t he 

document ar y except i on.   See Hon.  Thomas Cane & Kevi n M.  Long,  

Shi f t i ng t he Mai n Event :  The Document ar y Evi dence Except i on 

I mpr oper l y Conver t s t he Appel l at e Cour t s i nt o Fact - Fi ndi ng 

Tr i bunal s,  77 Mar q.  L.  Rev.  475 ( 1993- 94) .   However ,  t hese 

aut hor s r ecogni ze t hat  t he document ar y except i on i s t he l aw i n 

Wi sconsi n.   See i d.  at  475- 76.   

¶74 Never t hel ess,  t he maj or i t y i gnor es t hi s l ong l i ne of  

pr ecedent ,  over r ul i ng i t  sub si l enci o and wi t hout  expl anat i on.   

What  ever  happened t o st ar e deci s i s? 

¶75 The maj or i t y ' s mi st ake i n sel ect i ng t he wr ong st andar d 

of  r evi ew i s exacer bat ed by i t s appl i cat i on of  t hat  st andar d.   

I t  conf uses f act s and l aw t hr oughout  i t s anal ysi s of  t he 

                                                                                                                                                             
def er ence. " ) ;  Vogt ,  I nc.  v.  I nt ' l  Bhd.  Teamst er s,  270 Wi s.  315,  
71 N. W. 2d 359 ( 1955) ,  on r ear gument ,  270 Wi s.  321b,  321i ,  74 
N. W. 2d 749 ( 1956)  ( " [ The r eason f or  t he c l ear l y er r oneous 
st andar d i s t hat  t he]  appel l at e cour t  must  gi ve wei ght  t o t he 
f i ndi ngs of  a t r i al  cour t  made i n a cont est ed mat t er  upon or al  
t est i mony wher e t he t r i al  j udge i s i n a posi t i on t o pass on t he 
cr edi bi l i t y  of  t he wi t nesses and t he wei ght  t o be gi ven t o t hei r  
t est i mony.   He has f ul l  oppor t uni t y t o obser ve t he demeanor  of  
t he wi t nesses and j udge t hei r  ver aci t y——t he appel l at e cour t  does 
not .   The r eason f or  t he r ul e di sappear s,  however ,  when t he 
appeal  i s  pr esent ed upon no mor e t han pl eadi ngs and af f i davi t s,  
as i s t he case her e. " ) .  

The maj or i t y asser t s t hat  t he l aw i s i n conf l i c t  r egar di ng 
t he st andar d f or  r evi ewi ng a c i r cui t  cour t ' s  f act ual  f i ndi ngs 
and i nf er ences based on a document ar y r ecor d.   See maj or i t y op. ,  
¶38 n. 10.   I t  cont ends t hat  Pf ei f er ,  a cour t  of  appeal s 
deci s i on,  demonst r at es t hi s conf l i c t .   Pf ei f er  does not  suppor t  
t he maj or i t y ' s posi t i on.   I t  c i t ed Gol z wi t h appr oval  and 
r ej ect ed t he cl ear l y er r oneous st andar d appl i ed by t he maj or i t y 
t oday.   See 121 Wi s.  2d at  570,  571 n. 1.    
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bor r owed empl oyee i ssue.   I t  cor r ect l y r ecogni zes t hat  when 

mat t er s of  hi st or i cal  and evi dent i ar y f act  ar e undi sput ed or  

have been f ound by t he cour t ,  " appl i cat i on of  t he Seaman t est  t o 

t hose f act s i s a quest i on of  l aw"  t hat  t hi s cour t  r evi ews 

i ndependent l y.   See maj or i t y op. ,  ¶35.    

¶76 Al t hough t he maj or i t y i nsi st s t hat  t he under l y i ng 

f act s ar e di sput ed,  maj or i t y op. ,  ¶38 n. 10,  a c l ose l ook at  t he 

maj or i t y ' s anal ysi s r eveal s t hat  what  i s r eal l y di sput ed ar e t he 

l egal  consequences of  t he f act s. 2   The maj or i t y er r oneousl y 

t r eat s each el ement  of  t he Seaman3 t est  as a quest i on of  f act  and 

def er s t o t he c i r cui t  cour t ' s  " f i ndi ngs"  r egar di ng each el ement . 4     

¶77 As a r esul t ,  t he maj or i t y er r oneousl y t r eat s t he 

c i r cui t  cour t ' s  ul t i mat e det er mi nat i on of  l aw r egar di ng t he 

Seaman t est  as f act ual  det er mi nat i ons t hat  an appel l at e cour t  

                                                 
2 For  i nst ance,  t he par t i es agr ee t hat  t her e was a wr i t t en 

empl oyment  agr eement  bet ween MCWAH and Dr .  Li ndemann;  t hat  Dr .  
Li ndemann never  s i gned an empl oyment  agr eement  wi t h St .  
Joseph' s;  t hat  he r ecei ved a paycheck and W- 2 f or m f r om MCWAH;  
t hat  St .  Joseph' s r ei mbur sed MCWAH f or  t he sal ar y i t  pai d t o i t s  
r esi dent s;  and t hat  Dr .  Li ndemann was super vi sed and eval uat ed 
by pr ogr am di r ect or s,  who ar e of f i cer s of  MCWAH.   The essence of  
t he di sput e i s whet her  t hese f act s est abl i sh t hat  St .  Joseph had 
t he r i ght  of  cont r ol  over  Dr .  Li ndemann.   

3 Seaman Body Cor p.  v.  I ndus.  Comm' n of  Wi sconsi n,  204 Wi s.  
157,  235 N. W.  433 ( 1931)  

4 See maj or i t y op. ,  ¶44 ( def er r i ng t o t he c i r cui t  cour t ' s  
" f i ndi ng"  t hat  Li ndemann consent ed t o wor k f or  St .  Joseph' s) ;  
i d. ,  ¶46 ( def er r i ng t o t he c i r cui t  cour t ' s  " f i ndi ng"  t hat  
Li ndemann was doi ng t he wor k of  St .  Joseph' s) ;  i d. ,  ¶51 
( def er r i ng t o t he c i r cui t  cour t ' s  " f i ndi ng .  .  .  t hat  St .  
Joseph' s cont r ol l ed t he det ai l s of  Li ndemann' s wor k" ) ;  i d. ,  ¶56 
( def er r i ng t o t he c i r cui t  cour t ' s  " f i ndi ng"  t hat  Li ndemann' s 
wor k was per f or med f or  St .  Joseph' s pr i mar y benef i t ) .  
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must  uphol d unl ess c l ear l y er r oneous:  " Because we have uphel d 

al l  of  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  r egar di ng whet her  

Li ndemann was a bor r owed empl oyee,  we concl ude t hat  Li ndemann 

was a bor r owed empl oyee[ . ] "   Maj or i t y op. ,  ¶57.   Thi s concl usi on 

conf l i c t s wi t h t he maj or i t y ' s ear l i er  st at ement  t hat  appl i cat i on 

of  t he bor r owed ser vant  t est  pr esent s a quest i on of  l aw f or  t hi s  

cour t  t o deci de i ndependent l y.  

I I  

¶78 I  t ur n next  t o t he quest i on of  whet her  Dr .  Li ndemann 

was a bor r owed empl oyee of  St .  Joseph' s hospi t al .   I n or der  t o 

r each t he r esul t  t hat  Dr .  Li ndemann was a bor r owed empl oyee,  t he 

maj or i t y necessar i l y  had t o appl y t he c l ear l y er r oneous st andar d 

t o t he c i r cui t  cour t ' s  concl usi ons of  l aw.   By cont r ast ,  t he 

cour t  of  appeal s per suasi vel y mar shal ed t he evi dence,  appl i ed 

t he Seaman t est  t o t he f act s,  and ul t i mat el y concl uded t hat  Dr .  

Li ndemann was not  a bor r owed empl oyee.  

¶79 Because we have st at ed t hat  consent  i s " t he most  

cr i t i cal  i nqui r y i n t he Seaman t est , "  Bor neman v.  Cor wyn 

Tr anspor t ,  Lt d. ,  219 Wi s.  2d 346,  356,  580 N. W. 2d 253 ( 1998) ,  I  

begi n wi t h an exami nat i on of  t he consent  f act or .   The cour t  of  

appeal s det er mi ned t hat  t he most  per suasi ve evi dence r egar di ng 

t he consent  f act or  was " Dr .  Li ndemann' s own t est i mony and t he 

admi ssi ons of  St .  Joseph' s Hospi t al . "   Phel ps v.  Physi c i ans I ns.  

Co.  Wi s. ,  2008 WI  App 6,  ¶25,  307 Wi s.  2d 184,  744 N. W. 2d 880.   

I n r esponse t o r equest s f or  admi ssi on,  " St .  Joseph' s deni ed 

bei ng Dr .  Li ndemann' s empl oyer ,  deni ed havi ng t he r i ght  t o 
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cont r ol  or  super vi se Dr .  Li ndemann and deni ed bei ng l egal l y 

r esponsi bl e f or  Dr .  Li ndemann' s heal t h car e ser vi ces. "   I d.    

¶80 The cour t  of  appeal s concl uded t hat  t hese admi ssi ons,  

" [ c] oupl ed wi t h t he pr esumpt i on t hat  i n t he absence of  evi dence 

t o t he cont r ar y,  t he act or  r emai ns i n hi s or  her  gener al  

empl oyment ,  t her e appear s t o be l i t t l e doubt  t hat  Dr .  Li ndemann 

r emai ned an empl oyee of  MCWAH. "   I d.  ( i nt er nal  quot at i ons and 

ci t at i ons omi t t ed) .   By cont r ast ,  t he maj or i t y opi ni on si mpl y 

opi nes " [ i ] t  i s  di f f i cul t  t o i magi ne how Li ndemann coul d not  

have consent ed t o wor k f or  St .  Joseph' s when ever yt hi ng t hat  he 

di d t ook pl ace t her e i n f ur t her ance of  St .  Joseph' s pur poses. "   

Maj or i t y op. ,  ¶42.     

¶81 Wi t h r egar d t o t he wor k per f or med f act or ,  t he cour t  

must  det er mi ne whet her  t her e was " [ a] ct ual  ent r y by t he empl oyee 

upon t he wor k of  and f or  t he speci al  empl oyer  pur suant  t o an 

expr ess or  i mpl i ed cont r act  so t o do. "   Bor neman,  219 Wi s.  2d at  

353.   The cour t  of  appeal s expl ai ned t hat  not  ever y pr i vat e 

physi c i an who sees hospi t al i zed pat i ent s becomes an empl oyee of  

t he hospi t al  and t hat  St .  Joseph' s di d not  choose t o make 

r esi dent s empl oyees.   Rat her ,  St .  Joseph cont r act ed wi t h MCWAH 

and i t s pr ogr am di r ect or ,  who pai d,  assi gned,  and eval uat ed 

r esi dent s.   Phel ps,  307 Wi s.  2d 184,  ¶27.   The maj or i t y,  

however ,  mer el y concl udes t hat  " Li ndemann assi st ed St .  Joseph' s  

i n f ul f i l l i ng i t s heal t h car e pur pose by car i ng f or  St .  Joseph' s 

pat i ent s[ . ] "   Maj or i t y op. ,  ¶48.  

¶82  Wi t h r egar d t o t he r i ght  t o cont r ol ,  t he cour t  of  

appeal s concl uded t hat  St .  Joseph' s di d not  cont r ol  t he det ai l s  
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of  Dr .  Li ndemann' s wor k.   Phel ps,  307 Wi s.  2d 184,  ¶28.   The 

cour t  of  appeal s based i t s det er mi nat i on,  i n par t ,  on t he 

undi sput ed f act  t hat  Dr .  Li ndemann' s super vi sor s wer e doct or s  

associ at ed wi t h t he MCWAH r at her  t han empl oyees of  St .  Joseph' s.   

I d.  

¶83 I  need go no f ur t her  t o anal yze t he Seaman f act or s.   I t  

i s  c l ear  t hat  t he cour t  of  appeal s got  i t  r i ght  and t hat  t he 

Seaman t est  has not  been met .    I  agr ee wi t h t he f ol l owi ng 

concl usi on of  t he cour t  of  appeal s:  

I n sum,  af t er  addr essi ng t he Seaman f act or s f or  a 
" bor r owed empl oyee, "  we concl ude t hat  t he t est  has not  
been met .  Ther e i s no evi dence t hat  Dr .  Li ndemann l ef t  
MCWAH' s empl oyment  and agr eed t o become a St .  Joseph' s 
empl oyee.  Dr .  Li ndemann pr ovi ded medi cal  ser vi ces 
s i mi l ar  t o t hose pr ovi ded by pr i vat e physi c i ans who 
ar e not  St .  Joseph' s empl oyees.  MCWAH di r ect ed whi ch 
hospi t al  Dr .  Li ndemann wor ked at  and pai d hi m.  Dr .  
Li ndemann and MCWAH had a wr i t t en cont r act ,  and MCWAH 
had t he sol e r i ght  t o t er mi nat e hi m.  MCWAH never  
r el i nqui shed any cont r ol  over  Dr .  Li ndemann.  I ndeed,  
as not ed,  whi l e at  St .  Joseph' s no hospi t al  empl oyee 
super vi sed Dr .  Li ndemann,  and Dr .  Li ndemann was never  
gi ven a handbook or  any r ul es set t i ng out  St .  Joseph' s 
pr ocedur es.  Thus,  t he r i ght  t o cont r ol  Dr .  Li ndemann 
r emai ned i n t he hands of  MCWAH' s pr ogr am di r ect or ,  
MCWAH seni or  r esi dent s and pr i vat e physi c i ans.  
Fi nal l y,  Dr .  Li ndemann' s ser vi ces benef i t t ed t he 
pat i ent s of  t he hospi t al  and t he pr i vat e phys i c i ans 
but  most  of  al l ,  Dr .  Li ndemann' s wor k ai ded MCWAH i n 
i t s mi ssi on t o t r ai n f i r st - year  r esi dent s i n or der  t o 
become l i censed physi c i ans.  Ther ef or e,  Dr .  Li ndemann 
was not  a " bor r owed empl oyee. "    

I d. ,  ¶31.  

I I I  

¶84 I  t ur n now t o t he maj or i t y opi ni on' s concl usi on t hat  

Wi s.  St at s.  ch.  655 bar s byst ander  c l ai ms f or  negl i gent  

i nf l i c t i on of  emot i onal  di st r ess.   
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¶85 I n Fi nnegan v.  Wi s.  Pat i ent s Comp.  Fund,  2003 WI  98,  

¶¶ 40,  43- 50,  263 Wi s.  2d 574,  666 N. W. 2d 797,  I  di d not  t ake a 

posi t i on on whet her  a par ent ' s c l ai m of  negl i gent  i nf l i c t i on of  

emot i onal  di st r ess r esul t i ng f r om medi cal  mal pr act i ce i s an 

i ndependent  cause of  act i on or  a der i vat i ve cause of  act i on and 

whet her  under  ei t her  anal ysi s t he c l ai m can be br ought  wi t hi n or  

out si de chapt er  655.       

¶86 On r er eadi ng t he Fi nnegan concur r ence aut hor ed by 

Chi ef  Just i ce Abr ahamson5 and t he Fi nnegan di ssent  aut hor ed by 

Just i ce Babl i t ch and j oi ned by Just i ce Cr ooks, 6 I  am per suaded 

t hat  ei t her  r easoni ng i s r easonabl e and a cause of  act i on exi st s 

f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess r esul t i ng f r om 

medi cal  mal pr act i ce.     

¶87 Thi s i s a byst ander  case and a t or t f easor ' s l i abi l i t y  

i s  gover ned by Bowen v.  Lumber mens Mut ual  Casual t y Co. ,  183 

Wi s.  2d 627,  517 N. W. 2d 432 ( 1994) .   I n Bowen t hi s cour t  set  

f or t h t hr ee f act or s f or  det er mi ni ng whet her  a pl ai nt i f f  coul d 

r ecover  on hi s or  her  byst ander  c l ai m f or  negl i gent  i nf l i c t i on 

of  emot i onal  di st r ess:  ( 1)  " t he i nj ur y suf f er ed by t he v i ct i m 

must  have been f at al  or  sever e" ;  ( 2)  " t he v i ct i m and t he 

pl ai nt i f f  must  be r el at ed as spouses,  par ent - chi l d,  gr andpar ent -

gr andchi l d or  s i bl i ngs" ;  and ( 3)  " t he pl ai nt i f f  must  have 

obser ved an ext r aor di nar y event ,  namel y t he i nci dent  and i nj ur y 

                                                 
5 Fi nnegan v.  Wi sconsi n Pat i ent s  Comp.  Fund,  2003 WI  98,  

¶¶43- 50,  263 Wi s.  2d 574,  666 N. W. 2d 797.  

6 I d. ,  ¶¶64- 74.  
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or  t he scene soon af t er  t he i nci dent  wi t h t he i nj ur ed vi ct i m at  

t he scene. "   I d.  at  633.    

¶88 I n byst ander  cases,  a cour t  r ul es on t hese f act or s on 

a case- by- case basi s.   The par t i es di sput e whet her  t he i nst ant  

case sat i sf i es t he t hi r d f act or .   I  concl ude,  as di d t he c i r cui t  

cour t ,  t hat  i t  does.    

¶89 I n Fi nnegan,  263 Wi s.  2d 574,  ¶54,  t he maj or i t y 

decl ar ed t hat  t he " hal l mar k of  negl i gent  i nf l i c t i on of  emot i onal  

di st r ess i s a cont empor aneous or  near l y cont empor aneous sensor y 

per cept i on of  a sudden,  t r aumat i c,  i nj ur y- pr oduci ng event . "   

Gr egor y Phel ps ar r i ved on t he scene soon af t er  Li ndemann' s 

negl i gence became causal  of  Adam' s i nj ur i es.   Phel ps wi t nessed 

t he spont aneous del i ver y of  Adam.   He wi t nessed t he i nj ur i es and 

deat h of  hi s son.   I  concl ude t hat  Phel ps had a f i r st - hand 

obser vat i on of  t he t r aumat i c,  i nj ur y- pr oduci ng event .    

¶90 For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .  

¶91 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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