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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s ,  Chr i st ensen v.  Sul l i van,  2008 

WI  App 18,  307 Wi s.  2d 754,  746 N. W. 2d 553.  

¶2 The deci s i on r ever sed a 2006 or der  of  t he Mi l waukee 

Count y Ci r cui t  Cour t ,  Cl ar e L.  Fi or enza,  Judge,  denyi ng t he 
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pl ai nt i f f s '  mot i on f or  monet ar y  damages as a r emedi al  sanct i on 

f or  t he def endant s '  r epeat ed vi ol at i ons of  a Consent  Decr ee 

i nvol v i ng t he Mi l waukee Count y Jai l  ( t he Jai l ) .   The Consent  

Decr ee was appr oved by t he c i r cui t  cour t  i n 2001.   Al t hough t he 

ci r cui t  cour t  f ound t hat  t he def endant s wer e i n cont empt  of  

cour t ,  i t  decl i ned t o i mpose monet ar y damages as a r emedi al  

sanct i on or  f or  br each of  cont r act .   When t he cour t  of  appeal s  

r ever sed,  i t  r emanded t he case t o t he c i r cui t  cour t  i nst r uct i ng 

i t  t o det er mi ne t he sum of  money suf f i c i ent  t o compensat e t he 

i nmat es at  t he Jai l  who wer e hel d i n v i ol at i on of  t he Consent  

Decr ee.  

¶3 The f i r st  i ssue pr esent ed i n t hi s c l ass act i on i s 

whet her  t he c i r cui t  cour t  was r equi r ed t o or der  monet ar y damages 

f or  cer t ai n member s of  t he c l ass who wer e i nmat es at  t he Jai l  

bet ween 2001 and 2004 as a r emedi al  sanct i on agai nst  t he 

def endant s f or  t hei r  r epeat ed vi ol at i ons of  t he Consent  Decr ee,  

when t her e i s no di sput e t hat  " t he v i ol at i ons ha[ d]  ceased. "   

The second i ssue i s whet her  t he af or ement i oned i nmat es ar e 

ent i t l ed t o monet ar y damages f or  emot i onal  di st r ess based upon 

br each of  cont r act ,  i . e. ,  br each of  t he Consent  Decr ee.  

¶4 We concl ude,  based on t he f act s of  t hi s case,  t hat  t he 

c i r cui t  cour t  had no di scr et i on t o i mpose a r emedi al  sanct i on 

agai nst  t he def endant s af t er  t hei r  cont empt  of  cour t  had ceased.   

Remedi al  sanct i ons ar e " i mposed f or  t he pur pose of  t er mi nat i ng a 

cont i nui ng cont empt  of  cour t . "   Wi s.  St at .  § 785. 01( 3)  ( 2007- 08) 1 
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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( emphasi s added) .   Puni t i ve sanct i ons may be " i mposed t o puni sh 

a past  cont empt  of  cour t . "   Wi s.  St at .  § 785. 01( 2)  ( emphasi s 

added) .   Because br eaches of  t he Consent  Decr ee had ceased 

bef or e t he act i on f or  cont empt  was f i l ed,  t he c i r cui t  cour t  was 

cor r ect  i n r ef usi ng t o i mpose a r emedi al  sanct i on agai nst  t he 

def endant s f or  t hei r  past  cont empt .   For  mul t i pl e r easons,  we 

al so concl ude t hat  t he pl ai nt i f f  c l ass i s not  ent i t l ed t o 

monet ar y damages f or  emot i onal  di st r ess f or  br eaches of  t he 

Consent  Decr ee.   Consequent l y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

 ¶5 The mat er i al  f act s r el at ed t o t hi s appeal  ar e not  i n 

di sput e.   On Mar ch 12,  1996,  Mi l t on J.  Chr i st ensen 

( Chr i st ensen) ,  an i nmat e i n t he Jai l ,  f i l ed a handwr i t t en,  pr o 

se wr i t  of  pr ohi bi t i on al l egi ng const i t ut i onal  v i ol at i ons 

st emmi ng f r om subst andar d and danger ous condi t i ons i n t he Jai l .   

Among t he speci f i c  condi t i ons compl ai ned of  wer e t he f ol l owi ng:  

danger ous over cr owdi ng i n t he Jai l ;  shar i ng of  s i ngl e- occupancy 

cel l s wi t h ot her  i nmat es;  i nsuf f i c i ent  t i me out si de t he cel l ;  

and exposur e t o communi cabl e di seases due t o i nadequat e 

scr eeni ng of  new i nmat es.   At  t he t i me of  f i l i ng,  Chr i st ensen 

had been hel d at  t he Jai l  as a pr e- t r i al  det ai nee f or  mor e t han 

a year .  

 ¶6 On May 8,  1996,  t he Mi l waukee Count y Ci r cui t  Cour t ,  

Mi chael  Skwi er awski ,  Judge,  appoi nt ed t he Legal  Ai d Soci et y of  

Mi l waukee,  I nc.  ( Legal  Ai d)  t o r epr esent  Chr i st ensen.   On Jul y 

25,  1996,  wi t h t he assi st ance of  counsel ,  Chr i st ensen amended 
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hi s compl ai nt  i n an ef f or t  t o br i ng a c l ass act i on " on behal f  of  

al l  per sons who ar e now or  i n t he f ut ur e wi l l  be conf i ned i n t he 

Mi l waukee Count y Jai l . "   The amended compl ai nt  al l eged 

const i t ut i onal  v i ol at i ons at  t he Jai l  f or  subst andar d 

condi t i ons.  

 ¶7 The amended compl ai nt  al l eged t hat  t he Jai l ' s  

condi t i ons caused t he i nf l i c t i on of  needl ess pai n and suf f er i ng 

and cr eat ed a t hr eat  t o i nmat es'  ment al  and physi cal  wel l - bei ng.   

The cl ass sought  r el i ef  " f r om condi t i ons t hat  f al l  bel ow 

cont empor ar y st andar ds of  human decency,  deny basi c human needs,  

i nf l i c t  needl ess pai n and suf f er i ng,  and t hr eat en pl ai nt i f f s '  

physi cal  and ment al  wel l - bei ng. "  

 ¶8 Accor di ng t o t he amended compl ai nt ,  when t he Jai l  

opened i n 1993,  i t  was desi gned t o hol d 798 i nmat es.   Thi s 

i ncl uded 54 di sci pl i nar y and medi cal  beds desi gnat ed f or  

t empor ar y or  speci al  use.   However ,  t he aver age dai l y popul at i on 

i n t he Jai l  i n 1995 was mor e t han 1, 200.   Par agr aph 27 of  t he 

amended compl ai nt  r ead as f ol l ows:  

 27.  The Jai l  i s  ser i ousl y over cr owded.   Al t hough 
i t  i s  desi gned t o hol d a maxi mum of  798 i nmat es,  t he 
popul at i on on Jul y 10,  1996 was 1304 i nmat es.   Of  
t hese,  547 wer e i n t he Jai l  post - sent enci ng,  ar guabl y  
maki ng t hem t he r esponsi bi l i t y  of  t he St at e of  
Wi sconsi n.   Speci f i cal l y,  t her e wer e 260 wi t h par ol e 
or  pr obat i on v i ol at i ons and ot her  char ges,  62 wi t h 
onl y par ol e v i ol at i ons,  30 sent enced f el ons,  88 
awai t i ng sent enci ng,  31 wi t h di v i s i on of  i nt ensi ve 
sanct i ons penal t i es,  7 st at e cor r ect i onal  cent er  
i nmat es,  44 awai t i ng t r ansf er  t o t he st at e,  and 25 on 
or der s t o pr oduce and r et ur n.   On t he ot her  hand,  
t her e wer e 757 t her e who ar e t he count y ' s 
r esponsi bi l i t y .   Speci f i cal l y,  t hi s i ncl udes 427 
pr et r i al  f el ony,  236 pr et r i al  mi sdemeanor ,  84 
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mi sdemeanor  sent enced and 10 muni ci pal  commi t ment s.   
I f  t he popul at i on of  t he Jai l  wer e r educed by t he 
number  of  i nmat es who ar e t he St at e' s r esponsi bi l i t y ,  
t he Jai l  woul d not  be over cr owded.   The annual  aver age 
dai l y popul at i on i n t he Jai l  was over  1200 i n 1995;  
and t he mont hl y  aver age dai l y popul at i on i n June,  1996 
was 1222.  

¶9 Par agr aph 28 cont i nued wi t h t he f ol l owi ng:  

 28.  As a r esul t  of  t he hi gh popul at i on of  
i nmat es,  t wo i nmat es ar e conf i ned t o cel l s bui l t  f or  
one.   The second i nmat e i s r out i nel y f or ced t o s l eep 
on a mat t r ess on t he f l oor  because each cel l  i s  
equi pped wi t h onl y one bed.   Because t he mat t r ess on 
t he f l oor  i s so c l ose t o t he t oi l et ,  t he t oi l et  
" sweat s"  and wat er  spi l l s  or  ur i ne spl ashes f r om t he 
t oi l et  ont o t he f l oor  and get s t he mat t r esses and 
beddi ng wet .   For  most  i nmat es,  t her e ar e no pi l l ows 
f or  per sons sl eepi ng on t he f l oor  and t her e i s onl y 
one bl anket  even when i t  i s  col d i n t he Jai l .  

¶10 The amended compl ai nt  poi nt ed t o t he speci al  pr obl em 

of  women i n t he Jai l .   Women wer e ser vi ng mi sdemeanor  sent ences 

i n t he Jai l ,  and women al so wer e hel d i n t he Jai l  f or  v i ol at i ons 

of  pr obat i on or  par ol e because t her e wer e no al t er nat i ve 

f aci l i t i es,  such as t he House of  Cor r ect i ons.   I n addi t i on,  

i nmat es l acked suf f i c i ent  access t o adequat e ment al  heal t h car e,  

medi cal  car e,  and dent al  car e,  and women speci f i cal l y l acked 

equal  access t o educat i onal  and j ob- t r ai ni ng oppor t uni t i es.  

 ¶11 Def endant s i ncl uded t he Secr et ar y of  t he Wi sconsi n 

Depar t ment  of  Cor r ect i ons,  t he Mi l waukee Count y Sher i f f ,  and 

Mi l waukee Count y ( col l ect i vel y r ef er r ed t o as " t he Count y" ) .    

¶12 On Oct ober  15,  1996,  t he c l ass was cer t i f i ed by t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Jacquel i ne D.  Schel l i nger ,  

Judge.   I t  i ncl uded " al l  i ndi v i dual s who ar e now or  i n t he 

f ut ur e wi l l  be conf i ned i n t he Mi l waukee Count y Jai l  .  .  .  and 
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al l  such conf i ned i ndi v i dual s who ar e now or  i n t he f ut ur e wi l l  

be subj ect  t o t he pol i c i es and pr act i ces of  Def endant s. "  

 ¶13 Af t er  sever al  year s of  mot i ons,  di scover y,  and 

negot i at i on,  t he par t i es submi t t ed a set t l ement  agr eement  ( t he 

Consent  Decr ee)  t o t he cour t  f or  appr oval .   The ci r cui t  cour t ,  

Thomas E.  Donegan,  Judge,  hel d hear i ngs and on May 29,  2001,  

appr oved t he 48- page Consent  Decr ee.  

¶14 At  t he hear i ngs on t he Consent  Decr ee,  t he par t i es 

made cl ear  t hat  t he sui t  was about  i nj unct i ve and decl ar at or y 

r el i ef ,  not  damages.   Pl ai nt i f f s '  counsel  st at ed t he f ol l owi ng:  

" [ T] he r el i ef  appl i es t o al l  i nmat es.   Ther e ar e no damages. "  

 ¶15 The Consent  Decr ee addr essed t wo br oad i ssues:  

over cr owdi ng and medi cal  ser vi ces pr ovi ded t o i nmat es.   The 

over cr owdi ng sect i on set  a cap on t he t ot al  popul at i on of  t he 

Jai l  at  1, 100,  l i mi t ed t he number  of  i nmat es i n t he booki ng–open 

wai t i ng ar ea ( t he BKOW)  t o 110,  and st i pul at ed t hat  no 

i ndi v i dual  woul d r emai n i n t he BKOW l onger  t han 30 hour s.   The 

" Medi cal  Ser vi ces"  sect i on i ncl uded pr ovi s i ons t o i mpr ove 

medi cal  and ment al  heal t h scr eeni ngs conduct ed on new i nmat es,  

decr eased t he wai t  t i me f or  s i ck i nmat es t o r ecei ve a physi cal  

exami nat i on,  i mpr oved t he medi cat i on di st r i but i on syst em,  

devel oped a ment al  heal t h pr ogr am,  and i ncr eased st af f i ng l evel s  

of  ment al  heal t h pr of essi onal s.  

 ¶16 At  i ssue i n t hi s case ar e t he pr ovi s i ons addr essi ng 

t he i nmat es'  l engt h of  st ay i n t he BKOW.   The r el evant  

pr ovi s i ons of  t he Consent  Decr ee r ead as f ol l ows:  
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 C.  As of  3/ 21/ 01,  and t her eaf t er ,  no j ai l  
i nmat e shal l  be r equi r ed t o s l eep on a mat t r ess on t he 
j ai l  f l oor  or  on t he j ai l  f l oor .   Ther e shal l  be no 
i nmat e i n t he j ai l  f or  l onger  t han t hi r t y hour s 
wi t hout  bei ng assi gned t o a bed appr oved by 
r egul at i ons of  t he Wi sconsi n Depar t ment  of  Cor r ect i ons 
f or  over ni ght  housi ng ( see ¶D,  next  f ol l owi ng) .  

 D.  Best  ef f or t s shal l  be made t o assur e t hat  
t her e wi l l  be no mor e t han 110 i nmat es i n booki ng at  
t he mi dni ght  count .   I f  t he number  exceeds 110,  t her e 
shal l  be a pl an f or  adequat e emer gency st af f i ng i n t he 
booki ng r oom.   The pl an shal l  l i mi t  t he number  of  
i nmat es i n t he l ocked r ooms sur r oundi ng t he open 
wai t i ng ar ea i n t he booki ng r oom and shal l  speci f y how 
of t en t hose si de r ooms ar e checked.   The maxi mum 
per manent  popul at i on l i mi t  f or  t he j ai l  shal l  be 1100 
at  t he mi dni ght ,  " 11: 59, "  count  ( accor di ng t o t he so-
cal l ed " Dai l y Census Repor t s" ) .   The 1100 per manent  
capaci t y l i mi t  on t he j ai l  assumes t hat  t her e wi l l  be 
a r easonabl e number  of  per sons hel d on a shor t - t er m 
basi s i n t he booki ng ar ea.   Si nce t her e ar e no beds i n 
t he booki ng r oom,  a number  of  i nmat es may be pl aced 
t her e f or  not  mor e t han t hi r t y hour s.   Count y 
def endant s wi l l  exer ci se best  ef f or t s t o l i mi t  any 
i nmat e' s st ay i n booki ng—open wai t i ng t o t went y- f our  
hour s.  

( Emphasi s added. )  

 ¶17 Fol l owi ng cour t  appr oval  of  t he Consent  Decr ee,  t he 

par t i es ski r mi shed about  at t or ney f ees f or  Legal  Ai d.   On August  

27,  2001,  Judge Donegan awar ded at t or ney f ees agai nst  t he 

def endant s ( except  t he Wi sconsi n Depar t ment  of  Cor r ect i ons) .   

The cour t  ent er ed j udgment  on at t or ney f ees on Januar y 15,  2002.   

The def endant s appeal ed but  ul t i mat el y sought  a vol unt ar y 

di smi ssal .   Def endant s sat i sf i ed t he j udgment  on Januar y 22,  

2003.  



No.    2006AP803 

 

8 
 

 ¶18 The ci r cui t  cour t ,  Cl ar e Fi or enza,  Judge,  hel d a 

st at us conf er ence on November  25,  2003.   The cour t  t hen 

adj our ned t he mat t er  unt i l  May 27,  2004.  

 ¶19 On Mar ch 23,  2004,  pl ai nt i f f s moved t o conduct  

di scover y.   On Apr i l  1,  2004,  t he Pr i nci pal  Assi st ant  

Cor por at i on Counsel ,  John Schapekahm,  obj ect ed t o di scover y and 

f i l ed a l engt hy af f i davi t ,  whi ch i s descr i bed i nf r a at  ¶25.   On 

Apr i l  6,  2004,  t he cour t  conduct ed a mot i on hear i ng and t hen 

aut hor i zed pl ai nt i f f s t o conduct  di scover y.  

 ¶20 The cour t  hel d a new st at us conf er ence on June 2,  

2004,  and schedul ed a t our  of  t he Jai l  f or  June 21.  

 ¶21 Anot her  st at us conf er ence was hel d on Jul y 13,  2004.   

The docket  ent r y r eads i n par t :  " Cour t  met  wi t h counsel  i n 

chamber s,  of f  t he r ecor d.   Mat t er  t hen cal l ed on t he r ecor d.   

Mat t er  her e f or  a st at us conf er ence.  Pl ai nt i f f  t o f i l e a 

cont empt  mot i on f or  v i ol at i on t hat  occur r ed pr i or  t o 4/ 28/ 04.   

Ther e have been no new vi ol at i ons s i nce t hat  dat e. "   ( Emphasi s 

added. )  

 ¶22 On Sept ember  13,  2004,  t he pl ai nt i f f  c l ass f i l ed a 

mot i on al l egi ng t hat  t he Count y had br eached t he Consent  Decr ee,  

speci f i cal l y t he 30- Hour  Rul e,  by hol di ng mor e t han 13, 000 

i nmat es i n t he BKOW f or  over  30 hour s.   The pl ai nt i f f  c l ass 

r equest ed bot h cont empt - of - cour t  and br each- of - cont r act  

r emedi es.  

¶23 On November  15,  2004,  t he c i r cui t  cour t ,  Jef f r ey 

Kr emer s,  Judge,  f ound t hat  t he def endant s had vi ol at ed t he 

Consent  Decr ee and aut hor i zed t he pl ai nt i f f  c l ass t o conduct  
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di scover y t o det er mi ne whet her  t hey wer e ent i t l ed t o ei t her  

cont empt  or  cont r act  r emedi es,  or  bot h.  

 ¶24 Di scover y uncover ed a l ar ge number  of  v i ol at i ons,  but  

t he par t i es di sagr eed about  what  caused t he vi ol at i ons and 

whet her  t he def endant s '  at t empt s t o compl y wi t h t he Consent  

Decr ee wer e made i n good f ai t h.   The pl ai nt i f f  c l ass r epor t ed 

t hat ,  bet ween November  2001 and Apr i l  2004,  t he Count y had 

vi ol at ed t he 30- Hour  Rul e on 16, 662 occasi ons.   At  l east  4, 811 

i nmat es wer e hel d i n t he BKOW f or  mor e t han t wo days,  719 

i nmat es wer e hel d f or  mor e t han t hr ee days,  and 39 i nmat es wer e 

hel d f or  mor e t han 100 hour s.  

 ¶25 I n hi s af f i davi t  of  Apr i l  1,  2004,  Assi st ant  

Cor por at i on Counsel  Schapekahm had cl ai med t hat  t he Consent  

Decr ee cal l ed f or  subst ant i al  compl i ance by t he Count y 

def endant s as wel l  as semi - annual  r epor t s on compl i ance f r om t he 

pl ai nt i f f s.   He cl ai med t hat  t he pl ai nt i f f s had f ai l ed t o f i l e 

t hese r epor t s.   I n r esponse,  t he pl ai nt i f f s submi t t ed a det ai l ed 

18- page l et t er  al l egi ng t hat  booki ng r oom vi ol at i ons wer e not  

di scl osed t o t hem and wer e " i n f act  deni ed and ot her wi se 

obscur ed f or  mont hs i n whi ch t he pl ai nt i f f s wer e seeki ng 

i nf or mat i on about  t hi s pr obl em. "   Accor di ng t o t he l et t er ,  

def endant s di d not  pr ovi de mont h- by- mont h br eakdowns of  t he 

number  of  30- Hour  Rul e v i ol at i ons unt i l  ear l y Apr i l  2004.   The 

June 2 l et t er  added t he f ol l owi ng:  " For  t he past  f our  weeks t hat  

def endant s have been gi v i ng weekl y r epor t s of  t he over - 30- hour  

v i ol at i ons[ , ]  t he number  has been zer o f or  each of  t hose f our  

weeks. "   ( Emphasi s added. )  
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 ¶26 The Count y asser t ed t hat  i t  made good f ai t h ef f or t s t o 

compl y wi t h t he Consent  Decr ee.   I n a l et t er  t o t he cour t ,  dat ed 

Jul y 12,  2004,  At t or ney Schapekahm expl ai ned t hat  t he v i ol at i ons 

wer e t he r esul t  of  br eakdowns i n communi cat i ons among 

admi ni st r at or s and wer e not  i nt ent i onal .   He st at ed t hat  

" I  .  .  .  can t est i f y t o t he shock wr i t t en acr oss t he 

admi ni st r at or s '  f aces when t he gr avi t y of  t he s i t uat i on became 

appar ent . "  

 ¶27 The def endant s bl amed gener al  over cr owdi ng i n t he Jai l  

as a pr i mar y cause of  t he 30- Hour  Rul e v i ol at i ons.   Accor di ng t o 

Deput y I nspect or  Jer i anne Fei t en,  who was l ar gel y r esponsi bl e 

f or  over seei ng t he Jai l  f r om l at e 2002 t o ear l y  2004:  " Or al l y or  

i n wr i t i ng,  ever yday i t  was r ei nf or ced t hat  we woul d do——make 

ever y f easi bl e at t empt  possi bl e t o r educe f aci l i t y  popul at i on.   

By r educi ng f aci l i t y  popul at i on,  t hat  woul d open up beds 

upst ai r s t o whi ch t hose beds woul d be f i l l ed f r om t he booki ng 

r oom .  .  .  . "   The def endant s emphasi zed,  however ,  t hat  r educi ng 

f aci l i t y  popul at i on was l ar gel y out  of  t hei r  cont r ol  because t he 

pol i ce and t he cour t s cont r ol l ed t he number  of  i nmat es 

popul at i ng t he Jai l .   The Jai l  popul at i on was a f unct i on of  

ar r est s,  sent enci ngs,  cour t  dat es,  and ot her  f act or s not  

cont r ol l ed by t he def endant s.  

 ¶28 The def endant s expl ai ned t hat ,  i f  t he per manent  cel l s  

i n t he Jai l  wer e f ul l ,  t hey had no pl ace t o move BKOW i nmat es.   

As a r esul t ,  t he BKOW popul at i on i ncr eased,  and wi t h i t ,  t he 

amount  of  t i me i nmat es st ayed i n t he BKOW.   Thus,  t he def endant s 

mai nt ai ned t hat ,  despi t e t hei r  subst ant i al  compl i ance wi t h t he 
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Consent  Decr ee as a whol e,  t hei r  " best  ef f or t s, "  and an i ncr ease 

i n t he Count y ' s f undi ng of  t he Jai l  f r om $42. 5 mi l l i on i n 2001 

t o $53. 7 mi l l i on i n 2004,  t hey v i ol at ed t he Consent  Decr ee due 

t o c i r cumst ances beyond t hei r  cont r ol .  

 ¶29 The def endant s al so at t r i but ed 30- Hour  Rul e v i ol at i ons 

t o t he Jai l ' s  " obj ect i ve housi ng cl assi f i cat i on syst em"  used t o 

pl ace i nmat es i n per manent  cel l s.   The Jai l  exami ned cr i t er i a 

such as age,  gender ,  pr i or  cr i mi nal  hi st or y,  pendi ng or  

sent enced char ges,  escape hi st or y,  i nst i t ut i onal  di sci pl i nar y 

hi st or y,  al cohol  or  dr ug abuse hi st or y,  and var i ous st abi l i t y  

f act or s t o ensur e t he saf et y of  i nmat es and st af f .   Whi l e t hi s  

syst em ser ved i mpor t ant  i nt er est s,  t he def endant s sai d i t  al so 

s l owed t he pr ocess of  pl aci ng BKOW i nmat es i n per manent  cel l s.   

Fur t her mor e,  because some i nmat es coul d not  be pl aced t oget her ——

because of  gang af f i l i at i on,  gender ,  pendi ng char ges,  or  ot her  

f act or s——not  ever y per manent  bed i n t he f aci l i t y  coul d be 

ut i l i zed and t hat  exacer bat ed t he BKOW popul at i on pr obl em.  

 ¶30 Despi t e t he var i ous c i r cumst ances cont r i but i ng t o t he 

30- Hour  Rul e v i ol at i ons,  t he Count y qui ckl y r emedi ed t he 

si t uat i on af t er  t he pl ai nt i f f s f or ced t he i ssue i n Apr i l  2004.   

No 30- Hour  Rul e v i ol at i ons have been document ed si nce May 2004.   

Thi s f act  i s  not abl e,  def endant s c l ai med,  consi der i ng t hat  t he 

Count y vol unt ar i l y  i mposed a st r i ct er  popul at i on cap on i t sel f  

t han was r equi r ed by t he Consent  Decr ee.   Def endant s sai d t hat  

appr oval  of  f undi ng i n Apr i l  2004 t o open a new dor mi t or y i n t he 

House of  Cor r ect i ons was cr i t i cal  t o easi ng popul at i on pr essur es 

i n t he Jai l .  
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 ¶31 The pl ai nt i f f  c l ass t ook a shar pl y di f f er ent  v i ew of  

t he Count y ' s v i ol at i ons.   I n a l et t er  t o t he c i r cui t  cour t  on 

August  25,  2004,  t he pl ai nt i f f s asser t ed t he f ol l owi ng:   
 
The pr obl ems wer e wel l  known i n t he [ J] ai l  t hr oughout  
many mont hs i n whi ch t he pl ai nt i f f s wer e expr essl y 
aski ng f or  t he booki ng i nf or mat i on and dur i ng whi ch 
t he def endant s pr ovi ded mi sl eadi ng and f al se 
i nf or mat i on.   The pr obl em di d not  j ust  " come t o l i ght "  
i n Apr i l  2004 si mpl y because upper  l evel  of f i c i al s 
c l ai m t o be unawar e of  t he condi t i ons and pr act i ces i n 
t hei r  j ai l .  

The pl ai nt i f f s l at er  poi nt ed t o t he deposi t i ons of  sever al  

admi ni st r at or s who admi t t ed t o knowi ng about  t he 30- Hour  Rul e 

pr ovi s i ons of  t he Consent  Decr ee and t hat  i t  was not  bei ng 

f ol l owed.  

 ¶32 The pl ai nt i f f s c i t ed t he exi st ence of  a 72- hour  shower  

l i s t  as evi dence t hat  30- Hour  Rul e v i ol at i ons wer e wel l - known.   

BKOW guar ds mai nt ai ned a l i s t  t hat  kept  t r ack of  t he number  of  

hour s each i nmat e had been hel d i n t he BKOW.   Any i nmat e hel d i n 

t he BKOW f or  72 hour s was t o r ecei ve a shower .   The exi st ence of  

such a l i s t ,  t he pl ai nt i f f s sai d,  shoul d have r ai sed r ed f l ags 

r egar di ng 30- Hour  Rul e v i ol at i ons.  

 ¶33 The pl ai nt i f f s f ur t her  cont ended t hat  t he Count y 

i nt ent i onal l y hi d t he BKOW popul at i on l i mi t  v i ol at i ons.   

I nt er vi ews wi t h i nmat es af f ect ed by t he 30- Hour  Rul e v i ol at i ons 

and anal ysi s of  BKOW l ogs r eveal ed t hat  i nmat es wer e of t en moved 

out  of  t he BKOW t o ot her  t empor ar y l ocat i ons i n t he Jai l  shor t l y  

bef or e t he ni ght l y " 11: 59 P. M. "  count .   The pur pose of  t hese 

t empor ar y moves was pur por t edl y t o r educe t he i nmat e popul at i on 
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i n t he BKOW ar t i f i c i al l y  i n or der  t o compl y wi t h t he BKOW 

popul at i on cap i mposed by t he Consent  Decr ee.  

 ¶34 I n r esponse t o t hese opposi ng vi ews,  Judge Fi or enza 

made var i ous f i ndi ngs about  t he Count y ' s compl i ance wi t h t he 

Consent  Decr ee:  

Mi l waukee Count y was put  on not i ce of  pr obl ems i n t he 
booki ng ar ea i n December  of  2002 and Januar y of  2003 
when t he Count y Boar d Judi c i ar y Commi t t ee was f or ced 
t o r espond t o compl ai nt s f r om Sher i f f s '  Deput i es t hat  
over cr owdi ng i n t he booki ng ar ea was cr eat i ng unsaf e 
wor ki ng condi t i ons .  .  .  .   Mor eover ,  condi t i ons i n 
t he [ BKOW]  ar ea al l eged by member s of  t he Pl ai nt i f f  
c l ass ar e unaccept abl e,  i f  not  appal l i ng .  .  .  
[ i ncl udi ng]  over l y cr owded condi t i ons,  i nmat es who 
wer e f or ced t o s i t  or  s l eep on t he f l oor  next  t o 
ur i nal s,  i nmat es who had t o s i t - up f or  hour s and 
hour s,  l ack of  hygi ene,  unsani t ar y condi t i ons,  i nmat es 
who wer e not  gi ven pi l l ows or  bl anket s t o s l eep on,  
cel l s t hat  wer e i nf est ed wi t h bugs,  col d t emper at ur es,  
bodi l y f l ui ds on t he f l oor  and bad odor s.  

¶35 The ci r cui t  cour t  f ound t hat  t he " st agger i ng"  number  

of  v i ol at i ons and ext ended per i od of  t i me dur i ng whi ch t he 

vi ol at i ons occur r ed wer e cl ear  evi dence t hat  t he v i ol at i ons wer e 

" i nt ent i onal . "   The Count y di d not  di sput e t hese f i ndi ngs.   Al so 

undi sput ed was t he cour t ' s  f i ndi ng t hat  " t he t hi r t y- hour  

v i ol at i ons ceased i mmedi at el y af t er  t he Pl ai nt i f f s f i l ed t hi s 

mot i on"  t o enf or ce t hei r  r i ght s under  t he Consent  Decr ee.  

 ¶36 I n Januar y 2006,  t he c i r cui t  cour t  decl ar ed t hat  t he 

Count y ' s i nt ent i onal  v i ol at i ons of  t he Consent  Decr ee 

const i t ut ed cont empt  of  cour t .   However ,  t he c i r cui t  cour t  

decl i ned t he pl ai nt i f f s '  r equest  t o awar d money damages as 

r emedi al  sanct i ons t o " member s of  t he pl ai nt i f f  c l ass who wer e 

subj ect ed t o v i ol at i ons of  t he [ C] onsent  [ D] ecr ee. "   The cour t  
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sai d t hat ,  because r emedi al  sanct i ons ar e " i mposed f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t , "  Wi s.  

St at .  § 785. 01( 3) ,  and because i t  was undi sput ed t hat  t he 

Count y ' s v i ol at i ons had ceased,  r emedi al  sanct i ons coul d not  be 

i mposed.  

 ¶37 The cour t  r ej ect ed t he ar gument  t hat  i t  coul d 

c i r cumvent  t he l egi s l at ur e' s r egul at i on of  t he cont empt  power  

and exer ci se i t s i nher ent  cont empt  power  t o f or ce a par t y t o 

compl y wi t h a cour t  or der .   The cour t  st at ed,  " Because t he 

st at ut or y l anguage i s c l ear ,  t he Cour t  wi l l  not  exer ci se i t s 

i nher ent  power s t o i mpose sanct i ons. "  

 ¶38 The cour t  t hen consi der ed whet her  br each of  cont r act  

r emedi es wer e avai l abl e t o t he pl ai nt i f f  c l ass.   The ci r cui t  

cour t  f ound t hat  t he Count y ' s act i ons const i t ut ed a br each of  

t he Consent  Decr ee.   However ,  al t hough bot h s i des agr eed t hat  

" cont r act  l aw appl i es i n i nt er pr et i ng t he t er ms of  t he Consent  

Decr ee, "  t he cour t  hel d t hat  monet ar y damages f or  t he br each 

wer e not  war r ant ed because t he Consent  Decr ee di d not  ment i on 

money damages as a r emedy f or  a v i ol at i on.   Fur t her mor e,  t he 

pl ai nt i f f  c l ass di d not  i ni t i at e i t s sui t  seeki ng monet ar y 

damages,  and t he cl ass was cer t i f i ed f or  decl ar at or y and 

i nj unct i ve r el i ef  onl y.  

 ¶39 The pl ai nt i f f s appeal ed,  and t he cour t  of  appeal s 

r ever sed on t he i ssue of  r emedi al  sanct i ons.   The cour t  di d not  

addr ess t he br each of  cont r act  i ssue.   I n anal yzi ng t he ci r cui t  

cour t ' s  r el i ance on t he cont empt  st at ut e,  t he cour t  of  appeal s 

st at ed t hat :  
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[ sect i on]  785. 04( 1) ( a) ,  speci f i cal l y aut hor i zes 
payment  of  money t o compensat e a v i ct i m f or  an " i nj ur y 
suf f er ed by t he par t y as t he r esul t  of  a cont empt  of  
cour t . "   Use of  t he past  t ense i n t he st at ut e pl ai nl y 
aut hor i zes payment  f or  i nj ur i es t hat  occur r ed i n t he 
past .   The l egi s l at ur e appar ent l y r ecogni zed t hat  
br i ngi ng a par t y i nt o compl i ance wi t h a cour t  or der  
di d not  necessar i l y  cur e t he har m t he vi ct i m of  t he 
noncompl i ance had al r eady sust ai ned because of  t he 
v i ol at i on of  t he cour t  or der .    

Chr i st ensen,  307 Wi s.  2d 754,  ¶12.   The cour t  of  appeal s al so 

r el i ed on t hi s cour t ' s  deci s i on i n Fr i sch v.  Henr i chs,  2007 WI  

102,  304 Wi s.  2d 1,  736 N. W. 2d 85, 2 t o det er mi ne t hat  t he 

def endant s '  cont empt  was " cont i nui ng"  f or  pur poses of  Wi s.  St at .  

ch.  785,  and t her ef or e,  r emedi al  sanct i ons coul d be awar ded:   

[ W] hen t he pur pose of  t he cour t ' s  or der  has been 
t hwar t ed f or  a subst ant i al  per i od of  t i me by 
noncompl i ance,  and t he vi ct i m( s)  of  t he noncompl i ance 
have suf f er ed unr emedi ed i nj ur y as a di r ect  r esul t  of  
t hat  noncompl i ance,  a r emedi al  sanct i on i s not  l i mi t ed 
t o bel at ed t echni cal  compl i ance wi t h t he f ace of  t he 
cour t ' s  or der .  

Chr i st ensen,  307 Wi s.  2d 754,  ¶23.   

 ¶40 The cour t  of  appeal s r emanded t he case t o t he c i r cui t  

cour t  i nst r uct i ng i t  t o det er mi ne a " sum of  money suf f i c i ent  t o 

compensat e t he i nmat es hel d i n v i ol at i on of  t he Consent  Decr ee 

f or  t he l oss or  i nj ur y suf f er ed. "   I d. ,  ¶24 ( i nt er nal  quot at i ons 

omi t t ed) .   Because i t  f ound r emedi al  sanct i ons t o be an 

appr opr i at e r emedy,  t he cour t  of  appeal s di d not  r each t he 

quest i on of  whet her  money damages f or  br each of  t he Consent  

Decr ee coul d be awar ded.  I d.  

                                                 
2 Fr i sch v.  Henr i chs,  2007 WI  102,  304 Wi s.  2d 1,  736 

N. W. 2d 85,  was deci ded af t er  t he c i r cui t  cour t ' s  deci s i on 
r ej ect i ng r emedi al  sanct i ons.  
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 ¶41 The Count y pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on May 13,  2008.  

I I .  St andar d of  Revi ew 

¶42 The i ssues pr esent ed i n t hi s appeal  ar e r evi ewed de 

novo.   Fi r st ,  t o det er mi ne whet her  t he c i r cui t  cour t  had t he 

st at ut or y aut hor i t y under  Wi s.  St at .  ch.  785 t o i mpose r emedi al  

sanct i ons agai nst  t he Count y f or  i t s  cont empt uous conduct ,  even 

t hough t he cont empt uous conduct  had ceased at  t he t i me t he 

pl ai nt i f f  c l ass i ni t i at ed t he cont empt  pr oceedi ngs,  r equi r es 

t hi s cour t  t o i nt er pr et  and appl y st at ut es. 3  The i nt er pr et at i on 

                                                 
3 The pl ai nt i f f  c l ass r equest s t hat  we al so consi der  t he 

c i r cui t  cour t ' s  i nher ent  aut hor i t y t o i mpose r emedi al  sanct i ons.   
Al so,  t he di ssent  advocat es,  as an al t er nat i ve t o i t s pr oposed 
st at ut or y i nt er pr et at i on,  t hat  t he c i r cui t  cour t  can " pr ot ect  
enf or cement  of  i t s  or der s"  by ut i l i z i ng i t s i nher ent  power s.   
Di ssent ,  ¶¶134- 136.   We decl i ne,  however ,  t o del ve i nt o t he 
cour t ' s  i nher ent  cont empt  aut hor i t y because t he l egi s l at ur e has 
enact ed r easonabl e r egul at i ons and l i mi t at i ons upon cour t s '  use 
of  t he cont empt  power .   See Fr i sch,  304 Wi s.  2d 1,  ¶¶32- 33,  
( " The l egi s l at ur e has r egul at ed cont empt  i n Wi s.  St at .  ch.  
785. " ) ;  Dougl as Count y v.  Edwar ds,  137 Wi s.  2d 65,  88,  403 
N. W. 2d 438 ( 1987)  ( " Despi t e t he f act  t hat  t he power  exi [ s] t s  
i ndependent l y of  st at ut e .  .  .  when t he pr ocedur es and penal t i es 
f or  cont empt  ar e pr escr i bed by s t at ut e,  t he st at ut e cont r ol s. " ) ;  
Evans v.  Luebke,  2003 WI  App 207,  ¶17,  267 Wi s.  2d 596,  671 
N. W. 2d 304 ( " [ T] he cour t  has pr oscr i bed t he exer ci se of  [ t he 
cont empt ]  power  out si de of  t he st at ut or y scheme. " ) ;  St at e v.  
Aar on D. ,  214 Wi s.  2d 56,  69,  571 N. W. 2d 399 ( Ct .  App.  1997)  
( " [ T] he cont empt  pr ocedur es cont ai ned i n ch.  785,  STATS. ,  ar e 
r easonabl e r egul at i ons .  .  .  . " ) ;  St at e ex r el .  N. A.  v.  G. S. ,  
156 Wi s.  2d 338,  341,  456 N. W. 2d 867 ( Ct .  App.  1990)  ( " The 
r emedi es aut hor i zed by st at ut e ar e t he excl usi ve r emedi es 
avai l abl e .  .  .  . " ) .    
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and appl i cat i on of  st at ut es ar e quest i ons of  l aw t hat  we r evi ew 

de novo.   Fr i sch,  304 Wi s.  2d 1,  ¶29.  

¶43 Second,  det er mi ni ng whet her  t he Count y ' s admi t t ed 

v i ol at i ons of  t he Consent  Decr ee ent i t l e t he pl ai nt i f f  c l ass t o 

monet ar y damages r equi r es t he cour t  t o i nt er pr et  t he Consent  

Decr ee as i t  r el at es t o damages f or  br each.   The i nt er pr et at i on 

of  a wr i t t en agr eement  bet ween t wo par t i es i s a quest i on of  l aw 

t hat  we r evi ew de novo.   Col umbi a Pr opane,  L. P.  v.  Wi s.  Gas Co. ,  

2003 WI  38,  ¶12,  261 Wi s.  2d 70,  661 N. W. 2d 776;  Kl ei n v.  Bd.  of  

Regent s,  2003 WI  App 118,  ¶8,  265 Wi s.  2d 543,  666 N. W. 2d 67.  

                                                                                                                                                             
Wi sconsi n cour t s have consi st ent l y decl ar ed t hat  t he 

l egi s l at ur e' s r egul at i on of  t he cont empt  power  cont r ol s as l ong 
as such r egul at i on does not  r ender  t he cour t ' s  power  i mpot ent  or  
meani ngl ess.   St at e ex r el .  At t or ney Gen.  v.  Ci r cui t  Cour t  f or  
Eau Cl ai r e Count y,  97 Wi s.  1,  8,  72 N. W.  193 ( 1897)  ( " Doubt l ess,  
[ t he cont empt ]  power  may be r egul at ed,  and t he manner  of  i t s  
exer ci se pr escr i bed,  by st at ut e,  but  cer t ai nl y i t  cannot  be 
ent i r el y t aken away,  nor  can i t s ef f i c i ency be so i mpai r ed or  
abr i dged as t o l eave t he cour t  wi t hout  power  t o compel  t he due 
r espect  and obedi ence whi ch i s essent i al  t o pr eser ve i t s  
char act er  as a j udi c i al  t r i bunal . " ) ;  St at e ex r el .  Lanni ng v.  
Lonsdal e,  48 Wi s.  348,  367,  4 N. W.  390 ( 1880)  ( " [ W] henever  a 
st at ut e pr escr i bes t he pr ocedur e i n a pr osecut i on f or  cont empt ,  
or  l i mi t s t he penal t y,  t he st at ut e cont r ol s. " ) ;  see al so Not e,  
§ 11,  ch.  257,  Laws of  1979,  at  1355 ( " The supr eme cour t  has 
of t en acknowl edged .  .  .  t he power  of  t he l egi s l at ur e t o 
r egul at e and l i mi t  how [ t he cont empt ]  power  i s exer ci sed by t he 
cour t s,  so l ong as t he cont empt  power  i s not  r ender ed 
i nef f ect ual . " ) .   We do not  consi der  t he l egi s l at ur e' s r egul at i on 
of  t he cont empt  power  t o have r ender ed t he ci r cui t  cour t ' s  power  
i mpot ent  or  meani ngl ess i n t hi s case,  especi al l y gi ven t he 
ci r cui t  cour t ' s  abi l i t y  t o appoi nt  a speci al  pr osecut or  t o 
pur sue puni t i ve sanct i ons.   See Wi s.  St at .  § 785. 03( 1) ( b) .   
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I I I .  Di scussi on 

¶44 The def endant s asser t  t hat  t he c i r cui t  cour t  was 

cor r ect  i n det er mi ni ng t hat  i t  di d not  have aut hor i t y t o i mpose 

a r emedi al  sanct i on agai nst  t he Count y f or  cont empt  of  cour t .   

The ci r cui t  cour t  r easoned t hat  i t  coul d not  i mpose a r emedi al  

sanct i on because t he cont empt  of  cour t ——namel y,  t he Count y ' s 

v i ol at i ons of  t he 30- Hour  Rul e component  of  t he Consent  Decr ee——

had ended bef or e t he pl ai nt i f f  c l ass f i l ed i t s mot i on f or  

cont empt ,  and onl y a cont i nui ng cont empt  war r ant s i mposi t i on of  

a r emedi al  sanct i on.   The ci r cui t  cour t  concl uded t hat  a 

cont i nui ng cont empt  of  cour t  i s  a pr er equi s i t e t o t he i mposi t i on 

of  a r emedi al  sanct i on under  Wi s.  St at .  ch.  785.  

¶45 The pl ai nt i f f  c l ass r esponds t hat  t he c i r cui t  cour t  

does have st at ut or y aut hor i t y t o i mpose t he r emedi al  sanct i on 

" of  a sum of  money suf f i c i ent  t o compensat e a par t y f or  a l oss 

or  i nj ur y suf f er ed, "  even when cont empt uous behavi or  has ceased 

and i s no l onger  cont i nui ng.   See Wi s.  St at .  § 785. 04( 1) ( a) .   

Speci f i cal l y,  t he pl ai nt i f f  c l ass post ul at es t he f ol l owi ng:  

Chapt er  785,  when r ead as a whol e and i n l i ght  of  i t s 
l egi s l at i ve i nt ent ,  hi st or y and pur pose,  gi ves t he 
t r i al  cour t  di scr et i on t o i mpose r emedi al  sanct i ons 
f or  any cont empt  of  cour t  t hat  has caused a par t y t o 
suf f er  l oss or  i nj ur y,  and t o r egar d t he cont empt  as 
" cont i nui ng"  so l ong as t he l oss or  i nj ur y goes 
unr emedi ed.   

¶46 The pl ai nt i f f  c l ass does not  asser t  t hat  r emedi al  

sanct i ons must  be i mposed when a l oss or  i nj ur y goes unr emedi ed;  

i t  ar gues onl y t hat  t he c i r cui t  cour t  has di scr et i on t o i mpose 
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t hem i n such ci r cumst ances.   Thus,  accor di ng t o t he pl ai nt i f f  

c l ass,  t he c i r cui t  cour t  er r ed i n f ai l i ng t o exer ci se i t s 

di scr et i on because i t  di d not  r ecogni ze i t s st at ut or y aut hor i t y 

t o i mpose a r emedi al  sanct i on af t er  a cont empt  of  cour t  has 

t er mi nat ed.   We di sagr ee.  

¶47 Det er mi ni ng whet her  t he c i r cui t  cour t  has di scr et i on 

t o i mpose a r emedi al  sanct i on agai nst  t he Count y f or  i t s  past  

cont empt  r equi r es us t o i nt er pr et  t he st at ut es f ound i n 

Wi sconsi n St at ut e Chapt er  785.   " [ S] t at ut or y i nt er pr et at i on 

begi ns wi t h t he l anguage of  t he st at ut e.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y.   St at ut or y 

l anguage i s gi ven i t s common,  or di nar y,  and accept ed meani ng,  

except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e 

gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   St at e 

ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  

271 Wi s.  2d 633,  681 N. W. 2d 110 ( i nt er nal  quot at i ons and 

ci t at i ons omi t t ed) .   Mor eover ,  " [ i ] n const r ui ng or  i nt er pr et i ng 

a st at ut e t he cour t  i s  not  at  l i ber t y t o di sr egar d t he pl ai n,  

c l ear  wor ds of  t he st at ut e. "   I d. ,  ¶46 ( i nt er nal  quot at i ons and 

ci t at i on omi t t ed) .    

A.  Wi sconsi n Cont empt  Law  

¶48 We begi n our  anal ysi s by f ocusi ng on t he pr ovi s i ons of  

Wi s.  St at .  ch.  785,  whi ch codi f i es t he l aw on " Cont empt  of  

Cour t . "   Wi sconsi n St at .  § 785. 01( 1)  def i nes " cont empt  of  cour t "  

as i nt ent i onal :  

( a)  Mi sconduct  i n t he pr esence of  t he cour t  
whi ch i nt er f er es wi t h a cour t  pr oceedi ng or  wi t h t he 
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admi ni st r at i on of  j ust i ce,  or  whi ch i mpai r s t he 
r espect  due t he cour t ;  

( b)  Di sobedi ence,  r esi st ance or  obst r uct i on of  
t he aut hor i t y,  pr ocess or  or der  of  a cour t ;  

( bm)  Vi ol at i on of  any pr ovi s i on of  s.  767. 117( 1) ;  

( c)  Ref usal  as a wi t ness t o appear ,  be swor n or  
answer  a quest i on;  or  

( d)  Ref usal  t o pr oduce a r ecor d,  document  or  
ot her  obj ect .  

¶49 Wi sconsi n St at .  § 785. 02 pr ovi des t hat  a cour t  of  

r ecor d " may i mpose a r emedi al  or  puni t i ve sanct i on f or  cont empt  

of  cour t  under  t hi s chapt er . "   The t er ms " r emedi al  sanct i on"  and 

" puni t i ve sanct i on"  ar e def i ned i n Wi s.  St at .  § 785. 01 as 

f ol l ows:   

 ( 2)  " Puni t i ve sanct i on"  means a sanct i on i mposed 
t o puni sh a past  cont empt  of  cour t  f or  t he pur pose of  
uphol di ng t he aut hor i t y of  t he cour t .  

 ( 3)  " Remedi al  sanct i on"  means a sanct i on i mposed 
f or  t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  
of  cour t .  

¶50 As not ed,  i n Wi sconsi n,  cont empt  sanct i ons ar e 

c l assi f i ed as ei t her  puni t i ve or  r emedi al . 4  See Wi s.  St at .  

                                                 
4 Pr i or  t o 1979,  Wi sconsi n cont empt  l aw di s t i ngui shed 

bet ween t wo t ypes of  cont empt ——cr i mi nal  and ci v i l ——r at her  t han 
bet ween t wo t ypes of  sanct i ons t hat  may be i mposed f or  any 
cont empt  of  cour t .   See Fr i sch,  304 Wi s.  2d 1,  ¶33 n. 15;  Not e,  
§ 11,  ch.  257,  Laws of  1979,  at  1353- 54.   Rat her  t han be 
concer ned over  t he t ype of  cont empt  at  i ssue,  t he " st at ut e now 
dr aws a di st i nct i on based on t he pur pose of  t he sanct i on sought  
t o be i mposed. "   Fr i sch,  304 Wi s.  2d 1,  ¶33 n. 15.    

 
" Tr adi t i onal l y,  a r emedi al  sanct i on was t he t ype of  

sanct i on i mposed f or  c i v i l  cont empt .   The pur pose of  t he 
sanct i on was r emedi al  i n t hat  i t  was desi gned t o f or ce a per son 
i nt o compl yi ng wi t h an or der  of  t he cour t  and t er mi nat i ng a 
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§ 785. 04.   " The r emedi es aut hor i zed by st at ut e ar e t he excl usi ve 

r emedi es avai l abl e .  .  .  . "   St at e ex r el .  N. A.  v.  G. S. ,  156 

Wi s.  2d 338,  341,  456 N. W. 2d 867 ( Ct .  App.  1990) .   The 

" i mposi t i on of  ei t her  a puni t i ve or  a r emedi al  sanct i on does not  

pr ecl ude i mposi t i on of  t he ot her  t ype of  sanct i on. "   Rober t  J.  

Mar t i neau,  Cont empt  of  Cour t :  El i mi nat i ng t he Conf usi on Bet ween 

Ci vi l  and Cr i mi nal  Cont empt ,  50 U.  Ci n.  L.  Rev.  677,  704 ( 1981)  

( i nt er pr et i ng Wi s.  St at .  § 785. 04( 3)  and acknowl edgi ng t hat  a 

puni t i ve sanct i on may be i mposed f or  past  conduct  whi ch was a 

cont empt  of  cour t  even t hough si mi l ar  pr esent  conduct  i s a 

cont i nui ng cont empt  of  cour t ) .   However ,  " puni t i ve sanct i ons may 

                                                                                                                                                             
pr esent  cont empt  of  cour t . "   Not e,  § 11,  ch.  257,  Laws of  1979,  
at  1355.   Today,  " [ t ] hat  concept  i s cont i nued her e,  even t hough 
wi t hout  t he c i v i l  cont empt  desi gnat i on. "   I d.   On t he ot her  
hand,  " [ u] nder  pr i or  l aw,  cr i mi nal  cont empt  i nvol ved sanct i ons 
i mposed on past  conduct  desi gned t o v i ndi cat e t he aut hor i t y of  
t he cour t .   Agai n her e,  t he concept  i s r et ai ned i n t he 
def i ni t i on of  puni t i ve sanct i on .  .  .  . "   I d.  

 
Ther ef or e,  because " [ t ] he di st i nct i on bet ween t he pur poses 

of  t he cont empt  i s r et ai ned i n t he cur r ent  st at ut e wi t hout  t he 
cr i mi nal  and ci v i l  cont empt  desi gnat i ons, "  D. L. D.  v.  Ci r cui t  
Cour t  f or  Cr awf or d Count y,  110 Wi s.  2d 168,  179,  327 N. W. 2d 682 
( 1983) ,  case l aw i nt er pr et i ng pr e- 1979 cont empt  st at ut es may be 
used as per suasi ve aut hor i t y when i nt er pr et i ng t he pr esent  
cont empt  st at ut es,  see,  e. g. ,  Fr i sch,  304 Wi s.  2d 1,  ¶35 ( c i t i ng 
St at e v.  Ki ng,  82 Wi s.  2d 124,  262 N. W. 2d 80 ( 1978) ,  wi t h 
appr oval ) ,  St at e ex r el .  Lar sen v.  Lar sen,  165 Wi s.  2d 679,  685,  
478 N. W. 2d 18 ( 1992)  ( same) ,  D. L. D. ,  110 Wi s.  2d at  180 ( same) .   
However ,  because t he 1979 l egi s l at i on was a compl et e over haul  of  
t he cont empt  st at ut es,  case l aw i nt er pr et i ng pr e- 1979 cont empt  
st at ut es i s not  mandat or y aut hor i t y and shoul d not  be vi ewed as 
deci s i ve when i nt er pr et i ng t he cur r ent  cont empt  st at ut es.   See 
Gr i f f i n v.  Reeve,  141 Wi s.  2d 699,  706,  416 N. W. 2d 612 ( 1987)  
( " [ Chapt er ]  785 .  .  .  subst ant i al l y  r est at es t he l aw of  
cont empt . " ) .    
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not  be i mposed i n r emedi al  sanct i on pr oceedi ngs. "   N. A. ,  156 

Wi s.  2d at  341.  

¶51 Puni t i ve sanct i ons ar e " i mposed t o puni sh a past  

cont empt  of  cour t  f or  t he pur pose of  uphol di ng t he aut hor i t y of  

t he cour t . "   Wi s.  St at .  § 785. 01( 2)  ( emphasi s added) .   As t he 

def i ni t i on i mpl i es,  puni t i ve sanct i ons ar e t o be i mposed f or  

" past  cont empt  of  cour t "  onl y.   I d.  ( emphasi s added) ;  Wi s.  St at .  

§ 785. 04( 3)  ( " A puni t i ve sanct i on may be i mposed f or  past  

conduct  .  .  .  . " ) ;   Fr i sch,  304 Wi s.  2d 1,  ¶34 ( quot i ng Wi s.  

St at .  § 785. 01( 2) ) ;  Evans v.  Luebke,  2003 WI  App 207,  ¶21,  267 

Wi s.  2d 596,  671 N. W. 2d 304 ( same) ;  B. L. P.  v.  Ci r cui t  Cour t  f or  

Raci ne Count y,  118 Wi s.  2d 33,  42,  345 N. W. 2d 510 ( Ct .  App.  

1984)  ( " The ' puni t i ve sanct i on'  .  .  .  i s  i mposed t o puni sh a 

past  cont empt  of  cour t  .  .  .  . " ) ;  Mar t i neau,  supr a,  at  694 ( " The 

puni t i ve sanct i on i s concer ned wi t h past  conduct  .  .  .  .   [ The 

puni t i ve sanct i on i s]  concer ned excl usi vel y wi t h past  

conduct  .  .  .  . " ) ;  see al so St at e v.  Ki ng,  82 Wi s.  2d 124,  131-

32,  262 N. W. 2d 80 ( 1978)  ( det er mi ni ng t hat  t he ci r cui t  cour t  di d 

not  have aut hor i t y t o i mpose puni t i ve sanct i ons i n a c i v i l  

cont empt  pr oceedi ng because t he under l y i ng di sput e was set t l ed,  

and t hus,  t he cont empt  was no l onger  cont i nui ng,  whi ch was a 

r equi r ement  f or  c i v i l  cont empt  under  t he pr evi ous st at ut e) .  

¶52 Ther ef or e,  a cour t  i mposi ng a puni t i ve sanct i on i s not  

speci f i cal l y concer ned wi t h pr ot ect i ng pr i vat e r i ght s.   Fr i sch,  

304 Wi s.  2d 1,  ¶34;  Mar t i neau,  supr a,  at  694 ( " [ B] ecause t he 

sanct i on i s di r ect ed onl y at  past  conduct ,  i t s  i mposi t i on cannot  

di r ect l y ai d a l i t i gant  har med by t he cont empt . " ) ;  see al so 
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Gr i f f i n v.  Reeve,  141 Wi s.  2d 699,  706- 07,  416 N. W. 2d 612 ( 1987)  

( st at i ng t hat  t he sanct i ons i n t hat  case must  be r emedi al  

because t he case was br ought  on behal f  of  a pr i vat e l i t i gant ) ;  

Mar na M.  Tess- Mat t ner ,  Comment ,  Cont empt  of  Cour t :  Wi sconsi n' s  

Er asur e of  t he Bl ur r ed Di st i nct i on Bet ween Ci vi l  and Cr i mi nal  

Cont empt ,  66 Mar q.  L.  Rev.  369,  377 ( 1983)  ( not i ng t hat ,  under  

t he pr evi ous cont empt  st at ut es,  cr i mi nal  cont empt  was " not  

i nt ended t o benef i t  anyone, "  i t s " sol e pur pose"  was t o v i ndi cat e 

t he cour t ' s  aut hor i t y) .  

¶53 The i mposi t i on of  puni t i ve sanct i ons f or  past  cont empt  

ser ves at  l east  t wo i mpor t ant  obj ect i ves:  i t  uphol ds t he cour t ' s  

aut hor i t y and i t  puni shes t he cont emnor .   See Wi s.  St at .  

§ 785. 01( 2) ;  Fr i sch,  304 Wi s.  2d 1,  ¶34;  Gr i f f i n,  141 Wi s.  2d at  

708;  Evans,  267 Wi s.  2d 596,  ¶21;  Di ane K. J.  v.  James L. J. ,  196 

Wi s.  2d 964,  969,  539 N. W. 2d 703 ( Ct .  App.  1995) ;  B. L. P. ,  118 

Wi s.  2d at  42;  Mar t i neau,  supr a,  at  694.   I n f act ,  i mposi ng 

puni t i ve sanct i ons i s much aki n t o i mposi ng a cr i mi nal  penal t y,  

whi ch i s why t he l egi s l at ur e has r equi r ed t hat  pr oceedi ngs f or  

puni t i ve sanct i ons be br ought  excl usi vel y by " [ t ] he di st r i ct  

at t or ney of  a count y,  t he at t or ney gener al  or  a speci al  

pr osecut or  appoi nt ed by t he cour t "  i n a nonsummar y pr ocedur e.   

Wi s.  St at .  § 785. 03( 1) ( b) ;  see al so D. L. D.  v.  Ci r cui t  Cour t  f or  

Cr awf or d Count y,  110 Wi s.  2d 168,  179,  327 N. W. 2d 682 ( 1983)  

( " Tr adi t i onal l y,  a puni t i ve sanct i on was i mposed f or  cr i mi nal  

cont empt  .  .  .  . " ) ;  Mar t i neau,  supr a,  at  693 ( demonst r at i ng t he 

commonal i t y bet ween t he cur r ent  st at ut e' s def i ni t i on of  
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" puni t i ve sanct i on"  and t he pr evi ous st at ut e' s def i ni t i on of  

" cr i mi nal  cont empt " ) .  

¶54 Conver sel y,  r emedi al  sanct i ons ar e " i mposed f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t . "   Wi s.  

St at .  § 785. 01( 3)  ( emphasi s added) .   Logi cal l y,  t hi s means t hat  

r emedi al  sanct i ons may be i mposed onl y when act i on or  i nact i on 

const i t ut i ng cont empt  of  cour t  i s  ongoi ng and needs t o be 

t er mi nat ed.   I d. ;  Not e,  § 11,  ch.  257,  Laws of  1979,  at  1355 

( " [ A]  r emedi al  sanct i on i s appr opr i at e onl y when t he cont empt  i s 

cont i nui ng .  .  .  . " )  ( emphasi s added) ;  see al so Fr i sch,  304 

Wi s.  2d 1,  ¶¶4,  31 ( i mposi ng r emedi al  sanct i on f or  cont i nui ng 

cont empt  f or  f ai l i ng t o t i mel y compl y wi t h a f i l i ng r equi r ed by 

cour t  or der ,  t her eby depr i v i ng t he opposi ng par t y of  her  

t r adi t i onal  r emedy under  t he l aw) ;  Gr i f f i n,  141 Wi s.  2d at  707-

08 ( cont i nui ng cont empt  and i mposi t i on of  r emedi al  sanct i ons f or  

t he f at her ' s f ai l ur e t o pay past - due chi l d suppor t  even af t er  

t he chi l d r eaches t he age of  maj or i t y) ;  Evans,  267 Wi s.  2d 596,  

¶¶22,  27 ( cont i nui ng cont empt  wi t h r emedi al  sanct i ons i mposed 

f or  t he guar di an ad l i t em' s ongoi ng f ai l ur e t o deposi t  f unds as 

or der ed) .   Wi t hout  a cont i nui ng cont empt  of  cour t ,  not hi ng 

r emai ns t o be t er mi nat ed,  and t hus,  a r emedi al  sanct i on i s 

unwar r ant ed.   See Wi s.  St at .  § 785. 01( 3) ;  Not e,  § 11,  ch.  257,  

Laws of  1979,  at  1355 ( " [ A]  r emedi al  sanct i on .  .  .  cannot  be 

i mposed i f  f or  any r eason t he cont empt  has ceased,  even as t he 

r esul t  of  t he set t l ement  of  t he case. " ) ;  see al so Ki ng,  82 

Wi s.  2d at  131- 32,  138 ( di sal l owi ng ci v i l  cont empt  pr oceedi ngs 

under  t he pr evi ous cont empt  st at ut es af t er  t he under l y i ng 



No.    2006AP803 

 

25 
 

di sput e set t l es) ;  17 Am.  Jur .  2d Cont empt  § 145 ( 2004)  ( " When 

t he par t i es set t l e t he under l y i ng case t hat  gave r i se t o a c i v i l  

cont empt  sanct i on,  t he cont empt  pr oceedi ng i s moot ,  s i nce t he 

case has come t o an end. " ) .    

¶55 A cont i nui ng cont empt  i s r equi r ed f or  t he i mposi t i on 

of  a r emedi al  sanct i on because r emedi al  sanct i ons ar e not  

desi gned t o puni sh t he cont emnor ,  v i ndi cat e t he cour t ' s  

aut hor i t y,  or  benef i t  t he publ i c.   See Fr i sch,  304 Wi s.  2d 1,  

¶35.   Rat her ,  t he st at ed and pr i nci pal  obj ect i ve of  a r emedi al  

sanct i on i s t o f or ce t he cont emnor  i nt o compl i ance wi t h a cour t  

or der  f or  t he benef i t  of  a pr i vat e par t y——t he l i t i gant .   I d.  

( " Remedi al  cont empt  i s concer ned wi t h t he pr i vat e i nt er est s of  

t he l i t i gant  and i s ' desi gned t o f or ce one par t y t o accede t o 

anot her ' s demand. ' "  ( quot i ng Ki ng,  82 Wi s.  2d at  130 

( i nt er pr et i ng c i v i l  cont empt  under  t he pr evi ous cont empt  

st at ut es) ) ) ;  Gr i f f i n,  141 Wi s.  2d at  707 ( " The pur pose of  a 

r emedi al  sanct i on .  .  .  i s  t o i nsur e pr esent  and f ut ur e 

compl i ance .  .  .  . " ) ;  D. L. D. ,  110 Wi s.  2d at  179 ( " A r emedi al  

sanct i on means a sanct i on i mposed f or  t he pur pose of  t er mi nat i ng 

a cont i nui ng cont empt  of  cour t . " )  ( i nt er nal  quot at i ons omi t t ed) ;  

Evans,  267 Wi s.  2d 596,  ¶22 ( " [ T] he ci r cui t  cour t  

i mposed .  .  .  r emedi al  sanct i ons,  i . e. ,  ones i mposed f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t . " )  

( i nt er nal  quot at i ons omi t t ed) ;  Benn v.  Benn,  230 Wi s.  2d 301,  

309,  602 N. W. 2d 65 ( Ct .  App.  1999)  ( " Remedi al  cont empt  seeks t o 

pr ocur e pr esent  and f ut ur e compl i ance wi t h cour t  

or der s .  .  .  . " ) ;  Di ane K. J. ,  196 Wi s.  2d at  968 ( " Remedi al  
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cont empt  i s i mposed t o ensur e compl i ance wi t h cour t  or der s. " ) ;  

B. L. P.  118 Wi s.  2d at  42 ( " ' [ R] emedi al  sanct i ons'  .  .  .  [ ar e]  

i mposed f or  t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  

cour t . " ) . 5  The pr i vat e nat ur e of  a r emedi al  sanct i on i s 

evi denced by t he f act  t hat  onl y  a par t y " aggr i eved by a cont empt  

of  cour t  may seek i mposi t i on of  a r emedi al  sanct i on .  .  .  i n t he 

pr oceedi ng t o whi ch t he cont empt  i s r el at ed, "  Wi s.  St at .  

§ 785. 03( 1) ( a) ,  " f or  t he pur pose of  t er mi nat i ng a cont i nui ng 

cont empt  of  cour t , "  Wi s.  St at .  § 785. 01( 3) . 6 

¶56 The cour t  may i mpose t he f ol l owi ng r emedi al  sanct i ons 

f or  t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t :  

                                                 
5 See 7 Jay E.  Gr eni g,  Wi sconsi n Pl eadi ng and Pr act i ce 623 

( 4t h ed.  2007)  ( " [ R] emedi al  sanct i ons [ ar e]  i mposed f or  t he 
pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t . " ) ;  Rober t  
J.  Mar t i neau,  Cont empt  of  Cour t :  El i mi nat i ng t he Conf usi on 
Bet ween Ci vi l  and Cr i mi nal  Cont empt ,  50 U.  Ci n.  L.  Rev.  677,  
693- 94 ( 1981)  ( " A r emedi al  sanct i on .  .  .  i s  a sanct i on i mposed 
f or  t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  
cour t .  .  .  .   [ I t ]  i s  concer ned onl y wi t h f ut ur e conduct ,  i t  
l acks a puni t i ve el ement ;  r at her ,  i t  i s  desi gned t o coer ce 
compl i ance wi t h t he di r ect i ves of  t he cour t . " )  ( i nt er nal  
quot at i ons and f oot not e omi t t ed) ;  see al so Gr eni g,  supr a,  at  535 
( not i ng t hat  t he pr evi ous st at ut e' s c i v i l  cont empt  power  was 
i mposed " f or  t he benef i t  of  anot her  par t y" ) ;  Mar na M.  Tess-
Mat t ner ,  Comment ,  Cont empt  of  Cour t :  Wi sconsi n' s Er asur e of  t he 
Bl ur r ed Di st i nct i on Bet ween Ci v i l  and Cr i mi nal  Cont empt ,  66 
Mar q.  L.  Rev.  369,  377 ( 1983)  ( r ecogni z i ng t hat  c i v i l  cont empt  
under  t he pr evi ous st at ut e was pr i mar i l y concer ned wi t h coer ci ng 
t he cont emnor  i nt o compl i ance wi t h a cour t ' s or der  f or  t he 
benef i t  of  a pr i vat e par t y) .  

6 See al so Lar sen,  165 Wi s.  2d at  683- 84 ( not i ng t hat  
r emedi al  sanct i ons under  Wi s.  St at .  § 785. 04( 1)  ar e " desi gned t o 
enf or ce a pr i vat e r i ght  of  a par t y i n an act i on" ) .  
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 ( a)  Payment  of  a sum of  money suf f i c i ent  t o 
compensat e a par t y f or  a l oss or  i nj ur y suf f er ed by 
t he par t y as t he r esul t  of  a cont empt  of  cour t .  

 ( b)  I mpr i sonment  i f  t he cont empt  of  cour t  i s  of  
a t ype i ncl uded i n s.  785. 01( 1) ( b) ,  ( bm) ,  ( c)  or  ( d) .   
The i mpr i sonment  may ext end onl y so l ong as t he per son 
i s commi t t i ng t he cont empt  of  cour t  or  6 mont hs,  
whi chever  i s t he shor t er  per i od.  

 ( c)  A f or f ei t ur e not  t o exceed $2, 000 f or  each 
day t he cont empt  of  cour t  cont i nues.  

 ( d)  An or der  desi gned t o ensur e compl i ance wi t h 
a pr i or  or der  of  t he cour t .  

 ( e)  A sanct i on ot her  t han t he sanct i ons 
speci f i ed i n par s.  ( a)  t o ( d)  i f  i t  expr essl y f i nds 
t hat  t hose sanct i ons woul d be i nef f ect ual  t o t er mi nat e 
a cont i nui ng cont empt  of  cour t .  

Wi s.  St at .  § 785. 04( 1) .    

¶57 The sanct i ons l i s t ed under  Wi s.  St at .  § 785. 04( 1)  " ar e 

essent i al l y  t he same as under  pr i or  l aw. "   Not e,  § 11,  ch.  257,  

Laws of  1979,  at  1357. 7  Mor eover ,  al l  but  one of  t he r emedi al  

sanct i ons descr i bed i n Wi s.  St at .  § 785. 04( 1)  expr essl y r ef l ect  

t he pr er equi s i t e of  a cont i nui ng cont empt  of  cour t .   See Wi s.  

St at .  § 785. 04( 1) ( b)  ( " The i mpr i sonment  may ext end onl y so l ong 

as t he per son i s  commi t t i ng t he cont empt  of  cour t  or  6 mont hs,  

whi chever  i s t he shor t er  per i od. " )  ( emphasi s added) ,  ( 1) ( c)  ( " A 

f or f ei t ur e not  t o exceed $2, 000 f or  each day t he cont empt  of  

                                                 
7 Compar e Wi s.  St at .  § 785. 04( 1) ( a) - ( e)  wi t h Wi s.  St at .  

§ 295. 02( 1) - ( 3)  ( 1975- 76)  ( al l owi ng,  subj ect  t o maxi mum 
l i mi t at i ons,  t he f ol l owi ng sanct i ons:  payment  of  money 
" suf f i c i ent  t o compensat e t he par t y f or  l osses,  cost s and 
expenses" ;  i ndef i ni t e i mpr i sonment  unt i l  compl i ance i s r eal i zed;  
and f or f ei t ur e of  money f or  each day t he cont empt  of  cour t  
cont i nues) .  
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cour t  cont i nues. " )  ( emphasi s added) ,  ( 1) ( d)  ( " An or der  desi gned 

t o ensur e compl i ance wi t h a pr i or  or der  of  t he cour t . " )  

( emphasi s added) ,  ( 1) ( e)  ( " A sanct i on ot her  t han t he sanct i ons 

speci f i ed i n par s.  ( a)  t o ( d)  i f  i t  expr essl y f i nds t hat  t hose 

sanct i ons woul d be i nef f ect ual  t o t er mi nat e a cont i nui ng 

cont empt  of  cour t . " )  ( emphasi s added) .   

¶58 Sect i on 785. 04( 1) ( a) ,  i f  r ead i n i sol at i on,  coul d be 

somewhat  ambi guous on t hi s scor e. 8  St andi ng al one,  t he par agr aph 

coul d be i nt er pr et ed as al l owi ng payment  of  a sum of  money f or  a 

l oss or  i nj ur y suf f er ed i n t he past ;  however ,  such an 

i nt er pr et at i on woul d i gnor e t he f act  t hat  t he cont i nui ng nat ur e 

of  t he cont empt  i s what  aut hor i zes t he cour t  t o i mpose a 

r emedi al  sanct i on as opposed t o a puni t i ve sanct i on. 9  See Wi s.  

                                                 
8 " [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n 

whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n 
r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y- r el at ed 
st at ut es;  and r easonabl y,  t o avoi d absur d or  unr easonabl e 
r esul t s. "   St at e ex r el .  Kal al  v .  Ci r cui t  Cour t  f or  Dane Count y,  
2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( emphasi s 
added) .  

9 I n 1981,  Rober t  J.  Mar t i neau,  anal yzi ng Wi sconsi n' s 
r ecent l y cr eat ed l aw of  cont empt  under  Wi sconsi n St at ut es 
Chapt er  785,  made t he f ol l owi ng obser vat i on:  

Ar guabl y,  i mposi t i on of  absol ut e r at her  t han 
condi t i onal  money damages as a r emedi al  sanct i on 
v i ol at es t he di st i nct i on bet ween r emedi al  and puni t i ve 
sanct i ons made i n subsect i ons 785. 01( 2)  and ( 3)  
because t he sanct i on i s based upon past  conduct  and i s 
not  desi gned t o t er mi nat e a cont i nui ng cont empt .  



No.    2006AP803 

 

29 
 

St at .  § 785. 01( 3)  ( " ' Remedi al  sanct i on'  means a sanct i on i mposed 

f or  t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  

cour t . " ) ;  Not e,  § 11,  ch.  257,  Laws of  1979,  at  1355 ( " [ A]  

r emedi al  sanct i on .  .  .  cannot  be i mposed i f  f or  any r eason t he 

cont empt  has ceased,  even as t he r esul t  of  t he set t l ement  of  a 

case. " )  ( emphasi s added) ;  see al so Ki ng,  82 Wi s.  2d at  131- 32,  

138 ( di sal l owi ng ci v i l  cont empt  pr oceedi ngs under  t he pr evi ous 

cont empt  st at ut es af t er  t he under l y i ng di sput e set t l es) ;  17 Am.  

Jur .  2d Cont empt  § 145 ( " When t he par t i es set t l e t he under l y i ng 

case t hat  gave r i se t o a c i v i l  cont empt  sanct i on,  t he cont empt  

pr oceedi ng i s moot ,  s i nce t he case has come t o an end. " ) .   

                                                                                                                                                             
Mar t i neau,  supr a,  at  701- 02.   Pr of essor  Mar t i neau ar gues,  
however ,  t hat  such an i nt er pr et at i on woul d be mi st aken because 
i mposi t i on of  absol ut e " money damages f or  cont empt "  can ser ve as 
a r emedi al  sanct i on.   I d.  at  702.   Pr of essor  Mar t i neau does not  
c i t e t he Wi sconsi n cont empt  st at ut es t o suppor t  t hi s cont ent i on.   
I n f act ,  he of f er s hi s own modi f i cat i on t o t he def i ni t i on of  
" r emedi al  sanct i on"  under  Wi s.  St at .  § 785. 01( 3)  t o account  f or  
hi s i nt er pr et at i on:  

 Of  cour se,  any appar ent  i nconsi st ency coul d be 
el i mi nat ed by modi f y i ng Wi s.  St at .  Ann.  
§ 785. 01( 3)  .  .  .  t o r ead as f ol l ows:  

( 3)  " Remedi al  sanct i on"  means a sanct i on 
i mposed f or  t he pur pose of  t er mi nat i ng a 
cont i nui ng cont empt  of  cour t  or  of  compensat i ng a 
par t y f or  l oss or  i nj ur y suf f er ed as t he r esul t  
of  a cont empt  of  cour t .  

I d.  at  702 n. 147.   Qui t e obvi ousl y,  Pr of essor  Mar t i neau' s 
pr oposed l anguage f or  Wi s.  St at .  § 785. 01( 3)  i s s i gni f i cant l y 
di f f er ent  f r om t he act ual  l anguage i n Wi s.  St at .  § 785. 01( 3) .   
As a r esul t ,  Pr of essor  Mar t i neau' s di scussi on l ends f ur t her  
cr edence t o t he concl usi on t hat  r emedi al  sanct i ons can be 
i mposed onl y when t he cont empt  cont i nues.   
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Per mi t t i ng t he i mposi t i on of  a r emedi al  sanct i on i n a s i t uat i on 

wher e t her e i s no cont i nui ng cont empt  woul d ef f ect i vel y r ewr i t e 

t he st at ut e. 10  Ther ef or e,  t he key t o t he i ssue i n t hi s case i s  

whet her  t he Count y ' s cont empt  of  cour t  was cont i nui ng on and 

af t er  t he Sept ember  13,  2004 mot i on f or  a f i ndi ng of  cont empt  

and i mposi t i on of  r emedi al  sanct i ons.    

¶59 Chapt er  785 does not  def i ne " a cont i nui ng cont empt  of  

cour t . "   I f  t he cour t  i s  r equi r ed t o i nt er pr et  a st at ut e and t he 

wor ds i n t he st at ut e ar e not  def i ned,  t he cour t  must  appl y t he 

or di nar y meani ng of  t he wor ds t o gi ve ef f ect  t o t he st at ut or y 

l anguage.   Kal al ,  271 Wi s.  2d 633,  ¶45.  

¶60 The wor d " cont i nui ng"  has many def i ni t i ons.   However ,  

when usi ng " cont i nui ng"  i n t he cont ext  of  det er mi ni ng whet her  

somet hi ng has ei t her  been t er mi nat ed or  i s ongoi ng,  as i n t hi s 

st at ut e,  see Wi s.  St at .  § 785. 01( 3) ,  t he wor d gener al l y means 

                                                 
10 Wi sconsi n St at .  § 785. 01( 2)  def i nes " puni t i ve sanct i on"  

as a " sanct i on i mposed t o puni sh a past  cont empt  of  cour t  f or  
t he pur pose of  uphol di ng t he aut hor i t y of  t he cour t . "   ( Emphasi s 
added. )   Admi t t edl y,  t her e i s no di f f i cul t y i n concei v i ng of  a 
sanct i on i mposed t o puni sh a past  cont empt  of  cour t  f or  t he 
pur pose of  ai di ng a l i t i gant .   One i nt er pr et at i on of  Wi s.  St at .  
§ 785. 04( 1) ( a)  i s t hat  payment  of  " a sum of  money suf f i c i ent  t o 
compensat e a par t y f or  a [ past ]  l oss or  i nj ur y"  i s t hat  k i nd of  
sanct i on.   Wi s.  St at .  § 785. 04( 1) ( a) .   The pr obl em wi t h t hi s 
anal ysi s i s t hat  t r y i ng t o r emedy a l i t i gant ' s past  l oss or  
i nj ur y by means of  a r emedi al  sanct i on depr i ves t he par t y i n 
cont empt  of  t he pr ot ect i ons af f or ded i n puni t i ve sanct i on 
pr ocedur e and depr i ves t he par t y of  t he abi l i t y  t o pur ge t he 
cont empt  by compl yi ng wi t h a cour t  or der .   The st at ut or y scheme 
est abl i shes t wo ki nds of  sanct i ons,  each wi t h speci f i c  cr i t er i a.   
Ther e may be a voi d i n t hi s st at ut or y scheme,  but  t hi s voi d 
cannot  be f i l l ed by j udi c i al  i nt er pr et at i on wi t hout  doi ng 
vi ol ence t o t he st at ut es.  
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" [ t ] o go on wi t h a par t i cul ar  act i on or  i n a par t i cul ar  

condi t i on;  per si st , "   The Amer i can Her i t age Di ct i onar y of  t he 

Engl i sh Language 408 ( 3d ed.  1992) ,  see al so Bl ack' s Law 

Di ct i onar y 316 ( 7t h ed.  1999)  ( " ( Of  an act  or  event )  t hat  i s  

uni nt er r upt ed <a cont i nui ng of f ense>. " ) .    

¶61 Thi s def i ni t i on of  " cont i nui ng"  i s consi st ent  wi t h our  

pr i or  case l aw i nt er pr et i ng whet her  a cont empt  of  cour t  i s  

" cont i nui ng"  so t hat  a r emedi al  sanct i on may be i mposed.  

¶62 For  i nst ance,  one obvi ous exampl e of  a cont i nui ng 

cont empt  j ust i f y i ng a r emedi al  sanct i on i s wher e a par ent  i s 

del i nquent  i n payi ng chi l d suppor t .   See Lar sen,  165 Wi s.  2d at  

682,  685 ( uphol di ng r emedi al  sanct i ons and pur ge condi t i ons 

i mposed f or  t he f at her ' s compl et e f ai l ur e t o pay chi l d suppor t  

as or der ed) ;  Gr i f f i n,  141 Wi s.  2d at  700- 01,  707- 08 ( hol di ng 

r emedi al  sanct i ons t o be appr opr i at e,  even af t er  t he chi l d 

r eaches t he age of  maj or i t y,  wher e t he f at her  has r ef used t o pay  

cour t - or der ed suppor t ) ;  Benn,  230 Wi s.  2d at  306- 07,  315 

( uphol di ng r emedi al  sanct i ons and pur ge condi t i on f or  t he 

f at her ' s r epeat ed f ai l ur e t o pay chi l d suppor t  as or der ed) .    

¶63 I n Gr i f f i n,  t he mot her  i ni t i at ed cont empt  pr oceedi ngs 

agai nst  t he f at her ,  af t er  t he chi l d r eached t he age of  maj or i t y,  

f or  hi s f ai l ur e t o make chi l d suppor t  payment s as r equi r ed by 

t he di vor ce decr ee.   Gr i f f i n,  141 Wi s.  2d at  701. 11  The f at her  

                                                 
11 I n t hi s case,  t he Wi sconsi n Supr eme Cour t  over r ul ed 

pr evi ous case l aw t hat  di sal l owed t he enf or cement  of  chi l d 
suppor t  or der s af t er  t he chi l d r eached t he age of  maj or i t y.   
Gr i f f i n,  141 Wi s.  2d at  704 ( over r ul i ng,  i n par t ,  Hal mu v.  
Hal mu,  247 Wi s.  124,  19 N. W. 2d 317 ( 1945) ) .  
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di sput ed t he cour t ' s  aut hor i t y t o i mpose a r emedi al  sanct i on i n 

t hat  case,  ar gui ng t hat  hi s cont empt  coul d no l onger  be 

cont i nui ng.   I d.  at  707.   Hi s t heor y was t hat  once a chi l d 

r eaches t he age of  maj or i t y,  " t he par ent ' s dut y t o suppor t  

ceases,  and a del i nquent  par ent ' s cont empt  ends. "   I d.   The 

f at her  cont ended t hat  any sanct i on t he cour t  i mposed agai nst  hi m 

f or  hi s del i nquent  chi l d suppor t  payment s woul d be a puni t i ve 

sanct i on because hi s cont empt  had been t er mi nat ed by t he chi l d' s 

18t h bi r t hday and was no l onger  cont i nui ng.   I d.  at  708.    

¶64 I n r esponse,  t hi s cour t  concl uded t hat  t he f at her ' s 

cont empt  was cont i nui ng because,  whi l e t he cour t  coul d not  

modi f y or  t er mi nat e t he suppor t  or der  af t er  t he chi l d r eached 

maj or i t y age,  " t he f or ce of  t he or der  does not  expi r e unt i l  t he 

par ent  compl i es. "   I d.   I n ot her  wor ds,  " A par ent ' s f ai l ur e t o 

pay chi l d suppor t  af t er  t he chi l d r eaches maj or i t y i s a 

cont i nui ng di sobedi ence of  a cour t  or der .   The cont empt  i s not  

past ;  i t  i s  ongoi ng. "   I d.  ( emphasi s added) .   Ther ef or e,  t he 

cour t  det er mi ned t hat  t he c i r cui t  cour t  di d have aut hor i t y t o 

i mpose r emedi al  sanct i ons agai nst  t he f at her  f or  hi s cont i nui ng 

cont empt  of  cour t .   I d.  at  708- 09.   

¶65 A second exampl e of  a cont i nui ng cont empt  of  cour t  i s  

f ound i n Evans.   Ther e,  t he or i gi nal  guar di an ad l i t em,  

appoi nt ed by t he cour t  t o obt ai n appr oval  of  set t l ement  

agr eement s f or  f our  mi nor s i n t wo per sonal  i nj ur y l awsui t s,  

f ai l ed t o deposi t  t he set t l ement  awar ds i n r est r i ct i ve t r ust  

account s as or der ed by t he c i r cui t  cour t .   Evans,  267 

Wi s.  2d 596,  ¶¶1 n. 1,  4- 5.   Af t er  l ear ni ng of  t he or i gi nal  
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guar di an ad l i t em' s del i nquency,  t he c i r cui t  cour t  r epl aced her  

wi t h a new guar di an ad l i t em who t hen moved t he ci r cui t  cour t  t o 

or der  t he or i gi nal  guar di an ad l i t em t o r epay t he mi ssi ng f unds.   

I d. ,  ¶¶5- 6.   Because t he or i gi nal  guar di an ad l i t em f ai l ed t o 

r epay t he f unds as or der ed,  t he c i r cui t  cour t  ent er ed j udgment  

agai nst  her  f or  t he f ul l  amount  of  t he f unds usi ng i t s power  

under  Wi s.  St at .  § 805. 03. 12  See i d. ,  ¶¶8,  10.    

¶66 I n af f i r mi ng t he ci r cui t  cour t ,  t he cour t  of  appeal s 

modi f i ed t he c i r cui t  cour t ' s  r at i onal e by empl oy i ng t he cont empt  

st at ut es r at her  t han Wi s.  St at .  § 805. 03.   I d. ,  ¶ 20 ( " [ W] e 

concl ude t hat  t he c i r cui t  cour t ' s  aut hor i t y t o sanct i on [ t he 

guar di an ad l i t em]  f or  noncompl i ance wi t h i t s subst ant i ve or der  

di r ect i ng t he di sposi t i on of  t he mi nor s '  set t l ement  pr oceeds i s 

mor e f i r ml y gr ounded i n Wi s.  St at .  ch.  785,  speci f i cal l y i n 

§ 785. 03( 1) ( a)  [ ( descr i bi ng pr ocedur e f or  r emedi al  

sanct i ons) ] . " ) .   The cour t  of  appeal s concl uded t hat  t he c i r cui t  

cour t  had act ual l y i mposed r emedi al  sanct i ons i n t he case but  

di d not  f ol l ow t he nonsummar y pr ocedur es r equi r ed under  Wi s.  

St at .  § 785. 03( 1) ( a) .   I d. ,  ¶¶22,  25.   Ther ef or e,  t he cour t  of  

appeal s r emanded t he case t o t he c i r cui t  cour t  wi t h i nst r uct i ons 

                                                 
12 Fai l ur e t o pr osecut e or  compl y wi t h pr ocedur e 
st at ut es.   For  f ai l ur e of  any c l ai mant  t o pr osecut e or  
f or  f ai l ur e of  any par t y t o compl y wi t h t he st at ut es 
gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s 
pendi ng may make such or der s i n r egar d t o t he f ai l ur e 
as ar e j ust  .  .  .  .  

Wi s.  St at .  § 805. 03.  



No.    2006AP803 

 

34 
 

t o f ol l ow t he pr ocedur es set  f or t h i n Wi s.  St at .  § 785. 03( 1) ( a)  

and det er mi ne whet her  t he or i gi nal  guar di an ad l i t em' s f ai l ur e 

t o deposi t  t he mi nor s '  f unds as or der ed was i nt ent i onal  and 

t her ef or e,  qual i f i ed as cont empt .   See i d. ,  ¶30.   The cour t  of  

appeal s not ed t hat ,  i f  t he c i r cui t  cour t  f ound t he or i gi nal  

guar di an ad l i t em i n cont empt ,  i t  coul d t hen i mpose monet ar y 

r emedi al  sanct i ons because t he cont empt  woul d be cont i nui ng. 13  

I d. ,  ¶22 ( " So l ong as no pr oper l y r est r i ct ed account s cont ai ni ng 

t he set t l ement  pr oceeds exi st ed,  [ t he]  al l eged cont empt  

cont i nued. " )  ( emphasi s added) .  

¶67 I n cont r ast ,  t he most  obvi ous case of  a cont empt  of  

cour t  t hat  has been t er mi nat ed and i s no l onger  cont i nui ng 

occur s when t he under l y i ng di sput e bet ween t he par t i es has been 

set t l ed.   For  exampl e,  i n Ki ng,  under  t he pr e- 1979 cont empt  

st at ut es,  t hi s cour t  deci ded t hat  t he c i r cui t  cour t  di d not  have 

t he aut hor i t y t o conduct  c i v i l  cont empt  pr oceedi ngs af t er  t he 

                                                 
13 The cour t  of  appeal s suggest ed what  t he monet ar y r emedi al  

sanct i ons shoul d be i f  t he c i r cui t  cour t  f ound cont empt :   

[ The sanct i ons]  may i ncl ude,  under  § 785. 04( 1) ( a) ,  
r equi r i ng [ t he or i gi nal  guar di an ad l i t em]  t o 
compensat e t he mi nor s f or  t hei r  l osses suf f er ed as a 
r esul t  of  her  cont empt  and r equi r i ng her  t o pay t he 
cost s of  pr ocur i ng t he r est or at i on of  t he mi nor s '  
f unds.   I f  t he cour t  deems addi t i onal  monet ar y  
sanct i ons necessar y or  appr opr i at e,  such sanct i ons 
must  be t i ed t o t he pur poses set  f or t h i n par agr aphs 
§ 785. 04( 1) ( c) - ( e) .  

Evans,  267 Wi s.  2d 596,  ¶30.   But  see i d. ,  ¶28 ( r ef usi ng t o 
vacat e,  as a r emedi al  sanct i on,  t he or i gi nal  guar di an ad l i t em' s 
at t or ney f ees,  whi ch wer e ear ned by negot i at i ng t he 
set t l ement s) .   
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pr i nci pal  act i on bet ween t he par t i es was set t l ed and no l onger  

cont i nui ng.   Ki ng,  82 Wi s.  2d at  138.    

¶68 Ki ng was an opi ni on deal i ng wi t h v i ol at i ons of  an 

i nj unct i on t hat  r equi r ed cer t ai n st at e empl oyees t o r ef r ai n f r om 

pi cket i ng and ot her  st r i ke- r el at ed act i v i t i es.   I d.  at  126.   

Thr ee days af t er  t he st r i ke was set t l ed and t he empl oyees 

r et ur ned t o wor k,  t he At t or ney Gener al  commenced ci v i l  cont empt  

pr oceedi ngs agai nst  t hose st at e empl oyees who vi ol at ed t he 

i nj unct i on.   I d.  at  127- 28,  132.   Af t er  not i ng t he di st i nct i ons 

bet ween ci v i l  and cr i mi nal  cont empt , 14 i d.  at  129- 30,  t he supr eme 

cour t  hel d t hat  c i v i l  cont empt  pr oceedi ngs wer e i nappr opr i at e 

under  t hese f act s because t he st r i ke was no l onger  cont i nui ng 

and " [ t ] he onl y pur pose f or  a cont empt  act i on br ought  at  t he 

t i me t he cont empt  was sought  i n t hese cases was puni shment  t o 

v i ndi cat e t he aut hor i t y of  t he cour t , "  i d.  at  132.   The cour t  

di d st at e,  however ,  t hat  " t he act s compl ai ned of  coul d have been 

t he basi s f or  cr i mi nal  cont empt , "  and " al l  t he i ndi c i a of  

cont empt  poi nt  t owar d cr i mi nal  cont empt . "   I d.  at  131.   I n f act ,  

                                                 
14 Ci v i l  cont empt  l ooks t o t he pr esent  and f ut ur e and 
t he ci v i l  cont emnor  hol ds t he key t o hi s j ai l  
conf i nement  by compl i ance wi t h t he or der .   On t he 
ot her  hand,  t he cr i mi nal  cont emnor  i s br ought  t o 
account  f or  a compl et ed past  act i on,  hi s sent ences ar e 
not  pur geabl e and ar e det er mi nat e.   Cr i mi nal  cont empt  
i s puni t i ve.   I t  i s  not  i nt ended t o f or ce t he 
cont emnor  t o do anyt hi ng f or  t he benef i t  of  anot her  
par t y.  

Ki ng,  82 Wi s.  2d at  130 ( f oot not e omi t t ed)  ( emphasi s added) ;  see 
al so,  supr a,  ¶50 n. 4 ( expl ai ni ng t he r el at i onshi p bet ween 
cr i mi nal  and ci v i l  cont empt  wi t h puni t i ve and r emedi al  
sanct i ons,  r espect i vel y) .  
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t he cour t  expl ai ned,  " These cases woul d have pr esent ed no 

f or eseeabl e pr obl ems i f  t hey had been br ought  as cr i mi nal  

cont empt . "   I d.  at  131- 32.   

¶69 The Ki ng cour t  r ej ect ed t he st at e' s t heor y of  a t hi r d 

cat egor y of  cont empt ,  a hybr i d appr oach t hat  woul d al l ow 

puni t i ve sanct i ons i n c i v i l  cont empt .   I d.  at  134.   I t s deci s i on 

was ai ded by t he l egi s l at ur e' s  det er mi nat i on t o " no l onger  

r ecogni ze[ ]  puni t i ve sanct i ons f or  c i v i l  cont empt "  af t er  1975.   

I d.  at  134- 35 ( c i t i ng Wi s.  St at .  § 295. 02( 5)  ( 1975- 76)  ( " No 

per son may be i mpr i soned,  nor  r equi r ed t o pay any sum of  money 

t o t he cour t  or  t o a par t y,  under  t hi s chapt er  except  as 

speci f i ed i n subs.  ( 1)  and ( 2)  [ ( concer ni ng r emedi al  and 

coer ci ve sanct i ons but  not  puni t i ve sanct i ons) ] . " ) ) .  

¶70 The pl ai nt i f f  c l ass i n t hi s case r el i es on Fr i sch,  a 

case deci ded j ust  t wo year s ago by t hi s cour t .   I n Fr i sch,  t he 

under l y i ng di sput e was r el at ed t o chi l d suppor t  and t he 

di scl osur e of  t he f at her ' s f i nanci al  i nf or mat i on.   Fr i sch,  304 

Wi s.  2d 1,  ¶6.   I n par t i cul ar ,  t he di vor ce j udgment  bet ween t he 

f at her  and mot her  i ncor por at ed t hei r  set t l ement  agr eement ,  whi ch 

r equi r ed t he f at her  t o pr ovi de t he mot her  wi t h a copy of  hi s t ax 

r et ur ns and al l  suppor t i ng schedul es.   I d.   The r equi r ed t ax 

i nf or mat i on woul d per mi t  t he mot her  t o moni t or  t he f at her ' s 

f i nanci al  s i t uat i on and t o seek modi f i cat i ons i n t he suppor t  

payment s i f  war r ant ed.   I d. ,  ¶4.   Af t er  t he f at her  f ai l ed t o 

di scl ose hi s t ax r et ur ns,  whi ch woul d have shown a subst ant i al  

i ncr ease i n i ncome,  t he mot her  i ni t i at ed cont empt  pr oceedi ngs.   

I d. ,  ¶7.   The cour t  di smi ssed t he cont empt  pr oceedi ngs but  
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r evi sed t he f at her ' s payment  schedul e and r ei t er at ed hi s  

f i nanci al  di scl osur e obl i gat i ons.   I d. ,  ¶¶7- 8.   Thi s t i me,  

however ,  t he cour t  or der ed t he f at her  t o make hi s t ax r et ur ns 

and schedul es avai l abl e t o t he mot her  " by May 12 of  each year  as 

l ong as he had an ongoi ng chi l d suppor t  obl i gat i on. "   I d. ,  ¶8.    

¶71 Af t er  many mont hs of  cour t  pr oceedi ngs,  t he mot her  was 

f or ced t o move f or  cont empt  agai n,  al l egi ng t hat  t he f at her  had 

f ai l ed t o make t he necessar y f i nanci al  di scl osur es.   I d. ,  ¶12.   

However ,  bef or e a f i ndi ng of  cont empt  coul d be made,  t he f at her  

compl i ed wi t h t he f i nanci al  di scl osur e or der  and pr oduced hi s 

t ax r et ur ns f or  t he mot her .   I d. ,  ¶¶14,  26.   Despi t e t he 

f at her ' s bel at ed at t empt  at  compl i ance,  t he c i r cui t  cour t  f ound 

hi m i n cont empt  and i mposed a $100, 000 sanct i on agai nst  hi m.   

I d. ,  ¶23.   On appeal ,  t he cour t  of  appeal s concl uded t hat  a 

r emedi al  sanct i on was i mpr oper l y i mposed agai nst  t he f at her  

because he had compl i ed wi t h t he c i r cui t  cour t ' s  or der  bef or e i t  

f ound hi m i n cont empt .   I d. ,  ¶26.   As t he cont empt  was no l onger  

cont i nui ng,  t he cour t  of  appeal s concl uded,  t he c i r cui t  cour t  

was wi t hout  aut hor i t y t o i mpose a r emedi al  sanct i on agai nst  t he 

f at her .   I d.  

¶72 On r evi ew,  t hi s  cour t  r ei nst at ed t he i mposi t i on of  t he 

r emedi al  sanct i on agai nst  t he f at her  f or  hi s r epeat ed f ai l ur e t o 

abi de by t he cour t ' s  or der  r equi r i ng t he t i mel y di scl osur e of  

hi s t ax r et ur n i nf or mat i on.   I d. ,  ¶4.   The sol e di sput e i n 

r el at i on t o t he cont empt  i ssue was " whet her  r emedi al  cont empt  

was pr oper l y empl oyed i n t hi s case because [ i t  i s ]  di sput e[ d]  

whet her  [ t he f at her ' s]  cont empt  was cont i nui ng at  t he t i me t he 
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c i r cui t  cour t  f ound [ hi m]  i n cont empt . "   I d. ,  ¶37;  see al so i d. ,  

¶53 ( " [ T] he r eal  quest i on t oday i s whet her  t he cont empt  i s 

cont i nui ng. " ) .   The cour t  answer ed t hi s quest i on i n t he 

af f i r mat i ve.   Speci f i cal l y,  t hi s cour t  st at ed t he f ol l owi ng 

about  t he f at her ' s bel at ed at t empt  at  compl i ance and how i t  di d 

not  suf f i ce t o t er mi nat e hi s cont empt  of  cour t :  

Al t hough [ t he f at her ]  di d pr oduce al l  t he 
r equi r ed document s bef or e t he c i r cui t  cour t  f ound hi m 
i n cont empt ,  hi s cont empt  was cont i nui ng .  .  .  because 
hi s pr oduct i on of  document s came t oo l at e t o undo t he 
pr obl ems he had cr eat ed by f ai l i ng t o pr oduce 
document s on t i me.  .  .  .   Fai l ur e t o t i mel y pr oduce 
i ncome i nf or mat i on ' as r equi r ed'  was r eal l y t he 
essence of  [ t he f at her ' s]  cont empt  because i t  shi el ded 
hi m f r om exposur e t o r egul ar ,  cont empor ar y cour t -
or der ed modi f i cat i ons of  chi l d suppor t .   I f  [ he]  had 
suppl i ed t he i nf or mat i on t i mel y,  he woul d l i kel y have 
been payi ng mor e suppor t  t han he di d.   By hi s r epeat ed 
f ai l ur es,  [ t he f at her ]  depr i ved [ t he mot her ]  of  t he 
i nf or mat i on necessar y t o seek t he per i odi c 
modi f i cat i on of  suppor t  she was ent i t l ed t o r equest  
under  t he l aw,  and he depr i ved t he cour t  of  i t s  
aut hor i t y t o t i mel y modi f y i t s  chi l d suppor t  or der .   
The cont empt  was cont i nui ng because [ t he f at her ' s]  
f ai l ur e t o compl y wi t h t he cour t  or der  depr i ved [ t he 
mot her ]  of  her  abi l i t y  t o ut i l i ze t r adi t i onal  r emedi es 
i n t he l aw.    

I d. ,  ¶47 ( emphasi s added) .    

¶73 I n Fr i sch,  t he f at her  pai d al l  t he chi l d suppor t  t hat  

t he cour t  had or der ed.   See i d. ,  ¶23.   But  he di d not  pay al l  

t he chi l d suppor t  he woul d have had t o pay i f  he had compl i ed 

wi t h t he cour t ' s  or der  by di scl osi ng hi s t ax r et ur ns by May 12 

of  each year .   I d. ,  ¶23 n. 10.   Ti mel y di scl osur e was t he essence 

of  t he or der .   I d. ,  ¶47.   Del i nquent  di scl osur e was i nef f ect ual  

because i t  depr i ved t he mot her  of  her  t r adi t i onal  r emedi es i n 



No.    2006AP803 

 

39 
 

t he l aw,  as t he cour t  was bl ocked by st at ut e f r om r et r oact i vel y 

modi f y i ng t he f at her ' s chi l d suppor t  obl i gat i ons.   I d.    

¶74 I n t he pr esent  case,  t he c i r cui t  cour t  f ound t hat  t he 

Count y had been i n cont empt  of  cour t ,  t hat  i s ,  t he Count y had 

vi ol at ed t he 30- Hour  Rul e component  of  t he Consent  Decr ee i n t he 

past .   But  t he cour t  f ound,  and t he pl ai nt i f f  c l ass conceded,  

t hat  t he 30- Hour  Rul e was not  bei ng vi ol at ed i n May,  June,  Jul y,  

August ,  or  Sept ember  2004,  meani ng t hat  none of  t he member s of  

t he pl ai nt i f f  c l ass had a compl ai nt  t hat  t hey wer e bei ng 

det ai ned i n v i ol at i on of  t he 30- Hour  Rul e at  t he t i me t he mot i on 

f or  cont empt  was f i l ed.   I n shor t ,  t he Count y ' s cont empt uous 

conduct  was no l onger  cont i nui ng, 15 and t her e i s  no suggest i on 

t hat  t he Count y has vi ol at ed any par t  of  t he Consent  Decr ee 

                                                 
15 Under  t he st at ut e,  t he key t o whet her  t he c i r cui t  cour t  

may i mpose a r emedi al  sanct i on i s t he wor d " cont i nui ng. "   The 
di ssent  at t empt s t o under cut  t he s i gni f i cance of  t he wor d 
" cont i nui ng"  by avoi di ng t he past  t ense of  t he wor d,  namel y,  
" cont i nued"  and i nst ead usi ng t he past  t ense of  t he wor d " i s, "  
namel y,  " was. "   See di ssent ,  ¶¶109- 10 ( " [ T] he Count y ' s cont empt  
was cont i nui ng[ ,  i . e. ,  i t  cont i nued]  f or  al most  t hr ee year s.   
Why t her ef or e does t hi s case not  pr esent  a case of  cont i nui ng 
cont empt ?" )  ( emphasi s added) .   However ,  t he phr ase " was 
cont i nui ng, "  does not  connot e t he same meani ng as t he wor d 
" cont i nui ng. "   To i l l ust r at e,  t he Thi r t y Year s War  cont i nued or  
" was cont i nui ng"  f or  30 year s,  but  t he Thi r t y Year s War  i s not  
cont i nui ng.   For  t he same r eason,  we can say t he Count y ' s 
cont empt  cont i nued or  " was cont i nui ng"  f or  al most  t hr ee year s,  
but  t he Count y ' s cont empt  i s not  cont i nui ng.    
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s i nce Apr i l  2004. 16  Thus,  we ar e l ef t  wi t h t he quest i on of  

whet her  t he c i r cui t  cour t ,  under  t hese ci r cumst ances,  had t he 

st at ut or y aut hor i t y t o i mpose a r emedi al  sanct i on of  any sor t  

agai nst  t he Count y f or  i t s  past  cont empt .   The answer  t o t hi s 

quest i on i s " No. "    

¶75 Because t he Count y ' s v i ol at i on of  t he Consent  Decr ee 

had i ndi sput abl y t er mi nat ed bef or e t he cont empt  pr oceedi ngs 

began,  t her e i s no way we can j ust i f y t he pl ai nt i f f  c l ass' s 

r equest  f or  monet ar y damages on gr ounds of  " a cont i nui ng [ or  

per si st ent  or  uni nt er r upt ed]  cont empt  of  cour t . "   Wi s.  St at .  

§ 785. 01( 3) ;  The Amer i can Her i t age Di ct i onar y,  supr a,  at  408;  

Bl acks Law Di ct i onar y,  supr a,  at  316;  see al so Ki ng,  82 

Wi s.  2d at  132 ( di sal l owi ng t he mai nt enance of  c i v i l  cont empt  

pr oceedi ngs because t he cont empt uous conduct  was t er mi nat ed 

pr i or  t o t he i ni t i at i on of  t he cont empt  pr oceedi ngs) .   As t he 

Count y ' s cont empt  was not  cont i nui ng,  t he cour t  coul d not  i mpose 

a r emedi al  sanct i on agai nst  t he Count y " f or  t he pur pose of  

t er mi nat i ng a cont i nui ng cont empt  of  cour t . "   Wi s.  St at .  

§ 785. 01( 3) ;  see al so Not e,  § 11,  ch.  257,  Laws of  1979,  at  1355 

( " [ A]  r emedi al  sanct i on i s appr opr i at e onl y when t he cont empt  i s 

                                                 
16 The di ssent  suggest s t hat  t hi s deci s i on per mi t s t he 

Count y t o r esume vi ol at i ons of  t he Consent  Decr ee wi t hout  f ear  
of  penal t y as l ong as t he Count y ceases i t s v i ol at i ons bef or e 
any par t y i s abl e t o f i l e a mot i on f or  cont empt .   See di ssent ,  
¶¶97,  111.   Al t hough we do not  deci de t hi s i ssue on hypot het i cal  
f act s not  bef or e us,  we not e t hat  r epeat ed vi ol at i ons of  a cour t  
or der  af t er  a f i ndi ng of  cont empt  may const i t ut e a cont i nui ng 
cont empt ,  and t he ci r cui t  cour t  has st at ut or y aut hor i t y t o i ssue 
an " or der  desi gned t o ensur e compl i ance wi t h a pr i or  or der  of  
t he cour t . "   Wi s.  St at .  § 785. 04( 1) ( d) .  
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cont i nui ng .  .  .  . " ) ;  D. L. D. ,  110 Wi s.  2d at  179 ( " A r emedi al  

sanct i on means a sanct i on i mposed f or  t he pur pose of  t er mi nat i ng 

a cont i nui ng cont empt  of  cour t . " )  ( i nt er nal  quot at i ons omi t t ed) ;  

B. L. P. ,  118 Wi s.  2d at  42 ( st at i ng t hat  r emedi al  sanct i ons ar e 

i mposed onl y t o t er mi nat e a cont i nui ng cont empt  of  cour t ) .   I n 

f act ,  t he pr i nc i pal  obj ect i ve t hat  woul d be ser ved by t he 

i mposi t i on of  a cont empt  sanct i on i n t hi s case now woul d be t he 

puni shment  of  t he Count y and t he vi ndi cat i on of  t he c i r cui t  

cour t ' s  aut hor i t y——bot h of  whi ch ar e puni t i ve sanct i on 

obj ect i ves.   See Wi s.  St at .  § 785. 01( 2) ;  Fr i sch,  304 Wi s.  2d 1,  

¶34;  Gr i f f i n,  141 Wi s.  2d at  708;  Evans,  267 Wi s.  2d 596,  ¶21;  

Di ane K. J. ,  196 Wi s.  2d at  969;  B. L. P. ,  118 Wi s.  2d at  42;  

Mar t i neau,  supr a,  at  694.    

¶76 Thi s i s not  a case wher e a cont empt  of  cour t  causes 

i r r epar abl e har m by depr i v i ng a v i ct i m of  her  " abi l i t y  t o 

ut i l i ze t r adi t i onal  r emedi es i n t he l aw. "   Fr i sch,  304 

Wi s.  2d 1,  ¶47.   For  i nst ance,  t he pl ai nt i f f  c l ass may be abl e 

t o seek damages under  42 U. S. C.  § 1983 ( 2006) .   Wi t h adequat e 

pr oof ,  i ndi v i dual  pl ai nt i f f s may be abl e t o r ecover  damages i n 

per sonal  i nj ur y sui t s. 17  The Count y ' s cont empt  of  cour t  cannot  

be sai d t o have depr i ved t he pl ai nt i f f  c l ass of  i t s  " t r adi t i onal  

r emedi es i n t he l aw, "  and consequent l y,  we cannot  say t he 

                                                 
17 I n a s i gni f i cant l y di f f er ent  f act  s i t uat i on,  an 

appr opr i at e aut hor i t y may seek a puni t i ve sanct i on and r equest  
t hat  pr obat i on be i mposed upon t he cont emnor  i n pl ace of  
i mpr i sonment ,  and t hen seek r est i t ut i on as a condi t i on of  
pr obat i on.   See Wi s.  St at .  §§ 785. 04( 2) ( a)  and 973. 09( 1) ( a) .   
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Count y ' s cont empt  i s cont i nui ng on t hat  basi s.   See Fr i sch,  304 

Wi s.  2d 1,  ¶47.    

¶77 Fi nal l y,  s i mpl y because t he monet ar y r emedi al  

sanct i ons set  f or t h i n Wi s.  St at .  § 785. 04( 1) ( a)  do not  

expr essl y r ecogni ze t hat  t hey can be i mposed onl y " f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t "  does not  

car r y t he day f or  t he pl ai nt i f f  c l ass.   See Wi s.  St at .  

§ 785. 01( 3) .   Al l  t he sanct i ons l i s t ed under  Wi s.  St at .  

§ 785. 04( 1)  car r y t he l abel  of  " Remedi al  sanct i on. "   " Remedi al  

sanct i on"  i s a def i ned t er m t hat  " means a sanct i on i mposed f or  

t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t . "   

Wi s.  St at .  § 785. 01( 3)  ( emphasi s  added) .   Because t he def i ni t i on 

of  " r emedi al  sanct i on"  i s c l ear  on i t s f ace,  we ar e " not  at  

l i ber t y t o di sr egar d t he pl ai n,  c l ear  wor ds of  t he st at ut e. "   

Kal al ,  271 Wi s.  2d 633,  ¶46 ( i nt er nal  quot at i ons and ci t at i on 

omi t t ed) .   Ther ef or e,  r egar dl ess of  whet her  al l  t he r emedi al  

sanct i on pr ovi s i ons cont ai ned i n Wi s.  St at .  § 785. 04( 1)  

expr essl y r ecogni ze t hat  t hey can be i mposed onl y " f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t , "  Wi s.  

St at .  § 785. 01( 3) ,  t he f act  t hat  t hey ar e " r emedi al  sanct i on[ s] "  

and t he def i ni t i on of  " r emedi al  sanct i on"  c l ear l y r equi r es a 

cont i nui ng cont empt  of  cour t  means t hat ,  t o i mpose any sanct i on 
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l i s t ed under  Wi s.  St at .  § 785. 04( 1) ,  t her e must  be a " cont i nui ng 

cont empt  of  cour t , "  see Wi s.  St at .  § 785. 01( 3) . 18 

¶78 I nasmuch as t he Count y ' s cont empt  of  cour t  had ceased 

and was no l onger  cont i nui ng at  t he t i me t he cont empt  

pr oceedi ngs wer e i ni t i at ed,  r emedi al  sanct i ons coul d not  be 

i mposed.   Consequent l y,  we af f i r m t he ci r cui t  cour t ' s  j udgment  

denyi ng t he pl ai nt i f f  c l ass r emedi al  sanct i ons i n t hi s case.  

B.  Br each of  t he Consent  Decr ee 

¶79 As an al t er nat i ve t o r equest i ng monet ar y compensat i on 

as a r emedi al  sanct i on,  t he pl ai nt i f f  c l ass seeks monet ar y 

damages f or  br each of  t he Consent  Decr ee.   The pl ai nt i f f  c l ass 

seeks monet ar y damages f or  emot i onal  di st r ess suf f er ed by 

i nmat es on account  of  t he br each.   The ci r cui t  cour t  deni ed t hi s  

r equest ,  pr i mar i l y on gr ounds t hat  " [ m] onet ar y  damages f or  a 

                                                 
18 The di ssent  of f er s an al t er nat i ve i nt er pr et at i on f or  t he 

def i ni t i on of  r emedi al  sanct i on under  Wi s.  St at .  § 785. 01( 3) :  " A 
cont empt  i s a cont i nui ng one and i s not  t er mi nat ed as l ong as 
t he l oss or  i nj ur y t o t he v i ct i m of  t he cont empt  has not  been 
compensat ed. "   Di ssent ,  ¶112.   Fi r st ,  t hi s i nt er pr et at i on 
evi scer at es t he di st i nct i on bet ween r emedi al  and puni t i ve 
sanct i ons f ound i n Wi s.  St at .  ch.  785.   Mor e speci f i cal l y,  
however ,  t he di ssent ' s i nt er pr et at i on woul d mean t hat  a par t y ' s 
cont empt  woul d not  cease unt i l  r emedi al  sanct i ons——bet t er  t er med 
" compensat or y sanct i ons"  under  such ci r cumst ances——wer e act ual l y 
i mposed.   Accor di ng t o t hat  i nt er pr et at i on,  t wo out comes ar e 
possi bl e:  ( 1)  t he c i r cui t  cour t  woul d be r equi r ed t o i mpose 
r emedi al  sanct i ons,  t hus depr i v i ng t he cour t  of  i t s  di scr et i on 
under  Wi s.  St at .  § 785. 02;  or  ( 2)  t he c i r cui t  cour t  woul d r ef use 
t o i mpose r emedi al  sanct i ons and t he cont emnor  woul d r emai n i n 
cont empt  of  cour t  i ndef i ni t el y because " t he v i ct i m of  t he 
cont empt  has not  been compensat ed. "   I d.   Ther ef or e,  t he 
di ssent ' s i nt er pr et at i on woul d not  onl y i gnor e t he def i ni t i on of  
" cont i nui ng"  but  al so woul d l ead t o absur d r esul t s.  
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v i ol at i on of  t he Consent  Decr ee ar e not  even ment i oned i n t he 

agr eement . "  

¶80 The ci r cui t  cour t  f ound t hat  " t he par t i es di d not  

ent er  i nt o t he Consent  Decr ee wi t h t he expr essed i nt ent i on of  

cr eat i ng t he oppor t uni t y f or  t he awar d of  damages .  .  .  .   

[ Mor eover ,  t ] he c l ass act i on compl ai nt  was f i l ed seeki ng 

decl ar at or y j udgment  or  i nj unct i ve r el i ef .   Nowher e i n t he 

compl ai nt  ar e monet ar y damages r equest ed or  ment i oned. "   

¶81 The ci r cui t  cour t  quot ed t he pl ai nt i f f s '  t r i al  counsel  

t hr ee di f f er ent  t i mes as sayi ng t hat  t he case was not  about  

damages.   The cour t  sai d t hat  monet ar y damages f or  br each of  t he 

Consent  Decr ee " ar e i nappr opr i at e by t he ver y t er ms of  t he 

agr eement  and by t he nat ur e of  t he pl eadi ngs of  t hi s act i on.   

The cour t  wi l l  not  exer ci se i t s equi t abl e power s t o awar d 

monet ar y damages when t he l anguage of  t he Consent  Decr ee cl ear l y 

does not  pr ovi de f or  t hem. "  

¶82 Monet ar y damages wer e not  t he obj ect i ve of  t hi s c l ass 

act i on sui t .   The or i gi nal  pl ai nt i f f ,  Chr i st ensen,  f i l ed a pr o 

se wr i t  of  pr ohi bi t i on i n Mar ch 1996.   I n Jul y  1996,  Chr i st ensen 

amended hi s compl ai nt ,  wi t h t he assi st ance of  counsel ,  t o br i ng 

a c l ass act i on under  Wi s.  St at .  § 803. 08.   I n Oct ober  1996,  t he 

c l ass was cer t i f i ed by Judge Schel l i nger .   " The det er mi nat i on 

t hat  a c l ass act i on i s appr opr i at e i s di scr et i onar y wi t h t he 

t r i al  cour t . "   Pr el ozni k v.  Ci t y of  Madi son,  113 Wi s.  2d 112,  

125,  334 N. W. 2d 580 ( Ct .  App.  1983)  ( c i t i ng Mer cur y Recor ds 

Pr ods. ,  I nc.  v.  Econ.  Consul t ant s,  I nc. ,  91 Wi s.  2d 482,  491,  

283 N. W. 2d 613 ( Ct .  App.  1979) ) .   A par t y t hat  r adi cal l y al t er s 
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i t s posi t i on af t er  i t  has successf ul l y i nvoked a cour t ' s  

exer ci se of  di scr et i on shoul d ant i c i pat e t hat  t he cour t  wi l l  

bi nd t he par t y t o i t s pr i or  posi t i on.  

¶83 I n May 2001,  Judge Donegan appr oved t he 48- page 

Consent  Decr ee.   Judge Fi or enza f ound t hat  t he Consent  Decr ee 

was t he pr oduct  of  ext ensi ve negot i at i on among t he par t i es.   

That  decr ee,  she det er mi ned,  di d not  cont empl at e monet ar y 

damages.   " Damages i n br each of  cont r act  cases ar e or di nar i l y  

measur ed by t he expect at i ons of  t he par t i es. "   Handi capped 

Chi l dr en' s Educ.  Bd.  v.  Lukaszewski ,  112 Wi s.  2d 197,  206,  332 

N. W. 2d 774 ( 1983) .  

¶84 Even i f  we wer e abl e t o over l ook t hese cl ear  

def i c i enci es,  we woul d not  appr ove monet ar y damages i n t hi s 

case.   The pl ai nt i f f  c l ass c l ai ms damage " f or  humi l i at i on,  

emot i onal  di st r ess,  and ment al  angui sh. "   I n essence,  t hese ar e 

damages i n t or t  f or  a pur por t ed br each of  cont r act .  

¶85 The pl ai nt i f f  c l ass cont ends t hat  t he Count y coul d 

r easonabl y f or esee t hat  damage of  t hi s nat ur e woul d r esul t  f r om 

hol di ng pr i soner s f or  mor e t han 30 hour s wi t hout  a bed and t hat  

" [ m] onet ar y damages ar e t he most  ef f ect i ve r emedy t o put  t he 

v i ct i ms of  t hi s br each i n t he posi t i on t hey woul d have been i n 

had t he set t l ement  agr eement  not  been br eached .  .  .  . "   The 

pl ai nt i f f  c l ass poi nt s t o Rest at ement  ( Second)  of  Cont r act s 

§ 353 ( 1981) ,  " Loss Due t o Emot i onal  Di st ur bance, "  whi ch 

pr ovi des t he f ol l owi ng:  " Recover y f or  emot i onal  di st ur bance wi l l  

be excl uded unl ess t he br each al so caused bodi l y har m or  t he 
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cont r act  or  t he br each i s of  such a k i nd t hat  ser i ous emot i onal  

di st ur bance was a par t i cul ar l y l i kel y r esul t . "    

¶86 Wi sconsi n has not  adopt ed § 353 of  Rest at ement  

( Second)  of  Cont r act s.   On t he cont r ar y,  t he cour t  has st at ed 

t hat  ment al  suf f er i ng,  whi l e r ecogni zed as an i nj ur y,  " has been 

hel d not  a pr oper  el ement  of  r ecover abl e damages i n act i ons on 

cont r act . "   Koer ber  v.  Pat ek,  123 Wi s.  453,  464,  102 N. W.  40 

( 1905) .   The ant i qui t y of  t he c i t ed case does not  negat e t he 

val i di t y of  t he pr i nci pl e.   See Bour que v.  Wausau Hosp.  Ct r . ,  

145 Wi s.  2d 589,  596 n. 2,  427 N. W. 2d 433 ( Ct .  App.  1988)  ( c i t i ng 

Mur sch v.  Van Dor n Co. ,  627 F.  Supp.  1310,  1317 ( W. D.  Wi s.  

1986) ) .  

¶87 Mor eover ,  even i f  we adopt ed § 353 of  Rest at ement  

( Second)  of  Cont r act s,  t he pl ai nt i f f  c l ass st i l l  woul d not  be 

abl e t o r ecover  f or  emot i onal  di st r ess.   I n par t i cul ar ,  Comment  

a.  t o § 353 of  Rest at ement  ( Second)  of  Cont r act s r eads i n par t :  

Damages f or  emot i onal  di st ur bance ar e not  or di nar i l y  
al l owed.   Even i f  t hey ar e f or eseeabl e,  t hey ar e of t en 
par t i cul ar l y di f f i cul t  t o est abl i sh and t o measur e.   
Ther e ar e,  however ,  t wo except i onal  s i t uat i ons wher e 
such damages ar e r ecover abl e.   I n t he f i r st ,  t he 
di st ur bance accompani es a bodi l y i nj ur y.   I n such 
cases t he act i on may near l y al ways be r egar ded as one 
i n t or t  .  .  .  .   I n t he second except i onal  s i t uat i on,  
t he cont r act  or  t he br each i s of  such a k i nd t hat  
ser i ous emot i onal  di st ur bance was a par t i cul ar l y 
l i kel y r esul t .  .  .  .   [ I ] f  t he cont r act  i s  not  one 
wher e t hi s was a par t i cul ar l y l i kel y r i sk,  t her e i s no 
r ecover y f or  such di st ur bance.  

( Emphasi s added. )   The pl ai nt i f f  c l ass has not  pr ovi ded 

suf f i c i ent  evi dence of  compensabl e i nj ur i es t o over t ur n t he 

c i r cui t  cour t ' s  deci s i on t o deny t he cl ai m.   Cf .  Pl easur e Ti me,  
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I nc.  v.  Kuss,  78 Wi s.  2d 373,  387,  254 N. W. 2d 463 ( 1977)  ( " [ T] he 

bur den r est s on t he [ pl ai nt i f f ]  t o pr ove by cr edi bl e evi dence t o 

a r easonabl e cer t ai nt y t hat  damages wer e suf f er ed and t o 

est abl i sh at  l east  t o a r easonabl e pr obabi l i t y  t he amount  of  

t hese damages. " ) .   The pl ai nt i f f  c l ass has al so f ai l ed t o 

demonst r at e t hat  t hi s cont r act  " i s of  such a k i nd t hat  ser i ous 

emot i onal  di st ur bance was a par t i cul ar l y l i kel y r esul t . "   

Rest at ement  ( Second)  of  Cont r act s § 353 cmt .  a.   

¶88 Al t hough we acknowl edge t hat  some member s of  t he 

pl ai nt i f f  c l ass may have suf f er ed bodi l y i nj ur y,  i sol at ed 

i nci dent s of  bodi l y i nj ur y,  even i f  pr oven,  ar e near l y  

i nevi t abl e i n a j ai l  popul at i on of  appr oxi mat el y 150, 000 peopl e 

over  t he per i od of  t hr ee year s ( Mar ch 2001 t o Apr i l  2004) .   

Gener al i zed cl ai ms of  such i nj ur i es do not  suppor t  an awar d of  

cont r act  damages f or  wi despr ead emot i onal  di st ur bance among t he 

16, 000 member s of  t he c l ass.  

I V.  CONCLUSI ON 

¶89 We concl ude,  based on t he f act s of  t hi s case,  t hat  t he 

c i r cui t  cour t  had no di scr et i on t o i mpose a r emedi al  sanct i on 

agai nst  t he def endant s af t er  t hei r  cont empt  of  cour t  had ceased.   

Remedi al  sanct i ons ar e " i mposed f or  t he pur pose of  t er mi nat i ng a 

cont i nui ng cont empt  of  cour t . "   Wi s.  St at .  § 785. 01( 3)  ( emphasi s 

added) .   Puni t i ve sanct i ons may be " i mposed t o puni sh a past  

cont empt  of  cour t . "   Wi s.  St at .  § 785. 01( 2)  ( emphasi s added) .   

Because br eaches of  t he Consent  Decr ee had ceased bef or e t he 

act i on f or  cont empt  was f i l ed,  t he c i r cui t  cour t  was cor r ect  i n 

r ef usi ng t o i mpose a r emedi al  sanct i on agai nst  t he def endant s 



No.    2006AP803 

 

48 
 

f or  t hei r  past  cont empt .   For  mul t i pl e r easons,  we al so concl ude 

t hat  t he pl ai nt i f f  c l ass i s not  ent i t l ed t o monet ar y damages f or  

emot i onal  di st r ess f or  br eaches of  t he Consent  Decr ee.   

Consequent l y,  we r ever se t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶90 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s case 

i nvol ves t he ci v i l  r i ght s of  i ndi v i dual s who wer e ar r est ed and 

conf i ned i n t he booki ng ar ea of  t he Mi l waukee Count y j ai l .   

These ar r est ed per sons ( not  conv i ct ed of  any cr i me and pr esumed 

i nnocent )  al l eged ( wi t hout  di r ect  cont r adi ct i on)  t hat  t hey wer e 

hel d f or  mor e t han 30 hour s awai t i ng booki ng,  cr owded i nt o col d 

cel l s wi t hout  bl anket s,  s i t t i ng up or  l y i ng down on cel l  f l oor s 

spl ashed wi t h bodi l y f l ui ds,  s l eepi ng next  t o ur i nal s,  conf i ned 

i n an unsani t ar y and bug- i nf est ed space.   The ci r cui t  cour t  

f ound t hat  t housands of  i nmat es wer e hel d i n t hese condi t i ons 

f or  mor e t han t wo days.   Hundr eds wer e hel d f or  mor e t han t hr ee 

days.   Some wer e even hel d i n excess of  100 hour s.    

¶91 You do not  see t hese subst andar d and danger ous 

condi t i ons on TV when booki ng i s por t r ayed.   But  t hese 

condi t i ons appar ent l y exi st ed r i ght  her e i n Mi l waukee,  

Wi sconsi n. 1   

¶92 The Legal  Ai d Soci et y of  Mi l waukee,  I nc. ,  r epr esent i ng 

t hese ar r est ees,  sued t he Count y and of f i c i al s ( col l ect i vel y 

r ef er r ed t o as t he Count y i n t he maj or i t y opi ni on and her e)  f or  

mai nt ai ni ng such condi t i ons.   The ci r cui t  cour t  f or  Mi l waukee 

Count y ent er ed an or der ,  a Consent  Decr ee,  i n whi ch t he Count y 

agr eed t o cor r ect  var i ous condi t i ons.   Under  t he Consent  Decr ee 

ar r est ed per sons coul d be kept  i n t he booki ng ar ea ( wi t hout  

                                                 
1 The ci r cui t  cour t  f ound t he gover nment  of f i c i al s i n 

cont empt  f or  a " st agger i ng"  pat t er n of  conf i ni ng t housands of  
peopl e i n t he j ai l ' s  booki ng ar ea i n " unaccept abl e,  i f  not  
appal l i ng"  condi t i ons f or  ext ended per i ods i n di r ect  v i ol at i on 
of  t he expl i c i t  t er ms of  t he consent  decr ees.  
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beds)  f or  not  mor e t han 30 hour s.    At  no t i me si nce t he ent r y 

of  t he Consent  Decr ee di d t he Count y seek r el i ef  f r om t he decr ee 

because t he r equi r ement s pr oved t o be t oo oner ous or  

i mpr act i cal .   Never t hel ess t he Count y v i ol at ed t he Consent  

Decr ee f or  near l y t hr ee year s.     

¶93 The ci r cui t  cour t  f ound t hat  t he Count y i nt ent i onal l y  

v i ol at ed t he 30- hour  pr ovi s i on of  t he cour t ' s  Consent  Decr ee on 

16, 662 occasi ons over  near l y a t hr ee- year  per i od,  November  2001 

t o Apr i l  2004,  keepi ng i nmat es i n t he booki ng ar ea l onger  t han 

30 hour s wi t hout  assi gni ng t hem t o a bed. 2  The Count y di d not  

chal l enge t hi s f i ndi ng i n t he cour t  of  appeal s or  i n t hi s cour t .    

¶94 Af t er  t he Legal  Ai d Soci et y sought  di scover y i n Apr i l  

2004 t o pr ove vi ol at i ons of  t he Consent  Decr ee,  t he Count y 

i mmedi at el y r emedi ed t he condi t i ons and began obeyi ng t he cour t  

or der . 3  I n Jul y  2005 t he Legal  Ai d Soci et y asked t he ci r cui t  

                                                 
2 Maj or i t y op. ,  ¶35:  " The ci r cui t  cour t  f ound t hat  t he 

' st agger i ng number  of  v i ol at i ons and ext ended per i od of  t i me 
dur i ng whi ch t he vi ol at i ons occur r ed wer e cl ear  evi dence t hat  
t he v i ol at i ons wer e ' i nt ent i onal . ' "    

Nei t her  t he cour t  of  appeal s nor  t hi s cour t  has been asked 
t o r evi ew t he ci r cui t  cour t ' s  det er mi nat i on t hat  t he Count y was 
i n cont empt  of  t he consent  decr ee.   Rel evant  t o t he pr esent  
case,  t he cont empt  st at ut e def i nes " [ c] ont empt  of  cour t "  t o mean 
" i nt ent i onal  .  .  .  [ d] i sobedi ence,  r esi st ance or  obst r uct i on of  
t he aut hor i t y,  pr ocess or  or der  of  a cour t . "   Wi s.  St at .  
§ 785. 01( 1) ( i nt r o)  & ( 1) ( b) .   The cour t  of  appeal s has st at ed 
t hat  " [ a]  f i ndi ng of  cont empt  r est s on t he t r i al  cour t ' s  f act ual  
f i ndi ngs.   The cr i t i cal  f i ndi ngs ar e t hat  t he par t y was abl e t o 
compl y wi t h t he or der  and t hat  t he r ef usal  t o compl y was wi l l f ul  
and wi t h i nt ent  t o avoi d compl i ance. "   Evans v.  Luebke,  2003 WI  
App 207,  ¶24 n. 12,  267 Wi s.  2d 596,  671 N. W. 2d 304.  

3 Maj or i t y op. ,  ¶¶30,  35.  
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cour t  t o hol d t he Count y i n cont empt  of  cour t  f or  i nt ent i onal l y 

f ai l i ng t o obey t he cour t  or der .   The ci r cui t  cour t  so hel d.    

¶95 The ci r cui t  cour t  al so hel d t hat  even t hough t he 

Count y i nt ent i onal l y v i ol at ed t he cour t  or der  and was i n 

cont empt  of  cour t ,  t he c i r cui t  cour t  coul d not  awar d monet ar y 

damages under  chapt er  785 of  t he st at ut es as a r emedi al  

sanct i on.    

¶96 The i ssue bef or e t hi s cour t ,  st at ed i n gener al  t er ms,  

i s t he power  of  a c i r cui t  cour t  t o ensur e compl i ance wi t h i t s 

or der s.   Mor e speci f i cal l y,  t he i ssue bef or e t hi s cour t  i s  t he 

power  of  a c i r cui t  cour t  t o ensur e compl i ance wi t h i t s or der  by 

awar di ng monet ar y damages f or  a par t y ' s i nt ent i onal  v i ol at i on of  

a cour t  or der  t hat  const i t ut es cont empt  of  cour t .  

¶97 The maj or i t y opi ni on hol ds t hat  because a r emedi al  

sanct i on i s st at ut or i l y  def i ned as " a sanct i on i mposed f or  

pur poses of  t er mi nat i ng a cont i nui ng cont empt  of  cour t , "  Wi s.  

St at .  § 785. 01( 3)  ( emphasi s added) ,  a c i r cui t  cour t  i s  power l ess 

t o i mpose t he sanct i on of  compensat or y damages pr ovi ded i n 

§ 785. 04 ( 1) ( a)  " when br eaches of  t he Consent  Decr ee had ceased 

bef or e t he act i on f or  cont empt  was f i l ed. " 4  I n ot her  wor ds,  

under  t he maj or i t y opi ni on i f  t he cont empt  of  cour t  l ast s f or  

near l y t hr ee year s and ceases bef or e t he mot i on f or  cont empt  i s 

f i l ed,  a cour t  cannot  r equi r e t he cont emnor  t o pay " a sum of  

money suf f i c i ent  t o compensat e a par t y f or  l oss or  i nj ur y 

suf f er ed by t he par t y as t he r esul t  of  a cont empt  of  cour t "  as 

pr ovi ded i n Wi s.  St at .  § 785. 04( 1) ( a) .   Thus i n t he pr esent  

                                                 
4 Maj or i t y op. ,  ¶4.   See al so i d. ,  ¶¶74,  75.  
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case,  accor di ng t o t he maj or i t y opi ni on,  t he Count y can vi ol at e 

t he c i r cui t  cour t  or der  wi t hout  penal t y f or  t wo and one hal f  

year s and may even be f r ee t o do so agai n so l ong as t he Count y 

agai n st ops t he vi ol at i ons bef or e a mot i on f or  cont empt  i s 

f i l ed. 5  

¶98 I  wr i t e separ at el y,  agr eei ng wi t h t he cour t  of  appeal s 

t hat  monet ar y damages ar e per mi t t ed under  t he st at ut e i n t he 

pr esent  case.   I  woul d r emand t he cause t o t he c i r cui t  cour t  t o 

det er mi ne t he sum of  money,  i f  any,  suf f i c i ent  t o compensat e t he 

per sons hel d i n v i ol at i on of  t he Consent  Decr ee f or  t he l oss or  

i nj ur y suf f er ed. 6 

                                                 
5 Wi t hout  deci di ng t he i ssue,  t he maj or i t y opi ni on suggest s 

t hat  al t hough t he Count y was abl e t o t er mi nat e i t s cont empt  of  
cour t  ( and pr ecl ude t he use of  r emedi al  sanct i ons)  by ceasi ng 
i t s r epeat ed vi ol at i ons of  t he cour t  or der  bef or e a mot i on f or  
cont empt  was f i l ed,  t he Count y mi ght  be unabl e t o do t he same 
t hi ng a second t i me.   See maj or i t y op. ,  ¶74 n. 16 ( " [ R] epeat ed 
vi ol at i ons of  a cour t  or der  af t er  a f i ndi ng of  cont empt  may 
const i t ut e a cont i nui ng cont empt  .  .  .  . " ) .   I n ot her  wor ds,  t he 
maj or i t y opi ni on suggest s t hat  under  t he cont empt  st at ut e a 
cont emnor  has one f r eebi e oppor t uni t y——but  " may"  not  have t wo 
f r eebi e oppor t uni t i es——t o r epeat edl y v i ol at e a cour t  or der  wi t h 
i mpuni t y pr i or  t o a mot i on f or  cont empt .    

The maj or i t y opi ni on al so seems t o i mpl y t hat  i f  t he Count y 
r esumes vi ol at i ng t he cour t  or der  and agai n ceases i t s 
v i ol at i ons bef or e a mot i on f or  cont empt  i s f i l ed,  t he c i r cui t  
cour t  may exer ci se i t s aut hor i t y  under  Wi s.  St at .  § 785. 04( 1) ( d)  
" t o i ssue an ' or der  desi gned t o ensur e compl i ance wi t h a pr i or  
or der  of  t he cour t . ' "   Maj or i t y op. ,  ¶74 n. 16 ( quot i ng Wi s.  
St at .  § 785. 04( 1) ( d) ) .   Sect i on 785. 04( 1) ( d) ,  however ,  i s  a 
r emedi al  sanct i on and under  t he maj or i t y opi ni on' s r easoni ng may 
not  be used except  f or  t he pur pose of  t er mi nat i ng a cont i nui ng 
cont empt  of  cour t .   

6 The ci r cui t  cour t  concl uded as a mat t er  of  l aw t hat  
r emedi al  sanct i ons wer e not  avai l abl e under  t he c i r cumst ances of  
t he pr esent  case.   The ci r cui t  cour t  t her ef or e never  det er mi ned 
what  sum of  money,  i f  any,  woul d be suf f i c i ent  compensat i on.    
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¶99 I  r each t hi s  concl usi on f or  sever al  r easons.   Fi r st ,  

t he maj or i t y opi ni on' s i nt er pr et at i on of  t he phr ase " r emedi al  

sanct i on"  i n chapt er  785 of  t he st at ut es i s er r oneous as a 

mat t er  of  st at ut or y i nt er pr et at i on.   The i nt er pr et at i on of  t he 

st at ut e i s i nconsi st ent  wi t h t he t ext  of  chapt er  785 of  t he 

St at ut es,  r epr esent s a shar p br eak f r om t he t r adi t i onal  l aw of  

cont empt  i n Wi sconsi n,  i s  cont r ar y t o t he st at ut or y and 

l egi s l at i ve hi st or y,  and pr oduces an absur d r esul t .   Two year s 

ago,  t he cour t  decl ar ed t hat  " t he i nt ent  behi nd t he cont empt  

st at ut e .  .  .  i s  t o pr ovi de t he cour t  wi t h a mechani sm,  or  

t ool box,  t o ef f ect  compl i ance wi t h cour t  or der s. " 7  Today,  t he 

cour t  r emoves t ool s f r om t he t ool box,  t ool s t hat  ar e needed t o 

ef f ect  compl i ance wi t h cour t  or der s,  and evi scer at es t he 

f unct i on of  t he cont empt  st at ut e and t he ci r cui t  cour t ' s  

aut hor i t y t o enf or ce i t s own or der s.   

¶100 Second,  t he i nt er pr et at i on cont r avenes Fr i sch v.  

Henr i chs,  2007 WI  102,  304 Wi s.  2d 1,  736 N. W. 2d 85,  a case 

deci ded a mer e t wo year s ago.    

¶101 Thi r d,  i f  chapt er  785 i s t o be i nt er pr et ed t o cr eat e a 

voi d i n a cour t ' s  power  t o enf or ce an or der  t hr ough cont empt ,  I  

concl ude t hat  a c i r cui t  cour t  may awar d compensat or y damages 

under  i t s i nher ent  power s over  cont empt  i n a case t hat  f al l s  

i nt o t he st at ut or y voi d.      

I  

¶102 Chapt er  785 has t o be i nt er pr et ed i n l i ght  of  t he 

t ext s of  Wi s.  St at .  § 785. 01( 3)  and § 784. 04( 1) ( a) ,  t he cont ext  

                                                 
7 Fr i sch,  2007 WI  102,  ¶82,  304 Wi s.  2d 1,  736 N. W. 2d 85.  
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and st r uct ur e of  t he chapt er ,  t he st at ut or y and l egi s l at i ve 

hi st or y of  t he chapt er ,  cont empt  l aw i n Wi sconsi n,  and t he 

pur pose of  t he cont empt  st at ut e.   

¶103 Sect i on 785. 01( 3)  pr ovi des:  " ' Remedi al  sanct i on'  means 

a sanct i on i mposed f or  t he pur pose of  t er mi nat i ng a cont i nui ng 

cont empt  of  cour t . "  

¶104 Sect i on 785. 04( 1) ( a)  pr ovi des i n r el evant  par t :  " A 

cour t  may i mpose one or  mor e of  t he f ol l owi ng r emedi al  

sanct i ons:  ( a)  Payment  of  a sum of  money suf f i c i ent  t o 

compensat e a par t y f or  a l oss or  i nj ur y suf f er ed by t he par t y as 

t he r esul t  of  a cont empt  of  cour t . "  

¶105 A pl ai n r eadi ng of  Wi s.  St at .  § 785. 04( 1) ( a)  i s t hat  

t he c i r cui t  cour t  may or der  cont emnor s t o compensat e ot her s f or  

l osses or  i nj ur i es suf f er ed as a r esul t  of  a cont empt  of  cour t .    

Wi sconsi n St at .  § 785. 04( 1) ( a)  expl i c i t l y  aut hor i zes payment  of  

money t o compensat e a v i ct i m " f or  a l oss or  i nj ur y suf f er ed by 

t he par t y as t he r esul t  of  a cont empt  of  cour t "  ( emphasi s 

added) .   The wor d " suf f er ed"  makes sense onl y i f  Wi s.  St at .  

§ 785. 04( 1) ( a)  appl i es t o payment  f or  l osses or  i nj ur i es t hat  

al r eady have occur r ed and t hat  r esul t ed f r om past  conduct .    

¶106 Rel yi ng on t he " c l ear  l anguage of  t he st at ut e, "  Judge 

Fi ne wr ot e i n hi s concur r i ng opi ni on i n t he cour t  of  appeal s 

deci s i on i n t he pr esent  case:  " Under  Wi s.  St at .  § 785. 04( 1) ( a) ' s  

f or t hr i ght  and unambi guous di r ect i ve,  t he pl ai nt i f f s ar e 

ent i t l ed t o be compensat ed f or  t he l osses and i nj ur i es t hey 

suf f er ed as a r esul t  of  Mi l waukee' s c l ear  and bl at ant  cont empt . " 8 
                                                 

8 Chr i st ensen v.  Sul l i van,  2008 WI  App 18,  ¶25,  307 
Wi s.  2d 754,  746 N. W. 2d 553 ( Fi ne,  J. ,  concur r i ng) .  
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¶107 The maj or i t y opi ni on r ecogni zes t he val i di t y of  t hi s 

i nt er pr et at i on.   I t  st at es t hat  " [ s] t andi ng al one,  [ Wi s.  St at .  

§ 785. 04( 1) ( a) ]  coul d be i nt er pr et ed as al l owi ng payment  of  a 

sum of  money f or  a l oss or  i nj ur y suf f er ed i n t he past  .  .  .  . " 9      

¶108 The maj or i t y opi ni on never t hel ess concl udes t hat  Wi s.  

St at .  § 785. 04( 1) ( a)  shoul d not  be i nt er pr et ed accor di ng t o i t s 

pl ai n meani ng,  i n l i ght  of  Wi s.  St at .  § 785. 01( 3) ' s def i ni t i on 

of  a r emedi al  sanct i on as a sanct i on i mposed f or  t he pur pose of  

t er mi nat i ng a " cont i nui ng"  cont empt .     

¶109 The cour t  t her ef or e must  det er mi ne t he meani ng of  t he 

st at ut or y phr ase " a cont i nui ng cont empt . "   Thi s phr ase i s not  

def i ned i n t he st at ut e.   The maj or i t y opi ni on concedes t hat  t he 

wor d " cont i nui ng"  has many di ct i onar y meani ngs and sel ect s t he 

meani ng " t o go on wi t h a par t i cul ar  act i on. " 10  Of  cour se,  her e 

t he Count y di d " go on wi t h a par t i cul ar  act i on"  f or  near l y t hr ee 

year s.  

¶110 I n or di nar y,  pl ai n Engl i sh,  t he Count y ' s cont empt  was 

cont i nui ng f or  al most  t hr ee year s.   Why t her ef or e does t hi s case 

not  pr esent  a case of  cont i nui ng cont empt ?  Wher e i n t he st at ut e 

does i t  say t hat  t he cont empt  has t o cont i nue af t er  t he mot i on 

f or  cont empt  has been f i l ed?  Ah,  says t he maj or i t y opi ni on,  by 

                                                 
9 Maj or i t y op. ,  ¶58.  

10 Maj or i t y op. ,  ¶60.  

" [ R] esor t  t o a di ct i onar y can be,  as Just i ce Scal i a has 
wr i t t en of  t he use of  l egi s l at i ve hi st or y,  ' t he equi val ent  of  
ent er i ng a cr owded cockt ai l  par t y and l ooki ng over  t he heads of  
t he guest s f or  one' s f r i ends. ' "   Nof f ke v.  Bakke,  2009 WI  10,  
¶60,  315 Wi s.  2d 350,  760 N. W. 2d 156 ( Abr ahamson,  C. J. ,  
concur r i ng)  ( quot i ng Conr oy v.  Ani skof f ,  507 U. S.  511 ( 1993) ) .  
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st at ut or y def i ni t i on ( Wi s.  St at .  § 785. 01( 3) )  t he r emedi al  

sanct i on has t o " t er mi nat e a cont i nui ng cont empt , "  and her e t he 

Count y " t er mi nat ed"  i t s own cont i nui ng cont empt  by obeyi ng t he 

cour t  or der .   

¶111 The maj or i t y opi ni on' s r eadi ng of  Wi s.  St at .  

§ 785. 01( 3)  cr eat es an unnecessar y conf l i c t  bet ween § 785. 01( 3)  

and § 785. 04( 1) ( a) ;  r ender s meani ngl ess § 785. 04( 1) ( a) ' s 

speci f i c  gr ant  of  aut hor i t y t o a cour t  t o awar d compensat or y 

damages t o t hose who have suf f er ed a l oss or  i nj ur y as a r esul t  

of  a par t y ' s cont empt  of  cour t ;  and al l ows t he cont emnor  t o  

r epeat edl y v i ol at e a cour t  or der  and t o i nf l i c t  har m wi t hout  

f ear  of  bei ng r equi r ed t o compensat e i t s v i ct i ms so l ong as t he 

cont emnor  ceases vi ol at i ons bef or e a mot i on f or  cont empt  i s 

f i l ed.    

¶112 Ther e i s an al t er nat i ve i nt er pr et at i on of  t he l anguage 

i n Wi s.  St at .  § 785. 01( 3)  def i ni ng a r emedi al  sanct i on as a 

sanct i on " i mposed f or  t he pur pose of  t er mi nat i ng a cont i nui ng 

cont empt " :  A cont empt  i s a cont i nui ng one and i s not  t er mi nat ed 

as l ong as t he l oss or  i nj ur y t o t he v i ct i m of  t he cont empt  has 

not  been compensat ed.   Thi s i nt er pr et at i on of  t he cont empt  
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st at ut e har moni zes Wi s.  St at .  § 785. 01( 3)  and § 785. 04( 1) ( a)  and 

i s consi st ent  wi t h t he pur poses of  cont empt . 11   

¶113 One pur pose of  a r emedi al  sanct i on i n a c i v i l  cont empt  

pr oceedi ng i s t o enf or ce an i ndi v i dual  l i t i gant ' s r i ght s by 

ensur i ng a r emedy f or  t he l i t i gant . 12 Monet ar y  damages i n a 

                                                 
11 Cont r ar y t o t he maj or i t y opi ni on' s asser t i on at  ¶77 n. 18,  

t hi s i nt er pr et at i on pr eser ves t he di st i nct i on bet ween r emedi al  
and puni t i ve sanct i ons.   Puni t i ve sanct i ons ar e i mposed f or  t he 
pur pose of  puni shment ,  do not  i nvol ve compensat i on t o a v i ct i m,  
and may be i mposed whet her  or  not  any har m t o t he v i ct i m has 
been r emedi ed.   See Wi s.  St at .  § 785. 01( 2)  ( def i ni ng " puni t i ve 
sanct i on"  as a sanct i on " i mposed t o puni sh a past  cont empt  of  
cour t  f or  t he pur pose of  uphol di ng t he aut hor i t y of  t he cour t " ) ;  
Wi s.  St at .  § 785. 04( 2)  ( l i s t i ng onl y f i nes and i mpr i sonment  as 
t he sanct i ons t hat  a cour t  may use f or  a puni t i ve pur pose) .   

Nor  does t hi s i nt er pr et at i on el i mi nat e a cour t ' s di scr et i on 
t o i mpose r emedi al  sanct i ons.   Not hi ng i n chapt er  785 r equi r es a 
cour t  t o i mpose a sanct i on i n ever y i nst ance t hat  a par t y i s i n 
cont empt  of  cour t .   Sect i on 785. 02 st at es t hat  " [ a]  cour t  of  
r ecor d may i mpose a r emedi al  or  puni t i ve sanct i on f or  cont empt  
of  cour t  under  t hi s chapt er "  ( emphasi s added) .  

12 See Schr oeder  v.  Schr oeder ,  100 Wi s.  2d 625,  637,  302 
N. W. 2d 475 ( 1981)  ( st at i ng t hat  a cont empt  sanct i on " seek[ i ng]  
t o enf or ce a pr i vat e r i ght  of  one of  t he par t i es i n an act i on i s 
a c i v i l  [ r at her  t han cr i mi nal  or  puni t i ve]  cont empt "  sanct i on 
( quot i ng St at e v.  Ki ng,  82 Wi s.  2d 124,  129,  262 N. W. 2d 80 
( 1978) ) ) ;  I nt ' l  Uni on,  Uni t ed Mi ne Wor ker s of  Am.  v.  Bagwel l ,  
512 U. S.  821,  828 ( 1994)  ( " [ A]  cont empt  sanct i on i s consi der ed 
ci v i l  i f  i t  i s  r emedi al ,  and f or  t he benef i t  of  t he 
compl ai nant . "  ( quot at i on mar ks and ci t at i on omi t t ed) ) .   

See al so Mar gi t  Li v i ngst on,  Di sobedi ence and Cont empt ,  75 
Wash.  L.  Rev.  345,  345 ( 2000)  ( " Cour t s use cont empt  c i t at i ons t o 
compensat e i nj ur ed par t i es,  [ and t o]  coer ce r el uct ant  def endant s 
and wi t nesses .  .  .  . " ) ;  Dan B.  Dobbs,  Cont empt  of  Cour t :  A 
Sur vey,  56 Cor nel l  L.  Rev.  183,  235 ( 1971)  ( " I f  t he cont empt  
pr oceedi ng i s a c i v i l  one,  i t s pur pose i s r emedi al ——t hat  i s,  i t s  
pur pose i s t o compel  obedi ence t o t he cour t ' s  or der ,  or ,  f ai l i ng 
t hat ,  t o get  some subst i t ut e r el i ef  f or  t he benef i t  of  t he 
opposi ng par t y. "  ( f oot not e omi t t ed) ) .  
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cont empt  act i on may ser ve t wo pur poses:  ( 1)  t o compensat e t he 

i ndi v i dual s f or  l oss or  i nj ur y suf f er ed,  and ( 2)  t o det er  t he 

di sobedi ent  par t y f r om engagi ng i n s i mi l ar  i l l egal  conduct  i n 

t he f ut ur e.   Thus monet ar y damages ar e consi st ent  wi t h t he 

pur pose of  r emedi al  cont empt  sanct i ons whi ch,  as t he maj or i t y 

opi ni on acknowl edges,  ar e i mposed f or  t he benef i t  of  t he 

l i t i gant  and t o pr ocur e pr esent  and f ut ur e compl i ance wi t h cour t  

or der s. 13 

¶114 Al t hough t he maj or i t y opi ni on acknowl edges t he  

conf l i c t  bet ween § 785. 04( 1) ( a) ' s pl ai n l anguage aut hor i z i ng 

compensat i on as a r emedi al  sanct i on and t he st at ut or y def i ni t i on 

of  " cont i nui ng cont empt , "  i t  s t r angel y decl ar es t hat  " t he 

def i ni t i on of  ' r emedi al  sanct i on'  i s  c l ear  on i t s f ace. "   

Maj or i t y op. ,  ¶77.  

¶115 I f  Wi s.  St at .  § 785. 01( 3)  wer e c l ear  on i t s f ace,  

Just i ce Pr osser  woul d not  have needed t o wr i t e t wo l engt hy 

opi ni ons i n t he cour se of  t wo year s at t empt i ng t o expl ai n what  

Wi s.  St at .  § 785. 01( 3)  means. 14   

¶116 The st at ut or y and l egi s l at i ve hi st or y of  chapt er  785 

hel ps r esol ve any per cei ved conf l i c t  bet ween § 785. 04( 1) ( a) ' s 

expr ess aut hor i zat i on of  compensat or y damages as a r emedi al  

sanct i on f or  cont empt  and 785. 01( 3) ' s def i ni t i on of  r emedi al  

                                                 
13 Maj or i t y op. ,  ¶55.    

14 For  t he ot her  deci s i on i nt er pr et i ng Wi s.  St at .  
§ 785. 01( 3) ,  see Fr i sch v.  Henr i chs,  2007 WI  102,  304 Wi s.  2d 1,  
736 N. W. 2d 85,  whi ch I  di scuss i n Par t  I I  of  t hi s di ssent .    
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sanct i ons as a sanct i on i mposed f or  t he pur pose of  t er mi nat i ng a 

cont i nui ng cont empt .     

¶117 Bef or e t he 1979 r epeal  and r ecr eat i on of  chapt er  785 a 

cour t ' s  aut hor i t y t o i mpose t he sanct i on of  compensat or y damages 

i n a c i v i l 15 cont empt  pr oceedi ng di d not  depend upon whet her  t he 

sanct i on ser ved t he pur pose of  t er mi nat i ng a cont i nui ng cont empt  

of  cour t .   Ever y ver si on of  t he Wi sconsi n St at ut es f r om 1849 

t hr ough 1977 st at ed t hat  t he sanct i on of  compensat or y damages 

coul d be i mposed i n a c i v i l  cont empt  pr oceedi ng. 16  No ver si on of  

t he cont empt  st at ut es l i mi t ed a cour t  t o usi ng t he sanct i on of  

compensat or y damages as a means of  t er mi nat i ng a cont i nui ng 

                                                 
15 A cour t  may det er mi ne whet her  t o i mpose a " r emedi al "  

cont empt  sanct i on i n an or di nar y c i v i l  pr oceedi ng.   I n cont r ast ,  
when det er mi ni ng whet her  t o i mpose a " puni t i ve"  cont empt  
sanct i on,  a cour t  or di nar i l y  must  compl y wi t h t he st at ut es 
gover ni ng cr i mi nal  pr ocedur e.   Compar e Wi s.  St at .  § 785. 03( 1) ( a)  
( st at i ng t hat  a cour t  may i mpose a r emedi al  cont empt  sanct i on 
upon a mot i on f r om a par t y and af t er  not i ce and a hear i ng)  wi t h 
Wi s.  St at .  § 785. 03( 1) ( b)  ( st at i ng t hat  when a puni t i ve sanct i on 
i s sought ,  t he di st r i ct  at t or ney,  at t or ney gener al ,  or  a speci al  
pr osecut or  must  i ssue a compl ai nt  char gi ng t he al l eged cont emnor  
wi t h cont empt  of  cour t  and t hat  such compl ai nt  " shal l  be 
pr ocessed under  chs.  967 t o 973 [ per t ai ni ng t o mat t er s of  
cr i mi nal  pr ocedur e] " ) .    

16 See,  e. g. ,  Wi s.  St at .  ch.  115,  § 21 ( 1849)  ( " I f  an act ual  
l oss or  i nj ur y has been pr oduced t o any par t y by t he mi sconduct  
al l eged,  t he cour t  shal l  or der  a suf f i c i ent  sum t o be pai d by 
t he def endant  t o such par t y,  t o i ndemni f y hi m and t o sat i sf y hi s  
cost s and expenses .  .  .  . " ) ;  Wi s.  St at .  § 295. 02( 1) ( a)  ( 1977)  
( " I f  an act ual  l oss or  i nj ur y has been pr oduced t o any par t y by 
t he mi sconduct  of  t he cont emnor ,  whi ch i t  i s  not  ef f i caci ous t o 
r emedy by execut i on or  gar ni shment ,  t he cour t  may or der  t he 
def endant  t o pay such par t y a sum suf f i c i ent  t o compensat e t he 
par t y f or  l osses,  cost s and expenses .  .  .  . " ) .  

I n 1979,  pr i or  t o enact i ng t he cur r ent  cont empt  st at ut e,  
t he l egi s l at ur e r enumber ed chapt er  295 of  t he st at ut es as 
chapt er  785.   See § 62,  ch.  32,  Laws of  1979.  



No.   2006AP803. ssa 

 

12 
 

cont empt  of  cour t .   I ndeed,  i n 1906 t hi s cour t  st at ed t hat  t he 

st at ut es r el at i ng t o c i v i l  cont empt  pr oceedi ngs sought  " t o 

i ndemni f y par t i es t o t he act i on f or  t hei r  act ual  l oss or  i nj ur y"  

as wel l  as " t o compel  t he per f or mance of  dut i es st i l l  wi t hi n t he 

cont emnor ' s power . " 17 

¶118 The pr e- 1979 cont empt  st at ut es wer e consi st ent  wi t h 

t he l aw of  ot her  j ur i sdi ct i ons,  whi ch seem uni f or ml y t o 

r ecogni ze t hat  cont empt  sanct i ons i n a c i v i l  cont empt  pr oceedi ng 

may be i mposed ei t her  f or  t he pur pose of  t er mi nat i ng a 

cont i nui ng cont empt  or  f or  t he pur pose of  compensat i ng a par t y 

f or  l osses r esul t i ng f r om a cont empt  of  cour t .   The Uni t ed 

St at es Supr eme Cour t ,  f or  exampl e,  has st at ed t hat  i n c i v i l  

cont empt  pr oceedi ngs,  sanct i ons " may,  i n a pr oper  case,  be 

empl oyed f or  ei t her  or  bot h of  t wo pur poses:  t o coer ce t he 

def endant  i nt o compl i ance wi t h t he cour t ' s  or der ,  and t o 

compensat e t he compl ai nant  f or  l osses sust ai ned. " 18  Numer ous 
                                                 

17 Emer son v.  Huss,  127 Wi s.  215,  224- 25,  106 N. W.  518 
( 1906) ,  over r ul ed on ot her  gr ounds by St at e v.  Ki ng,  82 
Wi s.  2d 124,  262 N. W. 2d 80 ( 1978) .    

Ki ng over r ul ed t he Emer son deci s i on t o t he ext ent  t hat  
Emer son per mi t t ed " i mposi t i on of  puni t i ve sanct i ons i n c i v i l  
cont empt  whi ch have no r emedi al  or  coer ci ve at t r i but es. "   Ki ng 
82 Wi s.  2d at  134.   The sanct i on of  compensat or y damages i s not  
a " puni t i ve"  sanct i on.   Chapt er  785 i ncl udes t he sanct i on of  
compensat or y damages i n i t s l i s t  of  " r emedi al "  sanct i ons and 
omi t s i t  f r om t he l i s t  of  " puni t i ve"  sanct i ons.   See Wi s.  St at .  
§ 785. 04( 1) - ( 2) .   See al so Doug Rendl eman,  Compensat or y 
Cont empt :  Pl ai nt i f f ' s  Remedy When a Def endant  Vi ol at es an 
I nj unct i on,  U.  I l l .  L. F.  971,  972 ( 1980)  ( " Cour t s ut i l i ze 
compensat or y cont empt  t o r est or e t he pl ai nt i f f  as near l y as 
possi bl e t o hi s or i gi nal  posi t i on.   The r emedy i s not  penal ,  but  
r at her  r emedi al . " ) .  

18 Uni t ed St at es v.  Uni t ed Mi ne Wor ker s,  330 U. S.  258,  304 
( 1947)  ( emphasi s added) .  



No.   2006AP803. ssa 

 

13 
 

st at e supr eme cour t s f ol l ow t he Uni t ed St at es Supr eme Cour t ' s  

appr oach. 19     

                                                                                                                                                             
See al so I nt ' l  Uni on v.  Bagwel l ,  512 U. S.  821,  829,  838 

( 1994)  ( " A cont empt  f i ne .  .  .  i s  consi der ed ci v i l  and r emedi al  
i f  i t  ei t her  ' coer ce[ s]  t he def endant  i nt o compl i ance wi t h t he 
cour t ' s  or der ,  [ or ]  .  .  .  compensat e[ s]  t he compl ai nant  f or  
l osses sust ai ned. '  .  .  .  Our  hol di ng .  .  .  l eaves unal t er ed t he 
l ongst andi ng aut hor i t y of  j udges .  .  .  t o ent er  br oad 
compensat or y awar ds f or  al l  cont empt s t hr ough ci v i l  
pr oceedi ngs. "  ( quot i ng Mi ne Wor ker s,  330 U. S.  at  303- 304) ) .  

19 See,  e. g. ,  I n r e Cont empt  of  Dougher t y,  413 N. W. 2d 392,  
398 ( Mi ch.  1987)  ( " [ T] her e ar e t wo t ypes of  c i v i l  cont empt  
sanct i ons,  coer ci ve and compensat or y.  .  .  .  Thus,  t her e ar e 
t hr ee sanct i ons whi ch may be avai l abl e t o a cour t  t o r emedy or  
r edr ess cont empt uous behavi or :  ( 1)  cr i mi nal  puni shment  t o 
v i ndi cat e t he cour t ' s  aut hor i t y;  ( 2)  coer ci on,  t o f or ce 
compl i ance wi t h t he or der ;  and ( 3)  compensat or y r el i ef  t o t he 
compl ai nant . " ) ;  Odom v.  Langst on,  213 S. W. 2d 948,  951- 52 ( Mo.  
1948)  ( " A pr oceedi ng f or  c i v i l  cont empt  has as i t s obj ect  
r emedi al  puni shment  by way of  a coer ci ve i mpr i sonment ,  or  a 
compensat or y f i ne,  payabl e t o t he compl ai nant . "  ( quot at i on mar ks 
and ci t at i on omi t t ed) ) ;  Ci t y of  Ci nci nnat i  v.  Ci nci nnat i  Di st .  
Counci l  51,  299 N. E. 2d 686,  694 ( Ohi o 1973)  ( " I t  i s  .  .  .  wel l  
set t l ed t hat  ' j udi c i al  sanct i ons i n c i v i l  cont empt  pr oceedi ngs 
may,  i n a pr oper  case,  be empl oyed f or  ei t her  or  bot h of  t wo 
pur poses:  t o coer ce t he def endant  i nt o compl i ance wi t h t he 
cour t ' s  or der ,  and t o compensat e t he compl ai nant  f or  l osses 
sust ai ned. ' "  ( c i t i ng Uni t ed Mi ne Wor ker s,  330 U. S.  at  303) ) ;  
DeMar t i no v.  Monr oe Li t t l e League,  I nc. ,  471 A. 2d 638,  642 
( Conn.  1984)  ( same) ;  Johnson v.  Bednar ,  573 So.  2d 822,  824 
( Fl a.  1991)  ( same) ;  Hawai i  Pub.  Empl oyment  Rel at i ons Bd.  v.  
Hawai i  St at e Teacher s Ass' n,  520 P. 2d 422,  427 ( Haw.  1974)  
( same) ;  Mahoney v.  Commonweal t h,  612 N. E. 2d 1175,  1178- 79 & n. 9 
( Mass.  1993)  ( same) ;  Bat a v.  Cent r al - Penn Nat ' l  Bank,  293 A. 2d 
343,  354 & n. 21 ( Penn.  1972)  ( same) ;  School  Comm.  v.  Pawt ucket  
Teacher s Al l i ance,  221 A. 2d 806,  813 ( R. I .  1966)  ( same) .  
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¶119 The Count y cor r ect l y acknowl edges t hat  pr i or  t o 1979,  

" a [ Wi sconsi n]  cour t  had t he power  t o or der  t hat  damages be pai d 

t o i ndemni f y a par t y f or  an i nj ur y r esul t i ng f r om a cont empt  of  

cour t "  and t hat  t he pr e- 1979 ver si ons of  t he cont empt  st at ut e 

di d not  r equi r e " t hat  t he cont empt  be cont i nui ng f or  such 

damages t o be avai l abl e. " 20  The Count y ar gues t hat  t he 1979 

l egi s l at ur e i nt ended t o i mpose a new l i mi t  on a cour t ' s  power  t o 

i mpose t he cont empt  sanct i on of  compensat or y damages by 

r equi r i ng t hat  t he sanct i on not  be i mposed except  f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t . 21   

¶120 The l egi s l at i ve hi st or y t el l s  a di f f er ent  st or y about  

t he l egi s l at ur e' s i nt ent .  

¶121 The 1979 cont empt  st at ut es wer e enact ed i n t hei r  

pr esent  f or m as a r esul t  of  t he wor k of  t he Cont empt  and 

                                                                                                                                                             
See al so Mar gi t  Li v i ngst on,  Di sobedi ence and Cont empt ,  75 

Wash.  L.  Rev.  345,  347,  351- 52 ( 2000)  ( " Ci v i l  cont empt  ser ves t o 
benef i t  t he pl ai nt i f f  t o t he act i on by pr ovi di ng compensat i on or  
coer ci on.  .  .  .  Remedi al  c i v i l  cont empt s ser ve t o compensat e 
pl ai nt i f f s f or  damages suf f er ed because of  t he def endant ' s 
di sobedi ence of  a cour t  or der .  .  .  .   Remedi al  c i v i l  cont empt  i s  
mer el y anot her  f or m of  compensat or y damages[ . ] "  ( f oot not e 
omi t t ed) ) ;  Rober t  J.  Mar t i neau,  Cont empt  of  Cour t :  El i mi nat i ng 
t he Conf usi on Bet ween Ci vi l  and Cr i mi nal  Cont empt ,  50 U.  Ci nn.  
L.  Rev.  677,  701 ( 1981)  ( " The payment  of  money damages i s one of  
t he t r adi t i onal  t ypes of  sanct i ons used i n c i v i l  cont empt  t o 
enf or ce t he r i ght s of  a l i t i gant . "  ( f oot not e omi t t ed) ) ;  Doug 
Rendl eman,  Compensat or y Cont empt :  Pl ai nt i f f ' s  Remedy When a 
Def endant  Vi ol at es an I nj unct i on,  U.  I l l .  L. F.  971,  971 ( 1980)  
( " Compensat or y cont empt  i s a money awar d f or  t he pl ai nt i f f  when 
t he def endant  has i nj ur ed t he pl ai nt i f f  by v i ol at i ng an 
i nj unct i on.   Compensat or y and coer ci ve cont empt  ar e bot h c i v i l  
sanct i ons. " ) .  

20 Repl y Br i ef  of  Pet i t i oner s at  2.  

21 Repl y Br i ef  of  Pet i t i oner s at  3.    
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Ext r aor di nar y Remedi es Commi t t ee of  t he Judi c i al  Counci l . 22  The 

Judi c i al  Counci l ' s  not es appear  as expl anat or y not es t o chapt er  

257,  § 11,  Laws of  1979.      

¶122 The Judi c i al  Counci l  Not es,  avai l abl e t o t he 

l egi s l at ur e as par t  of  t he bi l l  dur i ng enact ment  of  t he bi l l ,  

advi sed t he l egi s l at ur e t hat  i n r epeal i ng and r ecr eat i ng Chapt er  

785,  t he l egi s l at ur e was not  changi ng t he subst ant i ve l aw 

r el at i ng t o cont empt  sanct i ons.   The Not es expl ai n t hat  t he 1979 

cont empt  st at ut e' s def i ni t i ons of  " r emedi al "  and " puni t i ve"  

cont empt  r ef l ect  no " i nt ent  .  .  .  t o change t he basi c l aw of  

cont empt . " 23  The Not es al so st at e t hat  " [ t ] he sanct i ons l i s t ed 

i n t hi s sect i on [ 785. 04]  ar e essent i al l y  t he same as under  pr i or  

l aw" 24 and i dent i f y a " r emedi al  sanct i on"  as t he t ype of  cont empt  

sanct i on t hat  t r adi t i onal l y coul d be i mposed i n a c i v i l  

                                                 
22 The Judi c i al  Counci l  i s  a body l egi s l at i vel y cr eat ed i n 

1951.   Wi s.  St at .  § 758. 13.   I t s not es ar e a l egi t i mat e,  
admi ssi bl e sour ce of  i nsi ght  i nt o t he l egi s l at i ve i nt ent  behi nd 
t he st at ut e.   " Gener al l y .  .  .  r epor t s or  comment s of  
nonl egi s l at i ve commi t t ees ar e consi der ed a val i d ai d i n 
i nt er pr et i ng a st at ut e whi ch or i gi nat ed f r om such commi t t ee. "   
I n r e Haese' s Est at e,  80 Wi s.  2d 285,  297,  259 N. W. 2d 54 ( 1977) .   
See al so St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  
2004 WI  58,  ¶69,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( Abr ahamson,  
C. J. ,  concur r i ng) .  

23 Not e 3 ( Wi s.  St at .  § 785. 01( 3) ) ,  § 11,  ch.  257,  Laws of  
1979,  at  1355.  

24 Not e ( Wi s.  St at .  § 785. 04) ,  § 11,  ch.  257,  Laws of  1979,  
at  1357.  
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pr oceedi ng. 25  The Not es gener al l y  suggest  t hat  t he 1979 cont empt  

st at ut e pr eser ves t he subst ant i ve l aw of  t he past  r at her  t han 

abol i shi ng i t . 26      

                                                 
25 See Not e 2 ( Wi s.  St at .  § 785. 01) ,  § 11,  ch.  257,  Laws of  

1979,  at  1355 ( " Tr adi t i onal l y,  a r emedi al  sanct i on was t he t ype 
of  sanct i on i mposed f or  c i v i l  cont empt .  .  .  .  That  concept  i s 
cont i nued her e,  even t hough wi t hout  t he c i v i l  cont empt  
desi gnat i on. " ) .  

26 At  most ,  t he Not es may show t hat  t he Judi c i al  Counci l ,  
whi l e at t empt i ng t o pr eser ve t he subst ant i ve l aw of  cont empt ,  
mi sunder st ood t he pur poses f or  whi ch r emedi al  sanct i ons 
hi st or i cal l y had been i mposed i n c i v i l  cont empt  pr oceedi ngs.   
The Not es st at e t hat  t r adi t i onal l y,  t he pur pose of  a cont empt  
sanct i on t hat  coul d be i mposed i n a c i v i l  pr oceedi ng " was 
r emedi al  i n t hat  [ t he sanct i on]  was desi gned t o f or ce a per son 
i nt o compl yi ng wi t h an or der  of  t he cour t  and t er mi nat i ng a 
pr esent  cont empt  of  cour t . "   Not e 2 ( Wi s.  St at .  § 785. 01) ,  § 11,  
ch.  257,  Laws of  1979,  at  1355.   Thi s descr i pt i on of  t he pur pose 
f or  whi ch cont empt  sanct i ons coul d be i mposed i n a c i v i l  
pr oceedi ng i s i ncompl et e.   As t he Count y ' s r epl y br i ef  cor r ect l y 
concedes,  Wi sconsi n cour t s hi st or i cal l y have been abl e t o i mpose 
compensat i on as a sanct i on i n c i v i l  cont empt  pr oceedi ngs 
r egar dl ess of  whet her  a cont empt  was " cont i nui ng"  or  coul d be 
t er mi nat ed i n r esponse t o a sanct i on.   

Ret i r ed Judge Gor don Myse,  a member  of  t he Cont empt  and 
Ext r aor di nar y Remedi es Commi t t ee of  t he Judi c i al  Counci l ,  and 
Pr of essor  Rober t  Mar t i neau,  a member  of  t he Commi t t ee and 
Repor t er  f or  t he Commi t t ee,  f i l ed a t hi r d- par t y br i ef  wi t h t hi s 
cour t  i n suppor t  of  t he pl ai nt i f f s.   See Non- Par t y Br i ef  of  
Rober t  J.  Mar t i neau,  Gor don G.  Myse,  Davi d S.  Schwar t z,  Vi ncent  
M.  Nat han,  and Pamel a Susan Kar l an.    
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 ¶123 The st at ut or y and l egi s l at i ve hi st or y does not  suppor t  

t he Count y ' s v i ew,  accept ed by t he maj or i t y,  t hat  Wi s.  St at .  

§ 785. 01( 3)  r ef l ect s t he l egi s l at ur e' s i nt ent  t o di mi ni sh t he 

cour t s '  aut hor i t y t o i mpose compensat i on as a cont empt  sanct i on.   

Rat her ,  t he hi st or y appear s t o show t hat  t he Judi c i al  Counci l  

under st ood t he 1979 cont empt  st at ut e as l eavi ng t he cour t s '  

t r adi t i onal  power s i nt act .   Accor di ng t o t he st at ut or y and 

l egi s l at i ve hi st or y,  Wi s.  St at .  § 785. 01( 3)  must  not  be r ead as 

l i mi t i ng Wi s.  St at .  § 784. 04( 1) ( a) ' s pr ovi s i on aut hor i z i ng 

compensat i on as a r emedi al  cont empt  sanct i on.    

¶124 I n sum,  as i nt er pr et ed by t he maj or i t y opi ni on,  Wi s.  

St at .  § 785. 01( 3)  l eaves t he Wi sconsi n cour t s unabl e t o i mpose 

t he r emedi al  cont empt  sanct i on of  compensat i on except  f or  t he 

pur pose of  t er mi nat i ng a cont i nui ng cont empt  of  cour t  and 

" t er mi nat i ng a cont i nui ng cont empt "  i s nar r owl y i nt er pr et ed.   

Thi s l i mi t at i on on a cour t ' s  cont empt  aut hor i t y di d not  exi st  

bet ween 1849 and 1979 i n Wi sconsi n and does not  appear  t o exi st  

i n ot her  j ur i sdi ct i ons.   Mor eover ,  t he l egi s l at ur e appar ent l y 

                                                                                                                                                             
I  do not  r el y upon Judge Myse' s or  Pr of essor  Mar t i neau' s 

communi cat i ons i n t he t hi r d- par t y br i ef  as evi dence of  
l egi s l at i ve i nt ent .   I  agr ee wi t h t he Count y t hat  af t er - t he- f act  
st at ement s by l egi s l at or s and dr af t er s of  st at ut es shoul d not  be 
r el i ed upon t o i nt er pr et  t he meani ng of  a st at ut e.   Labor  & Far m 
Par t y v.  El ect i ons Bd. ,  117 Wi s.  2d 351,  356,  344 N. W. 2d 117 
( 1984)  ( " I t  i s  i nappr opr i at e .  .  .  f or  a cour t  t o r el y on t he 
st at ement s of  a member  of  t he l egi s l at ur e as t o what  t he 
l egi s l at ur e i nt ended when enact i ng a st at ut e. " ) .   I  not e,  
however ,  t hat  t he cour t  has,  i n t he past ,  r el i ed upon pr i vat e 
communi cat i ons bet ween a member  of  t he l egi s l at i ve counci l  st af f  
and a s i ngl e l egi s l at or  as evi dence of  l egi s l at i ve i nt ent .   See 
Maur i n v.  Hal l ,  2004 WI  100,  ¶¶77,  89,  274 Wi s.  2d 28,  682 
N. W. 2d 866.  
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di d not  i nt end t o change t he subst ant i ve l aw of  cont empt  

sanct i ons when i t  r epeal ed and r ecr eat ed Chapt er  785 i n 1979.   

The i nt er pr et at i on of  chapt er  785 adopt ed by t he maj or i t y 

opi ni on pr oduces absur d r esul t s l i mi t i ng t he cont empt  power  of  a 

cour t .   For  al l  t hese r easons,  I  concl ude t hat  t he maj or i t y 

opi ni on' s i nt er pr et at i on of  t he st at ut e i s er r oneous.  

I I  

¶125 Regar dl ess of  t he cor r ect  i nt er pr et at i on of  Wi s.  St at .  

§ 785. 01( 3) ,  I  agr ee wi t h t he cour t  of  appeal s t hat  t he Count y ' s 

f l agr ant  v i ol at i ons of  t he cour t  or der  r epr esent  " a cont i nui ng 

cont empt "  under  Wi s.  St at .  § 785. 01( 3)  as t he st at ut e was 

i nt er pr et ed and appl i ed by t hi s cour t  i n Fr i sch v.  Henr i chs,  

2007 WI  102,  304 Wi s.  2d 1,  736 N. W. 2d 85. 27  The maj or i t y  

opi ni on si gni f i cant l y under cut s t he Fr i sch deci s i on.    

¶126 The Fr i sch deci si on t eaches t hat  when a par t y i s i n 

cont empt  of  t he c i r cui t  cour t ' s  or der  t o per f or m act i ons by a 

speci f i ed t i me,  t he par t y cannot  t er mi nat e i t s cont empt  by 

per f or mi ng t he r equi r ed act i ons t oo l at e t o undo i t s i nt ent i onal  

v i ol at i on of  t he c i r cui t  cour t ' s  command r espect i ng t i mel i ness.   

The Fr i sch l esson appl i es i n t he pr esent  case,  and under  t he 

                                                 
27 See Chr i st ensen v.  Sul l i van,  2008 WI  App 18,  ¶1,  307 

Wi s.  2d 754,  746 N. W. 2d 553 ( " When t he t r i al  cour t  concl uded 
t hat  sanct i ons or  compensat i on f or  cont i nui ng cont empt  wer e not  
avai l abl e because Mi l waukee Count y ( Count y)  had ceased vi ol at i ng 
t he Consent  Decr ee on whi ch t he t r i al  cour t  based i t s f i ndi ng of  
cont empt ,  i t  di d not  have t he benef i t  of  our  supr eme cour t ' s  
hol di ngs i n Fr i sch v.  Henr i chs,  2007 WI  102,  304 Wi s.  2d 1,  736 
N. W. 2d 85,  deci ded i n Jul y 2007,  whi l e t hi s appeal  was pendi ng.  
We concl ude t hat  t he r emedy of  sanct i ons under  Wi s.  St at .  
§ 785. 04 f or  cont i nui ng cont empt ,  as descr i bed i n Fr i sch,  i s  
appl i cabl e t o t he cont empt  f ound by t he t r i al  cour t  her e. " ) .  
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r easoni ng of  Fr i sch,  t hi s case t her ef or e f al l s  wi t hi n chapt er  

785' s pr ovi s i ons r el at i ng t o r emedi al  cont empt .  

¶127 I n Fr i sch,  a c i r cui t  cour t  or der  r equi r ed an ex-

husband t o pr ovi de hi s ex- wi f e wi t h cer t ai n t ax i nf or mat i on by 

May 12 of  each year .   At  t he t i me of  t he cont empt  hear i ng,  t he 

ex- husband had compl i ed wi t h t he c i r cui t  cour t ' s  or der  i nsof ar  

as i t  r equi r ed hi m t o pr ovi de t he t ax i nf or mat i on t o hi s ex- wi f e 

but  had not  compl i ed ( and no l onger  coul d compl y)  wi t h t he 

cour t ' s  or der  i nsof ar  as i t  r equi r ed hi m t o pr ovi de t he 

i nf or mat i on t i mel y.   Fur t her mor e,  t he ex- husband' s f ai l ur e t o 

pr ovi de t he t ax i nf or mat i on t i mel y had har med t he ex- wi f e i n a 

way t hat  t he ex- husband coul d not  cur e by pr ovi di ng t he 

i nf or mat i on t oo l at e t o compl y wi t h t he c i r cui t  cour t  or der .   

Because of  t he ex- husband' s conduct ,  t he ex- wi f e had mi ssed 

oppor t uni t i es t o seek t i mel y modi f i cat i on of  a chi l d suppor t  

or der  i n her  f avor  and l i kel y had not  r ecei ved t he f ul l  amount  

of  chi l d suppor t  t o whi ch she was ent i t l ed.        

¶128 Thi s cour t  concl uded,  wi t h Just i ce Pr osser  wr i t i ng f or  

t he maj or i t y,  t hat  t he ex- husband' s cont empt  was cont i nui ng at  

t he t i me of  t he cont empt  hear i ng because t he husband coul d not  

undo hi s v i ol at i on of  t he c i r cui t  cour t ' s  or der  r espect i ng 

t i mel i ness and was i n cont i nui ng vi ol at i on of  t hat  por t i on of  

t he or der .   The Fr i sch cour t  st at ed t hat  " [ t ] he t i mel y pr ovi s i on 

of  i nf or mat i on was an essent i al  el ement  of  t he [ c i r cui t ]  cour t ' s  

or der . " 28  Fur t her mor e,  t he husband' s " [ f ] ai l ur e t o t i mel y 

                                                 
28 Fr i sch,  304 Wi s.  2d 1,  ¶4.    
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pr oduce i ncome i nf or mat i on ' as r equi r ed'  was r eal l y t he essence 

of  [ hi s]  cont empt  because i t  shi el ded hi m f r om exposur e t o 

r egul ar ,  cont empor ar y cour t - or der ed modi f i cat i ons of  chi l d-

suppor t . " 29  Due t o t he ex- husband' s cont empt  of  t he c i r cui t  

cour t ' s  or der  r espect i ng t i mel i ness,  " f ul l  compl i ance wi t h t he 

cour t ' s  or der  [ was]  i mpossi bl e. " 30  The Fr i sch cour t  expl ai ned 

t hat  t he husband " coul d not  and di d not  t ur n back t i me when he 

pr oduced t he r equi r ed i nf or mat i on t oo l at e t o be act ed on[ . ] " 31   

¶129 The cont empt  i n t he pr esent  case,  l i ke t he cont empt  i n 

Fr i sch,  consi st s of  an i nt ent i onal  f ai l ur e t o per f or m act i ons 

t i mel y as r equi r ed by t he c i r cui t  cour t ' s  or der .   The Consent  

Decr ee r equi r ed t he Count y t o i mpl ement  t he 30- hour  r ul e " [ a] s 

of  3/ 21/ 01,  and t her eaf t er [ . ] " 32  At  t he t i me of  t he cont empt  

hear i ng,  t he Count y had compl i ed wi t h t he Consent  Decr ee i nsof ar  

as i t  r equi r ed t he Count y t o i mpl ement  t he 30- hour  r ul e but  had 

not  compl i ed ( and no l onger  coul d compl y)  wi t h t he Consent  

Decr ee i nsof ar  as i t  r equi r ed t he Count y t o i mpl ement  t he 30-

r ul e t i mel y.   Fur t her mor e,  t he Count y ' s f ai l ur e t o i mpl ement  t he 

30- hour  r ul e t i mel y har med member s of  t he pl ai nt i f f  c l ass i n a 

way t hat  t he Count y coul d not  cur e by i mpl ement i ng t he 30- hour  

                                                                                                                                                             
See al so i d. ,  ¶47 ( " Pr oduci ng document s was onl y par t  of  

t he cour t ' s  or der .   Pr oduci ng document s on t i me .  .  .  was an 
equal  par t  of  t he or der . " ) .      

29 I d.    

30 I d. ,  ¶62.    

31 I d. ,  ¶4.    

32 Maj or i t y op. ,  ¶16 ( emphasi s added;  quot i ng t he Consent  
Decr ee) .    
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r ul e t oo l at e t o compl y wi t h t he Consent  Decr ee.   Because of  t he 

Count y ' s conduct ,  many member s of  t he pl ai nt i f f  c l ass wer e 

f or ced t o spend mor e t han 30 hour s i n t he Count y j ai l  wi t hout  a 

bed,  cont r ar y t o t he Consent  Decr ee' s expl i c i t  mandat e.    

¶130 The Fr i sch cour t ' s  r easoni ng appl i es c l eanl y and 

cl ear l y t o t he f act s of  t he pr esent  case.   The Count y cannot  

undo i t s v i ol at i on of  t he Consent  Decr ee' s pr ovi s i on r espect i ng 

t i mel i nes and i s i n cont i nui ng vi ol at i on of  t hat  por t i on of  t he 

Consent  Decr ee.   Ti mel y i mpl ement at i on of  t he 30- hour  r ul e 

unquest i onabl y was an essent i al  el ement  of  t he Consent  Decr ee.   

Due t o t he Count y ' s cont empt  of  t he c i r cui t  cour t ' s  or der  

r espect i ng t i mel i ness,  f ul l  compl i ance wi t h t he Consent  Decr ee 

now i s i mpossi bl e.   The Count y coul d not  and di d not  t ur n back 

t i me when i t  i mpl ement ed t he 30- hour  r ul e t oo l at e t o benef i t  

t he many i nmat es who spent  mor e t han 30 hour s i n t he Count y j ai l  

wi t hout  a bed,  cont r ar y t o t he Consent  Decr ee.  

¶131 The onl y obvi ous di f f er ence bet ween Fr i sch and t he 

pr esent  case t hat  mi ght  seem t o mat t er  under  t he maj or i t y 

opi ni on r el at es t o when t he cont umaci ous conduct  st opped 

r el at i ve t o when t he mot i on f or  cont empt  sanct i ons was f i l ed.   

I n Fr i sch t he cont emnor  began compl yi ng wi t h t he cour t  or der  

af t er  t he mot i on f or  cont empt  was f i l ed ( but  bef or e a f i ndi ng of  

cont empt ) .   I n t he pr esent  case t he cont emnor  began compl yi ng 

wi t h t he cour t  or der  about  t hr ee year s af t er  t he or der  but  

mont hs bef or e a mot i on f or  cont empt  was f i l ed.   The t i mi ng 

i ssue,  however ,  was not  even ment i oned i n Fr i sch and cer t ai nl y 

was not  det er mi nat i ve.   
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¶132 The maj or i t y opi ni on seems t o di st i ngui sh Fr i sch by 

decl ar i ng t hat  " [ t ] hi s i s not  a case wher e a cont empt  of  cour t  

causes i r r epar abl e har m by depr i v i ng a v i ct i m of  her  ' abi l i t y  t o 

ut i l i ze t r adi t i onal  r emedi es i n t he l aw. ' " 33  Maj or i t y op. ,  ¶76 

( quot i ng Fr i sch,  304 Wi s.  2d 1,  ¶47) .   Fr i sch,  however ,  i mposed 

no r equi r ement  t hat  a cont empt  must  depr i ve a pl ai nt i f f  of  any 

exi st i ng r emedy under  t he l aw i n or der  t o be " cont i nui ng"  and t o 

t r i gger  t he poss i bi l i t y  of  compensat or y sanct i ons.   Fr i sch di d 

not  hol d t hat  al l  ot her  pot ent i al  avenues of  r el i ef  must  be 

exhaust ed bef or e cont empt  sanct i ons ar e used.   I ndeed,  t he 

Fr i sch cour t  st at ed t hat  r emedi al  cont empt  was pr oper l y empl oyed 

al t hough t he ex- wi f e pot ent i al l y  coul d have been ent i t l ed t o 

r el i ef  under  Wi s.  St at .  § 806. 07. 34    

¶133 The cont empt  st at ut e of f er s no t ext ual  basi s f or  t he 

posi t i on t hat  whet her  a cont empt  i s " cont i nui ng"  f or  pur poses of  

Wi s.  St at .  § 783. 01( 3)  depends on whet her  ot her  r emedi es ar e 

avai l abl e t o t he v i ct i m of  cont empt .   The maj or i t y shoul d not  be 

di st i ngui shi ng Fr i sch by r ewr i t i ng t he cont empt  st at ut e,  

                                                 
33 Wi t hout  expl anat i on,  r easoni ng,  or  c i t at i on t o aut hor i t y,  

t he maj or i t y caval i er l y decl ar es t hat  t he pl ai nt i f f  c l ass may be 
abl e t o br i ng a 42 U. S. C.  § 1983 act i on f or  damages and t hat  
i ndi v i dual  pl ai nt i f f s may f i l e per sonal  i nj ur y l awsui t s.  I t  i s  
not  c l ear  t hat  t he i ndi v i dual  member s of  t he c l ass may br i ng 
t hei r  own act i ons f or  damages.   The maj or i t y opi ni on deci des t he 
i ssue wi t hout  anal yzi ng cl ai m pr ecl usi on,  t he f eder al  Pr i soner  
Ref or m Li t i gat i on Act  and i t s st at e pr ogeny,  or  ot her  pr act i cal  
bar r i er s t o such sui t s.   As a pr act i cal  mat t er  and as a mat t er  
of  j udi c i al  admi ni st r at i on I  do not  t hi nk i t  a good i dea f or  t he 
maj or i t y opi ni on t o encour age 16, 662 i ndi v i dual s t o f i l e 
i ndi v i dual  act i ons or  t o suggest  per sonal  l i abi l i t y  f or  publ i c  
of f i c i al s i n t he pr esent  case.  

34 See Fr i sch,  304 Wi s.  2d 1,  ¶27 n. 12.  
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engr af t i ng a r equi r ement  ont o Wi s.  St at .  § 785. 01( 3)  t hat  i s  

ext r i nsi c t o t he st at ut e and unsuppor t ed by t he st at ut e' s t ext .   

I I I  

¶134 I f  t he maj or i t y opi ni on' s st at ut or y i nt er pr et at i on i s 

accept ed,  t he r esul t  i s  t hat  a c i r cui t  cour t  has no power  t o 

i mpose r emedi al  compensat or y damages t o sanct i on a cont umaci ous 

par t y f or  i nt ent i onal l y v i ol at i ng a cour t  or der  f or  near l y t hr ee 

year s,  a c l ear  cont empt  of  cour t ,  so l ong as t he par t y ceases 

i t s cont umaci ous behavi or  bef or e a mot i on f or  cont empt  sanct i ons 

i s f i l ed.   Thus t her e i s a voi d i n t he st at ut e r el at i ng t o a 

c i r cui t  cour t ' s  power  t o pr ot ect  enf or cement  of  i t s  or der s.   

Under  such ci r cumst ances,  t he c i r cui t  cour t  may use i t s i nher ent  

power  t o f i l l  t he voi d i n t he cont empt  st at ut es. 35  Fi l l i ng i n a 

voi d i n t he st at ut e does not  cont r avene t he st at ut e.   

¶135 " A cour t ' s  power  t o use cont empt  st ems f r om t he 

i nher ent  aut hor i t y of  t he cour t "  and a cour t ' s cont empt  power  

may not  be " r ender ed i nef f ect ual "  by st at ut e. 36  A cour t ' s  power  

of  cont empt  exi st s i ndependent l y of  and out si de t he st at ut es;  

cour t s have r et ai ned t hei r  i nher ent  cont empt  power  i n addi t i on 

t o t he st at ut or y power  pr escr i bed by t he l egi s l at ur e. 37  When t he 
                                                 

35 As t he maj or i t y opi ni on expl ai ns:  " The st at ut or y scheme 
est abl i shes t wo ki nds of  sanct i ons,  each wi t h speci f i c  cr i t er i a.   
Ther e may be a voi d i n t hi s st at ut or y scheme .  .  .  . "   Maj or i t y 
op. ,  ¶58 n. 10.   The maj or i t y concl udes wi t hout  anal ysi s t hat  
t hi s voi d cannot  be f i l l ed by j udi c i al  i nt er pr et at i on wi t hout  
doi ng vi ol ence t o t he st at ut es.   Yet  t he maj or i t y r ecogni zes 
t hat  t he st at ut e does not  depr i ve a cour t  of  i t s  i nher ent  power s 
t o pr ot ect  enf or cement  of  i t s  or der .    

36 Fr i sch,  304 Wi s.  2d 1,  ¶32.  

37 I n t he I nt er est  of  D. L. D. ,  110 Wi s.  2d 168,  178,  327 
N. W. 2d 682 ( 1983) .   
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pr ocedur es and penal t i es f or  cont empt  ar e pr escr i bed by st at ut e,  

t he st at ut e cont r ol s as l ong as t he st at ut e does not  r ender  t he 

cour t ' s  power  i mpot ent  or  meani ngl ess. 38  To t he ext ent  t hat  t he 

l egi s l at ur e unr easonabl y bur dens or  subst ant i al l y  i nt er f er es 

wi t h t he cont empt  power  of  t he j udi c i ar y,  such i nt er f er ence wi t h 

t he cour t s '  power  t o enf or ce t hei r  or der s v i ol at es t he 

separ at i on of  power s doct r i ne. 39 

¶136 " The power  t o puni sh f or  cont empt s i s i nher ent  i n al l  

cour t s;  i t s  exi s t ence i s essent i al  t o t he pr eser vat i on of  or der  

i n j udi c i al  pr oceedi ngs,  and t o t he enf or cement  of  t he 

j udgment s,  or der s,  and wr i t s of  t he cour t s,  and consequent l y t o 

t he due admi ni st r at i on of  j ust i ce. " 40  A cour t  has an " i nher ent  

power  t o pr ot ect  i t s  own decr ees and t he pr i vat e r i ght s  

at t endant  on t hose decr ees. " 41  I nt ent i onal  def i ance of  a cour t ' s  

j udgment  or  or der  cannot  be condoned.   A par t y must  be abl e t o 

empl oy c i v i l  cont empt  pr oceedi ngs t o enf or ce i t s adj udi cat ed 

r i ght s.   I  t her ef or e concl ude t hat  when a cont empt  has 

t er mi nat ed and no r emedi al  sanct i on i s  avai l abl e under  

                                                 
38 Evans v.  Luebke,  2003 WI  App 207,  ¶17,  267 Wi s.  2d 596,  

671 N. W. 2d 302;  Dougl as Count y v.  Edwar ds,  137 Wi s.  2d 65,  87-
88,  403 N. W. 2d 438 ( 1987) ;  St at e v.  Ki ng,  82 Wi s.  2d 124,  136,  
262 N. W. 2d 80 ( 1972) ;  St at e ex r el .  At t or ney Gen.  v.  Ci r cui t  
Cour t  f or  Eau Cl ai r e Count y,  97 Wi s.  1,  8,  72 N. W.  193 ( 1887) ;  
Not e,  § 11,  Laws of  1979,  at  1355.   

39 Kenosha Count y Dep' t  of  Human Ser vs.  v.  Jodi  W. ,  2006 WI  
93,  ¶20,  293 Wi s.  2d 530,  716 N. W. 2d 845;  St at e v.  Hol mes,  106 
Wi s.  2d 31,  46,  315 N. W. 2d 703 ( 1982) .  

40 Ex par t e Robi nson,  86 U. S.  505,  510 ( U. S.  1873) .  

41 Upper  Lakes Shi ppi ng,  Lt d.  v.  Seaf ar er s '  I nt ' l  Uni on,  22 
Wi s.  2d 7,  18,  125 N. W. 2d 324 ( 1963) .   
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chapt er  785,  a cour t  may exer ci se i t s i nher ent  power  t o awar d 

compensat or y damages t o ef f ect uat e i t s or der . 42    

¶137 For  t he r easons set  f or t h,  I  wr i t e separ at el y i n 

di ssent .    

¶138 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s opi ni on.  

 

                                                 
42 Fur t her mor e,  Wi s.  St at .  ( Rul e)  § 805. 03 pr ovi des,  wi t hout  

r egar d t o r emedi al  cont empt ,  t hat  a cour t  i n whi ch an act i on i s 
pendi ng may make such or der s as ar e j ust  f or  any par t y ' s f ai l ur e 
t o obey any or der  of  t he cour t .   A c i r cui t  cour t  may det er mi ne 
t hat  t he compensat i on r equest ed by t he Legal  Ai d Soci et y may be 
a j ust  or der  agai nst  t he Count y,  whi ch i nt ent i onal l y f ai l ed t o 
compl y wi t h a cour t  or der  f or  near l y t hr ee year s.   See Wi s.  
St at .  § 805. 03 ( " [ F] or  f ai l ur e of  any par t y t o compl y wi t h t he 
st at ut es gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s pendi ng may 
make such or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  i ncl udi ng 
but  not  l i mi t ed t o or der s aut hor i zed under  
s.  804. 12( 2) ( a) .  .  .  . " ) .    
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