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REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, Christensen v. Sullivan, 2008

W App 18, 307 Ws. 2d 754, 746 N. W 2d 553.
12 The decision reversed a 2006 order of the M I waukee

County Circuit Court, Care L. Fiorenza, Judge, denying the
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plaintiffs' nmotion for nonetary danages as a renedial sanction
for the defendants' repeated violations of a Consent Decree
involving the M Iwaukee County Jail (the Jdail). The Consent
Decree was approved by the circuit court in 2001. Al though the
circuit court found that the defendants were in contenpt of
court, it declined to inpose nonetary damages as a renedial
sanction or for breach of contract. When the court of appeals
reversed, it remanded the case to the circuit court instructing
it to determine the sum of noney sufficient to conpensate the
inmates at the Jail who were held in violation of the Consent
Decr ee.

13 The first issue presented in this class action is
whet her the circuit court was required to order nonetary danages
for certain nenbers of the class who were inmates at the Jail
between 2001 and 2004 as a renedial sanction against the
defendants for their repeated violations of the Consent Decree,
when there is no dispute that "the violations ha[d] ceased.”
The second issue is whether the aforenentioned inmates are
entitled to nonetary damages for enotional distress based upon
breach of contract, i.e., breach of the Consent Decree.

14 W conclude, based on the facts of this case, that the
circuit court had no discretion to inpose a renedial sanction
agai nst the defendants after their contenpt of court had ceased.
Renedi al sanctions are "inposed for the purpose of termnating a

continuing contenpt of court." Ws. Stat. § 785.01(3) (2007-08)1

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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(enphasi s added). Punitive sanctions may be "inposed to punish
a past contenpt of court.” Ws. Stat. § 785.01(2) (enphasis
added) . Because breaches of the Consent Decree had ceased

before the action for contenpt was filed, the circuit court was
correct in refusing to inpose a renedial sanction against the
defendants for their past contenpt. For multiple reasons, we
also conclude that the plaintiff class is not entitled to
monetary damages for enotional distress for breaches of the
Consent Decree. Consequently, we reverse the decision of the
court of appeals.
| . BACKGROUND AND PROCEDURAL HI STORY

15 The material facts related to this appeal are not in
di sput e. On Mar ch 12, 1996, M I ton J. Chri stensen
(Christensen), an inmate in the Jail, filed a handwitten, pro
se wit of prohibition alleging constitutional violations
stemm ng from substandard and dangerous conditions in the Jail.
Among the specific conditions conplained of were the follow ng:
dangerous overcrowding in the Jail; sharing of single-occupancy
cells with other inmates; insufficient time outside the cell;
and exposure to comunicable diseases due to inadequate
screening of new inmates. At the time of filing, Christensen
had been held at the Jail as a pre-trial detainee for nore than
a year.

16 On May 8, 1996, the M I waukee County Circuit Court,
M chael Skw erawski, Judge, appointed the Legal Aid Society of
M | waukee, Inc. (Legal Aid) to represent Christensen. On July
25, 1996, with the assistance of counsel, Christensen anended

3
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his conplaint in an effort to bring a class action "on behalf of

all persons who are now or in the future will be confined in the
M | waukee County Jail." The anended conpl aint al | eged
constitutional vi ol ati ons at t he Jai | for subst andard

condi ti ons.

17 The anended conpl aint all eged that the Jail's
conditions caused the infliction of needless pain and suffering
and created a threat to inmates' nental and physical well-being.
The <class sought relief "from conditions that fall bel ow
contenporary standards of human decency, deny basic human needs,
inflict needless pain and suffering, and threaten plaintiffs'
physi cal and nmental well-being."

18 According to the anended conplaint, when the Jai
opened in 1993, it was designed to hold 798 innmates. Thi s
included 54 disciplinary and nedical beds designated for
tenporary or special use. However, the average daily popul ation
in the Jail in 1995 was nore than 1, 200. Par agraph 27 of the

anended conplaint read as foll ows:

27. The Jail is seriously overcrowded. Although
it is designed to hold a maxi num of 798 inmates, the
popul ation on July 10, 1996 was 1304 i nnates. o
these, 547 were in the Jail post-sentencing, arguably
making them the responsibility of the State of
W sconsi n. Specifically, there were 260 with parole
or probation violations and other charges, 62 wth
only parole violations, 30 sentenced felons, 88
awaiting sentencing, 31 wth division of intensive
sanctions penalties, 7 state correctional center
inmates, 44 awaiting transfer to the state, and 25 on

orders to produce and return. On the other hand,
there were 757 there who are t he county's
responsi bility. Specifically, this includes 427
pretri al f el ony, 236 pretri al m sdeneanor, 84

4
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m sdeneanor sentenced and 10 nunicipal conmtnents.
If the population of the Jail were reduced by the
nunber of inmates who are the State's responsibility,
the Jail would not be overcrowded. The annual average
daily population in the Jail was over 1200 in 1995
and the nonthly average daily population in June, 1996
was 1222.

19 Par agraph 28 continued with the follow ng:

28. As a result of +the high population of
inmates, two inmates are confined to cells built for
one. The second inmate is routinely forced to sleep
on a mttress on the floor because each cell is
equi pped with only one bed. Because the mattress on
the floor is so close to the toilet, the toilet
"sweats" and water spills or urine splashes from the
toilet onto the floor and gets the nmattresses and
beddi ng wet. For nmost inmates, there are no pillows
for persons sleeping on the floor and there is only
one bl anket even when it is cold in the Jail.

110 The anended conplaint pointed to the special problem
of wonmen in the Jail. Wnen were serving n sdeneanor sentences
in the Jail, and wonmen also were held in the Jail for violations
of probation or parole because there were no alternative
facilities, such as the House of Corrections. In addition,
inmates | acked sufficient access to adequate nental health care,
nmedi cal care, and dental care, and wonen specifically I|acked
equal access to educational and job-training opportunities.

11 Defendants included the Secretary of the Wsconsin
Department of Corrections, the M| waukee County Sheriff, and
M | waukee County (collectively referred to as "the County").

12 On Cctober 15, 1996, the class was certified by the
M | waukee County GCircuit Court, Jacqueline D. Schellinger,

Judge. It included "all individuals who are now or in the

future will be confined in the MI|waukee County Jail . . . and
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all such confined individuals who are now or in the future wll
be subject to the policies and practices of Defendants."”

113 After several years  of not i ons, di scovery, and
negotiation, the parties submtted a settlenent agreenent (the
Consent Decree) to the court for approval. The circuit court,
Thomas E. Donegan, Judge, held hearings and on My 29, 2001,
approved the 48-page Consent Decree.

14 At the hearings on the Consent Decree, the parties
made clear that the suit was about injunctive and declaratory
relief, not damages. Plaintiffs' counsel stated the follow ng:
"[T]he relief applies to all inmates. There are no damages."

115 The Consent Decree addressed two broad issues:
overcrowdi ng and nedical services provided to innmates. The
overcrowdi ng section set a cap on the total population of the
Jail at 1,100, limted the nunber of inmates in the booki ng—open
waiting area (the BKON to 110, and stipulated that no
i ndividual would remain in the BKOW | onger than 30 hours. The
"Medical Services" section included provisions to inprove
medi cal and nental health screenings conducted on new innmates,
decreased the wait tinme for sick inmates to receive a physica
exam nati on, inproved the nedication distribution system
devel oped a nental health program and increased staffing |evels
of mental health professionals.

116 At issue in this case are the provisions addressing
the inmates' length of stay in the BKOW The rel evant

provi sions of the Consent Decree read as foll ows:
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C. As of 3/21/01, and thereafter, no jai
inmate shall be required to sleep on a mattress on the
jail floor or on the jail floor. There shall be no
inmate in the jail for longer than thirty hours
wi t hout being assigned to a bed approved by
regul ations of the Wsconsin Departnent of Corrections
for overnight housing (see YD, next follow ng).

D. Best efforts shall be nade to assure that
there will be no nore than 110 inmates in booking at
the m dni ght count. If the nunber exceeds 110, there
shall be a plan for adequate energency staffing in the
booki ng room The plan shall limt the nunber of
inmates in the locked roons surrounding the open
waiting area in the booking room and shall specify how
often those side roonms are checked. The maxi mum
per manent population limt for the jail shall be 1100
at the mdnight, "11:59," count (according to the so-
called "Daily Census Reports"). The 1100 permanent
capacity limt on the jail assunmes that there will be
a reasonable nunber of persons held on a short-term
basis in the booking area. Since there are no beds in
the booking room a nunber of inmates may be placed

there for not nore than thirty hours. Count y
defendants w Il exercise best efforts to limt any
inmate's stay in booki ng—epen waiting to twenty-four
hour s.

(Enmphasi s added.)

117 Followi ng court approval of the Consent Decree, the
parti es skirm shed about attorney fees for Legal Aid. On August
27, 2001, Judge Donegan awarded attorney fees against the
defendants (except the Wsconsin Departnment of Corrections).
The court entered judgnent on attorney fees on January 15, 2002.
The defendants appealed but wultinmately sought a voluntary
di sm ssal . Def endants satisfied the judgnent on January 22,

2003.
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18 The <circuit court, Care Fiorenza, Judge, held a
status conference on Novenber 25, 20083. The court then
adj ourned the matter until My 27, 2004.

119 On March 23, 2004, plaintiffs noved to conduct
di scovery. On April 1, 2004, the Principal Assi st ant
Cor poration Counsel, John Schapekahm objected to discovery and
filed a lengthy affidavit, which is described infra at 25. On
April 6, 2004, the court conducted a notion hearing and then
authorized plaintiffs to conduct discovery.

120 The court held a new status conference on June 2,
2004, and scheduled a tour of the Jail for June 21.

21 Another status conference was held on July 13, 2004.
The docket entry reads in part: "Court mnmet wth counsel in
chanbers, off the record. Matter then called on the record.
Matter here for a status conference. Plaintiff to file a
contenpt notion for violation that occurred prior to 4/28/04.
There have been no new violations since that date." (Emphasi s
added.)

22 On Septenber 13, 2004, the plaintiff class filed a

notion alleging that the County had breached the Consent Decree,

specifically the 30-Hour Rule, by holding nore than 13,000

inmates in the BKOW for over 30 hours. The plaintiff class
request ed bot h cont enpt - of - court and br each- of - cont r act
remedi es.

123 On Novenber 15, 2004, the circuit court, Jeffrey
Krenmers, Judge, found that the defendants had violated the
Consent Decree and authorized the plaintiff class to conduct

8
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di scovery to determine whether they were entitled to either
contenpt or contract renedies, or both.

24 Di scovery uncovered a |arge nunber of violations, but
the parties disagreed about what caused the violations and
whet her the defendants' attenpts to conply with the Consent
Decree were made in good faith. The plaintiff class reported
that, between Novenber 2001 and April 2004, the County had
violated the 30-Hour Rule on 16,662 occasions. At |east 4,811
inmates were held in the BKOW for nore than two days, 719
inmates were held for nore than three days, and 39 inmates were
hel d for nore than 100 hours.

125 In his affidavit of Apri | 1, 2004, Assi st ant
Corporation Counsel Schapekahm had clainmed that the Consent
Decree called for substantial conpliance by the County
defendants as well as sem -annual reports on conpliance fromthe
plaintiffs. He clainmed that the plaintiffs had failed to file
these reports. In response, the plaintiffs submtted a detailed
18-page letter alleging that booking room violations were not
disclosed to them and were "in fact denied and otherw se
obscured for nonths in which the plaintiffs were seeking
information about this problem™ According to the letter,
defendants did not provide nonth-by-nmonth breakdowns of the
nunber of 30-Hour Rule violations until early April 2004. The
June 2 letter added the follow ng: "For the past four weeks that
def endants have been giving weekly reports of the over-30-hour

violations[,] the nunber has been zero for each of those four

weeks." (Enphasi s added.)
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26 The County asserted that it nmade good faith efforts to
conply with the Consent Decree. 1In a letter to the court, dated
July 12, 2004, Attorney Schapekahm expl ained that the violations
were the result of breakdowns in comuni cations anong
admnistrators and were not intentional. He stated that
"I . . . can testify to the shock witten across the
adm nistrators' faces when the gravity of the situation becane
apparent.”

27 The defendants bl aned general overcrowding in the Jail
as a primary cause of the 30-Hour Rule violations. According to
Deputy |Inspector Jerianne Feiten, who was l|argely responsible
for overseeing the Jail fromlate 2002 to early 2004: "Orally or
in witing, everyday it was reinforced that we would do—mrnuake
every feasible attenpt possible to reduce facility popul ation.
By reducing facility population, that would open up beds
upstairs to which those beds would be filled from the booking
room. . . ." The defendants enphasi zed, however, that reducing
facility population was |argely out of their control because the
police and the courts controlled the nunber of inmates
popul ating the Jail. The Jail population was a function of
arrests, sentencings, court dates, and other factors not
control |l ed by the defendants.

128 The defendants explained that, if the permanent cells
in the Jail were full, they had no place to nove BKOW innates.
As a result, the BKOW popul ation increased, and with it, the
anount of tinme inmates stayed in the BKON Thus, the defendants
mai ntai ned that, despite their substantial conpliance wth the

10
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Consent Decree as a whole, their "best efforts,” and an increase
in the County's funding of the Jail from $42.5 nmillion in 2001
to $53.7 mllion in 2004, they violated the Consent Decree due
to circunstances beyond their control.

129 The defendants also attributed 30-Hour Rule violations
to the Jail's "objective housing classification systent used to
place inmates in permanent cells. The Jail examned criteria
such as age, gender, prior crimnal history, pending or
sentenced charges, escape history, institutional disciplinary
hi story, alcohol or drug abuse history, and various stability
factors to ensure the safety of inmates and staff. Wiile this
system served inportant interests, the defendants said it also
slowed the process of placing BKOW inmates in permanent cells.
Furthernore, because sone inmates could not be placed together—
because of gang affiliation, gender, pending charges, or other
factors—not every permanent bed in the facility could be
utilized and that exacerbated the BKOW popul ati on probl em

130 Despite the various circunstances contributing to the
30-Hour Rule violations, the County quickly renedied the
situation after the plaintiffs forced the issue in April 2004.
No 30-Hour Rule violations have been docunented since My 2004.
This fact is notable, defendants clained, considering that the
County voluntarily inposed a stricter population cap on itself
than was required by the Consent Decree. Def endants said that
approval of funding in April 2004 to open a new dormtory in the
House of Corrections was critical to easing popul ation pressures
in the Jail

11
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131 The plaintiff class took a sharply different view of
the County's violations. In a letter to the circuit court on

August 25, 2004, the plaintiffs asserted the foll ow ng:

The problenms were well known in the [J]ail throughout
many nonths in which the plaintiffs were expressly
asking for the booking information and during which
t he def endant s provi ded m sl eadi ng and fal se
information. The problem did not just "come to |ight"
in April 2004 sinply because upper level officials
claimto be unaware of the conditions and practices in
their jail.

The plaintiffs later pointed to the depositions of several
admnistrators who admtted to know ng about the 30-Hour Rule
provisions of the Consent Decree and that it was not being
f ol | owed.

132 The plaintiffs cited the existence of a 72-hour shower
list as evidence that 30-Hour Rule violations were well-known.
BKOW guards maintained a list that kept track of the nunber of
hours each inmate had been held in the BKON Any inmate held in
the BKOWfor 72 hours was to receive a shower. The existence of
such a list, the plaintiffs said, should have raised red flags
regardi ng 30-Hour Rul e violations.

133 The plaintiffs further contended that the County
intentionally hid the BKOW population Ilimt vi ol ati ons.
Interviews with inmates affected by the 30-Hour Rule violations
and anal ysis of BKOW Il ogs revealed that inmates were often noved
out of the BKOWNto other tenporary locations in the Jail shortly
before the nightly "11:59 P.M" count. The purpose of these

tenporary noves was purportedly to reduce the inmate popul ation

12
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in the BKOW artificially in order to conply with the BKOW
popul ation cap inposed by the Consent Decree.

134 In response to these opposing views, Judge Fiorenza
made various findings about the County's conpliance with the

Consent Decr ee:

M | waukee County was put on notice of problens in the
booking area in Decenber of 2002 and January of 2003
when the County Board Judiciary Commttee was forced
to respond to conplaints from Sheriffs' Deputies that
overcrowding in the booking area was creating unsafe

working conditions . . . . Moreover, conditions in
the [BKON area alleged by nenbers of the Plaintiff
class are unacceptable, i f not appal ling .

[including] overly crowded conditions, inmtes who
were forced to sit or sleep on the floor next to
urinals, inmtes who had to sit-up for hours and

hours, lack of hygiene, unsanitary conditions, inmates
who were not given pillows or blankets to sleep on,
cells that were infested with bugs, cold tenperatures,
bodily fluids on the floor and bad odors.

135 The circuit court found that the "staggering" nunber
of violations and extended period of time during which the
viol ati ons occurred were clear evidence that the violations were
"intentional.”" The County did not dispute these findings. Also
undi sputed was the court's finding that "the thirty-hour
violations ceased imediately after the Plaintiffs filed this
notion" to enforce their rights under the Consent Decr ee.

36 In January 2006, the circuit court declared that the
County's i ntentional vi ol ati ons of t he Consent Decr ee
constituted contenpt of court. However, the ~circuit court
declined the plaintiffs' request to award noney danages as
remedi al sanctions to "menbers of the plaintiff class who were
subjected to violations of the [Clonsent [D]ecree.” The court

13
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said that, because renedial sanctions are "inposed for the
purpose of termnating a continuing contenpt of court,"” Ws.
Stat. 8§ 785.01(3), and because it was undisputed that the
County's violations had ceased, renedial sanctions could not be
i nposed.

137 The ~court rejected the argunent that it could
circunvent the legislature's regulation of the contenpt power
and exercise its inherent contenpt power to force a party to
conply with a court order. The court stated, "Because the
statutory language is clear, the Court wll not exercise its
i nherent powers to inpose sanctions."

138 The court then considered whether breach of contract
remedies were available to the plaintiff class. The circuit
court found that the County's actions constituted a breach of
the Consent Decree. However, although both sides agreed that
"contract law applies in interpreting the terns of the Consent
Decree," the court held that nonetary damages for the breach
were not warranted because the Consent Decree did not nention
nmoney danmages as a renedy for a violation. Furthernore, the
plaintiff class did not initiate its suit seeking nonetary
damages, and the class was certified for declaratory and
injunctive relief only.

139 The plaintiffs appealed, and the court of appeals
reversed on the issue of renedial sanctions. The court did not
address the breach of contract issue. In analyzing the circuit
court's reliance on the contenpt statute, the court of appeals
stated that:

14
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[ section] 785.04(1) (a), specifically aut hori zes
paynent of noney to conpensate a victimfor an "injury
suffered by the party as the result of a contenpt of

court." Use of the past tense in the statute plainly
aut horizes paynent for injuries that occurred in the
past . The legislature apparently recognized that

bringing a party into conpliance wth a court order
did not necessarily cure the harm the victim of the
nonconpl i ance had already sustained because of the
violation of the court order.

Chri stensen, 307 Ws. 2d 754, f{12. The court of appeals also

relied on this court's decision in Frisch v. Henrichs, 2007 W

102, 304 Ws. 2d 1, 736 NW2d 85,2 to deternmine that the
def endants' contenpt was "continuing" for purposes of Ws. Stat.

ch. 785, and therefore, renedi al sanctions could be awarded:

[When the purpose of the court's order has been
thwarted for a substanti al period of time by
nonconpl i ance, and the victin(s) of the nonconpliance
have suffered unrenmedied injury as a direct result of
t hat nonconpliance, a renedial sanction is not limted
to belated technical conpliance with the face of the
court's order.

Chri stensen, 307 Ws. 2d 754, 1923.

40 The court of appeals renanded the case to the circuit
court instructing it to determne a "sum of noney sufficient to
conpensate the inmates held in violation of the Consent Decree
for the loss or injury suffered.” I1d., 124 (internal quotations
omtted). Because it found renedial sanctions to be an
appropriate renedy, the court of appeals did not reach the
question of whether noney danmages for breach of the Consent

Decree could be awarded. 1d.

2 Frisch v. Henrichs, 2007 W 102, 304 Ws. 2d 1, 736
N. W 2d 85, was decided after the ~circuit <court's decision
rejecting renedi al sanctions.

15
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41 The County petitioned this court for review, which we

granted on May 13, 2008.
1. Standard of Review

142 The issues presented in this appeal are reviewed de
novo. First, to determne whether the circuit court had the
statutory authority under Ws. Stat. ch. 785 to inpose renedial
sanctions against the County for its contenptuous conduct, even
t hough the contenptuous conduct had ceased at the tine the
plaintiff class initiated the contenpt proceedings, requires

this court to interpret and apply statutes.® The interpretation

3 The plaintiff class requests that we also consider the
circuit court's inherent authority to inpose renedial sanctions.
Al so, the dissent advocates, as an alternative to its proposed
statutory interpretation, that the circuit court can "protect
enforcement of its orders” by utilizing its inherent powers.
Di ssent, 91134-136. We decline, however, to delve into the
court's inherent contenpt authority because the |egislature has
enacted reasonable regulations and limtations upon courts' use
of the contenpt power. See Frisch, 304 Ws. 2d 1, 1132-33,
("The legislature has regulated contenpt in Ws. Stat. ch.
785."); Douglas County v. Edwards, 137 Ws. 2d 65, 88, 403
N.W2d 438 (1987) ("Despite the fact that the power exi[s]ts
i ndependently of statute . . . when the procedures and penalties
for contenpt are prescribed by statute, the statute controls.");
Evans v. Luebke, 2003 W App 207, 917, 267 Ws. 2d 596, 671
N.W2d 304 ("[T]he court has proscribed the exercise of [the
contenpt] power outside of the statutory schene."); State v.
Aaron D., 214 Ws. 2d 56, 69, 571 N.W2d 399 (C. App. 1997)
("[T] he contenpt procedures contained in ch. 785, STATS., are
reasonable regulations . . . ."); State ex rel. NA v. GS.,
156 Ws. 2d 338, 341, 456 N W2d 867 (Ct. App. 1990) ("The
remedi es authorized by statute are the exclusive renedies
avai lable . . . .").

16
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and application of statutes are questions of |law that we review
de novo. Frisch, 304 Ws. 2d 1, 129.

143 Second, determning whether the County's admtted
violations of the Consent Decree entitle the plaintiff class to
nmonetary damages requires the court to interpret the Consent
Decree as it relates to damages for breach. The interpretation
of a witten agreenent between two parties is a question of |aw

that we review de novo. Colunbia Propane, L.P. v. Ws. Gas Co.

2003 W 38, 112, 261 Ws. 2d 70, 661 N.W2d 776; Klein v. Bd. of

Regents, 2003 W App 118, 18, 265 Ws. 2d 543, 666 N W2d 67.

Wsconsin courts have consistently declared that the
| egislature's regulation of the contenpt power controls as |ong
as such regul ation does not render the court's power inpotent or
meani ngl ess. State ex rel. Attorney Gen. v. Circuit Court for
Eau Claire County, 97 Ws. 1, 8, 72 NW 193 (1897) ("Doubtl ess,
[the contenpt] power nmay be regulated, and the manner of its
exercise prescribed, by statute, but certainly it cannot be
entirely taken away, nor can its efficiency be so inpaired or
abridged as to |leave the court wthout power to conpel the due
respect and obedience which is wessential to preserve its
character as a judicial tribunal."); State ex rel. Lanning v.
Lonsdale, 48 Ws. 348, 367, 4 N W 390 (1880) ("[Whenever a
statute prescribes the procedure in a prosecution for contenpt,

or limts the penalty, the statute controls.”); see also Note
8 11, ch. 257, Laws of 1979, at 1355 ("The suprenme court has
often acknowedged . . . the power of the legislature to

regulate and limt how [the contenpt] power is exercised by the
courts, so long as the contenpt power is not rendered
ineffectual."). W do not consider the legislature's regulation
of the contenpt power to have rendered the circuit court's power
inpotent or neaningless in this case, especially given the
circuit court's ability to appoint a special prosecutor to
pursue punitive sanctions. See Ws. Stat. 8§ 785.03(1)(b).
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I11. Discussion

44 The defendants assert that the <circuit court was
correct in determning that it did not have authority to inpose
a renedial sanction against the County for contenpt of court.
The circuit court reasoned that it could not inpose a renedial
sanction because the contenpt of court—nanely, the County's
viol ations of the 30-Hour Rule conponent of the Consent Decree—
had ended before the plaintiff class filed its notion for

contenpt, and only a continuing contenpt warrants inposition of

a renedial sanction. The ~circuit court concluded that a
continuing contenpt of court is a prerequisite to the inposition
of a remedi al sanction under Ws. Stat. ch. 785.

145 The plaintiff class responds that the circuit court
does have statutory authority to inpose the renedial sanction
"of a sum of noney sufficient to conpensate a party for a |oss
or inury suffered,"” even when contenptuous behavior has ceased

and is no |onger continuing. See Ws. Stat. § 785.04(1)(a).

Specifically, the plaintiff class postulates the foll ow ng:

Chapter 785, when read as a whole and in light of its
|l egislative intent, history and purpose, gives the
trial court discretion to inpose renedial sanctions
for any contenpt of court that has caused a party to
suffer loss or injury, and to regard the contenpt as
"continuing" so long as the loss or injury goes
unr enedi ed.

146 The plaintiff class does not assert that renedial
sanctions nust be inposed when a loss or injury goes unrenedi ed;

it argues only that the circuit court has discretion to inpose
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them in such circunstances. Thus, according to the plaintiff
class, the circuit court erred in failing to exercise its
di scretion because it did not recognize its statutory authority
to inpose a renedial sanction after a contenpt of court has
termnated. W disagree.

147 Determning whether the circuit court has discretion
to inpose a renedial sanction against the County for its past

contenpt requires us to interpret the statutes found in

Wsconsin Statute Chapter 785. "[S]tatutory interpretation
begins with the |anguage of the statute. | f the neaning of the
statute is plain, we ordinarily stop the inquiry. Statutory

| anguage is given its comon, ordinary, and accepted meaning,
except that technical or specially-defined words or phrases are
given their technical or special definitional mnmeaning." State

ex rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, 945,

271 Ws. 2d 633, 681 N W2d 110 (internal quotations and

citations omtted). Moreover, "[i]n construing or interpreting
a statute the court is not at liberty to disregard the plain,
clear words of the statute.” 1d., 146 (internal quotations and

citation omtted).
A W sconsi n Contenpt Law

148 W begin our analysis by focusing on the provisions of
Ws. Stat. ch. 785, which codifies the law on "Contenpt of
Court." Wsconsin Stat. 8§ 785.01(1) defines "contenpt of court”

as intentional:

(a) Msconduct in the presence of the court
which interferes with a court proceeding or with the
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adm nistration of justice, or which inpairs the
respect due the court;

(b) Disobedi ence, resistance or obstruction of
the authority, process or order of a court;

(bm Violation of any provision of s. 767.117(1);

(c) Refusal as a witness to appear, be sworn or
answer a question; or

(d) Refusal to produce a record, docunent or
ot her object.

49 Wsconsin Stat. 8§ 785.02 provides that a court of
record "may inpose a renedial or punitive sanction for contenpt
of court under this chapter.” The terns "renedial sanction" and
"punitive sanction" are defined in Ws. Stat. § 785.01 as

foll ows:

(2) "Punitive sanction" means a sanction inposed
to punish a past contenpt of court for the purpose of
uphol ding the authority of the court.

(3) "Renedial sanction"” means a sanction inposed
for the purpose of termnating a continuing contenpt
of court.

150 As noted, in Wsconsin, contenpt sanctions are

classified as either punitive or renedial.?* See Ws. Stat.

“ Prior to 1979, Wsconsin contenpt |aw distinguished
between two types of contenpt—erimnal and civil—+rather than
between two types of sanctions that may be inposed for any
contenpt of court. See Frisch, 304 Ws. 2d 1, 933 n.15; Note,
8§ 11, ch. 257, Laws of 1979, at 1353-54. Rat her than be
concerned over the type of contenpt at issue, the "statute now
draws a distinction based on the purpose of the sanction sought
to be inposed.” Frisch, 304 Ws. 2d 1, 133 n.15.

"Traditionally, a renedial sanction was the type of
sanction inposed for «civil contenpt. The purpose of the
sanction was renedial in that it was designed to force a person
into conplying with an order of the court and termnating a
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8§ 785.04. "The renedies authorized by statute are the exclusive
renmedies available . . . ." State ex rel. NA v. GS., 156
Ws. 2d 338, 341, 456 N WwW2d 867 (Ct. App. 1990). The

"inposition of either a punitive or a renedial sanction does not
preclude inposition of the other type of sanction.” Robert J.

Martineau, Contenpt of Court: Elimnating the Confusion Between

Cvil and CGtimnal Contenpt, 50 U Cn. L. Rev. 677, 704 (1981)

(interpreting Ws. Stat. 8 785.04(3) and acknowl edging that a
punitive sanction may be inposed for past conduct which was a

contenpt of court even though simlar present conduct is a

continuing contenpt of court). However, "punitive sanctions may
present contenpt of court."”™ Note, 8 11, ch. 257, Laws of 1979,
at 1355. Today, "[t]hat concept is continued here, even though
wi thout the civil contenpt designation.” | d. On the other

hand, "[u]lnder prior law, crimnal contenpt involved sanctions
i nposed on past conduct designed to vindicate the authority of
the court. Again here, the <concept is retained in the
definition of punitive sanction . “old.

Therefore, because "[t]he distinction between the purposes
of the contenpt is retained in the current statute w thout the
crimnal and civil contenpt designations,” D.L.D. v. Crcuit
Court for Crawford County, 110 Ws. 2d 168, 179, 327 N W2d 682
(1983), case law interpreting pre-1979 contenpt statutes my be
used as persuasive authority when interpreting the present
contenpt statutes, see, e.g., Frisch, 304 Ws. 2d 1, 935 (citing
State v. King, 82 Ws. 2d 124, 262 NW2d 80 (1978), wth
approval ), State ex rel. Larsen v. Larsen, 165 Ws. 2d 679, 685,
478 N.W2d 18 (1992) (sane), D.L.D., 110 Ws. 2d at 180 (sane).
However, because the 1979 |egislation was a conplete overhaul of
the contenpt statutes, case law interpreting pre-1979 contenpt
statutes is not mandatory authority and should not be viewed as

deci sive when interpreting the current contenpt statutes. See
Giffin v. Reeve, 141 Ws. 2d 699, 706, 416 N W2d 612 (1987)
("[ Chapt er] 785 . . . substantially restates t he law  of
contenpt.").
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not be inposed in renedial sanction proceedings."” N.A, 156

Ws. 2d at 341.

51 Punitive sanctions are "inposed to punish a past

contenpt of court for the purpose of upholding the authority of

the court.” Ws. Stat. 8§ 785.01(2) (enphasis added). As the
definition inplies, punitive sanctions are to be inposed for
"past contenpt of court" only. |1d. (enphasis added); Ws. Stat.
8§ 785.04(3) ("A punitive sanction my be inposed for past
conduct . . . ."); Frisch, 304 Ws. 2d 1, 934 (quoting Ws.
Stat. § 785.01(2)); Evans v. Luebke, 2003 W App 207, 921, 267

Ws. 2d 596, 671 N.W2d 304 (sane); B.L.P. v. Crcuit Court for

Racine County, 118 Ws. 2d 33, 42, 345 N W2d 510 (C. App.

1984) ("The 'punitive sanction' . . . is inposed to punish a
past contenpt of court . . . ."); Martineau, supra, at 694 ("The
punitive sanction is concerned with past conduct . . . . [ The
punitive sanction i S] concer ned excl usively W th past
conduct . . . ."); see also State v. King, 82 Ws. 2d 124, 131-

32, 262 N.W2d 80 (1978) (determning that the circuit court did
not have authority to inpose punitive sanctions in a civil
contenpt proceedi ng because the underlying dispute was settled,
and thus, the contenpt was no |onger continuing, which was a
requi rement for civil contenpt under the previous statute).

152 Therefore, a court inposing a punitive sanction is not
specifically concerned with protecting private rights. Frisch
304 Ws. 2d 1, 4934; Martineau, supra, at 694 ("[B]ecause the
sanction is directed only at past conduct, its inposition cannot
directly aid a litigant harnmed by the contenpt."); see also
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Giffin v. Reeve, 141 Ws. 2d 699, 706-07, 416 N.W2d 612 (1987)

(stating that the sanctions in that case nust be renedial
because the case was brought on behalf of a private litigant);

Marna M Tess-Mattner, Comment, Contenpt of Court: Wsconsin's

Erasure of the Blurred Distinction Between Cvil and Crim nal

Contenpt, 66 Marq. L. Rev. 369, 377 (1983) (noting that, under
the previous contenpt statutes, crimnal contenpt was "not
intended to benefit anyone,” its "sole purpose” was to vindicate
the court's authority).

153 The inposition of punitive sanctions for past contenpt
serves at least two inportant objectives: it upholds the court's
authority and it punishes the contemnor. See Ws. Stat.
8§ 785.01(2); Frisch, 304 Ws. 2d 1, 934; Giffin, 141 Ws. 2d at
708, Evans, 267 Ws. 2d 596, 121; Diane K J. v. Janmes L.J., 196

Ws. 2d 964, 969, 539 NW2d 703 (Ct. App. 1995); B.L.P., 118
Ws. 2d at 42; Martineau, supra, at 694. In fact, inposing
punitive sanctions is much akin to inmposing a crimnal penalty,
which is why the legislature has required that proceedings for
punitive sanctions be brought exclusively by "[t]he district
attorney of a county, the attorney general or a specia
prosecutor appointed by the court"”™ in a nonsummary procedure.

Ws. Stat. 8 785.03(1)(b); see also D.L.D. v. Circuit Court for

Crawford County, 110 Ws. 2d 168, 179, 327 N W2d 682 (1983)

("Traditionally, a punitive sanction was inposed for crimnal
contenpt . . . ."); Martineau, supra, at 693 (denonstrating the

comonal ity between the current statute's definition of
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"punitive sanction" and the previous statute's definition of
"crimnal contenpt").
154 Conversely, renedial sanctions are "inposed for the

purpose of termnating a continuing contenpt of court." W s.

Stat. 8§ 785.01(3) (enphasis added). Logically, this neans that
remedi al sanctions may be inposed only when action or inaction
constituting contenpt of court 1is ongoing and needs to be
ter m nat ed. Id.; Note, §& 11, ch. 257, Laws of 1979, at 1355
("[A] renedial sanction is appropriate only when the contenpt is

continuing . . . .") (enphasis added); see also Frisch, 304

Ws. 2d 1, 974, 31 (inposing renedial sanction for continuing
contenpt for failing to tinely conply with a filing required by
court order, thereby depriving the opposing party of her
traditional renedy under the law); Giffin, 141 Ws. 2d at 707-
08 (continuing contenpt and inposition of renedial sanctions for
the father's failure to pay past-due child support even after
the child reaches the age of mpjority); Evans, 267 Ws. 2d 596
1922, 27 (continuing contenpt with renmedial sanctions inposed
for the guardian ad litenmls ongoing failure to deposit funds as

ordered). Wthout a continuing contenpt of court, nothing

remains to be ternmnated, and thus, a remedial sanction is
unwar r ant ed. See Ws. Stat. § 785.01(3); Note, 8 11, ch. 257,

Laws of 1979, at 1355 ("[A] renedial sanction . . . cannot be

inposed if for any reason the contenpt has ceased, even as the

result of the settlenent of the case."); see also King, 82

Ws. 2d at 131-32, 138 (disallowing civil contenpt proceedings
under the previous contenpt statutes after the wunderlying
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di spute settles); 17 Am Jur. 2d Contenpt 8§ 145 (2004) ("Wen
the parties settle the underlying case that gave rise to a civil
contenpt sanction, the contenpt proceeding is noot, since the
case has cone to an end.").

155 A continuing contenpt is required for the inposition
of a renmedial sanction because renedial sanctions are not
designed to punish the contemor, vindicate the ~court's

authority, or benefit the public. See Frisch, 304 Ws. 2d 1,

135. Rat her, the stated and principal objective of a renedial
sanction is to force the contemmor into conpliance with a court
order for the benefit of a private party—the litigant. Id.
("Renedi al contenpt is concerned with the private interests of
the litigant and is 'designed to force one party to accede to
anot her's demand. " " (quoting Ki ng, 82 Ws. 2d at 130
(interpreting civil cont enpt under the previous contenpt
statutes))); Giffin, 141 Ws. 2d at 707 ("The purpose of a
remedi al sanction . . . is to insure present and future
conpliance . . . ."); D.L.D., 110 Ws. 2d at 179 ("A renedi al
sanction neans a sanction inposed for the purpose of termnating
a continuing contenpt of court.") (internal quotations omtted);
Evans, 267 Ws. 2d 596, 122 ("[T] he circuit court
inposed . . . renedial sanctions, i.e., ones inposed for the
purpose of termnating a continuing contenpt of court.")

(internal quotations omtted); Benn v. Benn, 230 Ws. 2d 301,

309, 602 NWwW2d 65 (Ct. App. 1999) ("Renedial contenpt seeks to
procure pr esent and future conpl i ance wth court

orders . . . ."); Dane KJ., 196 Ws. 2d at 968 ("Renedi al
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contenpt is inposed to ensure conpliance with court orders.");
B.L.P. 118 Ws. 2d at 42 ("'[Rlenedial sanctions' . . . [are]
i nposed for the purpose of termnating a continuing contenpt of
court.").?® The private nature of a renedial sanction is
evidenced by the fact that only a party "aggrieved by a contenpt
of court nmay seek inposition of a renedial sanction . . . in the
proceeding to which the contenpt is related,” Ws. Stat.
8§ 785.03(1)(a), "for the purpose of termnating a continuing
contenpt of court," Ws. Stat. § 785.01(3).°

156 The court may inpose the follow ng renedial sanctions

for the purpose of termnating a continuing contenpt of court:

®>See 7 Jay E. Grenig, Wsconsin Pleading and Practice 623
(4th ed. 2007) ("[Rlenedial sanctions [are] inposed for the
purpose of term nating a continuing contenpt of court."); Robert
J. Mrtineau, Contenpt of Court: Elimnating the Confusion
Between Civil and Crimnal Contenpt, 50 U Cn. L. Rev. 677,

693-94 (1981) ("A renedial sanction . . . is a sanction inposed
for the purpose of termnating a continuing contenpt of
court. . . . [It] is concerned only with future conduct, it
lacks a punitive elenment; rather, it is designed to coerce

conpliance wth the directives of the court.”) (internal
guotations and footnote omtted); see also Grenig, supra, at 535
(noting that the previous statute's civil contenpt power was
imposed "for the benefit of another party"); Mirna M Tess-
Mattner, Comment, Contenpt of Court: Wsconsin's Erasure of the
Blurred Distinction Between Cvil and Crimnal Contenpt, 66
Marg. L. Rev. 369, 377 (1983) (recognizing that civil contenpt
under the previous statute was primarily concerned with coercing
the contemmor into conpliance with a court's order for the
benefit of a private party).

® See also Larsen, 165 Ws. 2d at 683-84 (noting that
remedi al sanctions under Ws. Stat. 8 785.04(1) are "designed to
enforce a private right of a party in an action").
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(a) Paynment of a sum of noney sufficient to
conpensate a party for a loss or injury suffered by
the party as the result of a contenpt of court.

(b) Inprisonment if the contenpt of court is of
a type included in s. 785.01(1)(b), (bm, (c) or (d).
The inprisonment may extend only so long as the person
is commtting the contenpt of court or 6 nonths,
whi chever is the shorter period.

(c) A forfeiture not to exceed $2,000 for each
day the contenpt of court conti nues.

(d) An order designed to ensure conpliance with
a prior order of the court.

(e) A sanction ot her t han t he sancti ons
specified in pars. (a) to (d) if it expressly finds
that those sanctions would be ineffectual to termnate
a continuing contenpt of court.

Ws. Stat. § 785.04(1).

157 The sanctions listed under Ws. Stat. § 785.04(1) "are
essentially the sanme as under prior law."™ Note, 8§ 11, ch. 257
Laws of 1979, at 1357.° Moreover, all but one of the renedial
sanctions described in Ws. Stat. 8§ 785.04(1) expressly reflect
the prerequisite of a continuing contenpt of court. See Ws.

Stat. 8§ 785.04(1)(b) ("The inprisonnent may extend only so |ong

as the person is commtting the contenpt of court or 6 nonths

whi chever is the shorter period.") (enphasis added), (1)(c) ("A

forfeiture not to exceed $2,000 for each day the contenpt of

" Conpare Ws. Stat. § 785.04(1)(a)-(e) with Ws. Stat.
8§ 295.02(1)-(3) (1975-76) (al | owi ng, subj ect to maxi mum

limtations, the follow ng sancti ons: payment of noney
"sufficient to conpensate the party for |osses, costs and
expenses"; indefinite inprisonnment until conpliance is realized,

and forfeiture of noney for each day the contenpt of court
conti nues).
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court continues.") (enphasis added), (1)(d) ("An order designed

to ensure conpliance with a prior order of the court.")

(enphasi s added), (1)(e) ("A sanction other than the sanctions

specified in pars. (a) to (d) if it expressly finds that those

sanctions would be ineffectual to termnate a continuing

contenpt of court.") (enphasis added).

158 Section 785.04(1)(a), if read in isolation, could be
sonmewhat anbi guous on this score.® Standing al one, the paragraph
could be interpreted as allow ng paynent of a sum of noney for a
loss or injury suffered in the past; however, such an
interpretation would ignore the fact that the continuing nature
of the contenpt is what authorizes the court to inpose a

remedi al sanction as opposed to a punitive sanction.® See Ws.

8 "[S]tatutory language is interpreted in the context in
which it is used; not in isolation but as part of a whole; in
relation to the Ilanguage of surrounding or closely-related
statutes; and reasonably, to avoid absurd or unreasonable
results.” State ex rel. Kalal v. Crcuit Court for Dane County,
2004 W 58, 1946, 271 Ws. 2d 633, 681 N W2d 110 (enphasis
added) .

® In 1981, Robert J. Martineau, analyzing Wsconsin's
recently created law of contenpt under Wsconsin Statutes
Chapter 785, made the foll ow ng observati on:

Ar guabl y, I nposition of absol ute rat her t han
conditional noney damages as a renedial sanction
violates the distinction between renedial and punitive
sanctions nade in subsections 785.01(2) and (3)
because the sanction is based upon past conduct and is
not designed to term nate a continuing contenpt.
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Stat. 8§ 785.01(3) ("'Renedial sanction' neans a sanction inposed
for the purpose of termnating a continuing contenpt of
court."); Note, 8 11, ch. 257, Laws of 1979, at 1355 ("[A]

remedi al sanction . . . cannot be inposed if for any reason the

contenpt has ceased, even as the result of the settlenment of a

case.") (enphasis added); see also King, 82 Ws. 2d at 131-32

138 (disallowing civil contenpt proceedi ngs under the previous
contenpt statutes after the underlying dispute settles); 17 Am
Jur. 2d Contenpt 8§ 145 ("Wen the parties settle the underlying
case that gave rise to a civil contenpt sanction, the contenpt

proceeding is npoot, since the case has cone to an end.").

Martineau, supra, at 701-02. Prof essor Martineau argues,
however, that such an interpretation would be nistaken because
i nposition of absolute "noney damages for contenpt” can serve as
a renmedial sanction. Id. at 702. Professor Martineau does not
cite the Wsconsin contenpt statutes to support this contention.
In fact, he offers his own nodification to the definition of
"renedi al sanction" under Ws. Stat. 8§ 785.01(3) to account for
his interpretation:

O course, any apparent inconsistency could be
el i m nat ed by nodi fyi ng W s. St at . Ann
§ 785.01(3) . . . to read as follows:

(3) "Renedial sanction”™ nmnmeans a sanction
i nposed for the purpose of termnating a
continuing contenpt of court or of conpensating a
party for loss or injury suffered as the result
of a contenpt of court.

Id. at 702 n.147. Quite obviously, Professor Martineau's
proposed |anguage for Ws. Stat. 8 785.01(3) is significantly
different from the actual |anguage in Ws. Stat. § 785.01(3).
As a result, Professor Mrtineau's discussion lends further
credence to the conclusion that renedial sanctions can be
i nposed only when the contenpt continues.
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Permtting the inposition of a remedial sanction in a situation
where there is no continuing contenpt would effectively rewite
the statute.!® Therefore, the key to the issue in this case is
whet her the County's contenpt of court was continuing on and
after the Septenber 13, 2004 notion for a finding of contenpt
and inposition of renedial sanctions.

159 Chapter 785 does not define "a continuing contenpt of
court." If the court is required to interpret a statute and the
words in the statute are not defined, the court nust apply the
ordinary neaning of the words to give effect to the statutory
| anguage. Kalal, 271 Ws. 2d 633, 145.

160 The word "continuing"” has many definitions. However ,
when using "continuing” in the context of determ ning whether
sonmething has either been termnated or is ongoing, as in this

statute, see Ws. Stat. 8§ 785.01(3), the word generally means

19 Wsconsin Stat. § 785.01(2) defines "punitive sanction"
as a "sanction inposed to punish a past contenpt of court for
t he purpose of upholding the authority of the court." (Enphasis
added.) Admttedly, there is no difficulty in conceiving of a
sanction inposed to punish a past contenpt of court for the
purpose of aiding a litigant. One interpretation of Ws. Stat.
§ 785.04(1)(a) is that paynent of "a sum of noney sufficient to
conpensate a party for a [past] loss or injury” is that kind of
sancti on. Ws. Stat. § 785.04(1)(a). The problem with this
analysis is that trying to renedy a litigant's past |oss or
injury by nmeans of a renedial sanction deprives the party in
contenpt of the protections afforded in punitive sanction
procedure and deprives the party of the ability to purge the
contenpt by conplying with a court order. The statutory schene
establishes two kinds of sanctions, each with specific criteria.
There may be a void in this statutory scheme, but this void
cannot be filled by judicial interpretation wthout doing
violence to the statutes.
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"[tJ]o go on with a particular action or in a particular

condition; persist,” The Anerican Heritage Dictionary of the

English Language 408 (3d ed. 1992), see also Black's Law

Dictionary 316 (7th ed. 1999) ("(OF an act or event) that is
uni nterrupted <a continuing offense>.").

61 This definition of "continuing"” is consistent with our
prior case law interpreting whether a contenpt of court is
"continuing" so that a renedial sanction may be inposed.

62 For instance, one obvious exanple of a continuing
contenpt justifying a renedial sanction is where a parent is

del i nquent in paying child support. See Larsen, 165 Ws. 2d at

682, 685 (upholding renedial sanctions and purge conditions
i nposed for the father's conplete failure to pay child support
as ordered); Giffin, 141 Ws. 2d at 700-01, 707-08 (holding
remedi al sanctions to be appropriate, even after the child
reaches the age of mpjority, where the father has refused to pay
court-ordered support); Benn, 230 Ws. 2d at 306- 07, 315
(upholding renedial sanctions and purge condition for the
father's repeated failure to pay child support as ordered).

163 In Giffin, the nother initiated contenpt proceedings
against the father, after the child reached the age of mgjority,
for his failure to nmake child support paynments as required by

t he di vorce decree. Giffin, 141 Ws. 2d at 701.' The father

1 9n this case, the Wsconsin Supreme Court overruled
previous case law that disallowed the enforcenent of child
support orders after the child reached the age of nmajority.
Giffin, 141 Ws. 2d at 704 (overruling, in part, Halnm v.
Hal mu, 247 Ws. 124, 19 N.W2d 317 (1945)).
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di sputed the court's authority to inpose a renedial sanction in

that case, arguing that his contenpt could no |onger be

cont i nui ng. ld. at 707. H's theory was that once a child
reaches the age of mpjority, "the parent's duty to support
ceases, and a delinquent parent's contenpt ends." | d. The

father contended that any sanction the court inposed against him
for his delinquent child support paynents would be a punitive
sanction because his contenpt had been term nated by the child's
18t h birthday and was no |onger continuing. 1d. at 708.

164 In response, this court concluded that the father's
contenpt was continuing because, while the court could not
nodi fy or termnate the support order after the child reached
majority age, "the force of the order does not expire until the
parent conplies.”™ 1d. In other words, "A parent's failure to
pay child support after the <child reaches nmgjority is a

continuing di sobedience of a court order. The contenpt is not

past; it is ongoing." Id. (enphasis added). Therefore, the

court determned that the circuit court did have authority to
i npose renedi al sanctions against the father for his continuing
contenpt of court. 1d. at 708-09.

165 A second exanple of a continuing contenpt of court is
found in Evans. There, the woriginal guardian ad Ilitem
appointed by the <court to obtain approval of settlenent
agreenents for four mnors in tw personal injury lawsuits,
failed to deposit the settlenent awards in restrictive trust
accounts as ordered by the circuit court. Evans, 267
Ws. 2d 596, 911 n.1, 4-5. After learning of the origina
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guardian ad litem s delinquency, the circuit court replaced her
with a new guardian ad |item who then noved the circuit court to
order the original guardian ad litemto repay the m ssing funds.
Id., 915-6. Because the original guardian ad litem failed to
repay the funds as ordered, the circuit court entered judgnent
against her for the full amount of the funds using its power
under Ws. Stat. § 805.03.' See id., 118, 10.

66 In affirmng the circuit court, the court of appeals
nodi fied the circuit court's rationale by enploying the contenpt
statutes rather than Ws. Stat. 8 805.03. Id., 1 20 ("[We
conclude that the circuit court's authority to sanction [the
guardian ad litem for nonconpliance with its substantive order
directing the disposition of the mnors' settlenent proceeds is
nmore firmy grounded in Ws. Stat. ch. 785, specifically in
8§ 785.03(1)(a) [ (descri bi ng procedure for remedi al
sanctions)]."). The court of appeals concluded that the circuit
court had actually inposed renedial sanctions in the case but
did not follow the nonsunmary procedures required under Ws.
Stat. 8§ 785.03(1)(a). Id., 1122, 25. Therefore, the court of

appeal s remanded the case to the circuit court with instructions

12 Failure to prosecute or conply wth procedure
statutes. For failure of any claimant to prosecute or
for failure of any party to conply with the statutes
governing procedure in civil actions or to obey any
order of court, the court in which the action is
pendi ng may make such orders in regard to the failure
as are just

Ws. Stat. 8§ 805.03.
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to follow the procedures set forth in Ws. Stat. 8§ 785.03(1)(a)
and determ ne whether the original guardian ad litems failure

to deposit the mnors' funds as ordered was intentional and

therefore, qualified as contenpt. See id., 130. The court of
appeals noted that, if the circuit court found the original
guardian ad litem in contenpt, it could then inpose nonetary

remedi al sancti