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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP587
(L.C. No. 2005Cv11346)

STATE OF W SCONSI N : I N SUPREME COURT
Al bert Lot h,
FI LED
Plaintiff-Appellant,
v DEC 30, 2008
Cty of MIwaukee, a eEr)akVio?‘ %upsrcehnlnkgorurt

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 SH RLEY S. ABRAHAMSQON, C. J. The Gty of MIwaukee
seeks review of a published court of appeals decision reversing
an order and judgnment of the Circuit Court for MI|waukee County,
Patricia D. MMahon, Judge.! The circuit court granted summary
judgment to the Gty and dism ssed Al bert Loth's conpl aint.

12 The single issue posed on review is which City health
i nsurance plan covers Loth, who had 15 years of service with the
Cty in 1999, reached the age of 60 in 2005 and retired in
2005:

'Loth v. City of Mlwaukee, 2008 W App 12, 307
Ws. 2d 412, 745 N.W2d 693.
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(1) The pre-2004 Cty health insurance plan, which
provided for no-prem umcost health insurance for
City enployees between ages 60 and 65 with 15
years of service who retired fromOCty service; or

(2) The post-2004 City health insurance plan (enacted

in 2002 to take effect in 2004), which provides
for shared-prem umcost health insurance for City
enpl oyees between ages 60 and 65 with 15 years of
service who retire from Cty enploynent after
January 1, 2004.

13 Loth contends that he is entitled to the pre-2004 no-
prem um cost health insurance upon retirenent because the pre-
2004 no-premumcost provision was in effect when he conpleted
15 years of service wth the Gty in 1999. Loth's position is
that when a managenent enployee conpletes 15 years of service
the enployee is entitled to the no-prem umcost provision under
the health insurance benefit in effect at that tinme, even if the
managenent enpl oyee has not attained the specified retirenent
age and has not retired. In sum Loth argues that although he
could not receive a retiree's health insurance benefit until he
retired at age 60, he earned the retiree benefit wupon his
conpletion of 15 years of service. According to Loth, attaining
the retirenment age of 60 and retiring are nere conditions
precedent to receipt of the free health insurance benefit.

14 In contrast, the City contends that Loth is entitled
to the post-2004 shared-prem umcost health insurance because
Loth did not attain the age of 60 and did not retire until 2005

2
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when the post-2004 resolution was in effect for persons who
retired after January 1, 2004.°2

15 The only point of dispute between Loth and the City is
whether Loth has to pay a premum for the health insurance
benefit. Loth wants all the health insurance options and
benefits available to retirees each vyear but wants them
according to what he views as the Cty's promse that he would
be entitled to the no-prem umcost health insurance benefits in
effect when he was in Cty service for 15 years.

16 W agree with the Gty and the circuit court: The pre-
2004 City health insurance plan does not govern Loth's health
insurance on his retirement in 2005. The pre-2004 Gty health
i nsurance plan clearly provided health insurance to nmanagenent
enpl oyees who net three qualifications: The managenent enpl oyee
had to retire; had to be between the ages of 60 and 65; and had
to have 15 or nore years of city service.® Before 2004, Loth had
met only one of the pre-2004 qualifications for no-prem um cost
heal th insurance: he had 15 years of enploynment with the Cty.

Loth had neither attained the age of 60 nor retired when the

2 After the 2002 Resolution went into effect in 2004, a free
HMO plan was still in existence. The free HMO plan provided
Loth with no benefits because Loth was planning to nobve to
Florida. To be eligible for the free HMO plan, the retiree had
to reside in designated counties in southeastern Wsconsin.

3 One resolution in the circuit court record also suggests
that enployees had to retire with an wunreduced "retirenent
al | omwance. " The parties, however, do not address the issue
whet her Loth had, or needed to have, an unreduced retirenent
al l omance in order to qualify for the health insurance benefit.
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pre-2004 health insurance plan was in effect. Thus Loth had not
satisfied all three requirenents under the pre-2004 health
i nsurance plan before the health insurance plan was anended to
take effect in 2004.

17 Accordingly, Loth's health insurance plan is governed
by the post-2004 Cty resolution that was in effect when Loth
becane 60 years of age and retired with nore than 15 years of
service with the Gty.

18 We therefore reverse the decision of the court of
appeals and affirm the order and judgnent of the circuit court
granting summary judgnment to the City and dismssing Loth's
conpl ai nt.

I

19 W review the «circuit court's grant of sunmary
judgnment in the present case independently, applying the sane
met hodol ogy that is used by the circuit court.* Summary judgnent
is appropriate when there is no genuine issue of material fact
and the noving party is entitled to judgnment as a matter of |aw. >
There is no genuine issue of material fact in the instant case.

10 The present case raises only a question of l|law, nanely
the interpretation and application of a nunicipal resolution to

undi sputed facts. This court determnes this |egal question

“ Novell v. Magliaccio, 2008 W 44, 923, 309 Ws. 2d 132,
749 N.W2d 544 (citation omtted).

> Ws. Stat. § 802.08(2).
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i ndependently of the circuit court and court of appeals but
benefitting fromtheir analyses.?®
[

111 The relevant facts of Loth's enploynent are not
di sput ed. The City hired Loth as an accountant on Novenber 19,
1984. He was a nanagenent enployee and was not covered by any
collective bargaining agreenent between the Gty and its
enpl oyees. By Novenber 1999 he had been in the Gty's service
for 15 years. He did not attain the age of 60 or retire until
April 2005.

112 Upon Loth's retirenment on April 25, 2005 the Cty
provided him with health insurance benefits according to the
terme of a 2002 Cty of MIwaukee Resolution effective for
enpl oyees who retire on or after January 1, 2004. The Gty
deducted health insurance premuns from his retirement check.
Loth objects to the Cty's deducting the prem uns.

13 Loth <contends that a binding contract was forned
between himand the Cty in 1999 when he conpleted his 15th year
of service to the Cty, that under that contract the Cty is

obligated to provide no-premumcost health insurance to him

® Bruno . M | waukee County, 2003 W 28, 16, 260
Ws. 2d 633, 660 N. W2d 656.

See also Cross v. Soderbeck, 94 Ws. 2d 331, 343, 288
N.W2d 779 (1980) ("The only substantial difference between a
resolution and an ordinance apart from the subject to which it
shall apply is that one is required to be published subsequent
to its passage and the other is not.") (quotation marks and
citation omtted).
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under the health insurance plan in effect in 1999, and that the
City cannot alter this 1999 no-prem um cost agreenent.

14 Loth brought an action against the Cty, alleging that
the Gty had breached its contract with Loth by refusing to
provide himwth free health insurance benefits according to the
terms of the plan that was in effect in 1999 when he had put in
his 15 years of service.” To prevail on a breach of contract
theory, Loth nust establish that a contract exists, the ternms of
the contract, and the breach of a duty under the contract. In
the instant case, the Gty has nade a unilateral offer of health
i nsurance benefits that requires an enployee to perform the
requested acts to accept the offer and give rise to a binding
contract.

115 Both parties noved for summary judgnent. The circuit
court granted summary judgnent to the Cty. A divided court of
appeals reversed the circuit court's order granting sunmary
judgnent to the Gty and renmanded the cause to the circuit court
for a determnation of Loth's danages and a declaration of
Loth's rights.

16 The precise wording of the applicable Gty resolution
in effect in 1999 governing a retiree's health insurance
benefits is not in the record. W shall rely on the resol utions
and handbooks that the parties recite and upon which they rely.

We therefore start by exam ning the applicable docunents for the

" Loth abandoned his claimof promnissory estoppel on appeal .
Loth, 307 Ws. 2d 412, 17 n. 2.
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terms of the CGCty's wunilateral offer of health insurance
benefits.

117 Loth and the Cty agree that Cty of MIlwaukee
Resol uti on 020479, enacted on July 16, 2002 (and effective in
2004), accurately describes the substance of the Cty's health
insurance plan in effect in 1999 as providing no-prem um cost
health insurance to certain retirees. The Resolution states in
one of its "whereas" clauses that the Cty "currently provides
that General Cty Mnagenent enployees who select retirenent,
those 55 years of age with 30 years of service or those 60 years
of age with 15 years of service, can select any health insurance
plan the City offers at no cost until they reach age 65 . "8

118 This Ilanguage explicitly states that a managenent
enpl oyee has to select retirement to get no-premumcost City
health insurance. In addition, the nanagenent enployee also has
to be 60 years of age, with 15 years of service. Thi s reading
of the City's plan is also supported by various docunents in the
record that both parties recite and rely upon relating to the
City's health insurance plan over the years.

119 Loth, the Cty, the circuit court and the court of
appeals refer to a 1973 resolution adopted by M| waukee's common

council, Cty of MIwaukee Resolution 73-216. This resol ution

8 City of MIwaukee Resol ution 020479.
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was one of the GCty's early health insurance plans for
management enpl oyees who retire.?®

20 The 1973 resolution provides for no-prem um cost
insurance to City managenent enployees who retire after January
1, 1974, and neet three qualifications set forth in the
resolution, nanely that the enployee is between the ages of 60
and 65, has been in Cty service for 15 or nore years, and
retires wwth an unreduced retirenent all owance.

121 Cty of MIwaukee Resolution 73-216 states in rel evant

part as foll ows:

Resolution relating to coverage for retirees wth
respect to health insurance.

Wereas. The City 1is desirous of extending
Wi thout cost to retirees health insurance provided by
Blue Cross-Blue Shield and Major Medical to certain
retirees; now, therefore, be it

Resolved. By the Common Council of the Cty of
M | waukee that there shall be and is extended all
present health insurance provided by Blue Cross-Blue
Shield and Major Medical to general city enployes who
retire after January 1, 1974, and who neet all of the
foll ow ng qualifications:

1) Are between the ages 60-65;

° It does not appear that Gty of MIwaukee Resolution 73-
216 was in effect when the City hired Loth in 1984. Counsel for
the Cty filed with the <circuit court a copy of Gty of
M | waukee Resolution 73-646, which states in relevant part that

"Conmon  Counci | Resolution File Nunmber 73-216 (entitled:
"Resolution relating to coverage for retirees with respect to
health insurance') is hereby rescinded and repealed.” The

City's comon council passed City of MIwaukee Resol ution 73-646
late in 1973, less than one year after passing City of M| waukee
Resol ution 73-216 and nore than ten years before the Gty hired
Lot h.
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2) Who have 15 or nore years of city service; and

3) Who retire under the general city retirenment
system with an unreduced "retirenent allowance;"” and
be it

Further Resolved. That all benefits for such
coverage as provided for in this resolution shall be
paid for by the Gty.?*0

122 Two handbooks avail able when Loth was hired describe
the CGty's health insurance plan available to retired managenent
enpl oyees. These descriptions are simlar to the description of
the City's health insurance plan in the 1973 resolution quoted
above.

123 One handbook, the Cty of MI|waukee Managenent Pl an
1983-84, describes the City's health insurance plan for retirees

as follows: "Enployees in active service who retire on normal

pension with at least 15 years of creditable service wll be
entitled to . . . nedical benefits so long as they are at | east
age 60 and l|less than age 65." It further provides that

"[gleneral City retirees 60-65 with at |east 15 years' service

are entitled to Gty paid health insurance which includes their

0 WWwen this resolution was adopted the City offered only
one health insurance plan and a retiree had broad discretion to
choose any health care provider. Sone years later the City
began offering HMO plans in addition to the basic plan.

Wien Loth was hired, the Gty extended no health insurance
benefits to retirees under the age of 60. By 2002, the Gty
provided that a retired nanagenent enployee aged 55-65 with 30
years of service could participate at no cost in any one of the
mul ti pl e health insurance plans offered.
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el i gi ble dependents.” Again the |anguage refers to a managenent
enpl oyee who retires and has attai ned the age of 60.

124 A second handbook, entitled "Policies and Procedures
for Health and Dental Plans,"! simlarly states that "[c]urrent
City rules provide for City-paid (free) health coverage for
general City retirees with a normal service retirenent, age 60
to 65, provided they have at least 15 years of City service."
Again the language refers to a retiree who has attained the age
of 60, not to an active enpl oyee.

125 The 1973 Resolution and the two handbooks state that
to be eligible for no-premumcost health insurance, the
managenent enployee has to satisfy three qualifications: be at
| east 60 years old, have at least 15 years of service with the
City, and retire.

26 The final relevant docunent is the Cty's anendnent to
its health insurance plan for managenent enployees in July 2002
providing that the "rate structure for health insurance for al
Managenment Enployees who retire on or after January 1, 2004,
[is] the sane as it is for active Managenent Enpl oyees." After
January 1, 2004, active managenent enployees had to pay prem uns
for certain health insurance plans. Thus under the terns of the
2002 Resol ution, Cty of MIlwaukee Resolution 020479, a
managenent enployee who retires on or after January 1, 2004,

would not be entitled to participate in all health insurance

1 The date of publication for the Handbook does not appear
in the circuit court record.

10
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pl ans at no cost, even though he had been in the service of the
Cty for 15 years in 1999.

127 Loth interprets the CGCty's offer of free health
i nsurance benefits as follows: He contends that he was not
required to work until he reached age 60 and was not required to
retire in order to earn the health insurance benefit offered by
the Cty. He asserts that "attaining the retirenent age of 60
and retiring were nerely conditions precedent to receipt of the
deferred health insurance benefit" that Loth earned by his 15
years of service.'® |n essence, Loth argues that although he had
to wait until reaching age 60 and retiring to get the health
i nsurance benefits, the 15 years of service to the Cty in
Novenber 1999 earned him the right in 1999 to no-prem um cost
heal th i nsurance benefits when he retired in 2005 at age 60.

128 We disagree with Loth's interpretation of the Cty's
unilateral offer of health insurance benefits. The docunents
denonstrate that the Cty's no-premumcost health insurance
plan for retirees canme into effect only when a nanagenent
enpl oyee like Loth retired after attaining the age of 60 and
having been in Gty service for at least 15 years. The 1973

resolution explicitly applies to a managenment enployee who

12 Brief and Suppl emental Appendi x of Respondent Al bert Loth
at 19.

See also Brief and Supplenental Appendix of Respondent
Al bert Loth at 21 ("[T]he provision for retirenent at the age of
60 establishes when the nmanager first beconmes eligible to
receive the benefit (i.e., retirenent between the ages of 60 and
65), not what he has to do to earn it.") (enphasis in original).

11
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retires after January 1, 1974 and nmeet s al | t hree
qualifications, that is, age, length of service, and retirenent,
to qualify for retiree health insurance. The 1973 resolution
offered retiree health insurance benefits only to those who
"retire[d] wunder the general city retirenent system with an
unreduced 'retirenent allowance[.]"" The other pre-2004 Cty
health insurance plans simlarly state in one way or another
that retiree health insurance benefits are available only to
"General Gty Managenent enpl oyees who select retirenent.”

29 Loth urges that in any event, "the undi sputed evidence
unequi vocally reflects that the Cty fully wunderstood—and
repeatedly represented to enployees and prospective enployees—
that any managerial enployee who provided 15 years of service
earned the premumpaid retiree health insurance benefit,"
regardl ess of the enployee's age or retirement status.?® Even
viewed in the light nost favorable to Loth, the record does not
support Loth's position. The affidavits state that the Cty
sought to hire and retain enployees by enphasizing the Gty's
enpl oyee benefit package, but nothing in the affidavits or
record supports Loth's contention that the Cty represented that
an enployee was entitled to a retiree health insurance benefit
when he was in service for 15 years even if he was not 60 years

of age and he did not retire.

13 Brief and Suppl emental Appendi x of Respondent Al bert Loth
at 23 (enphasis in original).

12
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30 Loth also relies on a |ine of cases going back to 1912
to support his interpretation of the Cty's unilateral offer of
health i nsurance benefits. These cases hold that an enployer's
prom se of deferred benefits gives rise to a binding contract
between the enployer and its enployee when the enployee
conpletes the service required to receive the benefits. I n

Zwol anek v. Baker Manufacturing Co., 150 Ws. 517, 521-23, 137

NW 769 (1912), the court concluded that a corporate by-Ilaw
setting forth the terns of a profit-sharing plan constituted
"the offer of a reward to enployees for constant and continuous
service" which an enpl oyee could accept "by a performance of the
services requested in the offer . . . ." After the enployee's
performance, the offer cannot be revoked, "so as to deprive a
person who has acted on the faith thereof of conpensation. "

131 These cases teach that the terns of an enployer's

unilateral offer are inportant in determ ning how an enployee

4 See also Rosploch v. Aumatic Corp. of Am, 77
Ws. 2d 76, 83, 251 N.W2d 838 (1977) (stating that Alumatic's
profit-sharing plan "constituted an offer of deferred additional
conpensation, to be paid according to its terns, which Rosploch
accepted by continuing to work for Alumatic."); Voigt v. S. Side
Laundry & Dry deaners, I nc., 24 Ws. 2d 114, 116, 128
N.W2d 411 (1964) ("Non-contributory pension plans are held to
give rise to a contractual obligation by the enployer to pay
pension benefits to the enployees entitled thereto under the
plan comunicated to the enployees where the enployees
thereafter remain in the enployer's enploynent and render
service for the requisite period. The same principle is
applicable to profit sharing plans.”) (citations omtted).

13
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may accept the offer and give rise to a binding contract.®® In
the instant case, the City offered free health insurance when a
managenent enployee retires having attained the age of 60 and
having been in City service for at |east 15 years.

132 Loth also relies on three nore recent cases in support
of his position that a contract was fornmed when he conpleted his
15th year of Cty service and that the Gty is obligated to
furnish health insurance benefits to him according to the plan
in effect in 1999 when he conpleted his 15th year of service to
the GCty: Schlosser v. Alis-Chalners Corp., 86 Ws. 2d 226, 271

N.W2d 879 (1978); Roth v. Cty of dendale, 2000 W 100, 237

Ws. 2d 173, 614 N W2d 467; and Chanpine v. M I waukee County,

2005 W App 75, 280 Ws. 2d 603, 696 N W2d 245. Each case,
however, is distinguishable fromthe case at hand.

133 In Schlosser, the plaintiff enployees had worked for
Allis-Chalmers and then had retired. At the tinme of each
enpl oyee's retirement, Allis-Chalnmers had a policy to provide
free life insurance to retired enployees over the age of 65.
Some of the enpl oyees apparently had retired before turning 65. '
All of the enployees, however, had retired pursuant to conpany

rules while the free life insurance policy was still in effect.

15 See Schlosser v. Alis-Chalmers Corp., 86 Ws. 2d 226,
237, 271 N.W2d 879 (1978) ("According to basic principles of
contract law, creation of a binding unilateral contract requires
that the offeree performthe requested act . . . .").

16 See Schl osser, 86 Ws. 2d at 238 (acknow edgi ng that some
of the retired enployees "may have retired before reaching age
sixty-five").

14
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134 Alis-Chalnmers argued it could unilaterally anmend its
contract to provide free |ife insurance to its retired enpl oyees
pursuant to a reserved right (stated in various certificates and
bookl ets that Allis-Chalnmers issued to its enployees) to nodify
the ternms of its group life insurance plan.

135 The Schl osser court stated that the enpl oyer could not
change a life insurance benefit after an enployee had retired
and had "conplied wth all the conditions entitling him to
retirement rights thereunder."?’

136 But the Schlosser court also stated that under the
terme of Allis-Chalners' policy, the enployees earned the
i nsurance benefit by providing the services required by Alis-
Chalmers and that "attaining age sixty-five was sinply a
condition precedent under the terns of the contract” to actua
recei pt of the earned benefit.'® In other words, as the court
interpreted the Allis-Chalners plan, even those enployees who
retired before reaching the age of 65 had earned the benefit of
receiving free life insurance upon turning 65. As the court
interpreted the plan, the enployees earned the benefit by

working for Allis-Chalners until retirenent; the enployees did

17 schl osser, 86 Ws. 2d at 247 (quoting Cantor v. Berkshire
Life Ins. Co., 171 N E 2d 518 (Chio 1960)).

8 5chl osser, 86 Ws. 2d at 238.

15
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not need to put their retirement off until age 65 in order to
receive the benefit.?*®

137 The City's offer of health insurance benefits in the
present case is different from Allis-Chalners' offer of life
i nsurance benefits in the Schlosser case. Al t hough the
enpl oyees in Schlosser did not need to work until age 65 to earn
the life insurance benefits offered by Allis-Chalners, Loth and
ot her managenent enployees with 15 years of service were, under
the Cty's plan, required to work until age 60 to earn the
heal th insurance benefits offered by the Gty. ?°

138 Furthernore, even if the Cty's offer did not differ
from Allis-Chalners' offer with regard to the age factor, Loth
still cannot rely on Schl osser. In Schlosser all of the Allis-
Chalners retired enployees had conpleted their enployment wth
Allis-Chalnmers and had retired while the offer of free life
insurance was still in effect. Loth, in contrast, did not
conplete his enmploynent with the City and retire while the

City's offer of free health insurance was still in effect.

19 The supreme court in Schlosser apparently accepted the
circuit court's ruling that the retired enployees had "conplied
with the terms of [Allis-Chalnmers'] offer by continuing to work
through retirenent” and that "[w] hen each enpl oyee conpleted his
or her enploynent at Allis Chalnmers and retired from the
conpany, nothing further was required of that [enployee] to
perfect his or her right to participate in the conpany's free
group life insurance program” Appendi x of Allis-Chal ners'
brief to the suprene court at viii, xvii.

20 A managenent enployee with 30 years of service, however,
could earn the benefit by working until age 55 and then
retiring.

16
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139 Schlosser's analysis is inapposite in the present
case. The Gty is not attenpting to nodify any contractual
obligation to Loth. Loth did not accept the City's unilateral
prom se of no-prem umcost health insurance benefits; he had not
fully perforned the services entitling himto such benefits when
the Gty anmended in policy in 2002 effective in 2004. The Cty
is obligated to provide retiree health insurance benefits to
Loth according to the ternms of the 2002 Resolution, which was
already in effect when Loth conpleted his enploynent with the
defendant at age 60 and retired. The City has not attenpted to
amend the terns of the 2002 Resolution with respect to Loth.

40 In Roth v. Cty of dendale, 2000 W 100, 237

Ws. 2d 173, 614 N W2d 467, the second case upon which Loth
relies, the Cty of dendale had contracted to provide a group
of Gty enployees with free health insurance upon the enpl oyees'
retirement in a series of collective bargai ning agreenents, each
of which had subsequently expired after a specified term of one

to three years. The issue in Roth was whether a retired

enpl oyee's contractual right to free retiree health insurance
benefits vested under the collective bargaining agreenent upon
the enployee's retirenent, so that the retiree's right to free

health insurance survived the expiration of the collective

17
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bar gai ni ng agreenent that had provided the free health insurance
benefit. 2

41 In Roth (as in Schlosser and in the instant case) the
di spute centered on the proper interpretation of the ternms of
enmpl oyment. The cause in Roth was renmanded to the circuit court
to determ ne whether the collective bargaining agreenent vested
health benefits for the retirees. The Roth court recognized a
presunption that, in the absence of contractual |anguage or
extrinsic evidence indicating otherwise, retiree health benefits
provided for by a collective bargaining agreenent vest at the
time of an enployee's retirenent.

142 The Roth court (relying on the Schlosser decision)
recogni zed that equitable considerations exist when enployees
are denied retirenment benefits they have relied upon during
their service to the enployer and concluded that it would defy
these equitable considerations to allow enployers to nodify
their past contractual obligations to retired enpl oyees when the
enpl oyees were given no indication that the benefits were for a
fixed termonly. ??

43 Roth is not on point in the present case because the
Cty is not attenpting to nodify any past or present contractual

obligation to Loth. The City and Loth never formed a contract

2l Roth v. City of dendale, 2000 W 100, 9, 237
Ws. 2d 173, 614 N W2d 467 (stating that the plaintiffs
"clainmed a vested right to fully-paid health insurance benefits
pursuant to the ternms of the collective bargaining agreenents in
force at the tine of their respective retirenents.").

22 Roth, 237 Ws. 2d 173, T32.

18
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obligating the Cty to provide Loth wth no-prem umcost
retirement health insurance benefits before Loth retired. The
contract between Loth and the Cty thus obligates the Gty to
provide retiree health insurance benefits to Loth according to
the terns of the 2002 Cty Resolution. The Cty does not assert
that the contract under the 2002 resolution has expired or that
the Gty is not bound by the contract's terns for any other
reason. Furthernore, the Roth case involved enployees whose
rights were being nodified after retirenent; the potential
inequities for retired enployees notivating the Roth decision
are not present in instant case.

144 Finally, in Chanpine v. M| waukee County, 2005 W App

75, 280 Ws. 2d 603, 696 N W2d 245, a MIlwaukee County
ordinance in effect prior to Mrch 15, 2002, provided that
retiring non-union enployees could receive full payout for their
accrued sick allowance. An anended ordinance took effect on
March 15, 2002, providing that retiring non-union enployees
could receive only partial payout for their accrued sick
al | owance. A class of enployees who retired on or after March
15, 2002, sought to receive full payout for the sick allowance
they had accrued prior to the effective date of the anended
or di nance.

145 The Chanpine court of appeals held that when an
enpl oyee has the right to be paid for accrued sick allowance,
t he payout benefit "represents a form of deferred conpensation

that is earned as the work is perfornmed” and that may be altered
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3 The court

"only as it is related to work not yet performed."?
of appeals concluded in Chanpine that the retired enployees were
entitled to receive full payout for the sick allowance that they
had accrued before the anended ordinance took effect.?
Furt her nor e, t he Chanpi ne court acknow edged equi t abl e
considerations, stating that "[o]nce work is perfornmed while a
contract or unilateral promse is in effect, permtting
retroactive revocation of that promse would be unjust and
i nequi t abl e. "%

46 Chanpine is distinguishable fromthe present case. I n
Chanmpi ne the payout for accrued sick |eave represents a benefit
that is "earned as the work is perforned.” An enployee accrues
sick allowance (and may earn the right to receive payout for the
accrued sick allowance) gradually as the enployee perforns his
or her work. In contrast, the Cty's managenent enployees in
the instant case earn the right to retiree health insurance
benefits at a single designated date. Thus the service required

to earn the benefits and the equitable considerations in

Chanpi ne are not present in the instant case.

23 Chanpine v. MIlwaukee County, 2005 W App 75, 916, 280
Ws. 2d 603, 696 N. W2d 245.

2 The court of appeals did not hold that the retired
enpl oyees were entitled to receive full payout for any sick
al l onance that they had accrued after the anmended ordi nance t ook
effect on March 14, 2002. The court of appeals stated that
“"[t]he ability to obtain payout for sick allowance accrued after
March 14, 2002, may be nodified prospectively by the County."
Chanpi ne, 280 Ws. 2d 603, f19.

25 Chanpi ne, 280 Ws. 2d 603, f17.
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* * * %

147 For the reasons set forth, we agree with the Cty and
the circuit court: The pre-2004 Gty health insurance plan does
not govern Loth's health insurance on his retirenment in 2005
The pre-2004 City health insurance plan clearly provided health
i nsurance to managenent enployees who net three qualifications:
The managenent enployee had to retire; had to be between the
ages of 60 and 65; and had to have 15 or nore years of city
servi ce. ?° Before 2004, Loth met only one of the pre-2004
qualifications for no-premumcost health insurance: he had 15
years of enploynent with the CGty. Loth had neither attained
the age of 60 nor retired when the pre-2004 health insurance
plan was in effect. Thus Loth had not satisfied all three
requi renents under the pre-2004 health insurance plan before the
heal th i nsurance plan was anended to take effect in 2004.

148 Accordingly, Loth's health insurance plan is governed
by the post-2004 Cty resolution, which was in effect when Loth
becane 60 years of age and retired with nore than 15 years of
service with the Gty.

149 We therefore reverse the decision of the court of
appeals and affirm the order and judgnent of the circuit court
granting summary judgnent to the City and dismssing Loth's

conpl ai nt.

26 One resolution in the circuit court record also suggests
that enployees had to retire with an wunreduced "retirenent
al | owance. " The parties, however, do not address the issue
whet her Loth had, or needed to have, an unreduced retirenent
al l omance in order to qualify for the health insurance benefit.
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150 By the Court.—TFhe decision of the Court of Appeals is

rever sed.
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