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APPEAL f r om a nonf i nal  or der  of  t he Ci r cui t  Cour t  f or  

Waukesha Count y,  Ral ph Rami r ez,  Judge.   Af f i r med.    

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s  pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1  I t  r el at es t o an appeal  

f r om a nonf i nal  or der  of  t he Waukesha Count y Ci r cui t  Cour t ,  

Ral ph M.  Rami r ez,  Judge.   Judge Rami r ez gr ant ed t he St at e' s 

( St at e)  mot i on t o quash a subpoena duces t ecum f r om def endant  

Ronal d Schaef er  ( Schaef er )  t hat  sought  t o obt ai n pol i ce 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se i ndi cat ed.  
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i nvest i gat i on r epor t s i n Schaef er ' s case bef or e hi s pr el i mi nar y 

exami nat i on.  

¶2 Af t er  per mi t t i ng Schaef er ' s i nt er l ocut or y appeal ,  t he 

cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i on t o t hi s cour t :  

" Does a cr i mi nal  def endant  have a subpoena r i ght  t o obt ai n and 

copy pol i ce i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s 

pr i or  t o t he pr el i mi nar y hear i ng?"     Thi s quest i on r equi r es 

i nt er pr et at i on of  sever al  Wi sconsi n st at ut es as wel l  as t he 

const i t ut i onal  r i ght s t o compul sor y pr ocess and ef f ect i ve 

assi st ance of  counsel .  

¶3 We concl ude t hat  a cr i mi nal  def endant  does not  have a 

st at ut or y or  const i t ut i onal  r i ght  t o compel  pr oduct i on of  pol i ce 

i nvest i gat i on r epor t s and ot her  nonpr i v i l eged mat er i al s by 

subpoena duces t ecum pr i or  t o t he pr el i mi nar y exami nat i on.   A 

cr i mi nal  def endant  who empl oys t he subpoena power  i n t hi s manner  

i s at t empt i ng t o engage i n di scover y wi t hout  aut hor i t y i n ei t her  

c i v i l  or  cr i mi nal  pr ocedur e st at ut es and i n conf l i c t  wi t h t he 

cr i mi nal  di scover y st at ut es.   Al t hough a r easonabl e ar gument  can 

be made f or  pr osecut or s t o open t hei r  f i l es t o def endant s at  an 

ear l y poi nt  i n cr i mi nal  pr osecut i ons,  t hi s ar gument  does not  

t r ansl at e i nt o an enf or ceabl e r i ght  t o subpoena pol i ce 

i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s bef or e a 

pr el i mi nar y exami nat i on.   Consequent l y,  we af f i r m t he or der  of  

t he c i r cui t  cour t  gr ant i ng t he St at e' s mot i on t o quash 

Schaef er ' s subpoena duces t ecum.  

I .  FACTS AND PROCEDURAL POSTURE 
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¶4 The cr i mi nal  compl ai nt  char ged Schaef er  wi t h t wo 

count s of  second- degr ee sexual  assaul t  of  a chi l d,  cont r ar y t o 

Wi s.  St at .  § 948. 02( 2) ,  f or  conduct  t hat  al l egedl y occur r ed i n 

1990.   The compl ai nt  was si gned by Det ect i ve Jenni f er  Toepf er  

( Toepf er )  of  t he Br ookf i el d Pol i ce Depar t ment  who asser t ed t hat  

she t ook a st at ement  about  t he al l eged assaul t s f r om Ker r y M. ,  

DOB:  4/ 6/ 76,  i n Mar ch 2006 and t hen conduct ed an i nvest i gat i on 

i nt o Ker r y ' s c l ai ms.  

¶5 The compl ai nt  makes t he f ol l owi ng al l egat i ons:  Ronal d 

Schaef er  was a t eacher  and basket bal l  coach at  a par ochi al  

school  i n Menomonee Fal l s.   Ker r y was a st udent  at  t he school .   

Schaef er  was Ker r y ' s basket bal l  coach when she was i n sevent h 

gr ade.   Dur i ng t he 1988- 89 school  year ,  Schaef er  began t o f ocus 

at t ent i on on Ker r y,  compl i ment i ng her ,  t el l i ng her  t hat  she 

" l ooked ni ce, "  and gi v i ng her  t he ni ckname " Speci al  K. "  

¶6 The next  year ,  Schaef er  became Ker r y ' s ei ght h gr ade 

t eacher .   Fol l owi ng hi s usual  pr act i ce of  pi cki ng an ei ght h-

gr ade st udent  t o ser ve as a babysi t t er  f or  hi s chi l dr en,  

Schaef er  sel ect ed Ker r y.   Towar d t he end of  her  ei ght h gr ade 

year  and cont i nui ng i nt o t he summer ——bet ween Mar ch 1990 and 

August  1990——Ker r y had a sexual  r el at i onshi p wi t h Schaef er .  

¶7 Ker r y descr i bed bot h her  soci al  and sexual  encount er s  

wi t h Schaef er  over  t hi s t i me per i od.   She r epor t ed t hat  Schaef er  

wr ot e her  not es and poems,  whi ch she saved ( and subsequent l y 

t ur ned over  t o Det ect i ve Toepf er ) .   Schaef er  ki ssed Ker r y and 

t ol d her  t hat  he l oved her .   When t he t wo cal l ed each ot her  at  

t hei r  r espect i ve homes,  Ker r y woul d hang up i f  Schaef er ' s wi f e 
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answer ed t he t el ephone,  and Schaef er  woul d hang up i f  one of  

Ker r y ' s par ent s answer ed.   Ker r y  consi der ed Schaef er  her  f i r st  

boyf r i end.   Ker r y sai d t hat  i n May 1990 she and Schaef er  

di scussed r unni ng away t oget her  t o Kent ucky or  Tennessee because 

" i t  was ok t o get  mar r i ed younger  t her e. "  

¶8 Ker r y r ecount ed how Schaef er  t ouched her  physi cal l y 

and sexual l y on sever al  occasi ons dur i ng t hi s per i od.   Hi s 

t ouchi ng i ncl uded huggi ng,  k i ssi ng,  and per f or mi ng or al  sex on 

her .   On one occasi on,  af t er  swi mmi ng,  Ker r y and Schaef er  had 

sexual  i nt er cour se on a bed at  hi s par ent s’  home i n Br ookf i el d.   

On anot her  occasi on,  t he pai r  had sexual  i nt er cour se i n 

Schaef er ’ s bed whi l e Ker r y was babysi t t i ng hi s t wo chi l dr en.   

Ker r y had not  at t ai ned t he age of  16 year s at  t he t i me of  any of  

t hese i nci dent s and t hus coul d not  l egal l y consent .  

¶9 I n August  1990,  t he r el at i onshi p bet ween Ker r y and 

Schaef er  ended when Schaef er  t ol d Ker r y t hat  t hey coul d not  see 

each ot her  anymor e because Ker r y was st ar t i ng hi gh school .   

Ker r y l at er  t ol d t he det ect i ve t hat  she was devast at ed because 

she t hought  Schaef er  was her  boyf r i end.  

¶10 These al l egat i ons l ed t he St at e t o f i l e a cr i mi nal  

compl ai nt  on May 25,  2006,  char gi ng Schaef er  wi t h t wo count s of  

second- degr ee sexual  assaul t  of  a chi l d.   The def endant  made hi s 

i ni t i al  appear ance on June 1.   He post ed bond and was advi sed t o 

have no cont act  wi t h t he v i ct i m.   He made a second appear ance on 

June 19.   At  t hat  t i me a pr el i mi nar y hear i ng was schedul ed f or  

Jul y 20,  2006,  bef or e Waukesha Count y Cour t  Commi ssi oner  Mar t i n 

O.  Bi nn.  
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¶11 On Jul y 10,  Schaef er  ser ved a subpoena duces t ecum on 

t he " Chi ef  of  Br ookf i el d Pol i ce Depar t ment  or  Desi gnee, "  

commandi ng t he per son t o br i ng t he f ol l owi ng mat er i al  bef or e 

Commi ssi oner  Bi nn on Jul y 13,  2006:  " A compl et e copy of  al l  

r epor t s,  memor andums,  wi t ness i nt er vi ews and any r ecor ds r el at ed 

t o t he i nvest i gat i on and ar r est  of  Ronal d Schaef er  on suspect ed 

cr i mi nal  of f enses r el at i ng t o t he al l eged sexual  assaul t  of  

Ker r y M.  DOB 4/ 6/ 76 i n 1990. "   The subpoena duces t ecum 

char act er i zed t he " Type of  Pr oceedi ng"  bef or e Commi ssi oner  Bi nn 

as a " Ret ur n of  Recor ds. "  

¶12 On Jul y 11,  t he St at e moved t o quash t he subpoena.   At  

a hear i ng on Jul y 13,  Commi ssi oner  Bi nn gr ant ed t he St at e' s 

mot i on,  i ndi cat i ng t hat  af t er  he r evi ewed Chapt er s 805,  885,  

970,  971,  and 972 of  t he Wi sconsi n St at ut es,  he consi der ed t he 

def endant ' s subpoena a r equest  f or  t he c i r cui t  cour t  t o " r e-

wr i t e t he di scover y st at ut e,  [ Wi s.  St at .  §]  971. 23. "   He al so 

not ed t hat  t he pr el i mi nar y exami nat i on i s " not  a mi ni - t r i al ,  and 

[  ]  not  a di scover y pr oceedi ng. "  

¶13 The def endant  sought  de novo r evi ew i n c i r cui t  cour t .   

On Jul y 18 Judge Rami r ez conduct ed a hear i ng and concl uded t hat  

t her e i s no mechani sm under  st at e st at ut e or  t he Wi sconsi n or  

f eder al  const i t ut i ons t hat  speci f i es t hat  " di scover y mat er i al s"  

shal l  be pr oduced bef or e t he pr el i mi nar y hear i ng.  

¶14 On Jul y 19,  2006,  Judge Rami r ez ent er ed an or der  

gr ant i ng t he St at e' s mot i on t o quash Schaef er ' s  subpoena duces 

t ecum.  
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¶15 Schaef er  f i l ed a t i mel y pet i t i on f or  l eave t o appeal ,  

and t he cour t  of  appeal s st ayed f ur t her  pr oceedi ngs pendi ng 

appeal .   See Wi s.  St at .  § 809. 52.  

¶16 On December  27,  2006,  t he cour t  of  appeal s  cer t i f i ed 

t he appeal  t o t hi s cour t .   We accept ed cer t i f i cat i on on Febr uar y 

12,  2007.    

I I .  STANDARD OF REVI EW 

¶17 Thi s case i nvol ves quest i ons of  st at ut or y 

i nt er pr et at i on and const i t ut i onal  l aw.   St at ut or y i nt er pr et at i on 

pr esent s a quest i on of  l aw t hat  we r evi ew de novo.   St at e v.  

Fl oyd,  2000 WI  14,  ¶11,  232 Wi s.  2d 767,  606 N. W. 2d 155.   

Si mi l ar l y,  we r evi ew const i t ut i onal  quest i ons,  bot h st at e and 

f eder al ,  de novo.   Cust odi an of  Recor ds f or  t he Legi s l at i ve 

Technol ogy Ser vi ces Bur eau v.  St at e,  2004 WI  65,  ¶6,  272 

Wi s.  2d 208,  680 N. W. 2d 792.    

I I I .  ANALYSI S 

¶18 Thi s i s a di scover y case,  not wi t hst andi ng t he 

def endant ' s pr ot est at i ons t o t he cont r ar y.   Schaef er ' s appeal  

asks t hi s cour t  t o appr ove t he subpoena power  t o ef f ect  

di scover y i n a cr i mi nal  case pr i or  t o t he pr el i mi nar y 

exami nat i on.    

¶19 Schaef er  does not  c l ai m t o be seeki ng some speci f i c  

pi ece of  i nf or mat i on mi ssi ng f r om t he compl ai nt  so t hat  he can 

f ul l y r espond t o t he char ges.   Rat her ,  he i s t r y i ng t o f or ce t he 

St at e t o di scl ose t he evi dence agai nst  hi m bef or e i t  has had an 

oppor t uni t y t o pr esent  any of  t hat  evi dence i n cour t .   I n 

ef f ect ,  Schaef er  i s aski ng t hi s cour t  t o accommodat e al l  f el ony 
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def endant s who wi sh t o conduct  di scover y of  t he st at e' s evi dence 

bef or e t hei r  pr el i mi nar y exami nat i ons by vest i ng t hese cr i mi nal  

def endant s wi t h a new di scover y t ool .   Schaef er ' s ar gument s t hat  

t he st at e and f eder al  const i t ut i ons compel  t hi s r esul t  

unr easonabl y st r et ch t he boundar i es of  compul sor y pr ocess and 

mi sappr ehend t he r equi r ement s of  ef f ect i ve assi st ance of  

counsel .  

¶20 We acknowl edge at  t he out set  t hat  t he r i ght  of  an 

accused t o pr esent  a def ense i s f undament al .   Washi ngt on v.  

Texas,  388 U. S.  14,  19 ( 1967) .   I t  i s  embodi ed i n t he due 

pr ocess guar ant ees of  t he Fi f t h and Four t eent h Amendment s and i n 

t he Si xt h Amendment ' s command t hat  t he accused shal l  have 

compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s f avor . 2  Due 

pr ocess pr eser ves an accused' s r i ght  t o chal l enge t he 

pr osecut i on' s case by obt ai ni ng evi dence t endi ng t o est abl i sh 

t he accused' s  i nnocence or  by cast i ng doubt  upon t he 

per suasi veness of  t he pr osecut i on' s evi dence. 3   

¶21 Ther e ar e sever al  ways f or  a cr i mi nal  def endant  t o 

gat her  i nf or mat i on and evi dence t hat  may be used i n hi s def ense.   

Fi r st ,  a def endant  may r equest  i nf or mat i on f r om t he st at e and 

ot her  sour ces on a vol unt ar y basi s.   A cr i mi nal  def endant  wi l l  

of t en be gi ven i nf or mat i on vol unt ar i l y  when t he cust odi an has no 

obj ect i on t o i t s r el ease.   Second,  a def endant  may conduct  hi s 

                                                 
2 5 Wayne R.  LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e § 24. 3( a) ,  

at  469 ( 2d ed.  1999) .  

3 I d.  at  470.  
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own i nvest i gat i on of  t he case t hr ough i nt er vi ews,  r ecor d and 

dat a col l ect i on,  and ot her  l awf ul  i nvest i gat or y t echni ques.   I n 

some si t uat i ons,  a per son' s i nvest i gat i on wi l l  begi n even bef or e 

t he per son i s char ged wi t h a cr i me.   Thi r d,  a per son may use 

i nf or mat i on- gat her i ng t echni ques such as open r ecor ds r equest s 

t hat  ar e avai l abl e t o non- l i t i gant s.   A per son i s not  

di squal i f i ed f r om usi ng t hese f ami l i ar  pr ocedur es s i mpl y because 

he becomes a cr i mi nal  def endant . 4  Four t h,  a def endant  may empl oy 

t he subpoena power  at  pr et r i al  hear i ngs t o l i t i gat e speci f i c  

i ssues,  such as t he suppr essi on of  evi dence,  and may al so use 

t he subpoena power  at  t r i al .   Pr et r i al  hear i ngs wi l l  have a 

nar r ow f ocus;  t hus,  t he evi dence sought  must  be r el evant  t o t he 

i ssue bei ng l i t i gat ed and i s not  l i kel y t o be admi t t ed i f  i t  

f ai l s  t hi s t est .   Fi nal l y,  a def endant  may exer ci se hi s 

di scover y r i ght s under  t he Wi sconsi n St at ut es.  

¶22 Our  l egi s l at ur e has codi f i ed speci f i c  di scover y r i ght s 

f or  cr i mi nal  def endant s.   See Wi s.  St at .  § 971. 23 ( l i s t i ng 

                                                 
4 Wi sconsi n' s open r ecor ds l aw,  see Wi s.  St at .  §§ 19. 31—

19. 39,  does not  pr ecl ude access t o l aw enf or cement  r ecor ds.   
However ,  t he r i ght  t o access l aw enf or cement  r ecor ds i s not  
unqual i f i ed.   See,  e. g. ,  Wi s.  St at .  §§ 19. 35( 1) ( am) ,  19. 36( 2)  
and ( 8) ,  905. 09,  and 905. 10.   Wi sconsi n St at .  § 905. 09 pr ovi des:    

Law enf or cement  r ecor ds.  The f eder al  gover nment  
or  a st at e or  a subdi v i s i on t her eof  has a pr i v i l ege t o 
r ef use t o di scl ose i nvest i gat or y f i l es,  r epor t s and 
r et ur ns f or  l aw enf or cement  pur poses except  t o t he 
ext ent  avai l abl e by l aw t o a per son ot her  t han t he 
f eder al  gover nment ,  a st at e or  subdi v i s i on t her eof .  
The pr i v i l ege may be cl ai med by an appr opr i at e 
r epr esent at i ve of  t he f eder al  gover nment ,  a st at e or  a 
subdi v i s i on t her eof .  
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mandat or y di scl osur es f or  bot h t he di st r i ct  at t or ney and 

def endant ) .   I n t heor y,  t hese cr i mi nal  di scover y r i ght s at t empt  

t o l evel  t he pl ayi ng f i el d bet ween t he st at e and t he accused.   

St at e v.  Maday,  179 Wi s.  2d 346,  353,  507 N. W. 2d 365 ( Ct .  App.  

1993) .   Cl ear l y,  a def endant  has a r i ght  t o obt ai n evi dence i n 

t he st at e' s possessi on when t hat  evi dence i s mat er i al  and 

excul pat or y.   See,  e. g. ,  Br ady v.  Mar yl and,  373 U. S.  83,  87 

( 1963) .   The st at e must  t ur n over  mat er i al  t hat  t ends t o negat e 

t he gui l t  of  t he def endant  or  t ends t o r educe t he def endant ' s 

puni shment .   Nel son v.  St at e,  59 Wi s.  2d 474,  479,  208 

N. W. 2d 410 ( 1973) .   

¶23 Tr adi t i onal l y,  however ,  st at ut or y di scover y i s 

desi gned t o assur e f ai r ness at  a cr i mi nal  t r i al .   Di scover y 

ant i c i pat es a t r i al  at  whi ch a f act - f i nder  det er mi nes gui l t .   

The cour t  of  appeal s has st at ed t hat  " [ p] r et r i al  di scover y i s 

not hi ng mor e t han t he r i ght  of  t he def endant  t o obt ai n access t o 

evi dence necessar y t o pr epar e hi s or  her  case f or  t r i al . "   

Maday,  179 Wi s.  2d at  354 ( c i t i ng Br i t t on v.  St at e,  44 

Wi s.  2d 109,  117,  170 N. W. 2d 785,  789 ( 1969) )  ( emphasi s added) .   

" Pr ovi di ng a def endant  wi t h meani ngf ul  pr et r i al  di scover y 

under wr i t es t he i nt er est  of  t he st at e i n guar ant eei ng t hat  t he 

quest  f or  t he t r ut h wi l l  happen dur i ng a f ai r  t r i al . "   Maday,  

179 Wi s.  2d at  354- 55 ( emphasi s added) .  

¶24 A pr el i mi nar y exami nat i on i s not  a t r i al .   St at e ex 

r el .  Lynch v.  Count y Ct . ,  Br anch I I I :  Cl evel and,  82 Wi s.  2d 454,  

465- 66,  262 N. W. 2d 773 ( 1978) .   I t s pur pose i s not  t o det er mi ne 

gui l t  beyond a r easonabl e doubt .   St at e v.  Ander son,  2005 WI  54,  
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¶24,  280 Wi s.  2d 104,  695 N. W. 2d 731.   I t s pur pose i s mer el y t o 

det er mi ne i f  t her e i s pr obabl e cause t o bel i eve t hat  t he 

def endant  has commi t t ed a f el ony.   Wi s.  St at .  § 970. 03( 1) .   

Hence,  when a def endant  i ssues a subpoena wi t h a br oad demand 

f or  r ecor ds bef or e t he pr el i mi nar y exami nat i on,  he i s t r y i ng t o 

expand t he scope of  st at ut or y di scover y and move i t  t o a 

pr el i mi nar y st age of  t he cr i mi nal  pr oceedi ngs.   At  t hi s ear l y 

poi nt ,  t he st at e has not  set t l ed on f i nal  char ges,  may not  have 

compl et ed i t s i nvest i gat i on,  and may not  f ul l y  under st and t he 

compl exi t i es of  i t s  own case.   Whi l e t he pr el i mi nar y exami nat i on 

of t en af f or ds t he def endant  new i nf or mat i on and det ai l  about  t he 

st at e' s evi dence,  t hi s new i nf or mat i on i s a bypr oduct ,  not  t he 

obj ect i ve,  of  t he pr el i mi nar y exami nat i on. 5 

¶25 Thi s case pr esent s an oppor t uni t y t o addr ess t he 

r el at i onshi p bet ween pr et r i al  di scover y and t he pr el i mi nar y 

exami nat i on.   We begi n wi t h a di scussi on of  t he nat ur e and 

pur pose of  di scover y,  as wel l  as t he pur pose and scope of  t he 

pr el i mi nar y exami nat i on.    

A.  Di scover y and t he Pr el i mi nar y Exami nat i on 

                                                 
5 4 Wayne R.  LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e § 14. 1( b) ,  

at  115 ( 2d ed.  1999) .   See al so Whi t t y v.  St at e,  34 Wi s.  2d 278,  
287,  149 N. W. 2d 557 ( 1967)  ( r ecogni z i ng t hat  t he pr el i mi nar y 
exami nat i on may be hel pf ul  t o a cr i mi nal  def endant  and not i ng 
i t s " i nci dent al  f r i nge benef i t s" ) .  

For  an excel l ent  di scussi on of  t he pr i nci pl e t hat  t he 
pr el i mi nar y exami nat i on shoul d not  be used f or  pur poses of  
di scover y,  see Desper  v.  St at e,  318 S. E. 2d 437,  441- 42 ( W. Va.  
1984) .  
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¶26 We begi n wi t h di scover y because of  t he char act er  of  

t he i nf or mat i on t he def endant  seeks.   Schaef er ' s  " Subpoena and 

Cer t i f i cat e of  Appear ance"  uses For m 126.   Hi s document  adds t he 

wor ds " Duces Tecum"  under  t he f or m' s headi ng.   The subpoena i s 

i ssued t o " Chi ef  of  Br ookf i el d Pol i ce Depar t ment  or  Desi gnee. "  

( Emphasi s added. )   I t  demands t hat  t he " wi t ness"  br i ng " [ a]  

compl et e copy of  al l  r epor t s,  memor andums,  wi t ness i nt er vi ews 

and any r ecor ds r el at ed t o t he i nvest i gat i on and ar r est  of  

Ronal d Schaef er  on suspect ed cr i mi nal  of f enses or  r el at i ng t o 

hi s al l eged sexual  assaul t  of  Ker r y M.  DOB 4/ 6/ 76 i n 1990. "  

¶27 The expansi ve swat h of  Schaef er ' s subpoena duces t ecum 

and t he subpoena' s i ndi f f er ence r egar di ng whi ch per son shoul d 

appear  wi t h t he r equest ed i nf or mat i on i mmedi at el y r ai se 

quest i ons about  t he subpoena' s pur pose.   Because Schaef er  makes 

no showi ng of  a par t i cul ar i zed need of  i nf or mat i on f or  t he 

pr el i mi nar y exami nat i on,  hi s demand t o i nspect  l aw enf or cement  

f i l es amount s t o gener al i zed,  unr est r i ct ed di scover y.   Thi s 

cour t  deci ded i n Lynch t hat  gi v i ng def endant s t he r i ght  t o 

compul sor y i nspect i on of  t he st at e' s f i l es bef or e t he 

pr el i mi nar y exami nat i on wi l l  i mpede t he or der l y pr ocess of  

di scover y pr escr i bed by st at ut e,  unj ust i f i abl y del ay t he 

admi ni st r at i on of  j ust i ce,  and needl essl y compl i cat e t he 
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r el at i vel y i nf or mal  pr ocedur es of  t he pr el i mi nar y exami nat i on.   

Lynch,  82 Wi s.  2d at  466. 6 

¶28 The Wi sconsi n St at ut es do not  def i ne t he t er m 

" di scover y. " 7  As a r esul t ,  we must  r ef er  t o ot her  aut hor i t y.    
                                                 

6 The f act s i n Lynch ar e i nst r uct i ve.   Seven per sons wer e 
pr osecut ed i n Dane Count y f or  f el oni ousl y del i ver i ng cocai ne.   
St at e ex r el .  Lynch v.  Count y Ct . ,  Br anch I I I :  Cl evel and,  82 
Wi s.  2d 454,  458,  262 N. W. 2d 773 ( 1978) .   When t he St at e' s f i r st  
wi t ness was cr oss- exami ned at  t he pr el i mi nar y exami nat i on,  
counsel  f or  one of  t he seven def endant s demanded r ecei pt  of  any 
excul pat or y mat er i al  cont ai ned i n r epor t s pr epar ed by t he 
wi t ness.   I d.   Thi s demand came af t er  def ense counsel  had been 
unsuccessf ul  i n ef f or t s t o per suade t he cour t  t o or der  t he 
wi t ness t o pr oduce hi s r epor t s on t he i nci dent ,  despi t e t he f act  
t hat  he had not  r el i ed on hi s not es or  r epor t s t o r ef r esh hi s 
r ecol l ect i on pr i or  t o hi s t est i mony.   I d.    

I n r esponse t o t hi s demand,  t he St at e of f er ed t o submi t  i t s  
f i l es f or  each of  t he seven def endant s t o t he count y cour t  f or  
i n camer a i nspect i on,  t her eby per mi t t i ng t he cour t  t o det er mi ne 
whet her  excul pat or y evi dence was pr esent .   I d.   The count y cour t  
r esponded t hat  i t s r evi ew of  t he seven f i l es woul d t ake t oo l ong 
and woul d del ay t he pr el i mi nar y exami nat i on,  and i t  or der ed t he 
di st r i ct  at t or ney t o submi t  t he f i l es f or  i nspect i on by def ense 
counsel .   I d.   On appeal ,  t he count y cour t ' s  or der  was 
pr ohi bi t ed by t he c i r cui t  cour t ,  and t hi s cour t  uphel d t he 
c i r cui t  cour t .   I d.    

Fr om our  r evi ew of  t he Lynch deci s i on and t he Lynch br i ef s,  
i t  i s  obvi ous t hat  def ense counsel  want ed access t o t he pol i ce 
i nvest i gat i on r epor t s cont ai ned i n t he f i l es of  t he seven 
def endant s.   Assi st ant  At t or ney Gener al  Wi l l i am Gansner  ar gued 
successf ul l y i n hi s br i ef  t hat  t he def endant s wer e not  ent i t l ed 
t o obt ai n t he same r epor t s v i a t he count y cour t ' s  or der  t hat  
t hey wer e unabl e t o obt ai n " by nor mal  evi dent i ar y or  st at ut or y 
di scover y means. "  

7 The Wi sconsi n St at ut es descr i be t he t ypes of  i t ems subj ect  
t o di scover y and var i ous met hods f or  ef f ect i ng di scover y.   See 
Wi s.  St at .  §§ 804. 01( 1)  ( " Di scover y met hods" ) ,  804. 01( 2)  ( " Scope 
of  di scover y" ) ,  971. 23 ( " Di scover y and i nspect i on" ) .   Mat er i al s  
subj ect  t o di scover y i n c i v i l  cases ar e out l i ned i n 
Wi s.  St at .  § 804. 01( 2) ( a) - ( d) .   
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¶29 Bl ack' s Law Di ct i onar y def i nes " di scover y"  as " [ t ] he 

act  or  pr ocess of  f i ndi ng or  l ear ni ng somet hi ng t hat  was 

pr evi ousl y unknown"  and " [ c] ompul sor y di scl osur e,  at  a par t y ' s 

r equest ,  of  i nf or mat i on t hat  r el at es t o t he l i t i gat i on. "   

Bl ack' s Law Di ct i onar y 478 ( 7t h ed.  1999)  ( emphasi s added) .   The 

f i r st  def i ni t i on i s gener al ;  t he second r el at es speci f i cal l y t o 

l egal  pr oceedi ngs.   The Cal i f or ni a Supr eme Cour t  comment ed on 

t he di f f er ence i n Ar net t  v.  Dal  Ci el o,  923 P. 2d 1,  10- 11 ( Cal .  

1996) ,  i n a di scussi on of  c i v i l  di scover y:  

[ The wor d " di scover "  can be used]  i n i t s gener al  sense 
of  f i ndi ng somet hi ng out  by sear ch or  
obser vat i on.  .  .  .    

[ D] i scover y al so has a speci f i c l egal  meani ng,  t o 
wi t ,  t he f or mal  exchange of  evi dent i ar y i nf or mat i on 
and mat er i al s bet ween par t i es t o a pendi ng act i on.   
The t wo meani ngs of  t he wor d ar e wel l  r ecogni zed i n 
t he di ct i onar i es.   Thus a l eadi ng l egal  di ct i onar y 
f i r st  def i nes " di scover y"  t o mean,  " I n a gener al  
sense,  t he ascer t ai nment  of  t hat  whi ch was pr evi ousl y  
unknown;  t he di scl osur e or  comi ng t o l i ght  of  what  was 
pr evi ousl y hi dden. " .  .  .   ( Bl ack' s Law Di ct .  ( 6t h ed.  
1990)  p.  466) .   But  t he same wor k al so def i nes t he 
wor d [ " di scover y" ]  i n i t s speci f i cal l y l egal  sense,  as 
" [ t ] he pr e- t r i al  devi ces t hat  can be used by one par t y 
t o obt ai n f act s and i nf or mat i on about  t he case f r om 
t he ot her  par t y i n or der  t o assi st  t he par t y ' s 
pr epar at i on f or  t r i al , "  .  .  .   Even nonl egal  
di ct i onar i es dr aw t hi s di st i nct i on .  .  .  " 3.  Law.   
Dat a or  document s t hat  a par t y t o a l egal  act i on i s 
compel l ed t o di scl ose t o anot her  par t y ei t her  pr i or  t o 
or  dur i ng a pr oceedi ng. "   ( Am.  Her i t age Di ct .  ( 2d 
col l ege ed.  1985)  p.  403) .  

                                                                                                                                                             
Si mi l ar l y,  Wi s.  St at .  §§ 971. 23( 1)  and 971. 23( 2m) ,  

r espect i vel y,  l i s t  di scl osur es r equi r ed t o be made by t he 
di st r i ct  at t or ney and t he def endant  i n a cr i mi nal  pr oceedi ng.  
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¶30 Di scover y,  i n t he l egal  sense,  i s di st i ngui shabl e f r om 

l ess f or mal  i nf or mat i on- gat her i ng t echni ques.   Di scover y i s 

gr ounded i n st at ut e or  cour t  r ul e,  i s  desi gned t o avoi d 

unf ai r ness and sur pr i se i n l i t i gat i on,  and may be enf or ced by 

j udi c i al  or der s and sanct i ons.   As a r esul t ,  di scover y,  i n t he 

l egal  sense,  i s subj ect  t o r easonabl e t er ms and l i mi t at i ons as 

t o t i mi ng,  conveni ence,  cost ,  met hodol ogy,  pr i v i l ege,  and 

pur pose.   Thi s i s especi al l y t r ue of  di scover y i n cr i mi nal  

cases,  f or  cr i mi nal  di scover y oper at es on di f f er ent  pr i nci pl es 

f r om ci v i l  di scover y.   I n cr i mi nal  di scover y,  t he st akes ar e 

di f f er ent ,  t he pur poses ar e di f f er ent ,  t he pr ocedur es ar e 

di f f er ent ,  and t he di scl osur e of  i nf or mat i on i s under st andabl y  

not  r eci pr ocal .  

¶31 The essence of  " di scover y"  f or  pur poses of  anal ysi s 

her e i s " [ c] ompul sor y di scl osur e,  at  a par t y ' s r equest ,  of  

i nf or mat i on t hat  r el at es t o t he l i t i gat i on. "   Bl ack' s Law 

Di ct i onar y 478 ( 7t h ed.  1999) .   Schaef er ' s subpoena duces t ecum 

seeks t o compel  a l aw enf or cement  agency t o pr oduce i nf or mat i on 

and mat er i al  " r el at e[ d]  t o t he l i t i gat i on"  bef or e t he 

pr el i mi nar y exami nat i on.   I d.   Hence,  Schaef er  i s usi ng t he 

subpoena duces t ecum as a di scover y t ool .  

¶32 We t ur n now t o t he pr el i mi nar y exami nat i on.   Ther e i s 

no const i t ut i onal  r i ght  t o a pr el i mi nar y exami nat i on.   St at e v .  

Wi l l i ams,  198 Wi s.  2d 516,  525,  544 N. W. 2d 406 ( 1996) .   The 

r i ght  t o such an exami nat i on st ems pur el y f r om st at ut e.   St at e 

ex r el .  Kl i nki ewi cz v.  Duf f y,  35 Wi s.  2d 369,  373,  151 N. W. 2d 63 

( 1967) .   As not ed above,  Wi s.  St at .  § 970. 03 pr ovi des a 
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pr el i mi nar y exami nat i on f or  t he speci f i c  pur pose of  det er mi ni ng 

whet her  t her e i s pr obabl e cause t o bel i eve a f el ony has been 

commi t t ed by t he def endant .   Wi s.  St at .  § 970. 03( 1) .    

¶33 The i ndependent  scr eeni ng f unct i on of  t he pr el i mi nar y 

exami nat i on ser ves as a check on t he pr osecut or i al  power  of  t he 

execut i ve br anch.   An accused has t he opt i on t o assur e t hat  t he 

hear i ng i s schedul ed expedi t i ousl y so t hat  he may be di schar ged 

qui ckl y i f  t he gover nment  cannot  j ust i f y i t s r i ght  t o go 

f or war d.   Kl i nki ewi cz,  35 Wi s.  2d at  373.    

¶34 We exami ned t he scope of  t he pr el i mi nar y exami nat i on 

i n St at e v.  Dunn,  121 Wi s.  2d 389,  359 N. W. 2d 151 ( 1984) .   We 

emphasi zed t hat  a pr el i mi nar y hear i ng as t o pr obabl e cause i s 

not  a pr el i mi nar y t r i al  or  a f ul l  evi dent i ar y t r i al  on t he i ssue 

of  gui l t  beyond a r easonabl e doubt .   I d.  at  396 ( c i t i ng St at e v.  

Hooper ,  101 Wi s.  2d 517,  544,  305 N. W. 2d 110 ( 1981) ) .   Rat her ,  

t he pr el i mi nar y exami nat i on i s " i nt ended t o be a summar y 

pr oceedi ng t o det er mi ne essent i al  or  basi c  f act s as t o 

pr obabi l i t y . "   Dunn,  121 Wi s.  2d at  396- 97.   " [ A]  pr el i mi nar y 

hear i ng i s not  a pr oper  f or um t o choose bet ween conf l i c t i ng 

f act s or  i nf er ences,  or  t o wei gh t he st at e' s evi dence agai nst  

evi dence f avor abl e t o t he def endant . "   I d.  at  398.   The 

pr el i mi nar y exami nat i on i s not  a mi ni - t r i al  on t he f act s;  i t s 

pur pose i s mer el y t o det er mi ne whet her  t her e i s suf f i c i ent  

evi dence t hat  char ges agai nst  a def endant  shoul d go f or war d.   

See i d.  
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¶35 Si gni f i cant l y,  a def endant  may pr esent  evi dence at  a 

pr el i mi nar y exami nat i on.   Wi s.  St at .  § 970. 03( 5) . 8  He may cal l  

wi t nesses t o r ebut  t he pl ausi bi l i t y  of  a wi t ness' s st or y and 

pr obabi l i t y  t hat  a f el ony was commi t t ed.   See Dunn,  121 

Wi s.  2d at  396- 98.   I n t hi s r egar d,  t he def endant  must  have 

compul sor y pr ocess t o assur e t he appear ance of  hi s wi t nesses and 

t hei r  r el evant  evi dence.  

¶36 However ,  a def endant ' s r i ght  t o pr esent  evi dence at  a 

pr el i mi nar y exami nat i on i s not  boundl ess.   I n St at e v.  Knudson,  

51 Wi s.  2d 270,  187 N. W. 2d 321 ( 1971) ,  we hel d t hat  Knudson' s 

at t empt  t o cal l  t wo wi t nesses——t he vi ct i m’ s mot her  and t he chi ef  

of  pol i ce——was an ef f or t  " t o expose i nconsi st enci es i n t he 

account s gi ven by t he v i ct i m t o var i ous peopl e"  and 

i mper mi ssi bl e at  t he pr el i mi nar y exami nat i on.   I d.  at  280- 81.   

Af t er  t he v i ct i m t est i f i ed t o t he f act ual  basi s f or  t he char ge 

of  chi l d ent i cement ,  Knudson sought  t o i mpugn t he vi ct i m' s  

cr edi bi l i t y  and,  i n t he pr ocess,  " gai n some val uabl e i nf or mat i on 

f or  hi s def ense"  by pr esent i ng cont r adi ct or y t est i mony.   I d.  at  

281.   The cour t  descr i bed t hi s as pr et r i al  di scover y beyond t he 

r ol e of  t he pr el i mi nar y exami nat i on.   I d.   See al so St at e ex 

r el .  Funmaker  v .  Kl amm,  106 Wi s.  2d 624,  630,  317 N. W. 2d 458 

( 1982)  ( obser vi ng t hat  " possi bl e weaknesses i n [ t he wi t ness' s]  

                                                 
8 Wi sconsi n St at .  § 970. 03( 5)  st at es:  " Al l  wi t nesses shal l  

be swor n and t hei r  t est i mony r epor t ed by a phonogr aphi c 
r epor t er .   The def endant  may cr oss- exami ne wi t nesses agai nst  t he 
def endant ,  and may cal l  wi t nesses on t he def endant ' s own behal f  
who t hen ar e subj ect  t o cr oss- exami nat i on. "  
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i dent i f i cat i on ar e mat t er s af f ect i ng .  .  .  wei ght  and 

cr edi bi l i t y"  and not  subj ect s f or  t he pr el i mi nar y exami nat i on) .  

¶37 Because t he st at ut or y pur pose of  t he pr el i mi nar y 

exami nat i on i s nar r owl y f ocused upon a det er mi nat i on of  pr obabl e 

cause,  Wi s.  St at .  § 970. 03( 1) ,  a def endant ' s r i ght  t o pr esent  

evi dence at  t he hear i ng i s l i mi t ed t o " essent i al  f act s as t o 

pr obabi l i t y"  t hat  t he al l eged of f ense occur r ed.   Knudson,  51 

Wi s.  2d at  280 ( c i t i ng St at e ex r el .  Evanow v.  Ser aphi m,  40 

Wi s.  2d 223,  228,  161 N. W. 2d 369 ( 1968) ) .   Thi s means t hat  

al t hough a def endant  may subpoena wi t nesses and evi dence f or  t he 

pr el i mi nar y exami nat i on,  see Wi s.  St at .  §§ 973. 03( 5) ,  972. 11( 1) ,  

and 885. 01,  hi s subpoena may be quashed,  a wi t ness may not  be 

al l owed t o t est i f y,  or  evi dence may be excl uded i f  t he def endant  

i s unabl e t o show t he r el evance of  t he t est i mony or  evi dence t o 

t he r ebut  pr obabl e cause.  

¶38 When a def endant ' s subpoena duces t ecum seeks al l  

i nvest i gat or y mat er i al  i n t he possessi on of  t he pol i ce,  and t he 

subpoena i s r et ur nabl e bef or e t he pr el i mi nar y exami nat i on,  t he 

subpoena i s f i shi ng f or  el ement s of  t he st at e' s case,  see 

Knudson,  51 Wi s.  2d at  280,  and i s not  pr oper .    

¶39 We do not  see how Schaef er ' s subpoena duces t ecum 

ai med at  secur i ng " [ a]  compl et e copy of  al l  r epor t s,  

memor andums,  wi t ness i nt er vi ews and any r ecor ds r el at ed t o t he 

i nvest i gat i on and ar r est  of  Ronal d Schaef er "  can be vi ewed as a 

nar r ow at t empt  t o secur e essent i al  i nf or mat i on t o r ebut  t he 

St at e' s showi ng of  pr obabl e cause.  ( Emphasi s added. )   I t  i s  

pl ai nl y an at t empt  t o ef f ect  di scover y.  
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¶40 To summar i ze,  we concl ude t hat  t he pur pose of  a 

pr el i mi nar y exami nat i on i s l i mi t ed t o an expedi t i ous 

det er mi nat i on of  whet her  pr obabl e cause exi st s f or  t he st at e t o 

pr oceed wi t h f el ony char ges agai nst  a def endant .   The l i mi t ed 

pur pose of  t he pr el i mi nar y exami nat i on does not  per mi t  a 

cr i mi nal  def endant  t o compel  di scover y i n ant i c i pat i on of  t he 

hear i ng.   Schaef er ' s subpoena duces t ecum i n t he i nst ant  case i s 

an ef f or t  t o ef f ect  di scover y.  

B.  St at ut or y Ri ght s t o Subpoena Evi dence and t o Di scover y i n a 

Cr i mi nal  Pr oceedi ng 

¶41 Schaef er  cont ends t hat  t he anal ysi s above i s 

i nconsi st ent  wi t h t he br oad subpoena power  i n t he Wi sconsi n 

St at ut es.   We di sagr ee.   Schaef er ' s subpoena duces t ecum i s 1)  

not  aut hor i zed by our  subpoena st at ut es,  and 2)  i nconsi st ent  

wi t h our  cr i mi nal  di scover y st at ut es.  

¶42 The subpoena power  i s set  out  i n mul t i pl e st at ut es.   

For  i nst ance:   

( A)  Wi sconsi n St at .  § 757. 01( 1)  pr ovi des t hat  cour t s of  

r ecor d shal l  have power  " [ t ] o i ssue pr ocess of  subpoena,  

r equi r i ng t he at t endance of  any wi t ness,   .  .  .  t o t est i f y i n 

any mat t er  or  cause pendi ng or  t r i abl e i n such cour t s. "    

( B)  Wi sconsi n St at .  § 885. 01( 1)  aut hor i zes a cour t  t o 

" r equi r e t he at t endance of  wi t nesses and t hei r  pr oduct i on of  

l awf ul  i nst r ument s of  evi dence i n any act i on,  mat t er  or  

pr oceedi ng pendi ng or  t o be exami ned i nt o bef or e any cour t ,  

magi st r at e,  of f i cer ,  ar bi t r at or ,  boar d,  commi t t ee or  ot her  

per son aut hor i zed t o t ake t est i mony i n t he st at e. "   Thi s st at ut e 
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pr ovi des a cour t  wi t h gener al  power ,  at  t he behest  of  an 

at t or ney,  t o subpoena bot h wi t nesses and document s.   See 

Wi seman,  et  al . ,  9 Wi sconsi n Pr act i ce:  Cr i mi nal  Pr act i ce and 

Pr ocedur e § 24. 11 ( 1996) .    

( C)  Wi sconsi n St at .  § 805. 07( 1)  pr ovi des t hat  " [ a]  

subpoena may al so be i ssued by any at t or ney of  r ecor d i n a c i v i l  

act i on or  speci al  pr oceedi ng t o compel  at t endance of  wi t nesses 

f or  deposi t i on,  hear i ng or  t r i al  i n t he act i on or  speci al  

pr oceedi ng. "   ( Emphasi s added. )   Wi sconsi n St at .  § 805. 07( 2) ( a)  

st at es t hat  " [ a]  subpoena may command t he per son t o whom i t  i s  

di r ect ed t o pr oduce t he books,  paper s,  document s or  t angi bl e 

t hi ngs desi gnat ed t her ei n. "  

¶43 As a gener al  r ul e,  Wi s.  St at .  § 972. 11( 1)  makes ci v i l  

pr ocedur e st at ut es par t  of  t he cr i mi nal  code.   The subsect i on 

pr ovi des t hat  t he r ul es of  ev i dence and pr act i ce i n c i v i l  

act i ons,  i ncl udi ng Wi s.  St at .  § 805. 07,  " shal l  be appl i cabl e i n 

al l  cr i mi nal  act i ons unl ess t he cont ext  of  a sect i on or  r ul e 

mani f est l y r equi r es a di f f er ent  const r uct i on. "   ( Emphasi s 

added. )   The subsect i on t hen adds:   " Chapt er [ ]  885 .  .  .  shal l  

appl y i n al l  cr i mi nal  pr oceedi ngs. "   Wi s.  St at .  § 972. 11( 1) .  

¶44 Consi der ed br oadl y,  cour t s and at t or neys of  r ecor d 

have t he power  t o compel  t he at t endance of  wi t nesses and t he 

pr oduct i on of  evi dence by subpoena i n any pr oceedi ng.   But ,  

unl i ke pr esent  Feder al  Rul e of  Ci v i l  Pr ocedur e 45,  Wi s.  St at .  

§ 805. 07 appear s t o l i nk t he pr oduct i on of  document ar y evi dence 
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wi t h t he appear ance and t est i mony of  a wi t ness. 9  Thi s i s 

s i gni f i cant  because Wi s.  St at .  § 805. 07( 1)  aut hor i zes a subpoena 

f or  t he at t endance of  a wi t ness " f or  deposi t i on,  hear i ng or  

t r i al . "   Schaef er  i s aski ng t hi s cour t  t o est abl i sh an 

addi t i onal  pr oceedi ng,  denomi nat ed by hi m as a " Ret ur n of  

Recor ds, "  t hat  wi l l  hel p t he def endant  pr epar e f or  hi s  

pr el i mi nar y exami nat i on wi t hout  r equi r i ng any wi t ness t o 

t est i f y.   Our  cr i mi nal  pr ocedur e st at ut es do not  cont empl at e a 

cour t  pr oceedi ng t o r ecei ve evi dence pr el i mi nar y t o a 

pr el i mi nar y exami nat i on,  and our  c i v i l  pr ocedur e st at ut es 

nei t her  r ecogni ze nor  compel  such a pr oceedi ng.    

¶45 Wi sconsi n St at .  § 804. 09,  ent i t l ed " Pr oduct i on of  

document s and t hi ngs and ent r y upon l and f or  i nspect i on and 

ot her  pur poses, "  i s  t he c i v i l  pr ocedur e st at ut e t hat  most  

                                                 
9 Wi sconsi n St at .  § 805. 07( 2) ( a)  i s based on Feder al  Rul e of  

Ci v i l  Pr ocedur e 45( b)  as i t  exi st ed ci r ca 1975.   Pat r i c i a 
Gr aczyk,  The New Wi sconsi n Rul es of  Ci v i l  Pr ocedur e,  Chapt er s 
805- 807,  59 Mar q.  L.  Rev.  671,  686 ( 1976) .   At  t hat  t i me,  Rul e 
45 wedded t he subpoena duces t ecum wi t h t he subpoena ad 
t est i f i candum——t he subpoena f or  wi t ness t est i mony.   Davi d D.  
Si egel ,  Pr act i ce Comment ar i es Fed.  Rul es Ci v.  Pr oc.  Rul e 45,  28 
U. S. C. A at  355 ( " Under  Rul e 45 as amended i n 1991,  a subpoena 
duces t ecum seeki ng t he pr oduct i on of  document s ( or  ot her  
mat er i al s)  f r om a nonpar t y may be used i ndependent l y of  t he 
r egul ar  t est i moni al  subpoena;  t he t wo ar e no l onger  wedded,  as 
t hey wer e under  t he pr i or  ver si on of  Rul e 45. " ) ( emphasi s added) .  

Wi sconsi n modi f i ed Wi s.  St at .  § 805. 07( 2)  i n 1995 
( ef f ect i ve Januar y 1,  1996)  t o add t hi r d- par t y subpoenas f or  
di scover y pur poses.   Supr eme Cour t  Or der  No.  95- 09,  195 
Wi s.  2d x i i i  ( 1996) .   However ,  subsect i on ( 4)  of  Wi s.  St at .  
§ 805. 07,  whi ch cr eat es t he f or m f or  subpoenas and i nst r uct i ons 
on how t o add a subpoena duces t ecum,  was not  amended;  and we 
f i nd no evi dence t hat  t he amended st at ut e i nt ended t o br eak t he 
l i nkage f ound i n t he t ext .  
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c l osel y appr oxi mat es what  Schaef er  i s t r y i ng t o accompl i sh i n 

t hi s case.   However ,  § 804. 09( 1)  i nvol ves a " r equest , "  not  a 

" command, "  and § 804. 09( 1)  i s l ocat ed i n t he chapt er  on " Ci v i l  

Pr ocedur e——Deposi t i ons and Di scover y. "  ( Emphasi s added. )   I n 

shor t ,  no subpoena st at ut e aut hor i zes Schaef er ' s act i on.  

¶46 Schaef er ' s at t empt  t o ut i l i ze t he gener al  subpoena 

power  f or  di scover y pr i or  t o hi s pr el i mi nar y exami nat i on al so 

conf l i c t s wi t h Wi s.  St at .  §§ 971. 31( 5) ( b)  and 971. 23.   Wi sconsi n 

St at .  § 971. 23 i s t he cr i mi nal  di scover y st at ut e.   Wi sconsi n 

St at .  § 971. 31( 5) ( b)  pr ovi des expl i c i t l y  t hat  i n f el ony act i ons,  

" mot i ons under  s.  971. 23 .  .  .  shal l  not  be made at  a 

pr el i mi nar y exami nat i on and not  unt i l  an i nf or mat i on has been 

f i l ed. "   ( Emphasi s added. )    

¶47 " [ G] ener al l y wher e a speci f i c  st at ut or y pr ovi s i on 

l eads i n one di r ect i on and a gener al  st at ut or y pr ovi s i on i n 

anot her ,  t he speci f i c  st at ut or y pr ovi s i on cont r ol s. "   Mar der  v.  

Bd.  of  Regent s of  Uni v.  of  Wi s. ,  2005 WI  159,  ¶23,  286 

Wi s.  2d 252,  706 N. W. 2d 110.   Thi s pr i nci pl e of  st at ut or y 

i nt er pr et at i on al i gns wi t h t he i mpor t ant  qual i f i cat i on i n Wi s.  

St at .  § 972. 11( 1)  t hat  a c i v i l  pr act i ce appl i es t o cr i mi nal  

pr ocedur e " unl ess t he cont ext  of  a sect i on or  r ul e mani f est l y 

r equi r es a di f f er ent  const r uct i on. "   Wi s.  St at .  § 972. 11( 1)  

( emphasi s added) .  

¶48 Schaef er ' s st at ut or y ar gument  i s t hat  

Wi s.  St at .  § 972. 11 al l ows a cr i mi nal  def endant  access t o t he 

c i v i l  subpoena duces t ecum power  embodi ed i n 

Wi s.  St at .  § 805. 07( 2) .   He asser t s t hat  § 972. 11 appl i es t he 
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gener al  subpoena power  i n Wi s.  St at .  § 885. 01 t o cr i mi nal  

pr oceedi ngs.   He f ur t her  cont ends t hat  t he subpoena duces t ecum 

const i t ut es a " j udi c i al  pr ocess i ndependent  of  di scover y r ul es. "   

I n v i ew of  t hi s  ar gument ,  i f  we wer e t o concl ude t hat  Schaef er  

was not  at t empt i ng t o pur sue di scover y wi t h hi s subpoena duces 

t ecum,  we mi ght  have di f f i cul t y concl udi ng t hat  hi s subpoena 

r equest  was i nconsi st ent  wi t h t he t i mi ng l i mi t at i on i n Wi s.  

St at .  § 971. 31( 5) ( b) . 10  

¶49 Wi sconsi n St at .  § 971. 23 set s out  t he st at e' s 

di scover y obl i gat i ons.   Subsect i on ( 1)  pr ovi des i n par t :  

( 1)  What  a di st r i ct  at t or ney must  di scl ose t o a 
def endant .   Upon demand,  t he di st r i ct  at t or ney shal l ,  
wi t hi n a r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e[ . ]  

Wi s.  St at .  § 971. 23( 1) .  

 ¶50 Par agr aphs ( a)  t hr ough ( h)  of  t he st at ut e t hen out l i ne 

t he speci f i c  di scl osur es t he di st r i ct  at t or ney must  make:  

 ( a)  Any wr i t t en or  r ecor ded st at ement  concer ni ng 
t he al l eged cr i me made by t he def endant ,  i ncl udi ng t he 
t est i mony of  t he def endant  i n a secr et  pr oceedi ng 
under  s.  968. 26 or  bef or e a gr and j ur y,  and t he names 
of  wi t nesses t o t he def endant ' s wr i t t en st at ement s.  

 ( b)  A wr i t t en summar y of  al l  or al  s t at ement s of  
t he def endant  whi ch t he di st r i ct  at t or ney pl ans t o use 
i n t he cour se of  t he t r i al  and t he names of  wi t nesses 
t o t he def endant ' s or al  st at ement s.  

                                                 
10 Wi sconsi n St at .  § 805. 07( 2) ( b)  r ef er s speci f i cal l y t o 

" di scover y"  wi t h r espect  t o a t hi r d par t y.  
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 ( bm)  Evi dence obt ai ned i n t he manner  descr i bed 
under  s.  968. 31( 2) ( b) ,  i f  t he di st r i ct  at t or ney 
i nt ends t o use t he evi dence at  t r i al .  

 ( c)  A copy of  t he def endant ' s cr i mi nal  r ecor d.  

 ( d)  A l i s t  of  al l  wi t nesses and t hei r  addr esses 
whom t he di st r i ct  at t or ney i nt ends t o cal l  at  t he 
t r i al .   Thi s par agr aph does not  appl y t o r ebut t al  
wi t nesses or  t hose cal l ed f or  i mpeachment  onl y.  

 ( e)  Any r el evant  wr i t t en or  r ecor ded st at ement s 
of  a wi t ness named on a l i s t  under  par .  ( d) ,  i ncl udi ng 
any audi ovi sual  r ecor di ng of  an or al  st at ement  of  a 
chi l d under  s.  908. 08,  any r epor t s or  st at ement s of  
exper t s made i n connect i on wi t h t he case or ,  i f  an 
exper t  does not  pr epar e a r epor t  or  st at ement ,  a 
wr i t t en summar y of  t he exper t ' s  f i ndi ngs or  t he 
subj ect  mat t er  of  hi s or  her  t est i mony,  and t he 
r esul t s of  any physi cal  or  ment al  exami nat i on,  
sci ent i f i c  t est ,  exper i ment  or  compar i son t hat  t he 
di st r i ct  at t or ney i nt ends t o of f er  i n evi dence at  
t r i al .  

 ( f )  The cr i mi nal  r ecor d of  a pr osecut i on wi t ness 
whi ch i s known t o t he di st r i ct  at t or ney.  

 ( g)  Any physi cal  evi dence t hat  t he di st r i ct  
at t or ney i nt ends t o of f er  i n evi dence at  t he t r i al .  

 ( h)  Any excul pat or y evi dence.  

Wi s.  St at .  § 971. 23( 1) ( a) - ( h) .  

¶51 These mandat or y di scl osur es shoul d be compar ed t o 

Schaef er ' s subpoena demand:  " A compl et e copy of  al l  r epor t s,  

memor andums,  wi t ness i nt er vi ews and any r ecor ds r el at ed t o t he 

i nvest i gat i on and ar r est  of  Ronal d Schaef er  on suspect ed 

cr i mi nal  of f enses or  r el at i ng t o t he al l eged sexual  assaul t  of  

Ker r y M.  DOB 4/ 6/ 76 i n 1990. "   ( Emphasi s added. )  

¶52 The demands i n t he def endant ' s subpoena duces t ecum 

cl ear l y over l ap t he di scover y mat er i al s out l i ned i n Wi s.  St at .  
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§ 971. 23.   I n some r espect s,  t he subpoena demands exceed t he 

di scover y mat er i al s aut hor i zed by t he st at ut e.   Because t he 

mandat or y di scl osur es out l i ned i n § 971. 23( 1)  i ncl ude 

i nf or mat i on t hat  i s cust omar i l y  f ound i n pol i ce i nvest i gat i ve 

r epor t s or  s i mi l ar  r ecor ds, 11 we ar e har d pr essed t o di st i ngui sh 

t he def endant ' s  subpoena duces t ecum f r om a di scover y demand 

under  Wi s.  St at .  § 971. 23( 1) .  

¶53 As not ed above,  Wi s.  St at .  § 971. 31( 5) ( b)  pr ovi des 

t hat  " [ i ] n f el ony act i ons,  mot i ons .  .  .  under  s.  

971. 23 .  .  .  shal l  not  be made at  a pr el i mi nar y exami nat i on and 

not  unt i l  an i nf or mat i on has been f i l ed. "  ( Emphasi s added. )  

¶54 Schaef er ' s subpoena duces t ecum ar guabl y i s gover ned 

by t he l i mi t at i on on pr et r i al  di scover y f ound i n 

Wi s.  St at .  § 971. 31( 5) ( b) .   Schaef er  i s seeki ng di scover y 

mat er i al s ( pol i ce r ecor ds) .   Hi s  subpoena sat i sf i es some of  t he 

cr i t er i a of  a " mot i on. "   See Wi s.  St at .  § 971. 30.   The pol i ce 

chi ef ' s f ai l ur e t o honor  t he subpoena woul d l i kel y l ead t o " an 

appl i cat i on f or  an or der "  t o compl y.   Wi s.  St at .  § 971. 30( 1) .   

                                                 
11 Pr of essor  LaFave has not ed t hat  mat er i al s cont ai ned i n 

pol i ce r epor t s equat e wi t h di scover y:  

Pol i ce i nvest i gat i ve r epor t s may f al l  i n one or  mor e 
of  sever al  cat egor i es of  di scover abl e mat er i al .   Wher e 
t he r epor t  cont ai ns a r eci t al  of  t he comment s of  a 
def endant ,  codef endant  or  wi t ness suf f i c i ent l y 
compl et e t o const i t ut e a r ecor ded st at ement  of  t hat  
per son,  t hat  por t i on of  t he r epor t  may be subj ect  t o 
di scover y under  t he appr opr i at e pr ovi s i on f or  r ecor ded 
st at ement s.  

4 Wayne R.  LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e § 20. 3( k) ,  at  
879 ( 2d ed.  1999) .  
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Bl ack' s Law Di ct i onar y def i nes " mot i on"  as " A wr i t t en or  or al  

appl i cat i on r equest i ng a cour t  t o make a speci f i ed r ul i ng or  

or der . "   Bl ack' s  Law Di ct i onar y 1031 ( 7t h ed.  1999) .   I n ef f ect ,  

Schaef er  has r equest ed t he ci r cui t  cour t  t o or der ,  pur suant  t o 

i t s subpoena power ,  t he Br ookf i el d Chi ef  of  Pol i ce or  desi gnee 

t o appear  i n cour t  wi t h t he document s r equest ed.   We t hi nk i t  

makes l i t t l e sense t o di sr egar d t he t i mi ng l i mi t at i ons on 

di scover y i n Wi s.  St at .  § 971. 31( 5) ( b)  s i mpl y because Schaef er  

does not  r el y on Wi s.  St at .  § 971. 23,  has t r i ed t o exceed t he 

scope of  di scover y i n § 971. 23,  and has not  l abel ed hi s subpoena 

duces t ecum as a " mot i on. "   To say t hat  Schaef er ' s subpoena 

duces t ecum i s not  a " mot i on"  el evat es f or m over  subst ance.  

¶55 Thi s case r equi r es us t o i nt er pr et  sever al  st at ut es.   

" [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o det er mi ne what  

t he st at ut e means so t hat  i t  may be gi ven i t s f ul l ,  pr oper  and 

i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  Ci r .  Ct .  f or  Dane 

Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o 

t he l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   

St at ut es i nvol v i ng t he same subj ect  mat t er  " must  be const r ued i n 

a manner  t hat  har moni zes t hem i n or der  t o gi ve each f ul l  f or ce 

and ef f ect . "   Wi s.  Power  & Li ght  Co.  v.  Pub.  Ser v.  Comm' n of  

Wi s. ,  2006 WI  App 221,  ¶15,  296 Wi s.  2d 705,  725 N. W. 2d 423.  

¶56 The pl ai n t r ut h i s t hat  i f  we per mi t t ed t he gener al  

subpoena aut hor i t y t o ef f ect  di scover y i n a cr i mi nal  case bef or e 
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t he pr el i mi nar y exami nat i on,  t her e woul d be not hi ng l ef t  of  t he 

l i mi t i ng condi t i ons i n Wi s.  St at .  §§ 971. 23( 1)  and 971. 31( 5) ( b) .   

Thi s woul d not  be " har moni zi ng"  t he gener al  subpoena st at ut es 

wi t h t he cr i mi nal  di scover y st at ut es.  

¶57 Wi sconsi n St at .  § 971. 23( 1)  r equi r es a di st r i ct  

at t or ney t o di scl ose di scover y mat er i al  " wi t hi n a r easonabl e 

t i me bef or e t r i al . "   Requi r i ng t he st at e12 t o di scl ose di scover y 
                                                 

12 Schaef er  ar gues t hat  t he Br ookf i el d Pol i ce Depar t ment  and 
t he di st r i ct  at t or ney ar e not  a s i ngl e ent i t y;  t her ef or e,  t he 
pr ohi bi t i ons on di scover y i n Wi s.  St at .  § 971. 31( 5) ( b)  ar e 
i nappl i cabl e.   Thi s cont ent i on i s not  val i d.   Al t hough separ at e 
ent i t i es i n f act ,  t he Br ookf i el d Pol i ce Depar t ment  and t he 
di st r i ct  at t or ney' s of f i ce ar e r el at ed f or  consi der at i ons of  t he 
st at e' s dut y of  di scl osi ng evi dence t o cr i mi nal  def endant s.   
Thi s cour t  has st at ed t hat  " [ u] nder  [ Wi s.  St at . ]  § 971. 23,  t he 
St at e' s di scover y obl i gat i ons may ext end t o i nf or mat i on i n t he 
possessi on of  l aw enf or cement  agenci es but  not  per sonal l y known 
t o t he pr osecut or . "   St at e v.  DeLao,  2002 WI  49,  ¶21,  252 Wi s.  
2d 289,  643 N. W. 2d 480.   As a r esul t ,  we ar e r el uct ant  t o t r eat  
t he pol i ce depar t ment  and t he di st r i ct  at t or ney' s of f i ce as 
separ at e ent i t i es bef or e an i nf or mat i on i s f i l ed i f  t hey ar e 
t r eat ed as i next r i cabl y l i nked f or  pur poses of  di scover y af t er  
t he i nf or mat i on i s f i l ed.   I d.    

The cour t  of  appeal s came t o a s i mi l ar  concl usi on.   I n a 
case i nvol v i ng t he st at e' s l oss of  a t ape- r ecor di ng of  a 
def endant ,  t he cour t  st at ed:    

We al so r ej ect  t he t r i al  cour t ' s  r easoni ng t hat  
t he act i ons of  t he pol i ce aut hor i t i es i n l osi ng t he 
t ape shoul d not  be vi s i t ed upon t he st at e as t he 
pr osecut i ng ent i t y.   For  pur poses of  t he cr i mi nal  
di scover y st at ut es,  we vi ew an i nvest i gat i ve pol i ce 
agency whi ch hol ds r el evant  evi dence as an ar m of  t he 
pr osecut i on.   I n most  cr i mi nal  cases,  t he evi dence 
agai nst  t he accused i s gar ner ed,  st or ed and cont r ol l ed 
by t he i nvest i gat i ng pol i ce agency.   Dependi ng upon 
l ocal  pr act i ce,  many cour t s and di st r i ct  at t or neys 
ent r ust  t he cust ody and cont r ol  of  such mat er i al  t o 
t he pol i ce even af t er  i t  has been el evat ed t o f or mal  
evi dent i ar y st at us i n a cr i mi nal  pr oceedi ng.    
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mat er i al  bef or e t he pr el i mi nar y exami nat i on——bef or e t he cour t  

has even aut hor i zed a t r i al ——i s pl ai nl y at  odds wi t h t he 

st at ut or y scheme.   Thi s concl usi on about  t i mi ng i s r ei nf or ced by 

t he l anguage i n Wi s.  St at .  § 971. 31( 5) ( b)  t hat  di scover y mot i ons 

" shal l  not  be made at  a pr el i mi nar y exami nat i on and not  unt i l  an 

i nf or mat i on has been f i l ed. "  

¶58 Equal l y i mpor t ant ,  Wi s.  St at .  § 971. 23 does not  

r equi r e t he st at e t o t ur n over  al l  t he i nf or mat i on i n i t s 

possessi on.   For  i nst ance,  Wi s.  St at .  § 971. 23( 1) ( d)  r equi r es 

t he st at e t o di scl ose " [ a]  l i s t  of  al l  wi t nesses and t hei r  

addr esses whom t he di st r i ct  at t or ney i nt ends t o cal l  at  t he 

t r i al .   Thi s par agr aph does not  appl y t o r ebut t al  wi t nesses or  

t hose cal l ed f or  i mpeachment  onl y. "   I f  Schaef er  wer e ent i t l ed 

t o obt ai n by subpoena duces t ecum t he names of  al l  wi t nesses who 

                                                                                                                                                             
The t r i al  cour t ' s  r easoni ng woul d appar ent l y 

sanct i on t he l oss of  r el evant  evi dence onl y i f  
commi t t ed by t he di st r i ct  at t or ney' s of f i ce,  but  not  
by t he pr i nci pal  i nvest i gat i ve agency.   Thi s 
di st i nct i on i s nei t her  r easonabl e nor  val i d.  

St at e v.  Mar t i nez,  166 Wi s.  2d 250,  260,  479 N. W. 2d 224 ( Ct .  
App.  1991)  ( f oot not e omi t t ed) .  

Mor e i mpor t ant  t han t he l i nk bet ween pol i ce and pr osecut or  
f or  di scover y pur poses i s t he r eal i t y t hat  t he pr i nci pal  
document s of  i nt er est  i n t he di st r i ct  at t or ney' s f i l e ar e t he 
pol i ce r epor t s.   These document s,  whi ch const i t ut e a 
compr ehensi ve summar y of  l aw enf or cement ' s i nvest i gat i on of  t he 
al l eged cr i me,  nor mal l y ser ve as t he basi s f or  t he cr i mi nal  
compl ai nt .   The di st r i ct  at t or ney has never  been r equi r ed t o 
di scl ose t he t ot al i t y of  l aw enf or cement  r epor t s,  onl y speci f i c  
pi eces of  i nf or mat i on,  especi al l y excul pat or y evi dence.   Her e 
t he def endant  demands t he t ot al i t y of  l aw enf or cement  r ecor ds,  
put t i ng hi s subpoena at  odds wi t h t he cr i mi nal  di scover y 
st at ut e.  
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have sur f aced i n t he pol i ce r epor t s as wel l  as t hei r  st at ement s,  

hi s need——and t he need of  al l  def endant s——f or  § 971. 23 di scover y 

woul d be subst ant i al l y  r educed.   Sect i on 971. 23( 1)  woul d t hen be 

used pr i mar i l y t o make sur e t hat  t he st at e di scl oses any new 

i nf or mat i on t hat  i t  obt ai ns and r eveal s i t s t r i al  st r at egy,  

i . e. ,  what  wi t nesses and physi cal  evi dence t he st at e pl ans t o 

pr esent  at  t r i al  and what  evi dence i t  has deci ded not  t o 

pr esent .  

¶59 I t  must  be not ed t hat  t he l i mi t at i ons on t he scope of  

di scover y i n Wi s.  St at .  § 971. 23( 1)  may not  al ways pr evai l  

agai nst  a subpoena duces t ecum af t er  an i nf or mat i on i s f i l ed.   

We have pr evi ousl y i mpl i ed t hat  a subpoena duces t ecum may have 

t o be honor ed i f  t he def endant  shows a " par t i cul ar i zed need"  f or  

i nf or mat i on i n t he possessi on of  t he st at e.   See Lynch,  82 

Wi s.  2d at  466- 68.   That  i s not  t he case her e.   The def endant  

has no st at ut or y subpoena r i ght  t o obt ai n and copy pol i ce 

i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s pr i or  t o hi s 

pr el i mi nar y exami nat i on.  

C.  Const i t ut i onal  Ri ght s t o Compul sor y Pr ocess and Ef f ect i ve 

Assi st ance of  Counsel  

¶60 Schaef er  al so r ai ses chal l enges under  t he Si xt h 

Amendment  t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   Fi r st ,  he ar gues t hat  

t he r i ght s t o compul sor y pr ocess f ound i n bot h of  t hese 

const i t ut i onal  pr ovi s i ons i ncl ude t he r i ght  t o access and copy 

pol i ce i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s pr i or  

t o a pr el i mi nar y hear i ng.   Second,  he ar gues t hat  hi s Si xt h 
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Amendment  r i ght  t o ef f ect i ve assi st ance of  counsel  cannot  be 

sat i sf i ed wi t hout  hi s at t or ney havi ng access t o t hese mat er i al s 

bef or e t he pr el i mi nar y exami nat i on.  

¶61 We addr ess t hese chal l enges i n t ur n and concl ude t hat  

Schaef er  has no st at e or  f eder al  const i t ut i onal  r i ght  t o obt ai n 

and copy pol i ce i nvest i gat i on r epor t s and nonpr i v i l eged 

mat er i al s by subpoena pr i or  t o hi s pr el i mi nar y hear i ng.  

1.  Ri ght  t o Compul sor y Pr ocess 

¶62 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  t he accused i n a cr i mi nal  pr oceedi ng shal l  have 

t he r i ght  " t o have compul sor y pr ocess f or  obt ai ni ng wi t nesses i n 

hi s f avor . " 13  U. S.  const .  amend.  VI .   Si mi l ar l y,  t he Wi sconsi n 

Const i t ut i on pr ovi des t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons t he 

accused shal l  enj oy t he r i ght  .  .  .  t o have compul sor y pr ocess 

                                                 
13 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

r eads as f ol l ows:  

 I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed;  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 
compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he assi st ance of  counsel  f or  hi s 
def ence.  

U. S.  Const .  amend.  VI .   The l anguage of  t he Si xt h Amendment  
r ef er s t o " wi t nesses, "  but  t he Supr eme Cour t  has hel d t hat  t he 
Compul sor y Pr ocess Cl ause al so appl i es t o document ar y mat er i al s.   
See Uni t ed St at es v.  Ni xon,  418 U. S.  683,  711- 13 ( 1974) .   See 
al so Uni t ed St at es v.  Hubbel l ,  530 U. S.  27,  54 ( 2000)  ( Thomas,  
J. ,  concur r i ng) .  



No.  2006AP1826- CRAC 

30 
 

t o compel  t he at t endance of  wi t nesses i n hi s behal f [ . ] "   Wi s.  

Const .  ar t .  1,  § 7.   Al t hough t hi s cour t  has t he pr er ogat i ve t o 

af f or d gr eat er  pr ot ect i on t o a cr i mi nal  def endant  under  a 

pr ovi s i on of  t he Wi sconsi n Const i t ut i on t han i s mandat ed by an 

equi val ent  pr ovi s i on i n t he Uni t ed St at es Const i t ut i on,  St at e v.  

Doe,  78 Wi s.  2d 161,  171,  254 N. W. 2d 210 ( 1977) ,  t he cour t  t ends 

t o i nt er pr et  and appl y equi val ent  pr ovi s i ons i n t he same manner .   

See St at e v.  Agnel l o,  226 Wi s.  2d 164,  180- 81,  593 N. W. 2d 427 

( 1999)  ( st at i ng t hat  " [ w] her e .  .  .  t he l anguage of  t he 

pr ovi s i on i n t he st at e const i t ut i on i s ' v i r t ual l y i dent i cal '  t o 

t hat  of  t he f eder al  pr ovi s i on or  wher e no di f f er ence i n i nt ent  

i s di scer ni bl e,  Wi sconsi n cour t s have nor mal l y const r ued t he 

st at e const i t ut i on consi st ent  wi t h t he Uni t ed St at es Supr eme 

Cour t ' s  const r uct i on of  t he f eder al  const i t ut i on" ) .    

¶63 I n Washi ngt on v.  Texas ( 1967) ,  t he Supr eme Cour t  

expl ai ned t hat  t he r i ght  t o compul sor y pr ocess i s pl ai nl y " t he 

r i ght  t o pr esent  a def ense[ . ] "   Washi ngt on,  388 U. S.  at  19.   The 

Cour t  r evi ewed a cr i mi nal  def endant ' s Si xt h Amendment  chal l enge 

t o t wo Texas st at ut es t hat  pr ohi bi t ed per sons char ged or  

convi ct ed as co- par t i c i pant s i n t he same cr i me f r om t est i f y i ng 

f or  one anot her ,  even t hough t her e was no bar  t o t hei r  

t est i f y i ng f or  t he st at e.   I d.  at  16- 17.   The Cour t  hel d t hat  

t hi s st at ut or y scheme vi ol at ed t he def endant ' s r i ght  t o 

compul sor y pr ocess f or  obt ai ni ng wi t nesses at  t r i al :    

The r i ght  t o of f er  t he t est i mony of  wi t nesses,  
and t o compel  t hei r  at t endance,  i f  necessar y,  i s  i n 
pl ai n t er ms t he r i ght  t o pr esent  a def ense,  t he r i ght  
t o pr esent  t he def endant ' s ver s i on of  t he f act s as 
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wel l  as t he pr osecut i on' s t o t he j ur y so i t  may deci de 
wher e t he t r ut h l i es.   Just  as an accused has t he 
r i ght  t o conf r ont  t he pr osecut i on' s wi t nesses f or  t he 
pur pose of  chal l engi ng t hei r  t est i mony,  he has t he 
r i ght  t o pr esent  hi s own wi t nesses t o est abl i sh a 
def ense.  

I d.  at  19 ( emphasi s added) .   Thus,  compul sor y pr ocess f or  

secur i ng f avor abl e wi t nesses i s " so f undament al  and essent i al  t o 

a f ai r  t r i al  t hat  i t  i s  i ncor por at ed i n t he Due Pr ocess Cl ause 

of  t he Four t eent h Amendment . "   I d.  at  17- 18.   " The r i ght  of  an 

accused i n a cr i mi nal  t r i al  t o due pr ocess i s,  i n essence,  t he 

r i ght  t o a f ai r  oppor t uni t y t o def end agai nst  t he St at e' s 

accusat i ons.   The r i ght s t o conf r ont  and cr oss- exami ne wi t nesses 

and t o cal l  wi t nesses i n one' s own behal f  have l ong been 

r ecogni zed as essent i al  t o due pr ocess. "   Chamber s v.  

Mi ssi ssi ppi ,  410 U. S.  284,  294 ( 1973) .  

¶64 Twent y year s af t er  Washi ngt on,  t he Cour t  not ed t hat  i t  

has " had l i t t l e occasi on t o di scuss t he cont our s of  t he 

Compul sor y Pr ocess Cl ause. " 14  Pennsyl vani a v.  Ri t chi e,  480 U. S.  

39,  55 ( 1987) .   I n Ri t chi e,  t he Cour t  r evi ewed Si xt h Amendment  

c l ai ms of  a cr i mi nal  def endant  convi ct ed of  var i ous sexual  

of f enses agai nst  hi s daught er .   I d.  at  39.   The def endant ,  

Ri t chi e,  sought  pr et r i al  di scover y——vi a subpoena——of  ost ensi bl y 

conf i dent i al  r ecor ds f r om Chi l dr en and Yout h Ser vi ces ( CYS) ,  a 

                                                 
14 " Thi s pauci t y of  compul sor y pr ocess r ul i ngs i s 

at t r i but abl e l ar gel y t o t he Cour t ' s  deci si on t o addr ess 
i ni t i al l y  under  t he Due Pr ocess Cl ause cl ai ms t hat  t he 
gover nment  f ai l ed t o assi st  i n i dent i f y i ng or  l ocat i ng def ense 
wi t nesses,  or  i mpr oper l y i nt er f er ed wi t h t he def ense' s use of  
subpoenas. "   5 Wayne R.  LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e 
§ 24. 3( a) ,  at  470 ( 2d ed.  1999) .  
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Pennsyl vani a pr ot ect i ve agency.   I d.  at  43.   Ri t chi e c l ai med he 

was ent i t l ed t o r evi ew CYS' s f i l e t o di scover  i nf or mat i on t hat  

mi ght  be usef ul  i n cont r adi ct i ng t est i mony f avor abl e t o t he 

st at e.   I d.  at  53.   Because i t  not ed t hat  def ense counsel  was 

abl e t o cr oss- exami ne al l  t r i al  wi t nesses f ul l y,  t he Cour t  

det er mi ned t hat  t he Pennsyl vani a Supr eme Cour t  er r ed i n hol di ng 

t hat  t he f ai l ur e t o di scl ose t he CYS f i l e v i ol at ed t he 

Conf r ont at i on Cl ause.   I d.  at  54.  

¶65 The Cour t  t hen t ur ned t o t he compul sor y pr ocess cl ai m.   

The Cour t  acknowl edged t hat  Si xt h Amendment  appl i cabi l i t y  t o 

di scover y di sput es was unset t l ed;  hence,  i t  ut i l i zed a due 

pr ocess anal ysi s.   I d.  at  56.   The Cour t  sai d i t  had ar t i cul at ed 

" some of  t he speci f i c  r i ght s"  secur ed by t he Compul sor y Pr ocess 

Cl ause of  t he Si xt h Amendment .   I d.   " Our  cases est abl i sh,  at  a 

mi ni mum,  t hat  cr i mi nal  def endant s have t he r i ght  t o t he 

gover nment ' s assi st ance i n compel l i ng t he at t endance of  

f avor abl e wi t nesses at  t r i al  and t he r i ght  t o put  bef or e a j ur y 

evi dence t hat  mi ght  i nf l uence t he det er mi nat i on of  gui l t . "   I d.  

( emphasi s added) .    

¶66 The Cour t  was r el uct ant  t o est abl i sh an uncondi t i onal  

di scover y r i ght  under  t he Si xt h Amendment .   Thus,  i t  anal yzed 

t he case on Four t eent h Amendment  due pr ocess gr ounds.   The Cour t  

concl uded t hat  t he Compul sor y Pr ocess Cl ause " pr ovi des no 

gr eat er  pr ot ect i ons i n t hi s ar ea t han t hose af f or ded by due 

pr ocess. "   Ri t chi e,  480 U. S.  at  56.   St at ed anot her  way,  unl ess 

due pr ocess r equi r es def ense access t o speci f i c  evi dence,  t he 
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Compul sor y Pr ocess Cl ause cannot  pr ovi de subst i t ut e aut hor i t y 

f or  such access.    

¶67 These comment s by t he Cour t  poi nt  t he compass of  t he 

Compul sor y Pr ocess Cl ause t owar d a def endant ' s r i ght  t o t he 

compel l ed pr oduct i on of  evi dence i n ant i c i pat i on of  t r i al ,  not  

i n ant i c i pat i on of  a pr el i mi nar y exami nat i on.   Pr of essor  LaFave 

has obser ved t hat  " [ t ] he Compul sor y Pr ocess Cl ause nat ur al l y 

suggest s some const i t ut i onal  ent i t l ement  t o t r i al  evi dence. "   5 

Wayne R.  LaFave,  et  al . ,  Cr i mi nal  Pr ocedur e § 24. 3( a) ,  at  469 

( 2d ed.  1999)  ( emphasi s added) .  

¶68 Thus,  our  hol di ng i n Lynch,  f ounded upon due pr ocess,  

appl i es her e and ci r cumscr i bes a cr i mi nal  def endant ' s compul sor y 

pr ocess r i ght  t o access t he st at e' s f i l es  pr i or  t o hi s 

pr el i mi nar y exami nat i on.  

¶69 I n Lynch,  we hel d t hat ,  under  t he Due Pr ocess Cl ause,  

a cr i mi nal  def endant  has no r i ght  t o i nspect  t he st at e' s f i l es 

f or  t he exi st ence of  excul pat or y evi dence pr i or  t o a pr el i mi nar y 

exami nat i on.   Lynch,  82 Wi s.  2d at  465- 68.   The const i t ut i onal  

r i ght  t o such excul pat or y mat er i al  " i s  i n t he r i ght  t o a f ai r  

t r i al  guar ant eed by [ due pr ocess] . "   I d.  at  465 ( c i t i ng Uni t ed 

St at es v.  Agur s,  427 U. S.  97,  107 ( 1976) ;  Br ady v.  Mar yl and,  373 

U. S.  83,  87 ( 1963) ) .   We concl uded:  

I nspect i on of  t he st at e' s f i l es  by t he def ense at  
t hi s ear l y st age,  wher e t her e has been no showi ng of  
par t i cul ar i zed need f or  i nspect i on,  can ser ve onl y as 
an oppor t uni t y f or  gener al i zed,  unr est r i ct ed 
di scover y,  r at her  t han as a devi ce f or  t he 
const i t ut i onal l y mandat ed di scl osur e of  speci f i c  
excul pat or y mat er i al .   Such di scover y wi l l  i mpede t he 
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or der l y pr ocesses of  di scover y pr escr i bed by st at ut e,  
see:  secs.  971. 23 t o 971. 25,  St at s. ,  and wi l l  
c i r cumvent  t he l egi s l at i ve det er mi nat i ons r ef l ect ed i n 
t hose st at ut es;  wi l l  unj ust i f i abl y del ay t he 
admi ni st r at i on of  j ust i ce;  and wi l l  needl essl y 
compl i cat e t he r el at i vel y i nf or mal  pr ocedur es 
appl i cabl e at  t hi s ear l y st age of  a pr osecut i on.   Thi s 
har m i s i nher ent  i n t he or der  of  t he count y cour t .  

Lynch,  82 Wi s.  2d at  466 ( f oot not e omi t t ed) .    

¶70 We concl ude t hat  Lynch cont r ol s t he compul sor y pr ocess 

chal l enge i n t he i nst ant  case.   Ther e i s no compul sor y pr ocess 

r i ght  t o subpoena pol i ce i nvest i gat i on r epor t s and nonpr i v i l eged 

mat er i al s bef or e t he pr el i mi nar y exami nat i on.    

¶71 Schaef er  asser t s t hat  i f  Lynch appl i es,  he has 

demonst r at ed a " par t i cul ar i zed need"  f or  access t o pol i ce 

r ecor ds because of  a " s i xt een year  del ay i n char gi ng and i t s 

consequent  ef f ect  on memor y. "   We ar e not  per suaded.   An 

ext ended per i od of  t i me bet ween commi ssi on of  t he al l eged 

of f ense and t he f i l i ng of  a cr i mi nal  compl ai nt  may pr ovi de 

j ust i f i cat i on f or  subpoena access t o pol i ce i nvest i gat or y 

r ecor ds under  ext r aor di nar y c i r cumst ances.   See Lynch,  82 

Wi s.  2d at  466.   However ,  i n Schaef er ' s case,  t he cr i mi nal  

compl ai nt  i s  suf f i c i ent l y det ai l ed t o al l ow hi m t o i dent i f y t he 

compl ai nant 15 and t he al l eged ci r cumst ances of  t he char ges and t o 

pr epar e t o r ebut  t he pl aus i bi l i t y  of  t he compl ai nant ' s 

accusat i ons and pr obabl e cause.   The l engt hy span of  t i me si nce 

                                                 
15 At  hi s i ni t i al  appear ance,  Schaef er  was admoni shed not  t o 

cont act  t he v i ct i m l i s t ed i n t he compl ai nt .   We have no r ecor d 
evi dence t hat  Schaef er  c l ai med i nabi l i t y  t o compl y wi t h t hi s 
condi t i on because of  uncer t ai nt y about  t he i dent i t y of  t he 
compl ai nant .  
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t he al l eged of f enses wi l l  not  i ncapaci t at e t hi s  def endant  f r om 

pr epar i ng f or  t he pr el i mi nar y exami nat i on,  and i t  does not  

j ust i f y t he unbr i dl ed access t o pol i ce i nvest i gat or y mat er i al s  

t hat  t he def endant  seeks.  

¶72 We not e t hat  t hi s cour t  has al so addr essed compul sor y 

pr ocess i n t he cont ext  of  a c i r cui t  cour t ' s  subpoena or der i ng 

t wo newspaper  r epor t er s t o appear  at  a pr et r i al  hear i ng 

r egar di ng t he i dent i t i es of  t hei r  sour ces f or  sever al  st or i es 

t hey wr ot e about  a mur der .   St at e ex r el .  Gr een Bay Newspaper  

Co.  v.  Ci r .  Ct . ,  Br anch 1,  Br own Count y,  113 Wi s.  2d 411,  415-

16,  335 N. W. 2d 367 ( 1983) .   We concl uded t hat  t he c i r cui t  cour t  

er r ed when i t  or der ed i n camer a di scl osur e of  t he r epor t er s '  

sour ces and hel d t he r epor t er s i n cont empt  f or  r ef usi ng t o 

di scl ose t hi s i nf or mat i on.   I d.  at  429.  

¶73 Wei ghi ng t he def endant ' s r i ght  t o compul sor y pr ocess 

f or  wi t nesses i n hi s f avor  agai nst  t he j our nal i st ' s  qual i f i ed 

nondi scl osur e pr i v i l ege,  we r ecogni zed t hat  " a cr i mi nal  

def endant  does not  have an unqual i f i ed r i ght  t o subpoena 

wi t nesses. "   I d.  at  420.   We obser ved t hat  " [ f ] or  t he 

const i t ut i onal  r i ght  t o compul sor y pr ocess t o be i nvoked,  a 

def endant  must ,  i f  t he subpoena i s chal l enged,  show t her e i s a 

r easonabl e pr obabi l i t y  t hat  t he subpoenaed wi t nesses'  t est i mony 
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wi l l  be compet ent ,  r el evant ,  mat er i al  and f avor abl e t o hi s  

def ense. "   I d.  at  420- 21. 16  

¶74 We went  on t o anal yze t he ef f i cacy of  t he c i r cui t  

cour t ' s  or der  r equi r i ng i n camer a di scl osur e of  r epor t er  

sour ces,  concl udi ng t hat  t he f act s of  t he case di d not  suggest  a 

need f or  such di scl osur e.   We out l i ned a pr ocedur e f or  t he 

c i r cui t  cour t  t o eval uat e compul sor y pr ocess r i ght s i mpl i cat ed 

by desi r ed evi dence based upon whet her  " t he evi dence i s 

necessar y t o t he def ense. "   I d.  at  423.   " I nf or mat i on i s 

necessar y t o t he def ense i f  i t  t ends t o suppor t  t he t heor y of  

def ense whi ch t he def endant  i nt ends t o asser t  at  t r i al . "   I d.  

( emphasi s added) .    

¶75 The Gr een Bay Newspaper  case eval uat ed compul sor y 

pr ocess r i ght s i n t er ms of  t hei r  r el at i onshi p t o t r i al  evi dence.   

I nasmuch as a cr i mi nal  def endant  does not  have an unqual i f i ed 

r i ght  t o r equi r e t he appear ance of  any and al l  per sons as 

wi t nesses f or  a t r i al ,  and a def endant ' s r i ght  t o compul sor y 

pr ocess at  t r i al  must  sat i sf y cer t ai n st andar ds,  see i d.  at  420-

21,  we concl ude a f or t i or i  t hat  t he compul sor y pr ocess r i ght s of  

a cr i mi nal  def endant  at  a pr el i mi nar y st age of  t he cr i mi nal  

pr oceedi ngs al so must  be subj ect  t o r easonabl e r est r i ct i ons.   

See Uni t ed St at es v.  Schef f er ,  523 U. S.  303,  308,  ( 1998)  ( " A 

def endant ' s r i ght  t o pr esent  r el evant  evi dence i s not  unl i mi t ed,  

                                                 
16 See al so Uni t ed St at es v.  Val enzuel a- Ber nal ,  458 U. S.  

858,  867 ( 1982)  ( obser vi ng t hat  a v i ol at i on of  t he Si xt h 
Amendment  exi st s wher e t he def endant  i s depr i ved of  access t o 
f avor abl e evi dence t hat  i s " r el evant  .  .  .  mat er i al  .  .  .  and 
vi t al "  t o hi s def ense)  ( c i t at i on omi t t ed) .    
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but  r at her  i s subj ect  t o r easonabl e r est r i ct i ons. " ) .   We have 

pr evi ousl y obser ved t hat  " even t hough a def endant ' s r i ght  t o 

pr esent  cer t ai n evi dence i s const i t ut i onal l y pr ot ect ed,  t hat  

r i ght  may have t o ' bow t o accommodat e ot her  l egi t i mat e i nt er est s 

i n t he cr i mi nal  t r i al  pr ocess. ' "   St at e v.  Pul i zzano,  155 

Wi s.  2d 633,  653,  456 N. W. 2d 325 ( 1990)  ( quot i ng Chamber s,  410 

U. S.  at  295) .   I n our  v i ew,  t her e i s a l egi t i mat e i nt er est  i n 

pr eser vi ng t he st at ut or y scheme t hat  pr escr i bes pr et r i al  

di scover y l i mi t at i ons under  Wi s.  St at .  §§ 971. 31( 5) ( b)  and 

971. 23.   Ther ef or e,  we decl i ne t o expand a cr i mi nal  def endant ' s 

compul sor y pr ocess r i ght s t o encompass a r i ght  t o subpoena 

pol i ce r epor t s and ot her  non- pr i v i l eged i nvest i gat or y mat er i al s 

f or  exami nat i on and copyi ng i n ant i c i pat i on of  a pr el i mi nar y 

hear i ng.  

¶76 Schaef er  suggest s t hat  we adopt  a pr ocedur e i n whi ch 

Wi sconsi n c i r cui t  cour t s woul d r evi ew subpoena duces t ecum 

mat er i al s pr i or  t o t he pr el i mi nar y exami nat i on t o r esol ve 

di sput es r egar di ng pr i v i l ege,  r el evance,  and mat er i al i t y .   He 

not es t hat  I l l i noi s has adopt ed such a pr ocedur e,  see Peopl e ex 

r el .  Fi sher  v.  Car ey,  396 N. E. 2d 17 ( I l l .  1979) ,  and he ur ges 

Wi sconsi n t o f ol l ow sui t .    

¶77 We r espect f ul l y decl i ne t hi s i nvi t at i on.   I n Car ey,  

t he I l l i noi s Supr eme Cour t  concl uded t hat :  

Subpoenaed mat er i al  shoul d be sent  di r ect l y t o t he 
cour t  because t he subpoena i s a j udi c i al  pr ocess or  
cour t  wr i t ,  wher eas di scover y i s t he par t i es '  
pr ocedur e,  a di st i ngui shabl e concept  under  our  
r ul es.  .  .  .   The cour t  t hen det er mi nes t he r el evance 
and mat er i al i t y  of  t he mat er i al s ,  and whet her  t hey ar e 



No.  2006AP1826- CRAC 

38 
 

pr i v i l eged,  as wel l  as whet her  t he subpoena i s 
unr easonabl e or  oppr essi ve.   The St at e' s at t or ney,  of  
cour se,  must  be f ul l y awar e of  t he r ecor ds sought  f r om 
t he i nvest i gat i ve agency by t he subpoena i n or der  f or  
hi m t o obj ect .  

Car ey,  396 N. E. 2d at  19- 20 ( c i t at i on omi t t ed)  ( emphasi s added) . 17 

¶78 The under l i ned l anguage i mpl i es t hat  t he I l l i noi s 

cour t  est abl i shed a pr oceedi ng——bef or e t he pr el i mi nar y hear i ng——

t o hear  obj ect i ons and set t l e evi dent i ar y di sput es,  even t hough 

I l l i noi s r ul es at  t he t i me pr ecl uded t he use of  a subpoena t o 

c i r cumvent  f or mal  di scover y ( whi ch was not  schedul ed t o go i nt o 

ef f ect  unt i l  " f ol l owi ng i ndi ct ment  or  i nf or mat i on. " ) .   I d.  at  

19;  see 58 I l l .  2d Rul e 411,  65 I l l .  2d Rul e 412( g) .   The Car ey 

cour t  appear s t o have concl uded t hat  i t s r ul i ng was 

const i t ut i onal l y r equi r ed.  

¶79 The I l l i noi s Supr eme Cour t ' s  anal ysi s i s c l ear l y 

suppor t i ve of  Schaef er ' s posi t i on.   On t he ot her  hand,  t he 

I l l i noi s Supr eme Cour t ' s  anal ysi s does not  squar e wi t h 

subsequent  deci s i ons of  t he Uni t ed St at es Supr eme Cour t ,  most  

not abl y Ri t chi e.   The anal ysi s al so conf l i c t s wi t h our  deci s i on 

i n Lynch.   The I l l i noi s cour t ' s  heavy r el i ance on Uni t ed St at es 

v.  Bur r ,  25 Fed.  Cas.  30 ( C. C. D.  Va.  1807) ,  i s  i nt r i gui ng,  but  

t hat  deci s i on has no pr ecedent i al  val ue f or  us because i t  i s  not  

a deci s i on by t he Uni t ed St at es Supr eme Cour t ,  and i t  pr edat ed 

moder n di scover y r ul es.    

                                                 
17 I n Wi sconsi n,  cr i mi nal  " di scover y"  i s not  ent i r el y t he 

par t i es '  pr ocedur e because t he scope of  di scover abl e mat er i al s 
i s set  out  i n st at ut e and compl i ance wi t h t he st at ut e wi l l  be 
enf or ced by t he cour t .  



No.  2006AP1826- CRAC 

39 
 

¶80 I n Uni t ed St at es v.  Ni xon,  one of  onl y a handf ul  of  

Supr eme Cour t  cases t o di scuss and appl y Bur r ,  t he Cour t  

comment ed t hat  t he subpoena duces t ecum " was not  i nt ended t o 

pr ovi de a means of  di scover y f or  cr i mi nal  cases[ . ] "   Uni t ed 

St at es v.  Ni xon,  418 U. S.  683,  698 ( 1974) .   The Cour t  const r ued 

t he f eder al  subpoena duces t ecum pr ovi s i on,  Feder al  Rul e of  

Cr i mi nal  Pr ocedur e Rul e 17( c) ,  as r equi r i ng,  among ot her  t hi ngs,  

t hat  " t he appl i cat i on [ be]  made i n good f ai t h and [  ]  not  

i nt ended as a gener al  ' f i shi ng expedi t i on. ' "   I d.  at  699.    

¶81 As an addi t i onal  mat t er  of  publ i c pol i cy,  Schaef er  

not es t hat  at  l east  one count y i n Wi sconsi n,  Washi ngt on Count y,  

conduct s a pr et r i al  st at us hear i ng wher e di scover y mat er i al  i s  

cust omar i l y exchanged pr i or  t o t he pr el i mi nar y exami nat i on.   We 

acknowl edge t he benef i t s t hat  such an " open f i l e"  pol i cy may 

pr oduce i n t er ms of  an i ncr eased number  of  def ense wai ver s of  

t he pr el i mi nar y exami nat i on as wel l  as event ual  gui l t y pl eas. 18  

As one comment at or  has obser ved,  however ,  " [ t ] hough some 

pr osecut or s mai nt ai n an ' open f i l e'  pol i cy,  gr ant i ng def ender s 

access t o t he pr osecut i on' s case f i l es,  t hi s i s pur el y a pol i cy 

choi ce on t he pr osecut or ' s par t ,  not  a l egal  r i ght  of  

                                                 
18 The pr el i mi nar y exami nat i on somet i mes ser ves as a 

val uabl e " educat i onal  pr ocess"  f or  a def endant  who i s not  
per suaded by hi s counsel ' s opi ni on t hat  t he pr osecut i on has a 
st r ong case and t hat ,  t her ef or e,  a negot i at ed pl ea i s i n t he 
def endant ' s best  i nt er est .   4 Wayne R.  LaFave,  et  al . ,  Cr i mi nal  
Pr ocedur e § 14. 1( e) ,  at  123 ( 2d ed.  1999) .   An " open f i l e"  may 
ser ve t he same pur pose,  pr ovi ded t he st at e' s i nvest i gat i on i s 
r el at i vel y compl et e and per suasi ve.   Requi r i ng t he st at e t o 
expose pr oof  pr obl ems i n i t s case i s not  t he same as r equi r i ng 
i t  t o t ur n over  excul pat or y evi dence.  
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def endant s. "   Davi d Luban,  Ar e Cr i mi nal  Def ender s Di f f er ent ?,  91 

Mi ch.  L.  Rev.  1729,  1738 ( 1993) .   No exi st i ng s t at e st at ut e or  

compul sor y pr ocess pr ovi s i on of  ei t her  t he Uni t ed St at es 

Const i t ut i on or  t he Wi sconsi n Const i t ut i on commands t he st at e t o 

di vul ge t he ent i r et y of  pol i ce i nvest i gat or y f i l es t o an accused 

bef or e an i nf or mat i on has been f i l ed agai nst  hi m.    

¶82 Accor di ngl y,  we hol d t hat  Schaef er  has no r i ght  t o 

subpoena pol i ce r epor t s and ot her  non- pr i v i l eged i nvest i gat or y 

mat er i al s pr i or  t o hi s pr el i mi nar y hear i ng under  ei t her  t he 

Compul sor y Pr ocess Cl ause of  t he Si xt h Amendment  t o t he Uni t ed 

St at es Const i t ut i on or  Ar t i c l e 1,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on.  

2.  Ri ght  t o Ef f ect i ve Assi st ance of  Counsel  

¶83 Fi nal l y,  Schaef er  cont ends t hat  he i s ent i t l ed t o 

subpoena pol i ce r epor t s and ot her  i nvest i gat or y mat er i al s t o 

saf eguar d hi s r i ght  t o ef f ect i ve assi st ance of  counsel ,  whi ch 

al so i s guar ant eed by t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on. 19   

¶84 A def endant  i s  ent i t l ed t o t he assi st ance of  counsel  

at  al l  cr i t i cal  st ages of  pr osecut i on.   Uni t ed St at es v.  Wade,  

                                                 
19 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n per t i nent  par t :  " I n al l  cr i mi nal  pr osecut i ons,  t he 
accused shal l  enj oy t he r i ght  t o .  .  .  have t he assi st ance of  
counsel  f or  hi s def ence. "   Thi s r i ght  t o counsel  has been 
appl i ed t o t he St at es t hr ough t he Due Pr ocess Cl ause of  t he 
Four t eent h Amendment .   Gi deon v.  Wai nwr i ght ,  372 U. S.  335 
( 1963) .   The r i ght  t o counsel  has been def i ned by t he Uni t ed 
St at es Supr eme Cour t  as t he r i ght  t o ef f ect i ve assi st ance of  
counsel .   See Uni t ed St at es v.  Cr oni c,  466 U. S.  648,  654 ( 1984) .    
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388 U. S.  218,  224 ( 1967) .   I n St at e v.  Wol ver t on,  193 

Wi s.  2d 234,  533 N. W. 2d 167 ( 1995) ,  we adopt ed t he vi ew of  t he 

Supr eme Cour t  t hat  a pr el i mi nar y hear i ng i s a cr i t i cal  st age i n 

t he cr i mi nal  pr ocess.   Wol ver t on,  193 Wi s.  2d at  252 ( c i t i ng 

Col eman v.  Al abama,  399 U. S.  1,  9 ( 1970) ) .   Consequent l y,  ever y 

def endant  char ged wi t h a f el ony i n Wi sconsi n i s const i t ut i onal l y 

ent i t l ed t o t he assi st ance of  counsel  at  a pr el i mi nar y hear i ng.   

Wol ver t on,  193 Wi s.  2d at  253.   We al so obser ved,  however ,  t hat  

" [ a] l t hough t he r i ght  t o counsel  at  a pr el i mi nar y hear i ng i s  

const i t ut i onal l y guar ant eed,  t he r i ght  t o a pr el i mi nar y hear i ng 

i s pur el y st at ut or y. "   I d.  at  253 n. 11 ( c i t i ng St at e v.  Moat s,  

156 Wi s.  2d 74,  83,  457 N. W. 2d 299 ( 1990) ) .   Thi s f act or  

i nf l uences our  anal ysi s.    

¶85 I n consi der i ng Schaef er ' s r i ght  t o ef f ect i ve 

assi st ance of  counsel  at  a pr el i mi nar y exami nat i on,  we must  keep 

i n mi nd t he nar r ow pur pose of  t he hear i ng.   " [ T] he l i mi t ed scope 

of  t he pr el i mi nar y hear i ng compr esses t he cont our s of  t he s i xt h 

amendment . "   Wi seman,  et  al . ,  9 Wi sconsi n Pr act i ce:  Cr i mi nal  

Pr act i ce and Pr ocedur e § 8. 12 ( 1996) .   " I n par t i cul ar ,  t he 

def endant ' s r i ght  t o pr esent  evi dence and cr oss- exami ne t he 

st at e' s wi t nesses i s sever el y l i mi t ed by t he summar y nat ur e of  

t he pr el i mi nar y hear i ng. "   I d.    

¶86 Schaef er ' s ar gument  i s somewhat  unusual  because he 

poses a pr ospect i ve chal l enge t o ef f ect i ve assi st ance of  

counsel .   Schaef er  ar gues t hat  hi s def ense counsel  cannot  be 

ef f ect i ve at  a f ut ur e pr el i mi nar y exami nat i on wi t hout  access t o 

pol i ce r epor t s and ot her  s i mi l ar  mat er i al s,  not  t hat  hi s counsel  
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was i nef f ect i ve i n t he past  f or  l ack of  access t o such evi dence.   

To addr ess Schaef er ' s posi t i on on t he mer i t s woul d r equi r e t hi s 

cour t  t o hypot hesi ze,  i n t he abst r act ,  what  act i ons by def ense 

counsel  ar e necessar y t o pr eser ve a cr i mi nal  def endant ' s r i ght  

t o ef f ect i ve ass i st ance of  counsel  at  a pr el i mi nar y exami nat i on.   

To adopt  Schaef er ' s posi t i on woul d r equi r e us t o cr eat e a per  se 

r ul e t hat  def ense counsel  i s  i nef f ect i ve when counsel  f ai l s  t o 

subpoena pol i ce r epor t s and ot her  s i mi l ar  mat er i al s pr i or  t o a 

pr el i mi nar y exami nat i on.  

¶87 Thi s cour t  oper at es under  t he pr i nci pl es adopt ed by 

t he Supr eme Cour t  i n St r i ckl and v.  Washi ngt on,  466 U. S.  668 

( 1984) .   To est abl i sh a c l ai m of  i nef f ect i ve assi st ance of  

counsel  under  St r i ckl and,  t he def endant  must  demonst r at e t hat :  

( 1)  def ense counsel  made er r or s so ser i ous t hat  counsel  was not  

f unct i oni ng as t he " counsel "  guar ant eed t o t he def endant  by t he 

Si xt h Amendment ;  and ( 2)  t hi s def i c i ent  per f or mance pr ej udi ced 

t he def ense so ser i ousl y as t o depr i ve t he def endant  of  a f ai r  

t r i al ,  a t r i al  whose r esul t  i s  r el i abl e.   St r i ckl and,  466 U. S.  

at  687.    

¶88 The pr i mar y consi der at i on on t he f i r st  pr ong i s 

whet her  a r easonabl e basi s exi st ed f or  t he l awyer ' s conduct .   

St at e v.  Rock,  92 Wi s.  2d 554,  560,  285 N. W. 2d 739 ( 1979) .   On 

t he second pr ong,  counsel  wi l l  not  be deemed i nef f ect i ve unl ess 

t he def endant  i s pr ej udi ced by t he l awyer ' s act i on or  f ai l ur e t o 

act .   St at e v.  Fel t on,  110 Wi s.  2d 485,  503,  329 N. W. 2d 161 

( 1983) .   Si nce Schaef er ' s Si xt h Amendment  chal l enge i s 

pr ospect i ve,  he must  demonst r at e t hat  he woul d be pr ej udi ced per  
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se by def ense counsel ' s i nabi l i t y  t o subpoena pol i ce r epor t s 

pr i or  t o t he pr el i mi nar y hear i ng.   See,  e. g. ,  Uni t ed St at es v.  

Cr oni c,  466 U. S.  648,  659- 60 ( 1984)  ( not i ng t hat  pr ej udi ce i s 

pr esumed wher e t her e i s no " l i kel i hood t hat  any l awyer ,  even a 

f ul l y  compet ent  one,  coul d pr ovi de ef f ect i ve ass i st ance"  under  a 

par t i cul ar  set  of  f act s) .    

¶89 Schaef er  c i t es St at e v.  Har per ,  57 Wi s.  2d 543,  557,  

205 N. W. 2d 1 ( 1973) ,  i n whi ch we sai d t hat  ef f ect i ve counsel   

" must  be equal  t o t hat  whi ch t he or di nar i l y  pr udent  l awyer ,  

ski l l ed and ver sed i n cr i mi nal  l aw,  woul d gi ve t o c l i ent s who 

had pr i vat el y r et ai ned hi s ser vi ces. "   I n so hol di ng,  we 

expr essl y appr oved of  t he 1971 Amer i can Bar  Associ at i on Pr oj ect  

on St andar ds For  Cr i mi nal  Just i ce,  St andar ds Rel at i ng t o The 

Pr osecut i on Funct i on and The Def ense Funct i on,  as a means of  

eval uat i ng counsel ' s per f or mance.   See Har per ,  57 Wi s.  2d at  557 

n. 8.   Schaef er  pl aces emphasi s on ABA St andar d 4. 1:    

4. 1 Dut y t o i nvest i gat e.   I t  i s  t he dut y of  t he 
l awyer  t o conduct  a pr ompt  i nvest i gat i on of  t he 
c i r cumst ances of  t he case and expl or e al l  avenues 
l eadi ng t o f act s r el evant  t o gui l t  and degr ee of  gui l t  
or  penal t y.   The i nvest i gat i on shoul d al ways i ncl ude 
ef f or t s t o secur e i nf or mat i on i n t he possessi on of  t he 
pr osecut i on and l aw enf or cement  aut hor i t i es.   The dut y 
t o i nvest i gat e exi st s r egar dl ess of  t he accused' s 
admi ssi ons or  st at ement s t o t he l awyer  of  f act s 
const i t ut i ng gui l t  or  hi s st at ed desi r e t o pl ead 
gui l t y.  

Har per ,  57 Wi s.  2d at  553 n. 3 ( emphasi s added) .   He ar gues t hat  

t he St andar d' s use of  t he wor d " pr ompt , "  coupl ed wi t h our  

comment  t hat  " [ t ] he l awyer  who i s i gnor ant  of  t he f act s of  t he 

case i ncapaci t at es hi msel f  t o ser ve hi s c l i ent  ef f ect i vel y, "  i d.  
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at  553,  shoul d per suade us t o hol d t hat  pol i ce r ecor ds must  be 

pr ovi ded t o def ense counsel  bef or e t he pr el i mi nar y exami nat i on 

t o pr eser ve t he def endant ' s Si xt h Amendment  r i ght s.    

¶90  We cannot  adopt  Schaef er ' s ar gument .   Har per  can be 

di st i ngui shed by t he f act  t he case concer ned def ense counsel ' s 

per f or mance at  t r i al ,  not  hi s i nvest i gat or y acumen pr i or  t o t he 

pr el i mi nar y exami nat i on.   I d.  at  551.   ABA St andar d 4. 1,  

al t hough cal l i ng f or  def ense counsel  t o " expl or e al l  avenues"  

and " i ncl ude ef f or t s t o secur e i nf or mat i on i n t he possessi on of  

t he pr osecut i on and l aw enf or cement  aut hor i t i es, "  does not  

compel  us t o concl ude t hat  Schaef er ' s at t or ney woul d be 

i nef f ect i ve i f  he f ai l ed t o pr ocur e pol i ce i nvest i gat i ve 

mat er i al s ( i ncl udi ng pol i ce r epor t s)  pr i or  t o Schaef er ' s 

pr el i mi nar y exami nat i on.    

¶91 An at t or ney' s per f or mance at  t he pr el i mi nar y 

exami nat i on does not  def i ne t he l evel  of  per f or mance expect ed of  

def ense counsel  at  l at er  st ages of  t he pr oceedi ng.   A 

" pr el i mi nar y hear i ng i s not  a f ul l  evi dent i ar y t r i al  and [  ]  t he 

pur pose of  a pr el i mi nar y exami nat i on i s onl y t o det er mi ne 

whet her  f ur t her  cr i mi nal  pr oceedi ngs ar e j ust i f i ed. "   St at e v.  

Aki ns,  198 Wi s.  2d 495,  512,  544 N. W. 2d 392 ( 1996)  ( c i t i ng 

Tayl or  v.  St at e,  55 Wi s.  2d 168,  172- 73,  197 N. W. 2d 805 ( 1972) ) .   

Gi ven t he l i mi t ed scope and pur pose of  t he pr el i mi nar y 

exami nat i on,  a def endant ' s counsel  may wai ve t he hear i ng 

ent i r el y,  or  del i ber at el y decl i ne t o ask cer t ai n quest i ons t hat  

woul d be r el evant .   We cannot  say t hat  Schaef er ' s counsel  woul d 
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be hand- cuf f ed and r ender ed i nef f ect i ve by f ai l i ng t o pr ocur e 

pol i ce r epor t s pr i or  t o Schaef er ' s pr el i mi nar y exami nat i on.  

¶92 Def ense counsel  i s  not  bar r ed f r om conduct i ng 

s i gni f i cant  i nvest i gat i on i nt o t he case bef or e t he pr el i mi nar y 

exami nat i on t o r ebut  t he pl ausi bi l i t y  of  a wi t ness' s st or y and 

pr obabl e cause.   Thi s i nvest i gat i on woul d l i kel y be based on t he 

det ai l s i n t he compl ai nt  and i nf or mat i on suppl i ed by t he 

def endant .   I n t hi s case,  not hi ng pr event s counsel  f r om 

i dent i f y i ng and seeki ng t o i nt er vi ew t he compl ai nant ' s 

c l assmat es and t eammat es,  as wel l  as Schaef er ' s  co- wor ker s and 

f ami l y.   We not e t hat  t he f ai l ur e of  c l assmat es t o cor r obor at e 

t he compl ai nant ' s c l ai m of  sexual  assaul t s woul d not  under mi ne 

t he pl ausi bi l i t y  of  her  st or y at  t he pr el i mi nar y exami nat i on.   

Wi t ness st at ement s t hat  do cor r obor at e t he compl ai nant ' s c l ai ms 

ar e l i kel y t o be di scl osed t o t he def endant  bef or e t r i al .     

¶93 Schaef er  cannot  r easonabl y ar gue t hat  i nf or mat i on 

cont ai ned i n Mar ch 2006 pol i ce r epor t s woul d of f er  i ndi spensabl e 

i nf or mat i on about  t he compl ai nant ' s st or y t hat  i s not  st at ed or  

i mpl i ed i n t he May 2006 cr i mi nal  compl ai nt .   The pr i nci pal  

benef i t s t o be gai ned f r om r evi ew of  t he pol i ce i nvest i gat i on 

f i l e woul d be t o det er mi ne t he names of  addi t i onal  per sons whom 

t he pol i ce i nt er vi ewed and whet her  t he pol i ce had uncover ed 

cor r obor at i ng ev i dence.   We cannot  say t hat  Schaef er ' s def ense 

counsel  wi l l  be i nef f ect i ve at  t he pr el i mi nar y exami nat i on 

wi t hout  t hi s i nf or mat i on.  

¶94 Ther ef or e,  we hol d t hat  Schaef er  has no Si xt h 

Amendment  r i ght ,  based on ef f ect i ve assi st ance of  counsel ,  t o 
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subpoena pol i ce r epor t s and ot her  non- pr i v i l eged mat er i al s pr i or  

t o hi s pr el i mi nar y exami nat i on.  

I V.  CONCLUSI ON 

¶95 We concl ude t hat  a cr i mi nal  def endant  does not  have a 

st at ut or y or  const i t ut i onal  r i ght  t o compel  t he pr oduct i on of  

pol i ce i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s by 

subpoena duces t ecum pr i or  t o t he pr el i mi nar y exami nat i on.   A 

cr i mi nal  def endant  who empl oys t he subpoena power  i n t hi s manner  

i s at t empt i ng t o engage i n di scover y wi t hout  aut hor i t y i n ei t her  

c i v i l  or  cr i mi nal  pr ocedur e st at ut es and i n conf l i c t  wi t h 

cr i mi nal  di scover y st at ut es.   Al t hough a r easonabl e ar gument  can 

be made f or  pr osecut or s t o open t hei r  f i l es t o def endant s at  an 

ear l y poi nt  i n cr i mi nal  pr osecut i ons,  t hi s ar gument  does not  

t r ansl at e i nt o an enf or ceabl e r i ght  t o subpoena pol i ce 

i nvest i gat i on r epor t s and nonpr i v i l eged mat er i al s bef or e a 

pr el i mi nar y exami nat i on.    

¶96 Accor di ngl y,  we af f i r m t he or der  of  t he c i r cui t  cour t  

gr ant i ng t he St at e' s mot i on t o quash Schaef er ' s  subpoena duces 

t ecum.  

 

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶97 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   The 

quest i on pr esent ed i s whet her  a cr i mi nal  def endant  has a 

subpoena r i ght  t o obt ai n and copy pol i ce i nvest i gat i on r epor t s  

pr i or  t o t he pr el i mi nar y hear i ng. 1   

¶98 My answer  t o t he quest i on i s " no, "  and I  af f i r m t he 

or der  of  t he c i r cui t  cour t .   My answer  i s t he same as t hat  

r eached by t he maj or i t y opi ni on.   I  r each t hi s answer ,  however ,  

by a shor t er ,  mor e di r ect  r out e t han t hat  t aken by t he maj or i t y 

opi ni on.   My r out e avoi ds t he maj or i t y  opi ni on' s case-

st r et chi ng,  l aw- maki ng,  and al most  ent i r el y di ct a- l aden det our  

t hr ough t he f i el ds of  di scover y and pr el i mi nar y exami nat i on i n 

cr i mi nal  cases.    

¶99 The maj or i t y opi ni on appear s t o be mor e i nt er est ed i n 

devel opi ng l aw about  pr el i mi nar y exami nat i ons and di scover y 

( bot h bef or e and af t er  an i nf or mat i on i s f i l ed)  t han i n 

answer i ng t he quest i on of  l aw posed by t he i nst ant  case.   I  

t her ef or e do not  j oi n t he maj or i t y opi ni on.    

¶100 I  r eason as f ol l ows:   

( A)  No st at ut e gi ves t he def endant  a subpoena r i ght  t o 

obt ai n and copy pol i ce i nvest i gat i on r epor t s pr i or  t o t he 

pr el i mi nar y hear i ng.  

                                                 
1 Pur suant  t o Wi s.  St at .  § 970. 03( 5) ,  t he def endant  has a 

st at ut or y r i ght  t o subpoena wi t nesses t o appear  and t o pr oduce 
r el evant  evi dence at  hi s pr el i mi nar y exami nat i on.   Thi s r i ght  t o 
subpoena a wi t ness at  t he pr el i mi nar y exami nat i on i s not  t he 
r i ght  t he def endant  i s at t empt i ng t o exer ci se i n t he i nst ant  
case.   The def endant  i s usi ng t he subpoena power  i n t he i nst ant  
case t o obt ai n evi dence bef or e t he pr el i mi nar y exami nat i on,  not  
at  t he pr el i mi nar y exami nat i on.  
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( B)  The def endant ' s c l ai med const i t ut i onal  r i ght s of  

compul sor y pr ocess and ef f ect i ve assi st ance of  counsel  do 

not  suppor t  t he def endant ' s r i ght  t o a subpoena f or  pol i ce 

f i l es under  t he c i r cumst ances of  t he i nst ant  case.   

( C)  Al t hough t he def endant  and t he t hi r d- par t y br i ef  

of  ami ci  cur i ae ( t he Of f i ce of  St at e Publ i c Def ender  and 

t he I nnocence Pr oj ect )  r ai se ser i ous quest i ons about  t he 

r el i abi l i t y  and f ai r ness of  pr el i mi nar y exami nat i ons and 

t r i al s when a cr i mi nal  def endant  i s not  gi ven access t o 

pol i ce r ecor ds pr i or  t o t he pr el i mi nar y hear i ng,  I  am 

r el uct ant  t o concl ude t hat  t hi s case i s an appr opr i at e one 

i n whi ch t o r ul e,  as a mat t er  of  t he i nher ent  or  

super i nt endi ng power s of  t hi s cour t ,  t hat  unl ess good cause 

exi st s,  l aw enf or cement  shoul d gi ve an accused access t o 

pol i ce r epor t s bef or e t he pr el i mi nar y exami nat i on.   The 

pol i cy ar gument s of  t he def endant  and t he ami ci  do,  

however ,  deser ve f ur t her  and ser i ous at t ent i on,  as t he 

St at e' s br i ef  suggest s,  f r om t hi s cour t  i n i t s r ul e maki ng 

aut hor i t y or  f r om t he l egi s l at ur e.   

¶101 I  do not  addr ess t he quest i on whet her  t he def endant  

may obt ai n t he document s at  i ssue by ot her  means such as a 

r equest  made under  Wi sconsi n' s open r ecor ds l aw.   The open 

r ecor ds l aw i s not  r ai sed i n t he pr esent  case.   We shoul d not  

pr e- j udge i ssues t hat  ar e nei t her  r ai sed nor  br i ef ed and t hat  
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may be pendi ng i n ot her  cases. 2  Unf or t unat el y,  i n f oot not e 4,  

t he maj or i t y opi ni on wei ghs i n on t hi s unbr i ef ed and unr ai sed 

i ssue,  suggest i ng t hat  t he pr ovi s i ons of  Wi sconsi n' s open 

r ecor ds l aw ar e qual i f i ed by sever al  pr ovi s i ons,  i ncl udi ng Wi s.  

                                                 
2 The r esponsi bi l i t y  of  l aw enf or cement  under  t he publ i c  

r ecor ds l aw i s not  set t l ed.   See,  e. g. ,  Por t age Dai l y Regi st er  
v.  Col umbi a Co.  Sher i f f ' s  Dep' t ,  2008 WI  App 30,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___ ( no pet i t i on f or  r evi ew f i l ed) .   I  
do not  c i t e t hi s  case f or  i t s hol di ng or  as pr ecedent  but  as an 
exampl e showi ng t hat  t he r esponsi bi l i t y  of  l aw enf or cement  under  
t he publ i c r ecor d l aw i s subj ect  t o di sput e.   I n Por t age Dai l y  
Regi st er ,  t he cour t  of  appeal s concl uded t hat  t he sher i f f ' s  
depar t ment  had r esponsi bi l i t y  under  t he publ i c r ecor ds l aw 
i ndependent  of  t he r esponsi bi l i t y  of  t he di st r i ct  at t or ney.   The 
cour t  of  appeal s f ur t her  concl uded t hat  t he sher i f f ' s 
depar t ment ' s deni al  of  a r equest  t o r el ease a r epor t  on t he 
gr ound t hat  a copy of  t he r epor t  had been f or war ded t o t he 
di st r i ct  at t or ney' s of f i ce and was par t  of  an open i nvest i gat i on 
di d not  st at e a suf f i c i ent  l egal l y speci f i c  pol i cy under  Wi s.  
St at .  § 19. 27 ( 2005- 06) .    

I n St at e ex r el .  Ri char ds v.  Foust ,  165 Wi s.  2d 429,  477 
N. W. 2d 608 ( 1991) ,  t hi s cour t  hel d t hat  al t hough t her e i s a 
pr esumpt i on t hat  t he publ i c has a r i ght  t o i nspect  publ i c 
r ecor ds unl ess an except i on i s f ound,  " t he common l aw pr ovi des 
an except i on whi ch pr ot ect s t he di st r i ct  at t or ney' s f i l es f r om 
bei ng open t o publ i c i nspect i on. "   Foust ,  165 Wi s.  2d at  433- 34.   
The deci s i on i n Foust  di d not  addr ess any quest i on per t ai ni ng t o 
r ecor ds i n t he possessi on of  l aw enf or cement  agenci es.    

Recent l y,  Assi st ant  At t or ney Gener al  Mar y E.  Bur ke advi sed 
t he Br ookf i el d Assi st ant  Pol i ce Chi ef  t hat  t he pol i ce 
depar t ment ' s pol i cy of  r ef usi ng t o r el ease any pol i ce f i l es t hat  
have been f or war ded t o a pr osecut i ng at t or ney i s not  per mi t t ed 
under  Wi sconsi n' s publ i c r ecor ds l aw.   The Br ookf i el d Pol i ce 
Depar t ment  has appar ent l y r ej ect ed t hi s advi ce.   See Amy Ri nar d,  
Pol i ce Fi l es Get  Li mi t ed Pr ot ect i on,  St at e Says,  Mi l waukee 
Jour nal  Sent i nel  Onl i ne,  Nov.  23,  2007,  at  
ht t p: / / www. j sonl i ne. com/ st or y/ i ndex. aspx?i d=689460 ( l ast  v i s i t ed 
Mar ch 20,  2008) ;  Amy Ri nar d,  Pol i ce I gnor e Open Recor ds Advi ce,  
Mi l waukee Jour nal  Sent i nel  Onl i ne,  Dec.  7,  2007,  at  
ht t p: / / www. j sonl i ne. com/ st or y/ i ndex. aspx?i d=694473 ( l ast  v i s i t ed 
Mar ch 20,  2008) .    
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St at .  § ( Rul e)  905. 09. 3  The maj or i t y opi ni on mi sr eads 

§ ( Rul e)  905. 09.   Al t hough § ( Rul e)  905. 09 cr eat es an 

evi dent i ar y pr i v i l ege r egar di ng l aw enf or cement  r ecor ds,  t he 

r ul e expl i c i t l y  st at es t hat  t hi s pr i v i l ege does not  appl y " t o 

t he ext ent "  t hat  l aw enf or cement  r ecor ds ar e " avai l abl e by l aw 

t o a per son ot her  t han t he f eder al  gover nment ,  a st at e or  

subdi v i s i on t her eof . " 4  The Judi c i al  Counci l  Commi t t ee' s Not e t o 

t he Supr eme Cour t  or der  est abl i shi ng § ( Rul e)  905. 09 expl ai ns 

t hat  t he evi dent i ar y pr i v i l ege f or  l aw enf or cement  r ecor ds " i s  

qual i f i ed by t he phr ase ' t o t he ext ent  avai l abl e by l aw'  t o 

pr eser ve t he supr emacy of  s.  19. 21 per mi t t i ng exami nat i on of  

publ i c r ecor ds and document s. " 5  See 59 Wi s.  2d R1,  R142- 43 

                                                 
3 Maj or i t y op. ,  ¶21 n. 4.    

4 Wi sconsi n St at .  § ( Rul e)  905. 09 pr ovi des i n f ul l :  

The f eder al  gover nment  or  a st at e or  a subdi v i s i on 
t her eof  has a pr i v i l ege t o r ef use t o di scl ose 
i nvest i gat or y f i l es,  r epor t s and r et ur ns f or  l aw 
enf or cement  pur poses except  t o t he ext ent  avai l abl e by 
l aw t o a per son ot her  t han t he f eder al  gover nment ,  a 
st at e or  subdi v i s i on t her eof .  The pr i v i l ege may be 
cl ai med by an appr opr i at e r epr esent at i ve of  t he 
f eder al  gover nment ,  a st at e or  a subdi v i s i on t her eof .  

5 The Judi c i al  Counci l  Commi t t ee' s Not e r eads as f ol l ows:  

Thi s sect i on has no di r ect  par al l el  i n t he pr oposed 
Feder al  Rul e 509.   A pr i v i l ege f or  l aw enf or cement  
f i l es and r ecor ds i s est abl i shed by t hi s sect i on.   
However ,  t he pr i v i l ege i s qual i f i ed by t he phr ase " t o 
t he ext ent  avai l abl e by l aw"  t o pr eser ve t he supr emacy 
of  s.  19. 21 per mi t t i ng exami nat i on of  publ i c r ecor ds 
and document s.   The bur den i s upon t he per son cl ai mi ng 
t he pr i v i l ege t o est abl i sh i n a j udi c i al  det er mi nat i on 
t hat  t he publ i c i nt er est  out wei ghs t he r i ght  of  a 
member  of  t he publ i c t o have access t o c l ai med 
pr i v i l eged mat er i al  i n t he f ashi on pr escr i bed i n St at e 
ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  137 
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( 1973) .   I t  i s  t he open r ecor ds l aw t hat  qual i f i es 

§ ( Rul e)  905. 09,  not  t he conver se as t he maj or i t y opi ni on 

i mpl i es.        

A 

¶102 The def endant  r el i es upon Wi s.  St at .  § 885. 01,  a c i v i l  

s t at ut e,  t o ar gue t hat  hi s subpoena i s a j udi c i al  pr ocess 

aut hor i zed by st at ut e.   Accor di ng t o t he def endant ,  t he c i v i l  

subpoena st at ut e appl i es t o hi s  cr i mi nal  pr oceedi ng under  Wi s.  

St at .  § 972. 11( 1) .   Sect i on 972. 11( 1)  pr ovi des t hat  t he r ul es of  

evi dence and pr act i ce i n c i v i l  act i ons shal l  be appl i cabl e i n 

cr i mi nal  pr oceedi ngs " unl ess t he cont ext  of  a sect i on or  r ul e 

mani f est l y r equi r es a di f f er ent  const r uct i on. "   Fur t her mor e,  

§ 972. 11( 1)  expl i c i t l y  st at es,  wi t hout  any qual i f i cat i on about  

t he cont ext  of  a sect i on or  r ul e,  t hat  chapt er  885 " shal l  appl y 

i n al l  cr i mi nal  pr oceedi ngs. " 6  The subpoena st at ut e,  § 885. 01,  
                                                                                                                                                             

N. W. 2d 470,  139 N. W. 2d 241 ( 1965) ,  and Beckon v.  
Emer y,  36 Wi s.  2d 510,  153 N. W. 2d 501 ( 1967) .   
Nor mal l y,  t he " appr opr i at e r epr esent at i ve"  t o make t he 
cl ai m wi l l  be counsel ,  however ,  i t  i s  possi bl e t hat  
di scl osur e of  t he pr i v i l eged mat er i al  wi l l  be sought  
i n pr oceedi ngs t o whi ch t he gover nment ,  st at e or  
subdi v i s i on,  as t he case may be,  i s not  a par t y.   
Under  t hese ci r cumst ances,  ef f ect i ve i mpl ement at i on of  
t he pr i v i l ege r equi r es t hat  ot her  r epr esent at i ves be 
consi der ed " appr opr i at e. "  

6 Sect i on 972. 11( 1)  pr ovi des i n r el evant  par t  as f ol l ows:  

Except  as pr ovi ded i n subs.  ( 2)  t o ( 4)  [ on whi ch no 
one r el i es i n t he pr esent  case] ,  t he r ul es of  evi dence 
and pr act i ce i n c i v i l  act i ons shal l  be appl i cabl e i n 
al l  cr i mi nal  pr oceedi ngs unl ess t he cont ext  of  a 
sect i on or  r ul e mani f est l y r equi r es a di f f er ent  
const r uct i on.  .  .  .  Chapt er s 885 t o 895 and 995,  
except  ss.  804. 02 t o 804. 07 and 887. 23 t o 887. 26,  
shal l  appl y i n al l  cr i mi nal  pr oceedi ngs.  
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i s  par t  of  chapt er  885.   Even i f  one r eads § 972. 11( 1)  as 

appl y i ng chapt er  885 " unl ess t he cont ext  of  a sect i on or  r ul e 

mani f est l y r equi r es a di f f er ent  const r uct i on, "  t he cont ext  of  

§ 885. 01 does not  " mani f est l y r equi r e[ ]  a di f f er ent  

const r uct i on"  i n t he i nst ant  case.   I  t her ef or e t ur n t o 

§ 885. 01.  

¶103 St at ut or y i nt er pr et at i on i n t he pr esent  case begi ns 

wi t h t he t ext  of  Wi s.  St at .  § 885. 01.   Unf or t unat el y,  t he 

maj or i t y opi ni on i s f ai r l y  wel l  al ong bef or e i t  cur sor i l y  

exami nes t he subpoena st at ut e at  ¶¶41- 44.   

¶104 Wi sconsi n St at .  § 885. 01( 1)  pr ovi des t hat  a subpoena 

may be i ssued t o r equi r e t he at t endance of  wi t nesses and t hei r  

pr oduct i on of  l awf ul  i nst r ument s of  evi dence i n " any act i on,  

mat t er  or  pr oceedi ng or  t o be exami ned i nt o bef or e [ enumer at ed 

per sons]  or  ot her  per son aut hor i zed t o t ake t est i mony i n t he 

st at e. "   Sect i on 885. 01( 1)  pr ovi des i n f ul l  as f ol l ows:   

885. 01.  The subpoena need not  be seal ed,  and may be 
si gned and i ssued as f ol l ows:  

( 1)  By any j udge or  c l er k of  a cour t  or  cour t  
commi ssi oner  or  muni ci pal  j udge,  wi t hi n t he t er r i t or y 
i n whi ch t he of f i cer  or  t he cour t  of  whi ch he or  she 
i s t he of f i cer  has j ur i sdi ct i on,  t o r equi r e t he 
at t endance of  wi t nesses and t hei r  pr oduct i on of  l awf ul  
i nst r ument s of  evi dence i n any act i on,  mat t er  or  
pr oceedi ng pendi ng or  t o be exami ned i nt o bef or e any 
cour t ,  magi st r at e,  of f i cer ,  ar bi t r at or ,  boar d,  
commi t t ee or  ot her  per son aut hor i zed t o t ake t est i mony 
i n t he st at e. 7 

                                                 
7 See al so Wi s.  St at .  § 757. 01( 1)  empower i ng cour t s of  

r ecor d of  t hi s st at e t o i ssue " pr ocess of  subpoena,  r equi r i ng 
t he at t endance of  any wi t ness .  .  .  . "  
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¶105 Sect i on 885. 02 pr escr i bes t he f or m of  t he subpoena,  

i ncl udi ng a subpoena r equi r i ng t he pr oduct i on of  evi dence.  

¶106 The def endant  used t he st andar d cour t  f or m f or  

subpoenas adopt ed pur suant  t o Wi s.  St at .  § ( Rul e)  971. 025 by t he 

Judi c i al  Conf er ence under  § ( Rul e)  758. 18( 1) .   The st andar d 

cour t  f or m f or  subpoenas i s subst ant i al l y  t he same as t he f or m 

f or  subpoenas pr escr i bed i n § 885. 02.     

¶107 The subpoena was i ssued by t he c l er k of  c i r cui t  cour t  

of  Waukesha Count y. 8  The subpoena r equi r es t he wi t ness named 

( her e t he chi ef  of  pol i ce)  t o appear  and gi ve evi dence at  t he 

t ype of  pr oceedi ng descr i bed i n t he subpoena ( her e t he 

pr oceedi ng was si mpl y denomi nat ed a " Ret ur n of  Recor ds" ) . 9  A 

copy of  t he subpoena i s at t ached.      

¶108 The def endant ' s subpoena does not  sat i sf y t he 

appl i cabl e st at ut es because t he subpoena di d not  r equi r e t he 

Br ookf i el d pol i ce chi ef ,  i n t he wor ds of  Wi s.  St at .  § 885. 01( 1) ,  

t o at t end an " act i on,  mat t er  or  pr oceedi ng pendi ng or  t o be 

exami ned i nt o bef or e"  t he cour t .   The Ret ur n of  Recor ds 

pr oceedi ng set  f or t h i n t he subpoena i s not  a pr oceedi ng known 

i n t hi s st at e and i s not  descr i bed i n t he subpoena or  br i ef s.   

                                                 
8 Cl er ks of  cour t  may si gn subpoenas i n bl ank and del i ver  

t hem t o at t or neys f or  compl et i on.   Such a subpoena has t he same 
f or ce and ef f ect  as i f  per f ect ed by t he c l er k .   Wi s.  St at .  
§ 757. 35.  

9 A box on t he subpoena descr i bi ng t he subpoena as a t hi r d-
par t y subpoena under  Wi s.  St at .  § 805. 07( 2)  was not  checked.   
Never t hel ess,  t hr oughout  hi s br i ef  t he def endant  r ef er s t o t he 
subpoena as a t hi r d- par t y subpoena t o compel  t he pr oduct i on of  
pol i ce i nvest i gat or y r epor t s and t o obt ai n copi es of  al l  non-
pr i v i l eged mat er i al  pr i or  t o t he pr el i mi nar y exami nat i on.  
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Def ense counsel  expl ai ned i n t he c i r cui t  cour t  t hat  r at her  t han 

have t he subpoenaed r ecor ds del i ver ed t o her  of f i ce ( a pr ocedur e 

f or  whi ch she ci t es no aut hor i t y) ,  she used t he subpoena t o 

r ai se bef or e t he c i r cui t  cour t  t he l egal  i ssue of  whet her  she 

coul d obt ai n t he r ecor ds by subpoena and expect ed t he St at e t o 

move t o quash t he subpoena.    

¶109 The def endant  does not  c i t e any st at ut e pr ovi di ng f or  

any cour t  pr oceedi ng i n whi ch a cr i mi nal  def endant  or  hi s or  her  

at t or ney r ecei ves a wi t ness' s t est i mony or  document s i n or  out  

of  cour t  pr i or  t o t he pr el i mi nar y exami nat i on.   The def endant  

never t hel ess ar gues t hat  a wi t ness or  evi dence may be subpoenaed 

f or  t he sol e pur pose of  pr oduci ng document s pr i or  t o t he 

pr el i mi nar y exami nat i on.   I  di sagr ee wi t h t he def endant  under  

t he c i r cumst ances of  t he pr esent  case.   

¶110 The def endant ' s subpoena i n t he pr esent  case seeki ng 

document s f r om a pot ent i al  wi t ness does not  command t he wi t ness 

" t o at t end an act i on,  mat t er  or  pr oceedi ng pendi ng or  t o be 

exami ned i nt o bef or e"  t he commi ssi oner  or  cour t  under  Wi s.  St at .  

§ 885. 01( 1)  t o be hel d on Jul y 13,  2006.   No hear i ng was t o t ake 

pl ace on Jul y 13,  2006.   Def ense counsel  obt ai ned a r et ur n dat e 

f or  pur poses of  compl et i ng t he subpoena f or m,  but  no hear i ng at  

whi ch t he wi t ness was t o appear  and t est i f y was schedul ed.   The 

ci r cui t  cour t  r ecogni zed t hi s f l aw i n t he subpoena demand,  

obser vi ng,  " I  am asked her e t oday .  .  .  t o i n essence cr eat e 

some t ype of  new beast ,  some new cr eat ur e not  pr ovi ded by t he 
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st at ut e .  .  .  whet her  we cal l  i t  a r et ur n of  r ecor ds or  a r evi ew 

of  r ecor ds or  pr oduct i on of  r ecor ds. " 10 

¶111 No wi t ness' s t est i mony or  l awf ul  i nst r ument  of  

evi dence,  whet her  pr ovi ded by t he pol i ce chi ef  or  any ot her  

wi t ness,  was r equi r ed i n t he Ret ur n of  Recor ds pr oceedi ng.   The 

cour t  commi ssi oner  was not  t o consi der  any mat t er  i n r espect  t o 

whi ch t he Br ookf i el d pol i ce chi ef  mi ght  have suppl i ed r el evant  

t est i mony or  pr oduced r el evant  evi dence.   The sol e appar ent  

pur pose of  t he Ret ur n of  Recor ds pr oceedi ng,  accor di ng t o t he 

def endant ,  was t o det er mi ne t he val i di t y of  t he def endant ' s 

demand t hat  t her e be a t r ansf er  of  i nf or mat i on and document s 

f r om t he Br ookf i el d pol i ce chi ef  t o t he def endant  and t o 

t r ansf er  t he i nf or mat i on and document s t o t he def endant  i f  t he 

cour t  det er mi ned t hat  t he def endant ' s demand was val i d.    

¶112 The maj or i t y opi ni on i nt er pr et s t he subpoena st at ut es 

as I  do and concl udes as I  do:   " I n shor t ,  no subpoena st at ut e 

aut hor i zes Schaef er ' s act i on. "   Maj or i t y op. ,  ¶45. 11   

                                                 
10 The maj or i t y opi ni on expl ai ns t he " Ret ur n of  Recor ds"  

pr oceedi ng si mi l ar l y as f ol l ows:  " Schaef er  i s aski ng t hi s cour t  
t o est abl i sh an addi t i onal  pr oceedi ng,  denomi nat ed by hi m as a 
' Ret ur n of  Recor ds, '  t hat  wi l l  hel p t he def endant  pr epar e f or  
hi s pr el i mi nar y exami nat i on wi t hout  r equi r i ng any wi t ness t o 
t est i f y. "   Maj or i t y op. ,  ¶44.  

11 Fur t her mor e,  Wi s.  St at .  § ( Rul e)  805. 07( 1)  does not  
aut hor i ze t he def endant ' s subpoena i n t he pr esent  case.   Sect i on 
( Rul e)  805. 07( 1)  pr ovi des t hat  " [ a]  subpoena may al so be i ssued 
by any at t or ney of  r ecor d i n a c i v i l  act i on or  speci al  
pr oceedi ng t o compel  at t endance of  wi t nesses f or  deposi t i on,  
hear i ng or  t r i al  i n t he act i on or  speci al  pr oceedi ng .  .  .  . "   
The subpoena i n t he pr esent  case was not  i ssued by an at t or ney 
of  r ecor d.   I t  was i ssued by t he c l er k of  t he c i r cui t  cour t .  
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¶113 Never t hel ess t he maj or i t y opi ni on mar ches onwar d.   Not  

sat i sf i ed wi t h i t s hol di ng t hat  t he def endant  has no st at ut or y 

aut hor i t y f or  t he subpoena,  t he maj or i t y opi ni on embar ks upon a 

conf usi ng and ul t i mat el y f r ui t l ess di scussi on of  t he cr i mi nal  

di scover y st at ut es,  §§ 971. 23 and 971. 35( 5) ( b) ,  decl ar i ng t hat  

t he def endant ' s  subpoena i s " i nconsi st ent  wi t h our  cr i mi nal  

di scover y st at ut es. "   See maj or i t y op. ,  ¶41.  

¶114 I nt er est i ngl y,  t he def endant  l ays no cl ai m t o a 

di scover y r i ght  under  ei t her  t he cr i mi nal  di scover y st at ut e,  

§ 971. 23,  or  t he c i v i l  s t at ut es,  Wi s.  St at .  §§ 804. 01( 2)  and 

804. 09,  t o obt ai n t he mat er i al s demanded i n hi s subpoena.   I  

agr ee wi t h t he def endant  t hat  nei t her  t he c i v i l  di scover y 

st at ut es nor  § 971. 23,  ent i t l ed " Di scover y and i nspect i on, "  

appl i es i n t he pr esent  case t o aut hor i ze t he subpoena.   

¶115 Never t hel ess t he maj or i t y devot es al most  one- hal f  of  

i t s  opi ni on t o anal yzi ng our  cr i mi nal  di scover y st at ut es and t he 

nat ur e and pur pose of  di scover y i n gener al .   See maj or i t y op. ,  

¶¶18- 40,  46- 59.   The maj or i t y opi ni on' s l engt hy di scussi on of  

t he cr i mi nal  di scover y st at ut e,  Wi s.  St at .  § 971. 23,  i n r el at i on 

t o t he pr esent  case,  i gnor es t he t ext  of  § 971. 23 and r el at ed 

st at ut es and wi l l  l i kel y conf use t he l aw.   

¶116 The t ext  of  Wi s.  St at .  § 971. 23 i s c l ear l y not  

appl i cabl e t o t he i nst ant  case.   The def endant  i s c l ear l y 

                                                                                                                                                             
I n any event ,  t he subpoena i n t he pr esent  case di d not  

di r ect  t he pol i ce chi ef  t o appear  t o t est i f y at  a deposi t i on,  
hear i ng,  or  t r i al .   The Ret ur n of  Recor ds was not  a deposi t i on,  
hear i ng,  or  t r i al  at  whi ch t he pol i ce chi ef ' s t est i mony was t o 
be gi ven.  
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cor r ect  i n not  t r y i ng t o r el y on § 971. 23,  and t he maj or i t y 

opi ni on cl ear l y er r s i n r eachi ng out  t o appl y t he cr i mi nal  

di scover y st at ut es t o t he pr esent  case.     

¶117 Fi r st ,  mot i ons f or  di scover y under  § 971. 23 may be 

made onl y af t er  t he i nf or mat i on i s f i l ed.   See § 971. 31( 5) ( b) .   

The subpoena i n t he pr esent  case i s not  a mot i on ( al t hough t he 

maj or i t y opi ni on at  ¶54 near l y  decl ar es t he subpoena a mot i on) . 12  

Mor eover ,  no i nf or mat i on has been f i l ed i n t he pr esent  case.   

¶118 Second,  Wi s.  St at .  § 971. 23 gover ns di scover y and t he 

di st r i ct  at t or ney.   I t  gover ns what  a di st r i ct  at t or ney shal l  

di scl ose t o a cr i mi nal  def endant . 13  The pr esent  case i nvol ves 

                                                 
12 " ' Mot i on'  means an appl i cat i on f or  an or der . "   Wi s.  St at .  

§ ( Rul e)  971. 30( 1) .   The def endant ' s subpoena i s not  an 
appl i cat i on f or  an or der .   The subpoena made di r ect  demands of  
t he Br ookf i el d pol i ce chi ef ,  ost ensi bl y pur suant  t o st at ut or y 
aut hor i t y.   The subpoena di d not  r equest  t hat  a cour t  make 
demands of  t he pol i ce chi ef .    

The maj or i t y opi ni on concedes t hat  t he def endant ' s subpoena 
sat i sf i es onl y " some of  t he cr i t er i a of  a ' mot i on. ' "   Maj or i t y 
op. ,  ¶54.   Yet  even t hi s weak asser t i on i s pl ai nl y i ncor r ect .   
The maj or i t y opi ni on does not  act ual l y i dent i f y any " cr i t er i a of  
a ' mot i on' "  sat i sf i ed by t he def endant ' s subpoena but  i nst ead 
not es onl y t hat  " [ t ] he pol i ce chi ef ' s f ai l ur e t o honor  t he 
subpoena woul d l i kel y l ead t o"  a mot i on f r om t he def endant .   
Maj or i t y op. ,  ¶54.  

13 Wi t h t he s i gni f i cant  qual i f i cat i on t hat  t he hol di ng 
appl i es onl y " wher e t her e has been no showi ng of  par t i cul ar i zed 
need f or  i nspect i on, "  t hi s cour t  hel d i n St at e ex r el .  Lynch v.  
Count y Cour t ,  82 Wi s.  2d 454,  464- 66,  262 N. W. 2d 773 ( 1978) ,  
t hat  a def endant  does not  have a " gener al  r i ght  t o per use t he 
pr osecut or ' s f i l es"  at  t he pr el i mi nar y exami nat i on.  
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di scl osur e by a pol i ce chi ef  t o t he def endant .   Not hi ng i n t he 

t ext  of  § 971. 23 gover ns di scl osur e by l aw enf or cement  agenci es 

t o a cr i mi nal  def endant .         

¶119 The maj or i t y opi ni on i gnor es t he pl ai n l anguage of  

Wi s.  St at .  § 971. 23 gover ni ng di st r i ct  at t or neys and t oys wi t h 

t he i dea of  addi ng t he wor ds " l aw enf or cement  of f i cer s"  t o 

§ 971. 23,  asser t i ng i n a f oot not e t hat  t hi s cour t  i s  " r el uct ant  

t o t r eat  t he pol i ce depar t ment  and t he di st r i ct  at t or ney' s 

of f i ce as separ at e ent i t i es"  f or  pur poses of  § 971. 23( 1)  because 

t he pol i ce and t he di st r i ct  at t or ney ar e " r el at ed"  f or  pur poses 

of  t hi s st at ut e. 14  The maj or i t y does not  expl ai n why t he 

r el at i onshi p bet ween t he t wo separ at e ent i t i es f or  pur poses of  a 

st at ut or y pr ovi s i on does not  mean si mpl y t hat  t he t wo ent i t i es 

shoul d be t r eat ed as separ at e but  r el at ed ent i t i es f or  pur poses 

of  t he st at ut e.   

¶120 The maj or i t y opi ni on er r s i n musi ng t hat  l aw 

enf or cement  and t he di st r i ct  at t or ney per haps may be t r eat ed as 

one.   I n our  syst em of  gover nment ,  l aw enf or cement  and t he 

di st r i ct  at t or ney' s of f i ce ar e t wo separ at e ent i t i es,  wi t h 

separ at e f unct i ons and subj ect  t o di f f er ent  codes of  conduct ,  
                                                                                                                                                             

Dur i ng a pr el i mi nar y exami nat i on f or  seven di f f er ent  
def endant s,  def ense at t or neys i n t he Lynch case made a gener al  
demand f or  al l  excul pat or y mat er i al  i n t he possessi on of  t he 
di st r i ct  at t or ney.   Lynch,  82 Wi s.  2d at  458.   The ci r cui t  cour t  
r esponded by per mi t t i ng each def endant ' s at t or ney t o r evi ew t he 
di st r i ct  at t or ney' s ent i r e f i l e r egar di ng hi s  or  her  c l i ent .   
Lynch,  82 Wi s.  2d at  458.   The f act s of  Lynch di d not  i nvol ve,  
and t he Lynch cour t  di d not  addr ess,  t he quest i on of  a 
def endant ' s r i ght  t o obt ai n r ecor ds f r om a l aw enf or cement  
agency.    

14 Maj or i t y op. ,  ¶57 n. 12.    
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al t hough t he t wo of t en wor k t oget her . 15  TV' s Law & Or der  get s i t  

r i ght :  " I n t he cr i mi nal  j ust i ce syst em,  t he peopl e ar e 

r epr esent ed by t wo separ at e yet  equal l y i mpor t ant  gr oups:  t he 

pol i ce,  who i nvest i gat e cr i me,  and t he di st r i ct  at t or neys,  who 

pr osecut e t he of f ender s. "   The l egi s l at ur e has t r eat ed t hese 

separ at e ent i t i es di f f er ent l y i n t he cr i mi nal  di scover y 

st at ut es,  usi ng Wi s.  St at .  § 971. 23 t o gover n def endant s '  r i ght s  

agai nst  di st r i ct  at t or neys.   Sect i on 971. 23 does not  gover n t he 

quest i on of  def endant s '  s i mi l ar  r i ght s agai nst  l aw enf or cement  

agenci es.   Thi s  cour t  shoul d not ,  as t he maj or i t y opi ni on 

appear s t o do,  di st ur b t he r el at i onshi p of  l aw enf or cement  and 

di st r i ct  at t or neys i n t he Wi sconsi n cr i mi nal  j ust i ce syst em. 16   

                                                 
15 Law enf or cement ' s t ask i s t o obj ect i vel y gat her  al l  t he 

evi dence i n pur sui t  of  t he t r ut h,  r at her  t han t o at t empt  t o hone 
i n ear l y on a suspect  and bui l d a case agai nst  hi m or  her .   
Tunnel  v i s i on by l aw enf or cement ,  t hat  i s ,  i ncompl et e 
i nvest i gat i on and pr emat ur e concent r at i on on one suspect ,  has 
been shown t o l ead t o wr ongf ul  convi ct i ons.   See Kei t h A.  
Fi ndl ey & Mi chael  S.  Scot t ,  The Mul t i pl e Di mensi ons of  Tunnel  
Vi s i on i n Cr i mi nal  Cases,  2006 Wi s.  L.  Rev.  291.    

For  a chi l l i ng non- f i ct i on descr i pt i on of  non- obj ect i ve 
pol i ce i nvest i gat i on r esul t i ng i n an i nnocent  per son bei ng 
convi ct ed and sent enced t o deat h,  see John Gr i sham,  The I nnocent  
Man ( 2006) .  

16 As a r esul t  of  t he maj or i t y opi ni on,  ar e pol i ce 
depar t ment s as wel l  as di st r i ct  at t or neys obl i ged t o t ur n over ,  
upon a def endant ' s r equest  af t er  t he i nf or mat i on i s f i l ed,  al l  
t he mat er i al s and i nf or mat i on set  f or t h i n Wi s.  St at .  § 971. 23?  
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The maj or i t y opi ni on ci t es St at e v.  DeLao,  2002 WI  49,  ¶21,  

252 Wi s.  2d 289,  643 N. W. 2d 480,  f or  t he undi sput ed pr oposi t i on 
t hat  under  Wi s.  St at .  § 971. 23,  " t he St at e' s di scover y 
obl i gat i ons may ext end t o i nf or mat i on i n t he possessi on of  l aw 
enf or cement  agenci es but  not  per sonal l y known t o t he 
pr osecut or . "   See maj or i t y op. ,  ¶57 n. 12.   The f act  t hat  
§ 971. 23( 1)  i mposes upon t he di st r i ct  at t or ney an obl i gat i on t o 
di scl ose i nf or mat i on i n t he possessi on of  l aw enf or cement  
agenci es pl ai nl y does not  mean t hat  § 971. 23( 1)  gover ns what  l aw 
enf or cement  agenci es must  di scl ose t o a def endant .   The DeLao 
cour t  expl ai ned i t s deci s i on as f ol l ows:  " Put  anot her  way,  under  
cer t ai n c i r cumst ances,  t he knowl edge of  l aw enf or cement  of f i cer s 
may be i mput ed t o t he pr osecut or .  .  .  .   The t est  .  .  .  [ i s ]  
whet her  by t he exer ci se of  due di l i gence [ t he pr osecut or ]  shoul d 
have di scover ed i t . "   St at e v.  DeLao,  2002 WI  49,  ¶¶21- 22,  252 
Wi s.  2d 289,  643 N. W. 2d 480 ( quot ed sour ce omi t t ed) .   DeLao does 
not  suppor t  t he posi t i on t hat  i n r ef er r i ng t o t he " di st r i ct  
at t or ney"  i n § 971. 23,  t he l egi sl at ur e i nt ended t o r ef er  t o bot h 
t he " di st r i ct  at t or ney"  and " t he pol i ce. "  
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¶121 The maj or i t y opi ni on t wi st s and bends t o avoi d t he 

pl ai n l anguage of  t he di scover y st at ut e as t he t ext  of  t he 

st at ut es pr oves i nconveni ent  t o t he maj or i t y ' s uncl ear  t heses 

about  di scover y i n cr i mi nal  cases.   Because t he maj or i t y  

opi ni on' s anal ysi s i s so badl y at  odds wi t h t he pl ai n l anguage 

of  t he cr i mi nal  di scover y st at ut es,  t he maj or i t y cannot  br i ng 

i t sel f  t o r each any act ual  hol di ng r egar di ng what  t he cr i mi nal  

di scover y st at ut es mean and how t hey shoul d be appl i ed t o t he 

pr esent  case.   The maj or i t y opi ni on concl udes not  t hat  t he 

cr i mi nal  di scover y st at ut es act ual l y appl y t o and f or bi d t he 

                                                                                                                                                             
St at e v.  Mar t i nez,  166 Wi s.  2d 250,  260,  479 N. W. 2d 224 

( Ct .  App.  1991) ,  c i t ed i n DeLao and i n n. 12 i n t he maj or i t y 
opi ni on,  does not  suppor t  t he posi t i on t hat  t he r ef er ence i n 
Wi s.  St at .  § 971. 23 i s a r ef er ence t o bot h t he di st r i ct  at t or ney 
and t he pol i ce.   Mar t i nez i s a " good cause"  case under  t he 
di scover y st at ut e.   I n Mar t i nez,  t he l aw enf or cement  agency,  not  
t he pr osecut or ,  had cont r ol  over  a t ape.   The cour t  of  appeal s 
not ed t hat  many cour t s and di st r i ct  at t or neys ent r ust  t he 
cust ody and cont r ol  of  evi dence t o t he pol i ce even af t er  i t  has 
been el evat ed t o f or mal  evi dent i ar y st at us i n a cr i mi nal  
pr oceedi ng.   The St at e had no expl anat i on of  how t he t ape t hat  
was r equest ed by t he pr osecut or  ( i n r esponse t o def ense 
counsel ' s r equest  f or  di scover y)  was l ost  af t er  i t  was deposi t ed 
at  t he f r ont  desk of  t he sher i f f ' s  depar t ment .   The St at e 
admi t t ed t hat  i t  had f ai l ed t o advi se def ense counsel  t hat  t he 
t ape was awai t i ng hi m at  t he f r ont  desk.   Mar t i nez st ands f or  
t he pr oposi t i on t hat  when t he St at e concedes t hat  t he r equest ed 
i nf or mat i on was l ost ,  i t  has t he bur den under  t he cr i mi nal  
di scover y st at ut e t o show t hat  t he St at e had good cause f or  i t s 
f ai l ur e t o pr oduce t he i nf or mat i on.   Mar t i nez,  166 Wi s.  2d at  
258- 59.   I n Mar t i nez t he St at e di d not  meet  i t s bur den.   The 
cour t  of  appeal s  hel d ( 1)  t hat  t he act i ons of  l aw enf or cement  i n 
l osi ng t he r equest ed t ape wer e vi s i t ed on t he St at e f or  pur poses 
of  r equi r i ng t he St at e t o pr ove " good cause" ;  and ( 2)  t hat  even 
i f  t her e was a di st i nct i on bet ween a pol i ce agency t hat  cont r ol s 
t he evi dence and t he St at e as t he pr osecut i ng ent i t y,  f or  
pur poses of  assessi ng good cause,  t he pr osecut or  was not  wi t hout  
f aul t .   See Mar t i nez,  166 Wi s.  2d at  260 & n. 7 ( whi ch t he 
maj or i t y opi ni on f ai l s t o di scuss) .  
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def endant ' s subpoena,  but  r at her  t hat  t he cr i mi nal  di scover y 

st at ut es ar e " i nconsi st ent "  wi t h t he subpoena; 17 not  t hat  t he 

subpoena i s gover ned by Wi s.  St at .  § 971. 31( 5) ( b) ,  but  r at her  

t hat  i t  i s  " ar guabl y"  gover ned by t hat  pr ovi s i on; 18 not  t hat  t he 

subpoena i s a " mot i on, "  but  r at her  t hat  i t  " sat i sf i es some of  

t he cr i t er i a of  a ' mot i on' " ; 19 and not  t hat  t he di st r i ct  at t or ney 

and pol i ce depar t ment  ar e a s i ngl e ent i t y f or  pur poses of  

§ 971. 31( 5) ( b) ,  but  r at her  t hat  t he t wo ent i t i es ar e " r el at ed"  

and " l i nked. " 20 

¶122 The maj or i t y opi ni on' s l engt hy anal ysi s ul t i mat el y 

comes up empt y.   I n t he f ace of  t he pl ai n t ext  of  t he cr i mi nal  

st at ut es,  t he maj or i t y opi ni on cannot  hol d t hat  t he cr i mi nal  

di scover y st at ut es appl y t o t he def endant ' s subpoena.    

¶123 The maj or i t y opi ni on' s cont or t i oni st  i nt er pr et at i on 

and sl i pper y phr asi ng ar e unnecessar y.   A st r ai ght f or war d,  

s i mpl e r eadi ng of  t he subpoena st at ut es demonst r at es t hat  t he 

def endant ' s subpoena was pr oper l y quashed by t he c i r cui t  cour t .   

As t he maj or i t y opi ni on i t sel f  appear s t o concl ude,  t he cr i mi nal  

di scover y st at ut es do not  gover n t he def endant ' s subpoena t o l aw 

enf or cement  of f i cer s;  t he cr i mi nal  di scover y st at ut es ar e f ul l y  

consi st ent  wi t h t he subpoena st at ut es f or  pur poses of  t he 

i nst ant  case;  and t he cr i mi nal  di scover y st at ut es need not  be 

                                                 
17 Maj or i t y op. ,  ¶41.  

18 I d. ,  ¶54.  

19 I d.  

20 I d. ,  ¶57 n. 12.  
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di scussed at  al l  i n t he i nst ant  case.   The maj or i t y opi ni on 

f abr i cat es a need t o " har moni ze"  t he t wo set s of  st at ut es, 21 but  

t he maj or i t y opi ni on never  i dent i f i es a s i ngl e i nconsi st ency 

bet ween t he t wo set s of  st at ut es t hat  needs har moni zat i on.    

¶124 The maj or i t y opi ni on' s i nt er pr et at i on of  our  cr i mi nal  

di scover y st at ut es i gnor es t he t ext  of  Wi s.  St at .  § 971. 23 and 

§ 971. 35( 5) ( b)  and r i sks cr eat i ng undue conf us i on i n t he l aw 

gover ni ng di scover y and pr el i mi nar y exami nat i ons i n cr i mi nal  

cases i n t hi s st at e.  

¶125 For  t he r easons I  have set  f or t h,  I  concl ude t hat  no 

st at ut e al l ows t he def endant  t o have t he benef i t  of  t he subpoena 

at  i ssue i n t he pr esent  case.   I  t her ef or e concl ude t hat  t he 

subpoena at  i ssue i s not  aut hor i zed by any st at ut e and i s of  no 

f or ce and ef f ect .    

B 

¶126 The def endant  ar gues f or  access t o t he pol i ce chi ef ' s 

document s under  t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on. 22  I ndeed,  t he const i t ut i onal  ar gument  i s t he maj or  

ar gument  i n hi s br i ef .   He ar gues t hat  t he r i ght  t o compul sor y 

pr ocess i ncl udes t he r i ght  t o access and copy pol i ce 

i nvest i gat i on r epor t s pr i or  t o t he pr el i mi nar y exami nat i on as a 

                                                 
21 I d. ,  ¶56.  

22 Under  t he conf r ont at i on and compul sor y pr ocess cl auses of  
t he Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on and 
Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on,  t he 
def endant  al so enj oys a const i t ut i onal  r i ght  t o pr esent  evi dence 
on hi s behal f .   St at e v.  St .  Geor ge,  2002 WI  50,  ¶14,  252 
Wi s.  2d 499,  643 N. W. 2d 777.  
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mat t er  of  t he r i ght  t o def end and t hat  t he r i ght  t o ef f ect i ve 

assi st ance of  counsel  at  t he pr el i mi nar y exami nat i on cannot  be 

sat i sf i ed wi t hout  t he def ense at t or ney havi ng t hese mat er i al s 

bef or e t he pr el i mi nar y exami nat i on.  

¶127 The def endant  ar gues t hat  t he al l egat i ons i n t he 

pr esent  case ar e ver y st al e and i nvol ve memor i es of  event s 

s i xt een year s ear l i er ;  t hat  under  t hese ci r cumst ances he needs 

t he i nf or mat i on subpoenaed t o pr epar e f or  t he pr obabl e cause 

pr el i mi nar y exami nat i on;  and t hat  t he subpoenaed document s ar e 

val uabl e t ool s t hat  coul d be used t o t est  t he pl ausi bi l i t y  of  

wi t nesses'  t est i mony at  t he pr el i mi nar y exami nat i on,  a cr i t i cal  

phase of  t he pr osecut i on.   I  do not  v i ew t hi s  expl anat i on as 

demonst r at i ng a par t i cul ar i zed need f or  i nspect i on al l owed under  

t he Lynch case.     

¶128 I  agr ee wi t h t he def endant  t hat  t he ef f ect i ve 

assi st ance of  counsel  r equi r es t he t i me and abi l i t y  t o 

i nvest i gat e and pr epar e. 23  I  concl ude,  however ,  t hat  t he 

def endant ' s i nabi l i t y  t o access f ul l  i nf or mat i on pr i or  t o t he 

pr el i mi nar y exami nat i on i n t he i nst ant  case does not  necessar i l y  

i mpl i cat e t he def endant ' s f eder al  const i t ut i onal  r i ght  t o a f ai r  

pr el i mi nar y exami nat i on and does not  i mpl i cat e t he def endant ' s 

r i ght  t o ef f ect i ve assi st ance of  counsel  i n l i ght  of  t he pur pose 

and scope of  t he pr el i mi nar y exami nat i on and a def endant ' s 

l i mi t ed r i ght s at  t he pr el i mi nar y exami nat i on.   

                                                 
23 See,  e. g. ,  St at e v.  Har per ,  57 Wi s.  2d 543,  553,  205 

N. W. 2d 1 ( 1973) .  
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¶129 Al t hough t he r ecor ds subpoenaed may be r el evant  t o t he 

pr obabl e cause det er mi nat i on,  may enabl e def ense counsel  t o 

f ashi on a v i t al  i mpeachment  t ool  f or  use i n cr oss- exami ni ng t he 

st at e' s wi t nesses at  t r i al ,  may pr eser ve t est i mony f avor abl e t o 

t he accused,  or  may al l ow pr epar at i on of  a pr oper  def ense at  

t r i al ,  I  am not  convi nced t hat  t he def endant ' s i nabi l i t y  t o 

obt ai n t he subpoenaed i nf or mat i on bef or e t he pr el i mi nar y 

exami nat i on i n t he pr esent  case r i ses t o a f eder al  

const i t ut i onal l y pr ot ect ed cl ai m.   As Pr of essor  Mar y Pr osser  has 

det ai l ed,  t he Uni t ed St at es Supr eme Cour t  has l i mi t ed t he 

pr et r i al  i nf or mat i on r equi r ed t o be gi ven t o t he def endant . 24  

The Cour t  has l ar gel y l i mi t ed pr osecut or s '  const i t ut i onal  

di scover y obl i gat i ons t o excul pat or y evi dence and has f ocused on 

t he adver sar i al  nat ur e of  t he r el at i onshi p bet ween t he di st r i ct  

at t or ney and def ense counsel  r at her  t han on t he quest i on of  t he 

r el i abi l i t y  of  out comes i n cr i mi nal  cases. 25   

¶130 I  cannot  concl ude t hat  mat er i al  i n l aw enf or cement  

f i l es woul d be t r eat ed di f f er ent l y t han mat er i al  i n t he di st r i ct  

at t or ney' s f i l es f or  f eder al  const i t ut i onal  pur poses.   I  do not  

expl or e whet her  t he Wi sconsi n const i t ut i on gr ant s t he def endant  

a r i ght  t o i nf or mat i on bef or e a pr el i mi nar y exami nat i on.   

C 

                                                 
24 Mar y Pr osser ,  Ref or mi ng Cr i mi nal  Di scover y:  Why Ol d 

Obj ect i ons Must  Yi el d t o New Real i t i es,  2006 Wi s.  L.  Rev.  541,  
561.  

25 Pr osser ,  supr a not e 24,  at  561- 64.  
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¶131 The of f i ce of  t he St at e Publ i c Def ender  and t he 

Wi sconsi n I nnocence Pr oj ect  j oi n i n a non- par t y br i ef ,  of t en 

r ef er r ed t o as an ami cus br i ef .   They ar gue ( as t he def endant  

does i n hi s br i ef )  t hat  i t  i s  sound publ i c pol i cy t o per mi t  a 

cr i mi nal  def endant  access t o pol i ce r ecor ds pr i or  t o t he 

pr el i mi nar y hear i ng.   The ami ci  asser t  t hat  such a pr act i ce i s 

used i n ot her  st at es and communi t i es,  and i n t he f eder al  syst em.   

¶132 The ami ci  cont end t hat  such a pr act i ce ( 1)  woul d l ead 

t o f ewer  wr ongf ul  pr osecut i ons and convi ct i ons by bet t er  

equi ppi ng i nnocent  def endant s t o chal l enge t he St at e at  t he 

pr el i mi nar y exami nat i on;  ( 2)  woul d hel p t o r ei nf or ce t he 

pr i nci pl e t hat  pol i ce i nvest i gat i on shoul d be vi ewed as 

obj ect i ve and non- adver sar i al  f act  gat her i ng;  and ( 3)  woul d 

r ender  mor e f ai r  t he pr el i mi nar y hear i ng,  a pr oceedi ng i n whi ch 

t he St at e cur r ent l y wi el ds an i nf or mat i onal  advant age,  and t he 

t r i al .    

¶133 The br i ef s of  t he def endant  and ami ci  advi se t he cour t  

t hat  some di st r i ct  at t or neys i n Wi sconsi n al r eady mai nt ai n an 

" open f i l e"  syst em per mi t t i ng a def endant  br oad access t o 

i nf or mat i on i n t hei r  possessi on and t hat  some st at es,  

communi t i es,  and f eder al  cour t s al l ow def endant s access t o 

i nf or mat i on ear l y i n t he pr ocess.    

¶134 Based on t hese pol i cy ar gument s and t he exper i ence i n 

ot her  j ur i sdi ct i ons,  t he def endant  and ami ci  ask t hi s cour t  t o 

est abl i sh a pr ocedur e al l owi ng def endant s access t o non-
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pr i v i l eged pol i ce r ecor ds bef or e t he pr el i mi nar y hear i ng t o 

det er mi ne t hei r  r el evance. 26  

¶135 The St at e ar gues t hat  any change i n pr ocedur e shoul d 

come " t hr ough t he nor mal  l egi s l at i ve pr ocess,  or  t hr ough t hi s 

cour t ' s  f or mal  r ul e- maki ng pr ocess. " 27  Accor di ng t o t he St at e,  

" [ i ] t  woul d be hi ghl y i nappr opr i at e f or  t hi s cour t  t o use t hi s 

l one appeal  as t he vehi c l e f or  cr eat i ng such a r adi cal  change i n 

cr i mi nal  pr ocedur e. " 28   

¶136 The Wi sconsi n Const i t ut i on conf er s upon t hi s cour t  

super i nt endi ng aut hor i t y over  al l  Wi sconsi n cour t s. 29  We have 

t r adi t i onal l y const r ued our  super i nt endi ng power  br oadl y as 

aut hor i t y t o cont r ol  l i t i gat i on i n t he cour t s. 30  Our  

super i nt endi ng aut hor i t y,  however ,  i s  not  l i ght l y i nvoked. 31  

Thi s cour t  or di nar i l y  has r ef used t o modi f y r ul es of  pr act i ce or  

pr ocedur e on appeal . 32   

¶137 The def endant  and t he ami ci  r ai se t r oubl i ng quest i ons 

about  t he r el i abi l i t y  and f ai r ness of  pr el i mi nar y exami nat i ons 

                                                 
26 The def endant  suggest s i n camer a i nspect i on of  pol i ce 

f i l es.    

27 Br i ef  of  Pl ai nt i f f - Respondent  ( St at e)  at  27.    

28 I d.    

29 Wi s.  Const .  Ar t .  VI I ,  § 3( 1) .    

30 See St at e v.  Jer r el l  C. J. ,  2005 WI  105,  ¶¶61,  69,  283 
Wi s.  2d 145,  699 N. W. 2d 110 ( Abr ahamson,  C. J. ,  concur r i ng) .    

31 Jer r el l ,  283 Wi s.  2d 145,  ¶67 ( Abr ahamson,  C. J. ,  
concur r i ng) .  

32 Mi t chel l  v.  St at e,  84 Wi s.  2d 325,  334,  267 N. W. 2d 349 
( 1978) .    
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and t r i al s when a cr i mi nal  def endant  i s not  gi ven access t o 

pol i ce r ecor ds and al l  non- pr i v i l eged i nf or mat i on ear l y i n t he 

pr ocess.   The cr i mi nal  j ust i ce syst em must  be r el i abl e t o 

convi ct  t he gui l t y and t o pr event  wr ongf ul  convi ct i on of  t he 

i nnocent .   The I nnocence Pr oj ect s acr oss t he count r y have 

demonst r at ed t hat  wr ongf ul  convi ct i ons do occur ,  even i n 

Wi sconsi n. 33  The i deal  i n our  l egal  syst em i s t hat  " [ s] oci et y 

wi ns not  onl y when t he gui l t y ar e convi ct ed but  when cr i mi nal  

t r i al s ar e f ai r . " 34  I ndeed,  " t he mor e we l ear n about  t he 

i nci dence of  wr ongf ul  convi ct i ons,  t he l ess i t  makes sense t o 

depr i ve a def endant  of  access t o r el evant  evi dence"  at  t he 

ear l i est  possi bl e oppor t uni t y. 35  The maj or i t y opi ni on 

acknowl edges t he wi sdom of  l aw enf or cement  and di st r i ct  

at t or neys adopt i ng t he pr act i ce pr oposed by t he def endant .   See 

maj or i t y op. ,  ¶81.    

¶138 The i nst ant  case pr esent s,  however ,  a quest i on of  

f i r st  i mpr essi on,  not  a quest i on t hat  t hi s cour t  has had 

occasi on t o consi der  or  addr ess pr evi ousl y. 36  I  am not  convi nced 

t hat  t hi s case i s an appr opr i at e one i n whi ch t o r ul e,  as a 

mat t er  of  t he i nher ent  or  super i nt endi ng power  of  t hi s cour t ,  

                                                 
33 See Rodney Uphof f ,  Convi ct i ng t he I nnocent :  Aber r at i on or  

Syst emi c Pr obl em?,  2006 Wi s.  L.  Rev.  739.    

34 Br ady v.  Mar yl and,  373 U. S.  83,  87 ( 1963) .    

35 See Pr osser ,  supr a not e 24,  at  614.  

36 The def endant  hi msel f  acknowl edges t hat  " no r epor t ed 
Wi sconsi n case has consi der ed t he def ense use of  a subpoena 
duces t ecum t o t he pol i ce f or  t hei r  i nvest i gat i ve r epor t s pr i or  
t o a pr el i mi nar y hear i ng .  .  .  . "   Br i ef  and Appendi x of  
Def endant - Appel l ant  at  13.    
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t hat  unl ess good cause exi st s,  l aw enf or cement  shoul d gi ve an 

accused access t o pol i ce r epor t s bef or e a pr el i mi nar y 

exami nat i on.   Under  t hese ci r cumst ances,  I  t her ef or e concl ude 

t hat  t hi s cour t  shoul d not  i n t he i nst ant  case i nvoke i t s 

super i nt endi ng aut hor i t y by est abl i shi ng a pr ocedur e al l owi ng 

def endant s access t o non- pr i v i l eged l aw enf or cement  r ecor ds 

pr i or  t o t he pr el i mi nar y hear i ng.       

¶139 For  t he r easons set  f or t h,  I  wr i t e separ at el y .   My 

r easoni ng and concl usi ons can be summar i zed as f ol l ows:   

( A)  None of  t he subpoena st at ut es and no ot her  st at ut e 

gi ves a subpoena r i ght  t o t he def endant  t o obt ai n and copy 

pol i ce i nvest i gat i on r epor t s pr i or  t o t he pr el i mi nar y 

hear i ng.  

( B)  The def endant ' s c l ai m of  a const i t ut i onal  r i ght  t o 

compul sor y pr ocess or  ef f ect i ve assi st ance of  counsel  do 

not  suppor t  t he def endant ' s r i ght  t o a subpoena f or  pol i ce 

f i l es under  t he c i r cumst ances of  t he i nst ant  case.   

( C)  Al t hough t he def endant  and t he t hi r d- par t y br i ef  

of  ami ci  cur i ae ( t he Of f i ce of  St at e Publ i c Def ender  and 

t he I nnocence Pr oj ect )  r ai se ser i ous quest i ons about  t he 

r el i abi l i t y  and f ai r ness of  pr el i mi nar y exami nat i ons and 

t r i al s when a cr i mi nal  def endant  i s not  gi ven access t o 

pol i ce r ecor ds pr i or  t o t he pr el i mi nar y hear i ng,  I  am 

r el uct ant  t o concl ude t hat  t hi s case i s an appr opr i at e one 

i n whi ch t o r ul e,  as a mat t er  of  t he i nher ent  or  

super i nt endi ng power s of  t hi s cour t ,  t hat  unl ess good cause 

exi st s,  l aw enf or cement  shoul d gi ve an accused access t o 
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pol i ce r epor t s bef or e t he pr el i mi nar y exami nat i on.   The 

pol i cy ar gument s of  t he def endant  and t he ami ci  do,  

however ,  deser ve f ur t her  and ser i ous at t ent i on,  as t he 

St at e' s br i ef  suggest s f r om t hi s cour t  i n i t s r ul e maki ng 

aut hor i t y or  f r om t he l egi s l at ur e.    

¶140 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  
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