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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Mi chel l e 

R.  Popenhagen,  seeks r evi ew of  a publ i shed cour t  of  appeal s 

deci s i on r ever si ng an or der  of  t he Ci r cui t  Cour t  f or  Onei da 

Count y,  Mar k Manger son,  Judge. 1  The ci r cui t  cour t  gr ant ed t he 

def endant ' s mot i on t o suppr ess bank document s t hat  pol i ce 

obt ai ned pur suant  t o a subpoena i ssued wi t hout  a showi ng of  

                                                 
1 St at e v.  Popenhagen,  2007 WI  App 16,  298 Wi s.  2d 388,  728 

N. W. 2d 45.     
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pr obabl e cause i n v i ol at i on of  Wi s.  St at .  § 968. 135 ( 2005- 06) , 2 

as wel l  as i ncr i mi nat i ng st at ement s t hat  t he def endant  made 

af t er  pol i ce conf r ont ed her  wi t h t he unl awf ul l y obt ai ned bank 

document s.   

¶2 I n r ever si ng t he c i r cui t  cour t ' s  or der ,  t he cour t  of  

appeal s concl uded t hat  t he def endant  cannot  r el y  on t he f eder al  

or  st at e const i t ut i on f or  suppr essi on and t hat  Wi s.  St at .  

§ 968. 135 does not  expr essl y pr ovi de t hat  a v i ol at i on of  t he 

st at ut e per mi t s suppr essi on as a r emedy.    

¶3 The i ssue on r evi ew i s whet her  t he c i r cui t  cour t  er r ed 

i n gr ant i ng t he def endant ' s mot i on t o suppr ess bot h t he bank 

document s and t he def endant ' s i ncr i mi nat i ng st at ement s.   The 

def endant  r ai ses f our  ar gument s i n suppor t  of  t he c i r cui t  

cour t ' s  or der .   The def endant  cont ends ( 1)  t hat  pol i ce obt ai ned 

her  bank document s and i ncr i mi nat i ng st at ement s i n v i ol at i on of  

her  Four t h Amendment 3 r i ght  t o pr i vacy;  ( 2)  t hat  pol i ce obt ai ned 

her  bank document s and i ncr i mi nat i ng st at ement s i n v i ol at i on of  

her  r i ght  t o pr i vacy under  Ar t i c l e I ,  Sect i on 11 of  t he 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

3 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
pr ovi des i n f ul l :  

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
war r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  
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Wi sconsi n Const i t ut i on; 4 ( 3)  t hat  t he bank document s wer e 

obt ai ned i n v i ol at i on of  Wi s.  St at .  § 968. 135 and t hat  

suppr essi on of  bot h t he bank document s and t he def endant ' s 

i ncr i mi nat i ng st at ement s i s an appr opr i at e r emedy;  and ( 4)  t hat  

t he c i r cui t  cour t  possessed i nher ent  aut hor i t y t o or der  

suppr essi on of  t he cont est ed evi dence obt ai ned by t he St at e' s 

" mi suse of  pr ocess. "    

¶4 We concl ude t hat  suppr essi on of  bot h t he bank 

document s and t he def endant ' s i ncr i mi nat i ng st at ement s i n t he 

pr esent  case i s an appr opr i at e r emedy when t he bank document s 

wer e obt ai ned i n v i ol at i on of  Wi s.  St at .  § 968. 135 and when t he 

i ncr i mi nat i ng st at ement s wer e obt ai ned by l aw enf or cement  

of f i cer s conf r ont i ng t he def endant  wi t h t he unl awf ul l y obt ai ned 

bank document s.   Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  

di d not  er r  as a mat t er  of  st at ut or y i nt er pr et at i on i n gr ant i ng 

t he def endant ' s mot i on t o suppr ess t he bank document s and t he 

def endant ' s i ncr i mi nat i ng st at ement s.   We r ever se t he deci s i on 

of  t he cour t  of  appeal s and af f i r m t he ci r cui t  cour t ' s  or der  t o 

suppr ess evi dence of  t he bank document s and i ncr i mi nat i ng 

st at ement s at  i ssue.   

                                                 
4 Ar t i c l e I ,  Sect i on 11 pr ovi des i n f ul l :   

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause,  suppor t ed 
by oat h or  af f i r mat i on,  and par t i cul ar l y descr i bi ng 
t he pl ace t o be sear ched and t he per sons or  t hi ngs t o 
be sei zed.  
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¶5 The cour t  of  appeal s addr essed t he const i t ut i onal  

i ssues.   Because we af f i r m t he ci r cui t  cour t ' s  or der  on 

st at ut or y gr ounds,  we l eave t he i nt er pr et at i on of  t he f eder al  

and st at e const i t ut i onal  pr ovi s i ons and f eder al  st at ut es 

r el at i ng t o t he obl i gat i ons of  banks t hat  t he cour t  of  appeal s 

addr essed f or  anot her  case i n whi ch t hese i ssues ar e 

det er mi nat i ve.        

I  

¶6 The r el evant  f act s ar e not  i n di sput e f or  pur poses of  

t hi s appeal .   The def endant  was an empl oyee at  Save Mor e Foods,  

a gr ocer y st or e i n Mi nocqua.   I n August  2004,  t he owner  of  Save 

Mor e Foods cont act ed t he Mi nocqua Pol i ce Depar t ment  and al l eged 

t hat  t he def endant  had i mpr oper l y obt ai ned money f r om t he st or e.   

The owner  speci f i cal l y al l eged t hat  t he def endant  had cashed 

checks at  t he st or e dr awn f r om account s cont ai ni ng i nsuf f i c i ent  

f unds and f ur t her  t hat  t he def endant  had st ol en money f r om t he 

st or e' s aut omat ed t el l er  machi ne.   Accor di ng t o t he compl ai nt  

and at t ached pol i ce r epor t ,  t he def endant  al l egedl y st ol e 

appr oxi mat el y $29, 000.       

¶7 As par t  of  t he St at e' s i nvest i gat i on,  t he di st r i ct  

at t or ney' s of f i ce sought  t hr ee subpoenas bef or e f i l i ng a 

compl ai nt .   Ci r cui t  Cour t  Judges Ki nney and Manger son si gned t he 

subpoenas,  or der i ng t he banks t o appear  bef or e t he c i r cui t  cour t  

on a dat e and t i me cer t ai n and t o br i ng Popenhagen' s speci f i ed 

bank r ecor ds or  t o mai l  t he bank r ecor ds t o t he Mi nocqua Pol i ce 

Depar t ment .   Al t hough an of f i cer  of  t he Mi nocqua Pol i ce 

Depar t ment  appar ent l y had f i l l ed out  an af f i dav i t ,  nei t her  t he 
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pol i ce nor  t he Onei da Count y Di s t r i ct  At t or ney' s  Of f i ce i ncl uded 

any af f i davi t  showi ng pr obabl e cause i n t he appl i cat i on t o t he 

c i r cui t  cour t  f or  t he subpoenas.   The ci r cui t  cour t  i ssued t he 

subpoenas wi t hout  r ecor di ng a f i ndi ng of  pr obabl e cause.    

¶8 A copy of  each subpoena i s at t ached her et o.   Each 

subpoena st at es t hat  i t  i s  i ssued pur suant  t o Wi s.  St at .  

§ 805. 07.   Sect i on 805. 07( 1)  s t at es t hat  " subpoenas shal l  be 

i ssued and ser ved i n accor dance wi t h ch.  885. " 5  Wi sconsi n St at .  

§ 885. 01 pr ovi des t hat  any j udge may si gn and i ssue a subpoena 

t o r equi r e t he " at t endance of  wi t nesses and t hei r  pr oduct i on of  

l awf ul  i nst r ument s of  evi dence i n any act i on,  mat t er  or  

pr oceedi ng or  t o be exami ned i nt o bef or e any cour t ,  magi st r at e,  

of f i cer  .  .  .  or  ot her  per son aut hor i zed t o t ake t est i mony i n 

t he st at e. "   Sect i on 972. 11( 1)  pr ovi des t hat  t he r ul es of  

pr act i ce i n c i v i l  act i ons shal l  be appl i cabl e i n al l  cr i mi nal  

pr oceedi ngs unl ess t he cont ext  of  t he sect i on mani f est l y  

r equi r es a di f f er ent  const r uct i on.   Sect i on 972. 11 f ur t her  

pr ovi des t hat  Chapt er  885 " shal l  appl y i n al l  cr i mi nal  

pr oceedi ngs. "        

¶9 Al t hough t he subpoenas on t hei r  f ace ar e i n a f or m 

subst ant i al l y  s i mi l ar  t o t he f or ms set  f or t h i n bot h 

§§ 805. 07( 4)  and 885. 02,  t he subpoenas do not  sat i sf y ei t her  

                                                 
5 The subpoenas i n t he pr esent  case wer e i ssued under  Wi s.  

St at .  § 885. 01,  whi ch aut hor i zes subpoenas t o be si gned and 
i ssued by a c i r cui t  cour t  j udge.   Sect i on 805. 07 aut hor i zes a 
subpoena t o be i ssued and si gned by an at t or ney of  r ecor d.   The 
subpoenas i n t he pr esent  case wer e not  s i gned by an at t or ney of  
r ecor d.  
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Wi s.  St at .  § 885. 01 or  § 805. 07.   The subpoenas di d not  r equi r e 

t he banks,  i n t he wor ds of  ei t her  st at ut e,  t o at t end an " act i on,  

mat t er  or  pr oceedi ng pendi ng or  t o be exami ned i nt o bef or e"  t he 

c i r cui t  cour t . 6  For  an expl anat i on of  why t hese subpoenas do not  

sat i sf y Wi s.  St at .  §§ 885. 01 or  805. 07,  namel y because no 

pr oceedi ng i s pendi ng,  see St at e v.  Schaef er ,  2008 WI  25,  ¶44,  

___ Wi s.  2d ___,  746 N. W. 2d 457,  and Par t  A of  t he concur r i ng 

opi ni on,  ¶¶102- 125 ( Abr ahamson,  C. J. ,  concur r i ng) .    

¶10 The Di st r i ct  At t or ney appar ent l y conceded i n t he 

c i r cui t  cour t  t hat  i t  used t he wr ong f or m of  subpoena. 7  Bot h t he 

Di st r i ct  At t or ney and t he def endant  agr eed i n t he c i r cui t  cour t  

t hat  t he St at e shoul d have f ol l owed,  but  di d not  f ol l ow,  Wi s.  

St at .  § 968. 135.   The Di st r i ct  At t or ney and t he def endant  

di sagr eed i n t he c i r cui t  cour t  whet her  suppr essi on i s t he 

appr opr i at e r emedy f or  t he er r or .   The ci r cui t  cour t  suppr essed 

t he bank r ecor ds and i ncr i mi nat i ng st at ement s under  § 968. 135.  

¶11 I n t he cour t  of  appeal s t he onl y st at ut e t he par t i es 

br i ef ed r el at i ng t o t he subpoenas was Wi s.  St at .  § 968. 135.   The 

cour t  of  appeal s r ul ed on § 968. 135,  decl ar i ng t hat  suppr essi on 

was not  avai l abl e i n t he pr esent  case as a r emedy f or  t he 

v i ol at i on of  § 968. 135.   

                                                 
6 Wi s.  St at .  § 885. 01( 1) .   Wi sconsi n St at .  § 805. 07( 1)  

s i mi l ar l y pr ovi des t hat  a subpoena i ssued by an at t or ney i n a 
c i v i l  act i on i s t o compel  at t endance of  a wi t ness f or  
deposi t i on,  hear i ng or  t r i al  i n an act i on or  speci al  pr oceedi ng.   

7 The St at e' s br i ef  bef or e t hi s  cour t  asser t s  t hat  t he 
pr osecut i ng at t or ney conceded at  c i r cui t  cour t  t hat  t he of f i ce 
used t he wr ong f or m.   St at e' s br i ef  at  5- 6.  
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¶12 The def endant ' s  pet i t i on f or  r evi ew i n t hi s  cour t  

r ai sed t he f ol l owi ng i ssue:  " I s suppr essi on of  evi dence a r emedy 

f or  v i ol at i on of  Sec.  968. 135 whi ch r equi r es pr obabl e cause f or  

t he i ssuance of  a subpoena f or  document s?" 8  The onl y st at ut e t he 

def endant  and t he St at e addr essed i n t hi s cour t  r el at i ng t o t he 

subpoenas was Wi s.  St at .  § 968. 135. 9   

¶13 Havi ng t aken t hi s case t o addr ess t he i ssue whet her  

t he r emedy of  suppr essi on i s avai l abl e when bank r ecor ds wer e 

obt ai ned by t he di st r i ct  at t or ney wi t h a subpoena t hat  di d not  

                                                 
8 The ot her  t hr ee i ssues r el at e t o t he def endant ' s st at e 

const i t ut i onal  r i ght  t o an expect at i on of  pr i vacy i n t he bank 
r ecor ds;  t he def endant ' s Four t h Amendment  r i ght  t o an 
expect at i on of  pr i vacy i n t he bank r ecor ds;  and t he cour t ' s  
i nher ent  power  t o or der  suppr essi on of  evi dence.    

9 Wi sconsi n St at .  § ( Rul e)  809. 62( 6)  pr ovi des t hat  i f  a 
pet i t i on f or  r evi ew i s gr ant ed,  t he pet i t i oner  cannot  r ai se or  
ar gue i ssues not  set  f or t h i n t he pet i t i on unl ess or der ed 
ot her wi se by t hi s cour t .   The cour t  has not  or der ed t hat  any 
ot her  i ssue be ar gued.   
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compl y wi t h t he pr obabl e cause af f i davi t  r equi r ement  of  Wi s.  

St at .  § 968. 135,  we addr ess t hat  i ssue. 10         

¶14 Wi sconsi n St at .  § 968. 135 r equi r es " a showi ng of  

pr obabl e cause"  bef or e a cour t  may i ssue a subpoena under  t hat  

sect i on.   The St at e does not  di sput e t hat  t he subpoenas 

r equi r i ng pr oduct i on of  t he def endant ' s bank document s wer e 

i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135.   The st at ut e 

pr ovi des i n f ul l  as f ol l ows:   

Subpoena f or  document s.  Upon t he r equest  of  t he 
at t or ney gener al  or  a di st r i ct  at t or ney and upon a 
showi ng of  pr obabl e cause under  s.  968. 12,  a cour t  
shal l  i ssue a subpoena r equi r i ng t he pr oduct i on of  
document s,  as speci f i ed i n s.  968. 13( 2) .   The 
document s shal l  be r et ur nabl e t o t he cour t  whi ch 
i ssued t he subpoena.   Mot i ons t o t he cour t ,  i ncl udi ng,  
but  not  l i mi t ed t o,  mot i ons t o quash or  l i mi t  t he 
subpoena,  shal l  be addr essed t o t he cour t  whi ch i ssued 

                                                 
10 Just i ce Pr osser ' s concur r ence,  ¶¶119,  126,  concl udes t hat  

suppr essi on of  bot h t he bank document s and t he i ncr i mi nat i ng 
st at ement s was pr oper  because Wi s.  St at .  § 968. 22,  gover ni ng 
def i c i enci es i n sear ch war r ant s,  af f or ds t he c i r cui t  cour t  
di scr et i on t o suppr ess evi dence obt ai ned i n v i ol at i on of  a 
subpoena st at ut e when such vi ol at i on i s nont echni cal  or  af f ect s 
t he def endant ' s subst ant i al  r i ght s.  Just i ce Zi egl er ' s 
concur r ence/ di ssent ,  ¶¶133,  136,  concl udes t hat  suppr essi on of  
t he bank document s ( but  not  t he i ncr i mi nat i ng st at ement s)  was 
pr oper  because even when t he r emedy of  suppr essi on i s not  
aut hor i zed by any st at ut e,  t he c i r cui t  cour t  has i nher ent  
aut hor i t y t o suppr ess evi dence obt ai ned pur suant  t o a def ect i ve 
subpoena.   Because we concl ude t hat  suppr essi on of  bot h t he bank 
document s and t he i ncr i mi nat i ng st at ement s was pr oper  under  Wi s.  
St at .  § 968. 135,  we need not  addr ess t he quest i on whet her  
suppr essi on of  evi dence obt ai ned by a def ect i ve subpoena f al l s  
wi t hi n Wi s.  St at .  § 968. 22 gover ni ng def ect i ve sear ch war r ant s;  
or  wi t hi n t he c i r cui t  cour t ' s  i nher ent  aut hor i t y;  or  wi t hi n Wi s.  
St at .  § 805. 18( 1)  r equi r i ng a cour t  t o di sr egar d any er r or  or  
def ect  i n pr oceedi ngs t hat  does not  af f ect  t he subst ant i al  
r i ght s of  t he adver se par t y.  
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t he subpoena.   Any per son who unl awf ul l y r ef uses t o 
pr oduce t he document s may be compel l ed t o do so as 
pr ovi ded i n ch.  785.   Thi s sect i on does not  l i mi t  or  
af f ect  any ot her  subpoena aut hor i t y pr ovi ded by l aw.  

¶15 The banks compl i ed wi t h t hei r  r espect i ve subpoenas,  

del i ver i ng bank st at ement s,  deposi t  s l i ps,  and cancel l ed checks 

t o t he Mi nocqua Pol i ce Depar t ment .   Havi ng obt ai ned her  bank 

document s,  pol i ce of f i cer s i nt er vi ewed t he def endant ,  

conf r ont i ng her  wi t h her  bank document s.   The of f i cer s expl ai ned 

t o t he def endant  t hat  her  bank deposi t s cor r esponded i n t i me and 

amount  t o money r epor t ed mi ssi ng f r om Save Mor e Foods.   At  t hat  

poi nt ,  t he def endant  made sever al  i ncr i mi nat i ng st at ement s.   No 

t r anscr i pt  of  t he def endant ' s r emar ks i s i n t he r ecor d;  t he 

r emar ks ar e r ecount ed i n summar y f ashi on i n a pol i ce r epor t  t hat  

i s  i n t he r ecor d.    

¶16 The def endant  was char ged wi t h t hef t  of  mor e t han 

$10, 000 cont r ar y t o Wi s.  St at .  § 943. 20( 1) ( b)  and ( 3) ( c) .   I n a 

pr et r i al  mot i on,  t he def endant  moved t o suppr ess bot h her  bank 

document s and t he st at ement s she made af t er  bei ng conf r ont ed 

wi t h t hose document s.    

¶17 The ci r cui t  cour t  gr ant ed t he def endant ' s mot i on.   The 

ci r cui t  cour t  r easoned t hat  t he def endant  had a r i ght  t o pr i vacy 

i n her  bank document s under  t he Four t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on.   The ci r cui t  cour t  f ur t her  r easoned t hat  

suppr essi on i s an appr opr i at e r emedy not  onl y f or  t he St at e' s 

const i t ut i onal  v i ol at i ons but  al so f or  t he St at e' s v i ol at i on of  

Wi s.  St at .  § 968. 135.  
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¶18 The St at e appeal ed t he ci r cui t  cour t ' s  or der ,  and a 

di v i ded cour t  of  appeal s r ever sed t he or der .   The maj or i t y of  

t he cour t  of  appeal s hel d t hat  t he def endant  had no r i ght  t o 

pr i vacy i n her  bank document s under  ei t her  t he Uni t ed St at es or  

t he Wi sconsi n Const i t ut i on and t hat  suppr essi on i s not  a pr oper  

r emedy when evi dence i s obt ai ned i n v i ol at i on of  Wi s.  St at .  

§ 968. 135.    

¶19 The di ssent i ng opi ni on concl uded t hat  Wi s.  St at .  

§ 968. 135 est abl i shes a per son' s r easonabl e expect at i on of  

pr i vacy i n bank document s i n t he cont ext  of  cr i mi nal  

pr oceedi ngs;  t hat  t he St at e never  expl ai ned i t s f ai l ur e t o 

compl y wi t h t he st at ut e and t her ef or e commi t t ed a f l agr ant  

v i ol at i on of  t he st at ut e;  and t hat  t he onl y appr opr i at e r emedy 

i s t he suppr essi on of  t he bank document s and t he t ai nt ed 

i ncr i mi nat i ng st at ement s.   

I I  

¶20 The St at e cont ends t hat  t he c i r cui t  cour t  er r ed i n 

suppr essi ng as evi dence t he bank document s and t he i ncr i mi nat i ng 

st at ement s f or  t he f ol l owi ng r easons:   ( A)  The def endant  l acked 

st andi ng t o chal l enge t he subpoenas i ssued t o her  banks;  ( B)  

Suppr essi on of  t he bank document s i s not  an appr opr i at e r emedy 

f or  v i ol at i on of  Wi s.  St at .  § 968. 135;  and ( C)  Suppr essi on of  

t he def endant ' s i ncr i mi nat i ng st at ement s as evi dence i s not  an 

appr opr i at e r emedy f or  v i ol at i on of  § 968. 135 i n obt ai ni ng t he 

subpoena f or  t he bank st at ement s.   We r ej ect  each of  t hese 

ar gument s,  concl udi ng t hat  t he def endant  had st andi ng t o 

chal l enge t he subpoenas i ssued t o her  banks and t hat  suppr essi on 
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of  t he bank document s and i ncr i mi nat i ng st at ement s as evi dence 

i s an appr opr i at e r emedy f or  v i ol at i on of  Wi s.  St at .  § 968. 135.    

A 

¶21 We f i r st  consi der  whet her  t he def endant  had t he 

r equi s i t e st andi ng t o chal l enge t he subpoenas i ssued t o her  

banks under  Wi s.  St at .  § 968. 135.    

¶22 The St at e asser t s t hat  onl y t he banks,  as t ar get s of  

t he subpoenas,  coul d move t o quash or  l i mi t  t he subpoenas f or  

l ack of  pr obabl e cause,  even t hough t he st at ut e does not  

expr essl y l i mi t  t he mot i ons t o t hose made by t he t ar get  of  t he 

subpoenas.   The St at e f ur t her  ar gues t hat  t he l egi s l at i ve 

hi st or y of  Wi s.  St at .  § 968. 135 r ef l ect s a l egi sl at i ve i nt ent  t o 

expand t he pr osecut or ' s i nvest i gat i ve aut hor i t y t o obt ai n 

i nf or mat i on by subpoena f r om t hi r d par t i es not  suspect ed of  

cr i mi nal  act i v i t y and t hat  gi v i ng st andi ng t o t he per son whose 

document s ar e bei ng sought  cont r avenes t he l egi s l at i ve pur pose.  

¶23 A det er mi nat i on of  st andi ng pr esent s a quest i on of  l aw 

t hat  we deci de i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s but  benef i t i ng f r om t hei r  anal yses. 11   

¶24 A per son has st andi ng t o seek j udi c i al  i nt er vent i on 

when t hat  per son has " a per sonal  st ake i n t he out come" 12 and i s 

                                                 
11 Zel l ner  v.  Cedar bur g Sch.  Di st . ,  2007 WI  53,  ¶13,  300 

Wi s.  2d 290,  731 N. W. 2d 240.  

12 Vi l l .  of  Sl i nger  v.  Ci t y of  Har t f or d,  2002 WI  App 187,  
¶9,  256 Wi s.  2d 859,  650 N. W. 2d 81 ( c i t i ng Ci t y of  Madi son v.  
Town of  Fi t chbur g,  112 Wi s.  2d 224,  228,  332 N. W. 2d 782 ( 1983) ) .    
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" di r ect l y af f ect ed by t he i ssues i n cont r over sy. " 13  Under  

Wi sconsi n l aw,  st andi ng " shoul d not  be const r ued nar r owl y or  

r est r i ct i vel y, "  but  r at her  shoul d be const r ued br oadl y i n f avor  

of  t hose seeki ng access t o t he cour t s. 14 

¶25 The def endant  meet s t he t est  f or  st andi ng.   I n 

r equi r i ng a showi ng of  pr obabl e cause and a cour t  or der ,  Wi s.  

St at .  § 968. 135 pr ot ect s t he i nt er est s of  per sons whose 

document s ar e sought  i n addi t i on t o pr ot ect i ng t he i nt er est s of  

t he per son on whom a subpoena i s  ser ved.   The s t at ut e pr event s  

unwar r ant ed f i shi ng expedi t i ons.   

¶26 The St at e sought  t he def endant ' s bank document s i n 

cont empl at i on of  char gi ng t he def endant  wi t h a cr i me and usi ng 

t he bank document s agai nst  her .   Cl ear l y t he def endant  had a 

" per sonal  st ake"  i n t he quest i on whet her  t he St at e' s subpoenas 

wer e val i d;  she woul d be " di r ect l y af f ect ed"  by t he r esol ut i on 

of  t hi s quest i on.  

¶27 Fur t her mor e,  al t hough t he St at e ar gues t hat  onl y t he 

per son or  i nst i t ut i on who has been subpoenaed t o pr oduce 

document s has st andi ng t o oppose a subpoena i ssued under  Wi s.  

St at .  § 968. 135,  t hi s posi t i on i s bel i ed by t he l anguage of  t he 

st at ut e i t sel f .   Sect i on 968. 135 pr ovi des si mpl y t hat  subpoenas 

i ssued accor di ng t o i t s pr ovi s i ons ar e subj ect  t o " [ m] ot i ons t o 

t he cour t ,  i ncl udi ng,  but  not  l i mi t ed t o,  mot i ons t o quash or  

                                                 
13 Vi l l .  of  Sl i nger ,  256 Wi s.  2d 859,  ¶9 ( c i t i ng Ramme v.  

Ci t y of  Madi son,  37 Wi s.  2d 102,  116,  154 N. W. 2d 296 ( 1967) ) .    

14 Bence v.  Ci t y of  Mi l waukee,  107 Wi s.  2d 469,  478,  320 
N. W. 2d 199 ( 1982) .  
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l i mi t  t he subpoena. "   The st at ut e does not  l i mi t  t he per sons who 

may br i ng such mot i ons.    

¶28 The St at e' s r el i ance on t he l egi s l at i ve hi st or y t o 

suppor t  i t s  ar gument  t hat  t he def endant  does not  have st andi ng 

i s unper suasi ve.   We agr ee wi t h t he St at e t hat  a not e t o an 

ear l y dr af t  of  Wi s.  St at .  § 968. 135 acknowl edges t hat  t he 

l egi s l at ur e i nt ended § 968. 135 t o gi ve pr osecut or s new aut hor i t y  

t o conduct  i nvest i gat i ons.   Never t hel ess,  t he l egi s l at i ve 

hi st or y does not  l i mi t  t he per sons who may make a mot i on under  

§ 968. 135. 15   

¶29 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  has st andi ng t o chal l enge subpoenas i ssued t o t he 

banks under  Wi s.  St at .  § 968. 135.   

B 

¶30 The St at e concedes,  and pr oper l y so,  t hat  cont r ar y t o 

t he r equi r ement s of  Wi s.  St at .  § 968. 135 no showi ng of  pr obabl e 

cause was made t o t he c i r cui t  cour t  bef or e t he c i r cui t  cour t  

i ssued t he subpoenas.   We must  t her ef or e consi der  whet her  

suppr essi on of  t he bank document s i s an appr opr i at e r emedy f or  

t he v i ol at i on of  § 968. 135.   The t er m " suppr essi on"  appear s t o 

be empl oyed or di nar i l y  when evi dence i s i nadmi ssi bl e f or  havi ng 

been unl awf ul l y obt ai ned;  t he t er m " excl usi on"  or di nar i l y  cover s 

                                                 
15 Bi l l  Dr af t i ng Fi l e on 1979 S. B.  221,  avai l abl e at  

Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n St r eet ,  
Madi son,  Wi sconsi n.   
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a v i ol at i on of  t he r ul es of  evi dence. 16  The t er ms,  however ,  ar e 

of t en used i nt er changeabl y i nasmuch as suppr essi on and excl usi on 

have t he same ef f ect :   The evi dence cannot  be pr esent ed i n 

cour t .   

¶31 I n t he pr esent  case,  t he c i r cui t  cour t  or der ed 

suppr essi on of  t he bank document s on undi sput ed f act s on t he 

basi s of  Wi s.  St at .  § 968. 135.   The deci s i on whet her  t o suppr ess 

evi dence,  when based on appl i cat i on of  a const i t ut i onal  

pr ovi s i on t o undi sput ed f act s on t he r ecor d,  i s  a quest i on of  

l aw t hat  we det er mi ne i ndependent l y of  t he c i r cui t  cour t  and 

cour t  of  appeal s but  benef i t i ng f r om t hei r  anal yses. 17  The 

pr esent  case does not  i nvol ve const i t ut i onal  i nt er pr et at i on.  

¶32 St at ut or y i nt er pr et at i on and appl i cat i on of  a st at ut e 

t o undi sput ed f act s ar e or di nar i l y  quest i ons of  l aw t hat  t hi s 

cour t  deci des i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

                                                 
16 See St at e v.  Ei chman,  155 Wi s.  2d 552,  562- 63,  570- 73,  

456 N. W. 2d 143 ( 1990)  ( expl ai ni ng t hat  f or  pur poses of  a st at ut e 
gover ni ng r i ght  of  appeal ,  suppr essi on " gener al l y bar s admi ssi on 
of  evi dence at  t r i al  as a r esul t  of  gover nment al  mi sconduct ,  
such as a const i t ut i onal  v i ol at i on, "  whi l e excl usi on " gener al l y  
i nvol ves onl y a v i ol at i on of  t he r ul es of  evi dence" )  ( c i t at i ons 
omi t t ed) ;  Bl ack' s Law Di ct i onar y ( 8t h ed.  2004)  605,  1481 
( def i ni ng " excl usi on of  evi dence"  as " [ a]  t r i al  j udge' s 
det er mi nat i on t hat  an i t em of f er ed as evi dence may not  be 
pr esent ed t o t he t r i er  of  f act " ;  def i ni ng " suppr essi on of  
evi dence"  as " [ a]  t r i al  j udge' s r ul i ng t hat  evi dence of f er ed by 
a par t y shoul d be excl uded because i t  was i l l egal l y acqui r ed" ) .     

17 St at e v.  Dr ew,  2007 WI  App 213,  ¶11,  305 Wi s.  2d 641,  740 
N. W. 2d 404 ( i n consi der i ng a mot i on t o suppr ess,  a r evi ewi ng 
cour t  accept s t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess 
c l ear l y er r oneous and i ndependent l y deci des t he cor r ect  
appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose f act s) .    
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appeal s but  benef i t i ng f r om t hei r  anal yses. 18  Accor di ngl y,  we 

r evi ew t he ci r cui t  cour t ' s  deci s i on t o suppr ess evi dence under  

Wi s.  St at .  § 968. 135 i ndependent l y of  t he c i r cui t  cour t  and 

cour t  of  appeal s but  benef i t i ng f r om t hei r  anal yses.  

¶33 I n deci di ng t o suppr ess t he def endant ' s bank document s 

as evi dence,  t he c i r cui t  cour t  r easoned t hat  f ai l ur e t o suppr ess 

t he bank document s woul d under mi ne t he st at ut e:  

I f  we woul d al l ow t hose document s t o be subpoenaed,  
and t el l  t he def endant  she may have a per sonal  r i ght  
t o sue t he pol i ce depar t ment  because t hey vi ol at ed her  
r i ght s,  and t hen al l owed t he i nf or mat i on t hat  was 
i l l egal l y obt ai ned i n at  t he cr i mi nal  t r i al ,  t hen we 
woul d emascul at e t he c l ear  di r ect i ves of  
968. 135 .  .  .  .    

¶34 The St at e cont ends t hat  t he c i r cui t  cour t  er r ed as a 

mat t er  of  l aw i n i nt er pr et i ng and appl y i ng Wi s.  St at .  § 968. 135.  

The St at e asser t s t hat  § 968. 135 does not  per mi t  a mot i on t o 

suppr ess document s as a r emedy f or  a v i ol at i on of  t he st at ut e.   

The St at e i s cor r ect  t hat  t he st at ut e i s s i l ent  about  t he 

suppr essi on of  any evi dence.   The st at ut e r ef er s speci f i cal l y 

onl y t o quashi ng or  l i mi t i ng t he subpoena;  i t  makes no r ef er ence 

t o suppr essi ng or  excl udi ng evi dence.       

                                                 
18 Mar quet t e S.  v.  Bobby G. ,  2007 WI  77,  ¶42,  301 

Wi s.  2d 531,  734 N. W. 2d 81.   

The deci s i on whet her  t o admi t  or  excl ude evi dence based on 
a v i ol at i on of  evi dent i ar y r ul es or di nar i l y  l i es wi t hi n t he 
c i r cui t  cour t ' s  di scr et i on.   Lei t i nger  v.  DBar t ,  I nc. ,  2007 WI  
84,  ¶18,  302 Wi s.  2d 110,  736 N. W. 2d 1.   I n t he i nst ant  case,  
t he c i r cui t  cour t  di d not  base i t s deci s i on t o suppr ess and 
excl ude evi dence on a v i ol at i on of  t he evi dent i ar y r ul es.   The 
ci r cui t  cour t ' s  or der  we r evi ew was based on an i nt er pr et at i on 
of  Wi s.  St at .  § 968. 135.     
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¶35 St at ut or y i nt er pr et at i on begi ns wi t h t he t ext  of  t he 

st at ut e.   We al so i nt er pr et  st at ut or y l anguage i n t he cont ext  i n 

whi ch i t  i s  used and i n l i ght  of  t he sur r oundi ng or  c l osel y 

r el at ed st at ut es.   St at ut es ar e i nt er pr et ed t o gi ve ef f ect  t o 

each wor d,  t o avoi d sur pl usage,  t o f ul f i l l  t he obj ect i ves of   

t he st at ut e,  and t o avoi d absur d or  unr easonabl e r esul t s.      

¶36 Wi sconsi n St at .  § 968. 135 pr ovi des i n f ul l :  

Subpoena f or  document s.  Upon t he r equest  of  t he 
at t or ney gener al  or  a di st r i ct  at t or ney and upon a 
showi ng of  pr obabl e cause under  s.  968. 12,  a cour t  
shal l  i ssue a subpoena r equi r i ng t he pr oduct i on of  
document s,  as speci f i ed i n s.  968. 13( 2) .   The 
document s shal l  be r et ur nabl e t o t he cour t  whi ch 
i ssued t he subpoena.   Mot i ons t o t he cour t ,  i ncl udi ng,  
but  not  l i mi t ed t o,  mot i ons t o quash or  l i mi t  t he 
subpoena,  shal l  be addr essed t o t he cour t  whi ch i ssued 
t he subpoena.   Any per son who unl awf ul l y r ef uses t o 
pr oduce t he document s may be compel l ed t o do so as 
pr ovi ded i n ch.  785.   Thi s sect i on does not  l i mi t  or  
af f ect  any ot her  subpoena aut hor i t y pr ovi ded by l aw.  

¶37 By i t s pl ai n t er ms,  Wi s.  St at .  § 968. 135 pr ovi des t hat  

subpoenas i ssued under  i t s t er ms may be r evi ewed by t he c i r cui t  

cour t  upon " [ m] ot i ons t o t he cour t ,  i ncl udi ng,  but  not  l i mi t ed 

t o,  mot i ons t o quash or  l i mi t  t he subpoena. "  

¶38 The quest i on pr esent ed i s t he meani ng of  t he st at ut or y 

l anguage " [ m] ot i ons t o t he cour t ,  i ncl udi ng,  but  not  l i mi t ed t o,  

mot i ons t o quash or  l i mi t  t he subpoena. "   Mor e speci f i cal l y,  t he 

quest i on pr esent ed i s:   Does t he cl ass of  mot i ons t hat  may be 

br ought  i n r esponse t o a subpoena i ssued under  Wi s.  St at .  

§ 968. 135 i ncl ude a mot i on t o suppr ess document s obt ai ned 

pur suant  t o a subpoena i ssued i n v i ol at i on of  Wi s.  St at .  

§ 968. 135?  Al t hough t he answer  t o t hi s quest i on i s not  
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expl i c i t l y  set  f or t h i n t he st at ut e,  t he answer  i s evi dent  upon 

cl ose exami nat i on of  t he t ext  of  t he st at ut e.   

¶39 The wor d " mot i ons"  i s used i n Wi s.  St at .  § 968. 135 

al ong wi t h t he phr ase " i ncl udi ng but  not  l i mi t ed t o"  and al ong 

wi t h t he speci f i c  enumer at i on of  mot i ons " t o quash"  and " t o 

l i mi t "  t he subpoena.   These t hr ee aspect s of  t he t ext  must  be 

exami ned.  

¶40 The wor d " mot i on"  i s br oadl y  def i ned i n t he st at ut es 

as an appl i cat i on f or  an or der . 19  The mot i on t o suppr ess 

evi dence i n t he pr esent  case f al l s wi t hi n t he def i ni t i on of  t he 

wor d " mot i on. "    

¶41 We next  exami ne t he wor ds " mot i ons t o t he cour t  

i ncl udi ng but  not  l i mi t ed t o. "   I n common par l ance t hese wor ds 

pl ai nl y pr ovi de t hat  t he t wo enumer at ed mot i ons ar e not  t he onl y 

mot i ons t hat  may be br ought  i n r esponse t o a subpoena i ssued 

under  § 968. 135.   So t oo i n l egi s l at i ve par l ance,  t he phr ase 

" i ncl udi ng but  not  l i mi t ed t o"  i n a st at ut e i s gener al l y gi ven 

an expansi ve meani ng,  i ndi cat i ng t hat  t he wor ds t hat  f ol l ow t he 

gener al  phr ase ar e but  a par t  of  t he whol e. 20  I n cont r ast ,  had 

t he st at ut e pr ovi ded t hat  a mot i on under  § 968. 135 means a 

                                                 
19 Wi s.  St at .  ( Rul e)  § 971. 30( 1) .  

20 Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves v.  Wi s.  DNR,  
2004 WI  40,  ¶17 n. 11,  270 Wi s.  2d 318,  677 N. W. 2d 612.  

The Wi sconsi n Bi l l  Dr af t i ng Manual  2006- 2007 expl ai ns t hat  
usi ng t he phr ase " but  i s not  l i mi t ed t o"  al ong wi t h t he wor d 
" i ncl udes"  i s r edundant .   Wi sconsi n Bi l l  Dr af t i ng Manual  2006-
2007,  § 2. 01( 1) ( i )  at  39.   
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mot i on t o quash or  a mot i on t o l i mi t ,  t he wor d " means"  woul d 

or di nar i l y  l i mi t  any mot i on t o t he t wo enumer at ed mot i ons. 21     

¶42 We ar e t hus l ed t o t he st at ut or i l y  enumer at ed mot i ons 

t o quash or  t o l i mi t .   The quest i on t hen becomes whet her  t he 

enumer at i on of  t he t wo mot i ons l i mi t s i n some way ot her  mot i ons 

t hat  may be br ought  under  Wi s.  St at .  § 968. 135.   Thr ee r ul es of  

st at ut or y i nt er pr et at i on ( somet i mes cal l ed maxi ms or  canons)  

assi st  us i n answer i ng t hi s quest i on.   The canons ar e r ul es of  

st at ut or y i nt er pr et at i on,  not  r ul es of  l aw.   Canons of  st at ut or y 

i nt er pr et at i on ar e ai ds t o ascer t ai ni ng t he meani ng of  a 

st at ut e.   A canon i s not  a f i nal  or  excl usi ve met hod of  

i nt er pr et at i on. 22    

¶43 One r ul e t o be used i n i nt er pr et i ng t he wor d 

" i ncl udes"  i s t hat  t he wor d may be i nt er pr et ed cont r ar y t o i t s 

or di nar y,  non- excl usi ve meani ng.   The wor d " i ncl udes"  may 

t her ef or e be r ead as a t er m of  l i mi t at i on or  enumer at i on,  so 

t hat  a st at ut e encompasses onl y  t hose pr ovi s i ons or  except i ons 

speci f i cal l y l i s t ed.   Thi s cour t  has,  however ,  adopt ed t hi s 

l i mi t ed r eadi ng of  " i ncl udes"  onl y when t her e i s some t ext ual  

                                                 
21 Wi sconsi n Bi l l  Dr af t i ng Manual  2007- 2008,  § 2. 01( 1) ( i )  at  

39.    

22 St at e v.  Campbel l ,  102 Wi s.  2d 243,  246,  306 N. W. 2d 272 
( Ct .  App.  1981)  ( quot i ng Hel ver i ng v.  St ockhol ms Enski l da Bank,  
293 U. S.  84,  89 ( 1934) ) .  
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evi dence t hat  t he l egi s l at ur e i nt ended t he wor d " i ncl udes"  t o be 

i nt er pr et ed as a t er m of  l i mi t at i on or  enumer at i on. 23   

¶44 Thi s l i mi t ed r eadi ng of  t he wor d " i ncl udes"  i s not  

appl i cabl e t o t he pr esent  case.   The t ext  of  Wi s.  St at .  

                                                 
23 St at e v.  James P. ,  2005 WI  80,  ¶26,  281 Wi s.  2d 685,  698 

N. W. 2d 95;  Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves,  270 
Wi s.  2d 318,  ¶17 n. 11.  

Thi s l i mi t ed meani ng of  t he wor d " i ncl udes"  was r eached by 
t he cour t ' s  usi ng t he maxi m of  st at ut or y i nt er pr et at i on 
expr essi o uni us est  excl usi o al t er i us ( " t he expr ess ment i on of  
one mat t er  excl udes ot her  s i mi l ar  mat t er s not  ment i oned" ) .   See 
FAS,  LLC v.  Town of  Bass Lake,  2007 WI  73,  ¶27,  301 Wi s.  2d 321,  
733 N. W. 2d 287.  

The maxi m expr essi o uni us est  excl usi o al t er i us or di nar i l y  
appl i es when a st at ut e l i s t s,  f or  exampl e,  per sons,  t hi ngs,  or  
f or ms of  conduct  wi t hout  any gener al  wor d pr ecedi ng or  f ol l owi ng 
t he l i s t i ng.   Accor di ng t o t he maxi m,  t he i nf er ence i s t hat  al l  
omi ssi ons f r om t he l i s t i ng ar e excl uded f r om appl i cat i on of  t he 
st at ut e.   2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  St at ut es 
and St at ut or y Const r uct i on ( 7t h ed.  2007)  § 47: 23,  at  375- 77.    

Al t hough t he maxi m expr essi o uni us est  excl us i o al t er i us 
does not  by i t s  t er ms appl y t o Wi s.  St at .  § 968. 135,  because t he 
st at ut e has onl y an enumer at i on,  not  gener al  l anguage,  t he 
Wi sconsi n Bi l l  Dr af t i ng Manual  expl ai ns t hat  our  cour t  has 
never t hel ess appl i ed t he maxi m of  expr essi o uni us t o st at ut or y  
l anguage usi ng t he wor d " i ncl udes, "  when some f act ual  evi dence 
exi st s t hat  t he l egi s l at ur e i nt ended t o l i mi t  appl i cat i on of  t he 
st at ut e t o t hose i t ems enumer at ed.   Wi sconsi n Bi l l  Dr af t i ng 
Manual  2006- 2007,  § 2. 01( 1) ( i )  at  39.    

For  addi t i onal  cases consi der i ng t he maxi m expr essi o uni us 
est  excl usi o al t er i us,  see,  e. g. ,  St at e v.  Del aney,  2003 WI  9,  
¶¶22- 23,  259 Wi s.  2d 77,  658 N. W. 2d 416;  St at e ex r el .  Har r i s v.  
Lar son,  64 Wi s.  2d 521,  527,  219 N. W. 2d 335 ( 1974) .  

The cases somet i mes r ef er  t o t hi s " excl usi o"  maxi m as 
i ncl usi o uni us est  excl usi o al t er i us.   See,  e. g. ,  Koest l er  v.  
Pol l ar d,  162 Wi s.  2d 797,  804 n. 4,  471 N. W. 2d 7 ( 1991) ;  Rober t s 
v.  Sackvi l l e Canni ng Co. ,  247 Wi s.  277,  279,  19 N. W. 2d 295 
( 1945) .  
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§ 968. 135 cont ai ns no i ndi cat i on t hat  t he l egi sl at ur e i nt ended 

t he wor d " i ncl udes"  as a t er m of  l i mi t at i on or  enumer at i on or  

t hat  t he wor d " mot i ons"  be l i mi t ed i n Wi s.  St at .  § 968. 135 t o 

t he t wo enumer at ed mot i ons.   Nor  i s t her e any ot her  evi dence of  

such a l egi s l at i ve i nt ent .  

¶45 A second r ul e t o be used i n i nt er pr et i ng t he wor d 

" i ncl udes"  i s t o gi ve t he wor d i t s common,  br oad,  non- excl usi ve 

meani ng. 24  Appl y i ng t hi s r ul e of  i nt er pr et at i on we woul d 

concl ude t hat  t he mot i on t o suppr ess i n t he pr esent  case f al l s 

wi t hi n Wi s.  St at .  § 968. 135.   

¶46 A t hi r d r ul e t o be used i n i nt er pr et i ng t he wor d 

" i ncl udes"  i s ej usdem gener i s,  whi ch l i t er al l y means " of  t he 

same ki nd. "   Thi s r ul e hel ps det er mi ne whet her  t he st at ut or i l y  

enumer at ed mot i ons l i mi t  i n some way t he ot her  mot i ons t hat  may 

be br ought  under  Wi s.  St at .  § 968. 135.   Ej usdem gener i s appl i es 

when a gener al  wor d ( " mot i ons"  i n t he pr esent  case)  i s used i n a 

                                                 
24 Kar l  H.  Ll ewel l yn,  Remar ks on t he Theor y of  Appel l at e 

Deci s i on and t he Rul es or  Canons About  How St at ut es ar e t o be 
Const r ued,  3 Vand.  L.  Rev.  395,  405 ( 1950) .  

When i t  adequat el y appear s t hat  t he gener al  wor ds ar e not  
used i n a r est r i ct ed sense suggest ed by t he r ul e ej usdem 
gener i s,  t he l egi s l at ur e' s wi l l  t hat  t he gener al  wor ds ar e t o be 
gi ven a br oad meani ng wi l l  be gi ven ef f ect .   St at e v.  Campbel l ,  
102 Wi s.  2d 243,  246,  306 N. W. 2d 272 ( Ct .  App.  1981)  ( quot i ng 
Hel ver i ng v.  St ockhol ms Enski l da Bank,  293 U. S.  84,  89 ( 1934) ) .  

When no i nconsi st ency exi st s bet ween speci f i cal l y named 
par t i cul ar  wor ds and t he gener al  st at ut or y l anguage or  when t he 
enumer at i on does not  suggest  a c l ass,  t he maxi m of  ej usdem 
gener i s does not  appl y.   2A Si nger  & Si nger ,  supr a not e 23,  
§ 47: 17,  at  380,  387- 89.  
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st at ut e and i s ei t her  pr eceded or  f ol l owed by speci f i c  wor ds i n 

a st at ut or y enumer at i on ( " mot i ons t o quash or  l i mi t "  a subpoena 

i n t he pr esent  case) . 25   

¶47 Accor di ng t o t he r ul e of  ej usdem gener i s,  t he gener al  

wor d i s const r ued t o embr ace onl y i t ems si mi l ar  i n nat ur e t o t he 

enumer at ed i t ems.   Fur t her mor e,  f or  t he r ul e t o appl y,  t he i t ems 

t o whi ch t he gener al  wor d i s r est r i ct ed must  be ger mane t o t he 

obj ect i ves of  t he enact ment . 26       

¶48 Appl y i ng t he ej usdem gener i s r ul e of  st at ut or y 

i nt er pr et at i on,  we must  det er mi ne whet her  a mot i on t o suppr ess 

                                                 
25 St at e v.  Engl er ,  80 Wi s.  2d 402,  408,  259 N. W. 2d 97 

( 1977) ;  2A Si nger  & Si nger ,  supr a not e 23,  § 47: 17,  at  357- 80.  

The maxi m ej usdem gener i s i s an at t empt  t o r econci l e t he 
speci f i c  and t he gener al  by t r eat i ng t he par t i cul ar  wor ds as 
i ndi cat i ng t he c l ass and t he gener al  wor ds as ext endi ng t he 
pr ovi s i ons t o ever yt hi ng embr aced i n t hat  c l ass,  t hough not  
speci f i cal l y named by t he par t i cul ar  wor ds.   Ej usdem gener i s i s  
a common dr af t i ng t echni que t o avoi d spel l i ng out  i n det ai l  
ever y cont i ngency i n whi ch t he st at ut e coul d appl y.   

For  addi t i onal  cases consi der i ng t he maxi m ej usdem gener i s,  
see,  e. g. ,  St at e v.  Pet er s,  2003 WI  88,  ¶¶16- 23,  25,  27- 34,  263 
Wi s.  2d 475,  665 N. W. 2d 171;  St at e v.  Campbel l ,  102 Wi s.  2d 243,  
246- 47,  306 N. W. 2d 272 ( Ct .  App.  1981) .     

The maxi m ej usdem gener i s i s a var i at i on of  t he maxi m 
nosci t ur  a soci i s.   The maxi m nosci t ur  a soci i s means t hat  wor ds 
may be def i ned by accompanyi ng wor ds,  t hat  i s ,  t hat  t he meani ng 
of  doubt f ul  wor ds may be det er mi ned by r ef er ence t o t hei r  
r el at i onshi p wi t h ot her  associ at ed wor ds or  phr ases.   Wi s.  
Ci t i zens Concer ned f or  Cr anes & Doves,  270 Wi s.  2d 318,  ¶40;  2A 
Si nger  & Si nger ,  supr a not e 23,  § 47: 16,  at  347- 57.   The 
doubt f ul  wor d i n t hi s st at ut e,  " mot i ons, "  woul d,  under  t hi s 
doct r i ne,  be def i ned by r ef er ence t o i t s r el at i onshi p wi t h t he 
accompanyi ng enumer at ed mot i ons.  

26 Engl er ,  80 Wi s.  2d at  409.  
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document s obt ai ned t hr ough a subpoena i ssued i n v i ol at i on of  

Wi s.  St at .  § 968. 135 i s s i mi l ar  i n nat ur e t o t he enumer at ed 

mot i ons t o quash or  t o l i mi t  t he subpoena and i s ger mane t o t he 

obj ect i ves of  § 968. 135.   We must  t her ef or e compar e mot i ons t o 

quash or  l i mi t  a subpoena under  Wi s.  St at .  § 968. 135 wi t h a 

mot i on t o suppr ess document s obt ai ned i n v i ol at i on of  § 968. 135.   

¶49 A mot i on t o quash or  a mot i on t o l i mi t  a subpoena i s  

or di nar i l y  made bef or e t he subpoena i s compl i ed wi t h.   The 

mot i on i s ai med at  pr event i ng t he St at e f r om obt ai ni ng al l  or  

some document s t hat  t he St at e may want  t o use as evi dence.   I f  

t he mot i on t o quash t he Wi s.  St at .  § 968. 135 subpoena i s 

gr ant ed,  t he St at e get s no document s.   I f  a mot i on t o l i mi t  a 

subpoena under  § 968. 135 i s gr ant ed,  t he St at e may get  onl y some 

document s.   Each st at ut or i l y  enumer at ed mot i on,  i f  gr ant ed,  

pr event s t he St at e f r om obt ai ni ng and usi ng as evi dence al l  or  

some of  t he document s i t  seeks i n a § 968. 135 subpoena.   

¶50 A mot i on t o suppr ess document s obt ai ned by a subpoena 

i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135,  unl i ke a mot i on t o 

quash or  l i mi t  t he subpoena,  i s or di nar i l y  made af t er  t he 

subpoena i s compl i ed wi t h.   I n t he i nst ant  case,  t he def endant  

used t he f i r st  oppor t uni t y avai l abl e t o her  t o chal l enge t he 

val i di t y of  t he subpoena and t he St at e' s r i ght  t o use as 

evi dence t he document s r ecei ved as a r esul t  of  t he unl awf ul  

subpoena.   The def endant  di d not  have t he oppor t uni t y t o br i ng a 

mot i on t o quash or  t o l i mi t  t he subpoena bef or e t he banks 

compl i ed wi t h t he subpoenas;  t he def endant  di d not  know t hat  t he 

subpoenas had been i ssued.    
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¶51 A mot i on t o suppr ess document s obt ai ned by a subpoena 

i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135,  l i ke a mot i on t o 

quash or  l i mi t  t he subpoena,  i s ai med at  pr event i ng t he St at e 

f r om usi ng as evi dence al l  or  some of  t he document s t he St at e 

has sought  t hr ough t he subpoena.   I f  t he mot i on t o suppr ess i s  

gr ant ed,  t he St at e woul d be pr event ed f r om usi ng as evi dence t he 

document s obt ai ned t hr ough t he subpoena.   A mot i on t o suppr ess 

document s obt ai ned by a subpoena i ssued i n v i ol at i on of  Wi s.  

St at .  § 968. 135 i s t hus s i mi l ar  i n nat ur e t o t he mot i ons t o 

quash or  t o l i mi t  t he subpoena enumer at ed i n § 968. 135.    

¶52 Fur t her mor e,  a mot i on t o suppr ess document s obt ai ned 

by a subpoena i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135 i s 

ger mane t o t he obj ect i ves of  Wi s.  St at .  § 968. 135,  as ar e t he 

mot i ons t o quash and t o l i mi t .   The t ext ual l y evi dent  obj ect i ves 

of  § 968. 135 ar e t o al l ow t he St at e t o acqui r e and use document s 

whi l e al so ensur i ng t hat  t he St at e meet s st at ut or y r equi r ement s 

t hat  pr ot ect  per sons af f ect ed.   

¶53 Wi sconsi n St at .  § 968. 135 st r i ct l y l i mi t s a cour t ' s  

i ssuance of  a subpoena f or  t he pr oduct i on of  document s.   Onl y 

t he at t or ney gener al  or  a di s t r i ct  at t or ney may r equest  a 

subpoena f or  t he pr oduct i on of  document s.   The r equest  must  be 

r ul ed upon by t he c i r cui t  cour t  bef or e t he subpoena i s i ssued.   

The ci r cui t  cour t  may i ssue a subpoena f or  document s onl y upon a 

showi ng of  pr obabl e cause.   Mot i ons t o t he c i r cui t  cour t  t o 

chal l enge t he subpoena ar e expr essl y per mi t t ed by st at ut e,  

i ncl udi ng but  not  l i mi t ed t o mot i ons t o quash or  t o l i mi t .   The 

enumer at ed mot i ons make cl ear  t hat  when t he St at e f ai l s  t o 
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compl y wi t h § 968. 135,  t he St at e' s subpoena may be quashed or  

l i mi t ed,  r emovi ng t he St at e' s abi l i t y  t o obt ai n t he document s 

and t hen use t hem i n evi dence.    

¶54 A mot i on t o suppr ess document s obt ai ned by a subpoena 

i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135 i s ger mane t o t hese 

obj ect i ves of  § 968. 135.   I f  t he def endant  i s not  gi ven an 

oppor t uni t y t o move t o suppr ess t he bank document s obt ai ned by a 

subpoena i ssued i n v i ol at i on of  t he pr obabl e cause r equi r ement s 

set  f or t h i n Wi s.  St at .  § 968. 135,  a cour t  woul d,  as t he c i r cui t  

cour t  expl ai ned,  " emascul at e t he c l ear  di r ect i ves of  § 968. 135. "   

I f  t hi s cour t  al l owed document s obt ai ned by a subpoena not  

compl yi ng wi t h t he pr obabl e cause r equi r ement  set  f or t h i n 

§ 968. 135 t o be admi t t ed i n evi dence,  t he saf eguar ds of  

§ 968. 135 woul d be meani ngl ess.   I f  Wi s.  St at .  § 968. 135 i s t o 

ef f ect  compl i ance wi t h i t s r equi r ement s,  we must  i nt er pr et  t he 

st at ut e as encompassi ng a mot i on t o suppr ess document s obt ai ned 

i n v i ol at i on of  t he st at ut e wi t hi n t he wor d " mot i ons"  i n t he 

st at ut e.    

¶55 Appl y i ng t he doct r i ne of  ej usdem gener i s,  we concl ude 

t hat  a mot i on t o suppr ess document s obt ai ned i n v i ol at i on of  

Wi s.  St at .  § 968. 135 i s a mot i on of  l i ke k i nd t o mot i ons t o 

quash or  l i mi t  a subpoena and i s ger mane t o t he obj ect i ves of  

§ 968. 135.    

¶56 I n appl y i ng each of  t he t hr ee r ul es f or  i nt er pr et i ng 

t he wor d " i ncl udes"  we have concl uded t hat  under  each r ul e t he 

def endant ' s mot i on t o suppr ess t he document s at  i ssue i n t he 

pr esent  case was pr oper l y gr ant ed.         
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¶57 The St at e ar gues t hat  our  i nt er pr et at i on of  Wi s.  St at .  

§ 968. 135 i s f or ecl osed by Wi sconsi n pr ecedent .   The St at e 

ar gues t hat  Wi sconsi n cases hol d t hat  suppr essi on of  evi dence i s 

not  avai l abl e as a r emedy except  when evi dence has been obt ai ned 

i n v i ol at i on of  a def endant ' s const i t ut i onal  r i ght s or  when a 

st at ut e " expr essl y"  pr ovi des f or  suppr essi on of  evi dence as a 

r emedy.   The St at e ar gues t hat  i n t he pr esent  case no 

const i t ut i onal  v i ol at i on exi st s and Wi s.  St at .  § 968. 135 does 

not  expr essl y pr ovi de f or  suppr essi on of  evi dence as a r emedy 

f or  i t s v i ol at i on.   

¶58 The St at e r el i es on St at e ex r el .  Ar nol d v.  Count y 

Cour t  of  Rock Count y,  51 Wi s.  2d 434,  439- 40,  187 N. W. 2d 354 

( 1971) ;  St at e ex r el .  Peckham v.  Kr enke,  229 Wi s.  2d 778,  787,  

601 N. W. 2d 287 ( Ct .  App.  1999) ;  and St at e v.  Ver kuyl en,  120 

Wi s.  2d 59,  61,  352 N. W. 2d 668 ( Ct .  App.  1984) .   These cases do 

not  suppor t  t he St at e' s pr oposi t i on of  l aw,  and t her ef or e t hese 

cases ar e not  pr ecedent  cont r ol l i ng t he out come of  t he i nst ant  

case.   

¶59 I n Ar nol d,  t he Wi sconsi n El ect r oni c Sur vei l l ance 

Cont r ol  Law char act er i zed t he i nt er cept i ons at  i ssue i n t hat  

case as " unaut hor i zed"  but  " not  unl awf ul . " 27  The Law expl i c i t l y  

st at ed t hat  t he i nf or mat i on obt ai ned f r om " unl awf ul l y 

i nt er cept ed"  communi cat i ons was i nadmi ssi bl e as evi dence at  

                                                 
27 Wi s.  St at .  § 968. 31( 2)  ( 1971) .  
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t r i al . 28  The El ect r oni c Sur vei l l ance Cont r ol  Law was si l ent ,  

however ,  about  whet her  t he i nf or mat i on obt ai ned t hr ough 

unaut hor i zed but  " not  unl awf ul "  i nt er cept i ons ( as at  i ssue i n 

Ar nol d)  was admi ssi bl e i n evi dence.  

¶60 I n t he f ace of  t hi s st at ut or y s i l ence,  t he Ar nol d 

cour t  i nf er r ed t hat  t he r esul t s f r om t he unaut hor i zed but  " not  

unl awf ul "  i nt er cept i ons at  i ssue i n t hat  case wer e i nadmi ssi bl e.   

The Ar nol d cour t  dr ew t hi s i nf er ence f r om t he El ect r oni c 

Sur vei l l ance Cont r ol  Law' s pr ocedur e f or  cour t  aut hor i zat i on of  

i nt er cept i ons,  as wel l  as t he Law' s pr ovi s i ons gover ni ng 

aut hor i zat i on f or  t he use and di scl osur e of  i nt er cept ed 

communi cat i ons. 29  The Ar nol d cour t  decl ar ed t hat  t he i nf or mat i on 

f r om t he " not  unl awf ul "  i nt er cept i ons was i nadmi ssi bl e because 

t he i nt er cept i on was not  i n compl i ance wi t h t he st at ut or y 

pr ocedur es f or  cour t  aut hor i zat i on.   The Ar nol d cour t  expl ai ned 

i t s deci s i on as f ol l ows:   I f  t he r esul t s of  i nt er cept i ons t hat  

wer e " not  unl awf ul "  but  never t hel ess di d not  compl y wi t h t he 

Sur vei l l ance Law wer e admi t t ed i n evi dence,  " i t  was ent i r el y 

usel ess t o i ncl ude i n t he act  t he car ef ul  del i neat ed pr ovi s i ons 

                                                 
28 Wi s.  St at .  § 968. 30( 9) ( a)  ( 1971) .   Sect i on 968. 30( 9) ( a)  

expr essl y pr ovi des f or  suppr essi on of  t he r esul t s of  unl awf ul l y 
i nt er cept ed wi r et aps ( and any i nf or mat i on der i ved t her ef r om) .   
Sect i on 968. 30( 9)  was not  even ment i oned i n t he Ar nol d deci s i on 
because t he i nt er cept ed communi cat i ons at  i ssue i n Ar nol d had 
not  been i nt er cept ed unl awf ul l y.     

29 The di ssent  i n St at e ex r el .  Ar nol d v.  Count y Cour t  of  
Rock Count y,  51 Wi s.  2d 434,  444- 52,  187 N. W. 2d 354 ( 1971)  
( Rober t  Hansen,  J. ,  di ssent i ng) ,  di sagr eed wi t h dr awi ng t hi s 
i nf er ence.   
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under  whi ch admi ssi bl e evi dence mi ght  be obt ai ned by el ect r oni c 

sur vei l l ance wi t h cour t  appr oval .   Al l  t he saf eguar ds [ of  t he 

Law]  woul d be f or  naught  .  .  .  . " 30         

¶61 Thi s same r easoni ng appl i es i n t he pr esent  case.   I n 

t he pr esent  case,  as i n Ar nol d,  t he gover nment  di d not  compl y 

wi t h t he st at ut or y r equi r ement s t o obt ai n t he evi dence i n 

quest i on.   I n addi t i on,  l i ke i n Ar nol d,  we coul d not  al l ow t he 

admi ssi on of  t he evi dence i n t he pr esent  case,  as we expl ai ned 

pr evi ousl y,  wi t hout  r ender i ng meani ngl ess t he saf eguar ds 

est abl i shed by Wi s.  St at .  § 968. 135 f or  t he i ssuance of  

subpoenas.    

¶62 Thus Ar nol d,  cor r ect l y r ead,  st ands f or  t he 

pr oposi t i on t hat  evi dence obt ai ned i n v i ol at i on of  a st at ut e ( or  

not  i n accor dance wi t h t he st at ut e)  may be suppr essed under  t he 

st at ut e t o achi eve t he obj ect i ves of  t he st at ut e,  even t hough 

t he st at ut e does not  expr essl y pr ovi de f or  t he suppr essi on or  

excl usi on of  t he evi dence.   Thi s cor r ect  r eadi ng of  Ar nol d has 

been l ost  i n succeedi ng cases.   

¶63 As r ecent l y as St at e v.  Raf l i k ,  2001 WI  129,  ¶15,  248 

Wi s.  2d 593,  636 N. W. 2d 690,  Ar nol d was ci t ed f or  t he br oad 

pr oposi t i on t hat  " [ s] uppr essi on i s onl y r equi r ed when evi dence 

has been obt ai ned i n v i ol at i on of  a def endant ' s  const i t ut i onal  

r i ght s .  .  .  or  i f  a st at ut e speci f i cal l y pr ovi des f or  t he 

suppr essi on r emedy. "   See al so St at e v.  Popenhagen,  2007 WI  App 

16,  ¶25,  298 Wi s.  2d 388,  728 N. W. 2d 45 ( quot i ng Raf l i k) .   

                                                 
30 Ar nol d,  51 Wi s.  2d at  443.     
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Raf l i k  i nvol ved a f ai l ur e t o r ecor d a t el ephoni c appl i cat i on f or  

a  sear ch war r ant  as r equi r ed by st at ut e.   Raf l i k ' s st at ement  of  

suppr essi on l aw may be i nt er pr et ed i n at  l east  t wo ways:  

Suppr essi on of  evi dence obt ai ned i n v i ol at i on of  t he 

r equi r ement s of  a st at ut e i s per mi ssi bl e at  t he di scr et i on of  

t he c i r cui t  cour t  when a st at ut e does not  speci f i cal l y r equi r e 

suppr essi on.   Or ,  a c i r cui t  cour t  i s  pr ohi bi t ed f r om suppr essi ng 

evi dence obt ai ned i n v i ol at i on of  t he r equi r ement s of  a st at ut e 

when t he st at ut e does not  expr essl y r equi r e suppr essi on.   As t he 

Ar nol d deci s i on demonst r at es,  t he f i r st  i nt er pr et at i on i s t he 

cor r ect  i nt er pr et at i on.        

¶64 I n Peckham,  anot her  case upon whi ch t he St at e r el i es,  

t he cour t ' s  st at ement  of  suppr essi on l aw i s somewhat  di f f er ent  

f r om t he cour t ' s  st at ement  of  suppr essi on l aw i n Raf l i k .   

Peckham i nvol ved t he Depar t ment  of  Cor r ect i ons openi ng t he mai l  

of  an i nmat e i n v i ol at i on of  admi ni st r at i ve r ul es.   I n Peckham,  

t he cour t  of  appeal s asser t ed t hat  " wr ongf ul l y or  i l l egal l y 

obt ai ned evi dence i s t o be suppr essed onl y wher e t he evi dence 

was obt ai ned i n v i ol at i on of  an i ndi v i dual ' s  const i t ut i onal  

r i ght s or  i n v i ol at i on of  a st at ut e t hat  expr essl y r equi r es 

suppr essi on as a sanct i on. " 31  Peckham' s st at ement  of  suppr essi on 
                                                 

31 St at e ex r el .  Peckham v.  Kr enke,  229 Wi s.  2d 778,  787,  
601 N. W. 2d 287 ( Ct .  App.  1999)  ( emphasi s added) .   The Peckham 
cour t  al so st at ed t hat  Wi sconsi n " cases st and f or  t he 
pr oposi t i on t hat  t he excl usi onar y r ul e i s appl i cabl e i n c i v i l  
and cr i mi nal  pr oceedi ngs onl y wher e t he evi dence sought  t o be 
excl uded was obt ai ned i n v i ol at i on of  a const i t ut i onal  r i ght  or  
a st at ut e t hat  speci f i cal l y r equi r es suppr essi on of  wr ongf ul l y 
or  i l l egal l y obt ai ned evi dence as a sanct i on. "   229 Wi s.  2d at  
787 ( c i t at i on omi t t ed) .   
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l aw expl i c i t l y  pr ohi bi t s a c i r cui t  cour t  f r om suppr essi ng 

evi dence obt ai ned i n v i ol at i on of  a st at ut e when t he st at ut e 

does not  expr essl y r equi r e suppr essi on. 32    

¶65 The Peckham cour t ' s  st at ement  of  t he l aw about  

v i ol at i ons of  a st at ut e and suppr essi on i s t oo br oad.   The cases  

t he Peckham cour t  c i t es t o suppor t  t hi s br oad pr oposi t i on of  l aw 

mer el y c i t e t o each ot her .   No case st at es a r at i onal e f or  t he 

pr oposi t i on of  l aw.    

¶66 Al t hough i n Peckham t he cour t  of  appeal s announced a 

br oad r ul e of  l aw,  i n exami ni ng t he r egul at i on at  i ssue i n t he 

Peckham case,  t he cour t  of  appeal s pr oper l y appl i ed a nar r ower  

r ul e of  l aw consi st ent  wi t h Ar nol d and t he cor r ect  

i nt er pr et at i on of  Raf l i k ,  namel y t hat  t he evi dence obt ai ned i n 

t hat  case was admi ssi bl e i f  i t  di d not  " v i ol at e any st at ut e or  

admi ni st r at i ve r ul e t hat  expr ess l y or  i mpl i edl y pr ovi ded f or  t he 

excl usi on of  such evi dence. " 33  The wor d " i mpl i edl y"  i s t he 

oper at i ve wor d,  and t hi s sent ence i n Peckham compor t s wi t h 

Ar nol d and t he cor r ect  i nt er pr et at i on of  Raf l i k  per mi t t i ng 

suppr essi on at  t he di scr et i on of  t he c i r cui t  cour t  i n appl y i ng a 

st at ut e t hat  does not  speci f i cal l y r equi r e suppr essi on.  

¶67 I n Ver kuyl en,  a sear ch war r ant  case upon whi ch t he 

St at e r el i es,  t he cour t  of  appeal s c i t ed Ar nol d ( wi t hout  a 

                                                 
32 Peckham was so i nt er pr et ed i n St at e v.  Wal l ace,  2002 WI  

App 61,  ¶25,  251 Wi s.  2d 625,  642 N. W. 2d 549,  and St at e v.  
Jackowski ,  2001 WI  App 187,  ¶17,  247 Wi s.  2d 430,  633 
N. W. 2d 649.   

33 Peckham v.  Kr enke,  229 Wi s.  2d at  794 ( emphasi s added) .  
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c i t at i on t o a page number )  f or  t he pr oposi t i on t hat  suppr essi on 

i s r equi r ed onl y when a st at ut e speci f i cal l y r equi r es 

suppr essi on of  unl awf ul l y obt ai ned evi dence. 34  Thi s st at ement  of  

t he l aw of  suppr essi on ( l i ke t hat  st at ed i n Raf l i k ,  but  not  l i ke 

t hat  st at ed i n Peckham)  i mpl i es t hat  suppr essi on may not  be 

r equi r ed but  i s per mi ssi bl e when a st at ut e does not  speci f i cal l y 

r equi r e suppr essi on.   I n keepi ng wi t h t hi s cor r ect  

i nt er pr et at i on of  t he l aw of  suppr essi on,  t he Ver kuyl en cour t  

r ef used t o suppr ess t he evi dence,  not  because t he st at ut e at  

i ssue di d not  speci f i cal l y r equi r e suppr essi on,  but  because t he 

er r or  i n t he sear ch war r ant  was a r esul t  of  j udi c i al  over si ght  

t hat  was cor r ect ed. 35    

¶68 Ar nol d,  Raf l i k ,  Peckham,  and Ver kuyl en,  pr oper l y r ead,  

do not  r equi r e t he l egi s l at ur e expr essl y t o r equi r e or  al l ow 

suppr essi on of  unl awf ul l y obt ai ned evi dence i n or der  f or  a 

c i r cui t  cour t  t o gr ant  a mot i on t o suppr ess.   I n ot her  wor ds,  

t he l egi s l at ur e need not  expr ess i t s i nt ent  t o pr ovi de a r emedy 

of  excl usi on or  suppr essi on of  evi dence wi t h gr eat er  c l ar i t y 

t han or di nar i l y  r equi r ed of  any l egi s l at i ve enact ment .   The 

cases demonst r at e t hat  t he c i r cui t  cour t  has di scr et i on t o 

suppr ess or  al l ow evi dence obt ai ned i n v i ol at i on of  a st at ut e 

t hat  does not  speci f i cal l y r equi r e suppr essi on of  evi dence 

                                                 
34 St at e v.  Ver kuy l en,  120 Wi s.  2d 59,  61,  352 N. W. 2d 668 

( Ct .  App.  1984) .  

35 Ver kuyl en,  120 Wi s.  2d at  61.    
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obt ai ned cont r ar y t o t he st at ut e,  dependi ng on t he f act s and 

ci r cumst ances of  t he case and t he obj ect i ves of  t he st at ut e.    

¶69 The St at e c i t es a number  of  addi t i onal  cour t  of  

appeal s cases f or  t he pr oposi t i on of  l aw t hat  suppr essi on i s not  

a pr oper  r emedy f or  a st at ut or y v i ol at i on.   None of  t hese cases 

i s apposi t e.   The cour t  i n each case ci t ed by t he St at e r ef er r ed 

ei t her  t o Ver kuyl en or  t o anot her  case ( 1)  f or  t he ambi guous 

pr oposi t i on t hat  suppr essi on i s  r equi r ed onl y  when a st at ut e 

expr essl y r equi r es suppr essi on of  t he unl awf ul l y obt ai ned 

evi dence; 36 ( 2)  f or  t he er r oneous pr oposi t i on t hat  suppr essi on i s 

bar r ed except  when a st at ut e expr essl y r equi r es suppr essi on; 37 or  

( 3)  f or  t he pr oposi t i on t hat  i n a par t i cul ar  case suppr essi on 

was not  an appr opr i at e r emedy. 38  Not  one case i n t hi s 

i nt er l ocki ng web of  cases pr ovi des any r easoni ng i n suppor t  of  

                                                 
36 St at e v.  Repenshek,  2004 WI  App 229,  ¶¶23- 24,  277 

Wi s.  2d 780,  691 N. W. 2d 369;  St at e v.  Kei t h,  2003 WI  App 47,  ¶8,  
260 Wi s.  2d 592,  659 N. W. 2d 403;  St at e v.  Thompson,  222 
Wi s.  2d 179,  189,  585 N. W. 2d 905 ( Ct .  App.  1998) ;  St at e v.  
Mi er i t z,  193 Wi s.  2d 571,  574- 77,  534 N. W. 2d 632 ( Ct .  App.  
1995) .    

37 St at e v.  Cash,  2004 WI  App 63,  ¶30,  271 Wi s.  2d 451,  677 
N. W. 2d 709;  St at e v.  Wal l ace,  2002 WI  App 61,  ¶25,  251 
Wi s.  2d 625,  642 N. W. 2d 549;  St at e v.  Jackowski ,  2001 WI  App 
187,  ¶17,  247 Wi s.  2d 430,  633 N. W. 2d 649.  

38 See,  e. g. ,  St at e v.  Pi ddi ngt on,  2001 WI  24,  ¶52,  241 
Wi s.  2d 754,  623 N. W. 2d 528.  

The St at e r ecogni zes t hat  i n t wo John Doe cases t hi s cour t  
i ndi cat ed t hat  suppr essi on of  evi dence coul d be avai l abl e as a 
r emedy f or  " c l ear  abuse"  of  t he John Doe st at ut or y pr ocess.   See 
St at e v.  Nobl e,  2002 WI  64,  ¶¶28- 31,  253 Wi s.  2d 206,  646 
N. W. 2d 38;  St at e v.  Cummi ngs,  199 Wi s.  2d 721,  746,  546 
N. W. 2d 406 ( 1996) .        
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t he pr oposi t i on t hat  a st at ut e pr ovi des f or  t he r emedy of  

suppr essi on onl y when t he st at ut e " expr essl y"  pr ovi des f or  t hat  

r emedy.   The pr oposi t i on appear s t o or i gi nat e sol el y i n,  and t o 

r est  sol el y upon,  a mi st aken i nt er pr et at i on of  Ar nol d.       

¶70 The pr oposi t i on of  l aw t hat  wr ongf ul l y or  i l l egal l y 

obt ai ned evi dence may not  be suppr essed except  when t he evi dence 

was obt ai ned i n v i ol at i on of  an i ndi v i dual ' s  const i t ut i onal  

r i ght s or  i n v i ol at i on of  a st at ut e t hat  expr essl y r equi r es 

suppr essi on of  evi dence as a sanct i on has been car r i ed expr essl y 

or  i mpl i edl y f r om case t o case wi t hout  any suppor t  or  r easoni ng.   

Thi s pr oposi t i on i s an unsuppor t ed mi st aken st at ement  of  t he 

l aw.   Mi st aken st at ement s of  t he l aw shoul d not  const i t ut e 

pr ecedent  t hat  bi nds t hi s cour t . 39  We do mor e damage t o t he r ul e 

of  l aw by r ef usi ng t o admi t  er r or  t han by cor r ect i ng an 

er r oneous pr oposi t i on of  l aw. 40  The i nst ant  case pr esent s an 

oppor t uni t y t o cor r ect  an er r or  of  l aw t hat  has been r epeat ed i n 

numer ous cases,  and we do so.       

¶71 For  t he r easons set  f or t h,  we concl ude t hat  Wi s.  St at .  

§ 968. 135 encompasses a mot i on t o suppr ess document s i n 

v i ol at i on of  Wi s.  St at .  § 968. 135 and t hat  t he st at ut e t hus 

pr ovi des a r emedy of  suppr essi on.   As we have expl ai ned,  unl ess 

t he document s wer e suppr essed as evi dence i n t he pr esent  case,  
                                                 

39 Cf .  St at e v.  Kel t y,  2006 WI  101,  ¶39,  294 Wi s.  2d 62,  716 
N. W. 2d 886 ( wi t hdr awi ng " unnecessar i l y  expansi ve l anguage"  f r om 
pr i or  opi ni ons) .    

40 See Wenke v.  Gehl  Co. ,  2004 WI  103,  ¶21,  274 Wi s.  2d 220,  
682 N. W. 2d 405 ( " We ar e not  r equi r ed t o adher e t o 
i nt er pr et at i ons of  st at ut es t hat  ar e obj ect i vel y wr ong. " ) .  
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t he saf eguar ds est abl i shed by Wi s.  St at .  § 968. 135 f or  t he 

i ssuance of  subpoenas woul d be r ender ed meani ngl ess.   

Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

or der i ng t hat  t he bank document s obt ai ned i n v i ol at i on of  Wi s.  

St at .  § 968. 135 be suppr essed.  

C 

¶72 We t ur n l ast l y  t o t he quest i on whet her  t he c i r cui t  

cour t  er r ed as a mat t er  of  l aw i n gr ant i ng t he def endant ' s 

mot i on t o suppr ess t he i ncr i mi nat i ng st at ement s t he def endant  

made af t er  pol i ce conf r ont ed her  wi t h t he bank document s 

obt ai ned i n v i ol at i on of  Wi s.  St at .  § 968. 135.    

¶73 The ci r cui t  cour t  expl ai ned i t s deci s i on t o suppr ess 

t he def endant ' s st at ement s i n addi t i on t o t he bank document s as 

f ol l ows:  

I n r egar d t o t he st at ement  of  Ms.  Popenhagen,  I ' m 
f i ndi ng t hat  t he f r ui t  of  t he poi sonous t r ee doct r i ne 
does appl y her e j ust  as i t  woul d i n a bad sear ch,  
st andar d sear ch case wi t hout  a war r ant .  

¶74 The ci r cui t  cour t  need not  have r eached beyond Wi s.  

St at .  § 968. 135 t o j ust i f y suppr essi ng t he i ncr i mi nat i ng 

st at ement s t he def endant  made af t er  t he pol i ce conf r ont ed t he 

def endant  wi t h t he unl awf ul l y obt ai ned bank document s.    

¶75 The quest i on whet her  Wi s.  St at .  § 968. 135 per mi t t ed 

t he def endant ' s mot i on t o suppr ess t he i ncr i mi nat i ng st at ement s 

l aw enf or cement  of f i cer s obt ai ned by conf r ont i ng t he def endant  

wi t h t he unl awf ul l y obt ai ned bank document s i s,  l i ke t he 

quest i on of  suppr essi ng t he bank document s consi der ed above,  a 

quest i on of  st at ut or y i nt er pr et at i on t hat  we deci de 
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i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses.      

¶76 We agai n appl y t he t hr ee r ul es t o i nt er pr et  t he wor d 

" i ncl udes"  i n Wi s.  St at .  § 968. 135 as i t  appl i es t o t he 

i ncr i mi nat i ng st at ement s.   We concl ude t hat  under  each r ul e t he 

def endant ' s mot i on t o suppr ess i ncr i mi nat i ng st at ement s t hat  l aw 

enf or cement  of f i cer s obt ai ned by conf r ont i ng t he def endant  wi t h 

t he unl awf ul l y obt ai ned bank document s i s encompassed wi t hi n t he 

c l ass of  mot i ons cont empl at ed by Wi s.  St at .  § 968. 135.   We r each 

t hi s concl usi on f or  essent i al l y  t he same r easons t hat  per suaded 

us t hat  Wi s.  St at .  § 968. 135 encompasses t he def endant ' s mot i on 

t o suppr ess t he unl awf ul l y obt ai ned bank document s.  

¶77 Under  t he f i r st  t wo r ul es of  st at ut or y i nt er pr et at i on 

of  t he wor d " i ncl udes, "  t he mot i on t o suppr ess t he i ncr i mi nat i ng 

st at ement s f al l s  wi t hi n Wi s.  St at .  § 968. 135 f or  t he r easons 

pr evi ousl y set  f or t h.  

¶78 Under  t he f i r st  r ul e of  st at ut or y i nt er pr et at i on 

appl i cabl e t o t he wor d " i ncl udes, "  t he wor d " i ncl udes"  i s v i ewed 

nar r owl y and cont r ar y t o i t s or di nar y,  non- excl usi ve meani ng 

onl y when t her e i s some t ext ual  evi dence t hat  t he l egi s l at ur e 

i nt ended t he wor d " i ncl udes"  t o be i nt er pr et ed as a t er m of  

l i mi t at i on or  enumer at i on.   We have al r eady deci ded t hat  no 

evi dence of  such a l egi s l at i ve i nt ent  exi st s and t hi s r eadi ng of  

t he wor d " i ncl udes"  i s not  appl i cabl e t o t he pr esent  case.   See 

¶38 above.  

¶79 Under  t he second r ul e of  st at ut or y i nt er pr et at i on 

appl i cabl e t o t he wor d " i ncl udes, "  t he wor d " i nc l udes"  i s gi ven 
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i t s  common,  br oad,  non- excl usi ve meani ng.   Appl yi ng t hi s r ul e of  

i nt er pr et at i on we woul d concl ude t hat  t he mot i on t o suppr ess t he 

i ncr i mi nat i ng st at ement s i n t he pr esent  case i s encompassed 

wi t hi n t he c l ass of  mot i ons cont empl at ed by Wi s.  St at .  

§ 968. 135.   

¶80 Appl y i ng t he r ul e of  ej usdem gener i s t o t he 

def endant ' s mot i on t o suppr ess t he i ncr i mi nat i ng st at ement s t hat  

l aw enf or cement  of f i cer s obt ai ned by conf r ont i ng t he def endant  

wi t h t he unl awf ul l y obt ai ned bank r ecor ds,  we exami ne whet her  

t he mot i on at  i ssue i s s i mi l ar  i n nat ur e t o t he st at ut or i l y  

enumer at ed mot i ons t o quash or  t o l i mi t  t he subpoena and i s 

ger mane t o t he obj ect i ves of  Wi s.  St at .  § 968. 135.   See ¶42,  

above.    

¶81 The def endant ' s mot i on t o suppr ess t he i ncr i mi nat i ng 

st at ement s i n t he pr esent  case i s subst ant i al l y  s i mi l ar  i n 

nat ur e t o a mot i on t o quash t he subpoena.   Bot h mot i ons pr event  

t he St at e' s usi ng evi dence der i ved f r om t he subpoena.  The 

document s ar e der i ved f r om t he unl awf ul  subpoena and t he 

i ncr i mi nat i ng st at ement s ar e der i ved f r om t he document s der i ved 

f r om t he unl awf ul  subpoena.      

¶82 Had t he def endant  been abl e t o br i ng and pr evai l  upon 

a mot i on t o quash t he subpoena obt ai ned i n v i ol at i on of  Wi s.  

St at .  § 968. 135 bef or e t he banks t ur ned over  t he document s 

demanded by t he subpoena,  t he St at e woul d not  have been i n a 

posi t i on t o pr esent  t he bank document s t o t he def endant  dur i ng 

quest i oni ng or  t o use t hem t o i nduce i ncr i mi nat i ng st at ement s.  
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¶83 We do not  know whet her  t he def endant  woul d have made 

i ncr i mi nat i ng st at ement s had she not  been conf r ont ed wi t h t he 

unl awf ul l y obt ai ned bank document s. 41  We do know,  however ,  f r om 

t he r ecor d t hat  t he def endant  made t he i ncr i mi nat i ng st at ement s 

when she was conf r ont ed wi t h t he unl awf ul l y obt ai ned bank 

document s and t hat  t he i ncr i mi nat i ng st at ement s ar e t her ef or e 

di r ect l y r el at ed t o t he unl awf ul l y obt ai ned bank document s.     

¶84 We next  exami ne whet her  t he mot i on t o suppr ess t he 

i ncr i mi nat i ng st at ement s t hat  l aw enf or cement  of f i cer s obt ai ned 

by use of  a subpoena i ssued i n v i ol at i on of  Wi s.  St at .  § 968. 135 

i s ger mane t o t he obj ect i ves of  Wi s.  St at .  § 968. 135.   As we 

have expl ai ned,  t he obj ect i ve of  § 968. 135 i s t o al l ow t he St at e 

t o acqui r e and use document s whi l e al so ensur i ng t hat  t he St at e 

meet s st at ut or y r equi r ement s t hat  pr ot ect  t he pr i vacy i nt er est s  

of  per sons af f ect ed by t he subpoena.   The obj ect i ves of  

§ 968. 135 ar e t o l i mi t  st r i ct l y t he condi t i ons under  whi ch a 

subpoena may be obt ai ned i n or der  t o pr ot ect  per sons whose 

r ecor ds ar e bei ng sought .   The enumer at ed mot i ons i n § 968. 135 

make cl ear  t hat  when t he St at e f ai l s  t o compl y wi t h t he 

st at ut e' s st r i ct  r equi r ement s,  t he St at e' s subpoena may be 

quashed or  l i mi t ed,  r emovi ng t he St at e' s abi l i t y  t o obt ai n t he 

                                                 
41 Had t he def endant  mer el y been t ol d t hat  t he pol i ce had 

her  bank document s,  she mi ght  have quest i oned t hi s asser t i on and 
doubt ed t he pol i ce' s c l ai m i n l i ght  of  t he numer ous l engt hy 
document s she pr obabl y had r ecei ved ( as we al l  have)  f r om banks 
and ot her  i nst i t ut i ons advi s i ng t hat  pr i vacy i nt er est s ar e 
pr ot ect ed by l aw.  
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document s demanded i n t he subpoena and t hei r  use i n evi dence.  

See ¶¶46- 47,  above.    

¶85 The def endant ' s mot i on t o suppr ess t he i ncr i mi nat i ng 

st at ement s i n t he i nst ant  case ser ves t hese obj ect i ves.   

Suppr essi ng i ncr i mi nat i ng st at ement s der i ved di r ect l y f r om 

document s obt ai ned i n v i ol at i on of  Wi s.  St at .  § 968. 135 i s 

necessar y t o pr ot ect  a per son f ul l y f r om t he St at e' s acqui r i ng 

document s wi t hout  compl yi ng wi t h t he st at ut e.   Unl ess t he 

def endant ' s mot i on t o suppr ess i ncr i mi nat i ng st at ement s t hat  l aw 

enf or cement  of f i cer s obt ai ned by use of  document s obt ai ned by 

t he unl awf ul  subpoena wer e gr ant ed,  t he saf eguar ds of  § 968. 135 

woul d not  be gi ven f ul l  f or ce and ef f ect  and woul d be 

si gni f i cant l y compr omi sed.      

¶86 I f  a per son wer e per mi t t ed t o br i ng a mot i on t o quash 

t he subpoena f or  bank document s unl awf ul l y obt ai ned but  not  

per mi t t ed t o br i ng a mot i on t o suppr ess i ncr i mi nat i ng st at ement s 

der i ved di r ect l y f r om t he unl awf ul l y obt ai ned bank document s,  

t he per son woul d not  get  t he f ul l  benef i t  of  t he pr ot ect i ons of  

t he st at ut e,  and t he under l y i ng obj ect i ves of  t he st at ut e woul d 

be def eat ed.      

¶87 When t he l egi s l at ur e al l ows a mot i on t o quash or  l i mi t  

a subpoena t o pr event  t he St at e f r om enf or ci ng a subpoena i ssued 

i n v i ol at i on of  Wi s.  St at .  § 968. 135,  i t  i s  absur d and 

unr easonabl e t o al l ow t he St at e t o use i ncr i mi nat i ng st at ement s 

der i ved di r ect l y f r om such a subpoena and t o gai n an advant age 

by v i ol at i ng t he st at ut e.   The l egi s l at ur e coul d not  have 

i nt ended t hat  t he st at ut e woul d be i nt er pr et ed i n such a way t o 
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al l ow ci r cumvent i on of  t he car ef ul l y dr af t ed l egi s l at i ve 

r equi r ement s and saf eguar ds f or  t he i ssuance of  a subpoena under  

Wi s.  St at .  § 968. 135. 42   

¶88 Appl y i ng t he doct r i ne of  ej usdem gener i s,  we concl ude 

t hat  t he mot i on t o suppr ess t hese i ncr i mi nat i ng st at ement s i s a 

mot i on of  l i ke k i nd t o mot i ons t o quash or  l i mi t  a subpoena and 

i s ger mane t o t he obj ect i ves of  Wi s.  St at .  § 968. 135.    

¶89 I n appl y i ng each of  t he t hr ee r ul es f or  i nt er pr et i ng 

t he wor d " i ncl udes, "  we have concl uded t hat  under  each r ul e of  

st at ut or y i nt er pr et at i on,  t he def endant ' s mot i on t o suppr ess t he 

st at ement s at  i ssue i n t he pr esent  case was pr oper l y gr ant ed.  

¶90 As we expl ai ned pr evi ousl y,  t hi s i nt er pr et at i on of  

Wi s.  St at .  § 968. 135 i s not  f or ecl osed by Wi sconsi n pr ecedent .   

Wi sconsi n cases do not  hol d,  as t he St at e ur ges,  t hat  unl ess a 

st at ut e " expr essl y"  pr ovi des f or  suppr essi on of  evi dence as a 

r emedy,  a c i r cui t  cour t  may not  suppr ess t he evi dence.  

¶91 Our  concl usi on i n t he pr esent  case f or  suppr essi on of  

bot h t he document s and t he i ncr i mi nat i ng st at ement s i s s i mi l ar  

t o t he concl usi ons r eached by t he Uni t ed St at es Supr eme Cour t  i n 

t wo cases i nvol v i ng wi r et aps t hat  wer e per f or med i n 

cont r avent i on of  t he appl i cabl e f eder al  st at ut e gover ni ng l egal  

wi r et aps.   

                                                 
42 See Wenke,  274 Wi s.  2d 220,  ¶42 ( " When const r ui ng 

st at ut es,  cour t s must  pr esume t hat  t he l egi s l at ur e i nt ends f or  a 
st at ut e t o be i nt er pr et ed i n a manner  t hat  advances t he pur poses 
of  t he st at ut e,  not  def eat s t hose pur poses. " )  ( i nt er nal  
quot at i on mar ks and ci t at i on omi t t ed) .  
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¶92 I n t he f i r st  case,  Nar done v.  Uni t ed St at es,  302 U. S.  

379 ( 1937) ,  t he Uni t ed St at es Supr eme Cour t  i nt er pr et ed t he 

Communi cat i ons Act  of  1934,  whi ch was si l ent  about  t he Act ' s 

appl i cat i on t o f eder al  agent s and whi ch di d not  expl i c i t l y  

pr ovi de f or  suppr essi on as evi dence of  any communi cat i ons 

obt ai ned i n v i ol at i on of  t he Act .   The Cour t  i nt er pr et ed t he Act  

as cover i ng agent s of  t he f eder al  gover nment  and as embr aci ng 

suppr essi on of  evi dence i n cour t  of  t he wor ds obt ai ned t hr ough 

t he unl awf ul  wi r et aps.      

¶93 I n a subsequent  case,  Nar done v.  Uni t ed St at es,  308 

U. S.  338,  340 ( 1939) ,  t he Cour t  was f aced wi t h t he quest i on 

whet her  under  t he Communi cat i ons Act  of  1934 onl y t he " exact  

wor ds hear d t hr ough f or bi dden i nt er cept i ons"  wer e t o be 

suppr essed as evi dence ( as deci ded i n t he f i r st  Nar done case) ,  

or  whet her  evi dence pr ocur ed t hr ough t he use of  knowl edge gai ned 

f r om t he f or bi dden conver sat i ons shoul d al so be suppr essed.   The 

Cour t  concl uded t hat  i n accommodat i ng t he concer ns of  cr i me 

det ect i on and ef f ect i ve l aw enf or cement  and pr ot ect i on of  

i ndi v i dual  pr i vacy,  " meani ng must  be gi ven t o what  Congr ess has 

wr i t t en,  even i f  not  i n expl i c i t  l anguage,  so as t o ef f ect uat e 

t he pol i cy whi ch Congr ess has f or mul at ed. " 43  The Cour t  concl uded 

t hat  r eadi ng t he Act  t o suppr ess onl y t he exact  wor ds hear d 

t hr ough t he f or bi dden i nt er cept i ons but  at  t he same t i me t o 

al l ow t he use of  evi dence der i ved f r om t he exact  wor ds 

i nt er cept ed woul d l ar gel y st ul t i f y  t he pol i cy of  suppr essi ng t he 

                                                 
43 Nar done v.  Uni t ed St at es,  308 U. S.  338,  340 ( 1939) .  
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exact  wor ds i nt er cept ed.   The Cour t  r el i ed on t he wor ds of  

Si l ver t hor ne Lumber  Co.  v.  Uni t ed St at es,  251 U. S.  385,  392:   

" The essence of  a pr ovi s i on f or bi ddi ng t he acqui s i t i on of  

evi dence i n a cer t ai n way i s t hat  not  mer el y evi dence so 

acqui r ed shal l  not  be used bef or e t he cour t ,  but  t hat  i t  shal l  

not  be used at  al l . " 44  The Cour t  went  on t o say:  " A decent  

r espect  f or  t he pol i cy of  Congr ess must  save us f r om i mput i ng t o 

i t  a sel f - def eat i ng,  i f  not  di s i ngenuous pur pose. " 45 

¶94 I n t he Nar done cases,  as wel l  as i n t he pr esent  case,  

t he l aw bei ng i nt er pr et ed i s s i l ent  about  suppr essi on of  

evi dence obt ai ned as a r esul t  of  a st at ut or y v i ol at i on.   I n t he 

f i r st  Nar done case,  t he Cour t  suppr essed t he wor ds obt ai ned by 

wi r et aps t hat  v i ol at ed of  t he Act .   I n t he pr esent  case we 

suppr ess t he document s obt ai ned by subpoenas t hat  v i ol at ed t he 

st at ut e.   I n t he second Nar done case,  t he Cour t  suppr essed 

i nf or mat i on obt ai ned by use of  t he wor ds obt ai ned by t he 

i mpr oper  wi r et aps.   I n t he pr esent  case we suppr ess 

i ncr i mi nat i ng st at ement s obt ai ned by use of  t he document s 

obt ai ned by i mpr oper  subpoenas.    

¶95 The Nar done cases suppor t  our  appr oach t o st at ut or y 

i nt er pr et at i on i n t he pr esent  case.   The i nst ant  case,  however ,  

pr esent s an easi er  t ask of  st at ut or y i nt er pr et at i on t han di d t he 

Nar done cases.   I n t he i nst ant  case t he mot i ons t o suppr ess t he 

document s and t he i ncr i mi nat i ng st at ement s ar e i n t he ver y t ext  

                                                 
44 I d.  at  340- 41.  

45 I d.  at  341.  



No.  2006AP1114- CR   
 

41 
 

of  t he st at ut e,  t hat  i s ,  t he t ext  expl i c i t l y  pr ovi des f or  

" mot i ons t o t he cour t ,  i ncl udi ng,  but  not  l i mi t ed t o,  mot i ons t o 

quash or  l i mi t  t he subpoena. "   The Act  i nt er pr et ed i n t he 

Nar done cases had no such si mi l ar  br oadl y wor ded l anguage 

al l owi ng a mot i on t o suppr ess evi dence.  

¶96 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r  i n suppr essi ng t he i ncr i mi nat i ng 

st at ement s t hat  t he def endant  made af t er  pol i ce conf r ont ed her  

wi t h t he bank document s obt ai ned i n v i ol at i on of  Wi s.  St at .  

§ 968. 135.   Unl ess t he i ncr i mi nat i ng st at ement s wer e suppr essed 

as evi dence i n t he pr esent  case,  t he saf eguar ds est abl i shed by 

Wi s.  St at .  § 968. 135 f or  t he i ssuance of  subpoenas woul d be 

r ender ed meani ngl ess.  

*  *  *  *  

 ¶97 We concl ude t hat  suppr essi on of  bot h t he bank 

document s and t he def endant ' s i ncr i mi nat i ng st at ement s i n t he 

pr esent  case i s an appr opr i at e r emedy when t he bank document s 

wer e obt ai ned i n v i ol at i on of  Wi s.  St at .  § 968. 135 and t he 

i ncr i mi nat i ng st at ement s wer e obt ai ned by l aw enf or cement  

of f i cer s conf r ont i ng t he def endant  wi t h t he unl awf ul l y obt ai ned 

bank document s.   Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  

di d not  er r  i n gr ant i ng t he def endant ' s mot i on t o suppr ess 

evi dence of  t he bank document s and t he def endant ' s i ncr i mi nat i ng 

st at ement s.   We r ever se t he deci s i on of  t he cour t  of  appeal s and 

af f i r m t he ci r cui t  cour t ' s  or der  t o suppr ess t he bank document s 

and i ncr i mi nat i ng st at ement s at  i ssue.   Because we af f i r m t he 

ci r cui t  cour t ' s  or der  on st at ut or y gr ounds,  we need not  and do 
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not  r each t he addi t i onal  i ssues pr esent ed by t he def endant .   We 

l eave t he i nt er pr et at i on of  t he f eder al  and st at e const i t ut i onal  

pr ovi s i ons and f eder al  st at ut es r el at i ng t o obl i gat i ons of  banks 

t hat  t he cour t  of  appeal s addr essed f or  anot her  case i n whi ch 

t hese i ssues ar e det er mi nat i ve.    

 By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   The cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h t hi s opi ni on.    
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¶98 DAVI D T.  PROSSER,  J.    ( concur r i ng) .   The St at e 

obt ai ned t he bank r ecor ds of  Mi chel l e Popenhagen f r om l ocal  

banks af t er  i t  i ssued t hr ee subpoenas duces t ecum,  each of  whi ch 

was si gned by an Onei da Count y c i r cui t  j udge.   The pr ocess used 

t o obt ai n t hese subpoenas i s not  c l ear .   What  i s  c l ear ,  however ,  

i s  t hat :  ( 1)  t he St at e used t he wr ong subpoena f or ms;  ( 2)  t he 

St at e never  submi t t ed evi dence of  pr obabl e cause f or  t he 

subpoenas t o t he cour t ;  ( 3)  t he j udges made no f i ndi ngs of  

pr obabl e cause f or  t he subpoenas;  and ( 4)  t he document s obt ai ned 

f r om t he subpoenas wer e not  r et ur ned t o t he cour t .   

Consequent l y,  af t er  t wo hear i ngs on Popenhagen' s mot i on t o 

suppr ess her  bank r ecor ds and t he i ncr i mi nat i ng st at ement s she 

made af t er  bei ng conf r ont ed by pol i ce wi t h her  bank r ecor ds,  

Ci r cui t  Judge Mar k Manger son suppr essed t he r ecor ds and t he 

st at ement s.  

¶99 I  concur  i n t hi s r esul t .   However ,  because I  shar e 

some of  t he concer ns voi ced i n Just i ce Roggensack' s di ssent i ng 

opi ni on,  I  wr i t e separ at el y t o expl ai n my posi t i on.  

I  

¶100 The owner s of  Save Mor e Foods i n Mi nocqua t er mi nat ed 

Mi chel l e Popenhagen,  a l ongt i me empl oyee who wor ked as t hei r  

bookkeeper ,  because t hey det ect ed f i nanci al  i r r egul ar i t i es at  

t he st or e.   Sever al  weeks l at er ,  t he owner s compl ai ned t o t he 

Mi nocqua Pol i ce Depar t ment  t hat  t hey bel i eved Popenhagen had 

embezzl ed a subst ant i al  amount  of  money.   I n t he subsequent  

i nvest i gat i on,  Todd Hanson,  a det ect i ve wi t h t he Mi nocqua Pol i ce 
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Depar t ment ,  " f i l l ed out  an af f i davi t "  f or  t he Onei da Count y 

Di st r i ct  At t or ney t o suppor t  subpoenas t o l ocal  banks t o obt ai n 

Popenhagen' s bank r ecor ds.   I n a pol i ce r epor t ,  Hanson st at ed 

t hat  he f axed a r equest  f or  subpoenas " t o t he Onei da DA on 

8/ 16/ 04 @ 3: 00 p. m. "  

¶101 The di st r i ct  at t or ney' s of f i ce t hen pr epar ed t hr ee 

subpoenas,  t wo dat ed August  18,  2004,  and one dat ed August  31,  

2004,  t o t hr ee di f f er ent  banks.  

¶102 Al l  t hr ee subpoenas cont ai n t he f ol l owi ng l anguage i n 

bol d t ype:  " PURSUANT TO SECTI ON 805. 07 OF THE WI SCONSI N 

STATUTES,  YOU ARE HEREBY COMMANDED TO APPEAR I N PERSON AND GI VE 

EVI DENCE" .   Al l  t hr ee subpoenas gi ve a dat e and t i me t o appear  

i n c i r cui t  cour t .   Two of  t he subpoenas al so st at e:  " I n l i eu of  

appear i ng,  copi es may be mai l ed t o Ser geant  Todd Hanson of  t he 

Mi nocqua Pol i ce Depar t ment ,  P. O.  Box 346,  Mi nocqua,  Wi sconsi n 

54548. "  

¶103 Al l  t hr ee subpoenas wer e ser ved per sonal l y on t he 

banks by Todd Hanson.   Ther eaf t er ,  t he banks di d not  appear  i n 

cour t ;  i nst ead,  t hey t ur ned over  t he r ecor ds t o t he Mi nocqua 

Pol i ce Depar t ment .    

¶104 As not ed,  t he subpoenas wer e i ssued pur suant  t o Wi s.  

St at .  § 805. 07.   Wi sconsi n St at .  § 805. 07 r eads i n par t  as 

f ol l ows:   

Subpoena.  ( 1)  I ssuance and ser vi ce.  Subpoenas 
shal l  be i ssued and ser ved i n accor dance wi t h ch.  885.  
A subpoena may al so be i ssued by any at t or ney of  
r ecor d i n a c i v i l  act i on or  speci al  pr oceedi ng t o 
compel  at t endance of  wi t nesses f or  deposi t i on,  hear i ng 
or  t r i al  i n t he act i on or  speci al  pr oceedi ng.   
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( 2)  Subpoena r equi r i ng t he pr oduct i on of  
mat er i al .   ( a)  A subpoena may command t he per son t o 
whom i t  i s  di r ect ed t o pr oduce t he books,  paper s,  
document s or  t angi bl e t hi ngs desi gnat ed t her ei n.    

( b)  Not i ce of  a 3r d- par t y subpoena i ssued f or  
di scover y pur poses shal l  be pr ov i ded t o al l  par t i es at  
l east  10 days bef or e t he schedul ed deposi t i on i n or der  
t o pr eser ve t hei r  r i ght  t o obj ect .  I f  a 3r d- par t y 
subpoena r equest s t he pr oduct i on of  books,  paper s,  
document s,  or  t angi bl e t hi ngs t hat  ar e wi t hi n t he 
scope of  di scover y under  s.  804. 01( 2) ( a) ,  t hose 
obj ect s shal l  not  be pr ovi ded bef or e t he t i me and dat e 
speci f i ed i n t he subpoena.  The pr ovi s i ons under  t hi s 
par agr aph appl y unl ess al l  of  t he par t i es ot her wi se 
agr ee.   

( 3)  Pr ot ect i ve or der s.  Upon mot i on made pr ompt l y 
and i n any event  at  or  bef or e t he t i me speci f i ed i n 
t he subpoena f or  compl i ance t her ewi t h,  t he cour t  may 
( a)  quash or  modi f y t he subpoena i f  i t  i s  unr easonabl e 
and oppr essi ve or  ( b)  condi t i on deni al  of  t he mot i on 
upon t he advancement  by t he per son i n whose behal f  t he 
subpoena i s i ssued of  t he r easonabl e cost  of  pr oduci ng 
t he books,  paper s,  document s,  or  t angi bl e t hi ngs 
desi gnat ed t her ei n.   ( Emphasi s added. )  

¶105 Wi sconsi n St at .  § 805. 07( 1)  r ef er s t o " ch.  885. "   

Wi sconsi n St at .  § 885. 01 r eads i n par t :    

Subpoenas,  who may i ssue.  The subpoena need not  
be seal ed,  and may be si gned and i ssued as f ol l ows:   

( 1)  By any j udge or  c l er k of  a cour t  or  cour t  
commi ssi oner  or  muni ci pal  j udge,  wi t hi n t he t er r i t or y 
i n whi ch t he of f i cer  or  t he cour t  of  whi ch he or  she 
i s t he of f i cer  has j ur i sdi ct i on,  t o r equi r e t he 
at t endance of  wi t nesses and t hei r  pr oduct i on of  l awf ul  
i nst r ument s of  evi dence i n any act i on,  mat t er  or  
pr oceedi ng pendi ng or  t o be exami ned i nt o bef or e any 
cour t ,  magi st r at e,  of f i cer ,  ar bi t r at or ,  boar d,  
commi t t ee or  ot her  per son aut hor i zed t o t ake t est i mony 
i n t he st at e.  

( 2)  By t he at t or ney gener al  or  any di st r i ct  
at t or ney or  per son act i ng i n hi s or  her  st ead,  t o 
r equi r e t he at t endance of  wi t nesses,  i n behal f  of  t he 
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st at e,  i n any cour t  or  bef or e any magi st r at e and f r om 
any par t  of  t he st at e.   ( Emphasi s added. )  

¶106 The r ecor d shows t hat  t he di st r i ct  at t or ney' s of f i ce 

execut ed t hr ee subpoenas pur suant  t o Wi s.  St at .  §§ 805. 07 and 

885. 01( 1) .   Each subpoena was si gned by a j udge.   Subpoenas 

i ssued under  t hese st at ut es had t o be si gned by a j udge or  c l er k 

because t her e was never  " a c i v i l  act i on"  i n whi ch a subpoena 

coul d have been i ssued by an at t or ney of  r ecor d ( Wi s.  St at .  

§ 805. 07( 1) )  and because t he di st r i ct  at t or ney was seeki ng 

" l awf ul  i nst r ument s of  evi dence"  ( document s) ,  not  mer el y t he 

" at t endance"  of  a wi t ness at  a hear i ng ( Wi s.  St at .  § 885. 01( 2) ) .   

Nonet hel ess,  t he di st r i ct  at t or ney' s of f i ce used t he wr ong 

subpoena f or ms and f ol l owed t he wr ong pr ocedur e,  i nasmuch as no 

l egal  act i on of  any k i nd was pendi ng when t he subpoenas wer e 

i ssued.   Mor eover ,  t he not i ce t hat  Wi s.  St at .  § 805. 07( 2) ( b)  

r equi r es be gi ven t o a " par t y"  concer ni ng a " 3r d- par t y subpoena 

i ssued f or  di scover y pur poses"  was not  gi ven t o Popenhagen.   I n 

addi t i on,  Popenhagen al l eged t hat  t he di st r i ct  at t or ney' s of f i ce 

never  asked t he cour t  t o schedul e r et ur n dat es i n cour t  because 

t he di st r i ct  at t or ney never  want ed or  expect ed wi t nesses t o 

appear  i n cour t .   The st at ed r et ur n dat es wer e f i ct i t i ous,  and 

t he obj ect s of  t he subpoena wer e not  br ought  t o cour t .    

¶107 I n sum,  t he t hr ee subpoenas wer e def ect i ve i n ever y 

r espect .   The ci r cui t  cour t  was not  power l ess t o addr ess 

def ect i ve subpoenas i ssued pur suant  t o Wi s.  St at .  § 805. 07.   The 

cour t ' s  aut hor i t y t o quash subpoenas i s expl i c i t l y  pr ovi ded i n 

Wi s.  St at .  § 805. 07( 3) .  
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¶108 Pr obabl e cause i s not  r equi r ed f or  a subpoena i ssued 

pur suant  t o Wi s.  St at .  § 805. 07.   The r eason i s t hat  § 805. 07 i s  

desi gned t o secur e t he pr esence of  a wi t ness i n a pendi ng 

act i on,  and t he st at ut e per mi t s a " par t y"  i n t hat  act i on t o seek  

a pr ot ect i ve or der  i f  t he subpoena i s unr easonabl e and 

oppr essi ve.    

¶109 Her e,  of  cour se,  t her e was no pendi ng act i on and t hus 

no opposi ng " par t y"  t o ser ve wi t h not i ce.   The di st r i ct  at t or ney 

er r ed.   Even i f  t he di st r i ct  at t or ney' s of f i ce coul d concoct  

some ar gument  f or  usi ng subpoenas under  § 805. 07,  i t  f ai l ed t o 

compl y wi t h t he t er ms of  t hat  st at ut e.   A c i r cui t  cour t  cannot  

be deni ed t he power  t o r emedy an obvi ous and undi sput ed mi suse 

of  i t s  j udi c i al  aut hor i t y by t he di st r i ct  at t or ney.    

I I  

¶110 The par t i es now appear  t o agr ee t hat  t he St at e shoul d 

have sought  subpoenas under  Wi s.  St at .  § 968. 135,  not  § 805. 07.   

Wi sconsi n St at .  § 968. 135 r eads as f ol l ows:   

Subpoena f or  document s.  Upon t he r equest  of  t he 
at t or ney gener al  or  a di st r i ct  at t or ney and upon a 
showi ng of  pr obabl e cause under  s.  968. 12,  a cour t  
shal l  i ssue a subpoena r equi r i ng t he pr oduct i on of  
document s,  as speci f i ed i n s.  968. 13( 2) .  The document s 
shal l  be r et ur nabl e t o t he cour t  whi ch i ssued t he 
subpoena.  Mot i ons t o t he cour t ,  i ncl udi ng,  but  not  
l i mi t ed t o,  mot i ons t o quash or  l i mi t  t he subpoena,  
shal l  be addr essed t o t he cour t  whi ch i ssued t he 
subpoena.  Any per son who unl awf ul l y r ef uses t o pr oduce 
t he document s may be compel l ed t o do so as pr ovi ded i n 
ch.  785.  Thi s sect i on does not  l i mi t  or  af f ect  any 
ot her  subpoena aut hor i t y pr ovi ded by l aw.   ( Emphasi s 
added. )  

¶111 To obt ai n subpoenas under  t hi s st at ut e,  a di st r i ct  

at t or ney i s r equi r ed t o pr ovi de t he cour t  wi t h " pr obabl e cause 
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under  s.  968. 12, "  meani ng t hat  a di st r i ct  at t or ney i s r equi r ed 

t o pr oceed as t hough he wer e r equest i ng a sear ch war r ant  under  

Wi s.  St at .  § 968. 12. 1   

¶112 The Onei da Count y Di st r i ct  At t or ney coul d have 

pr ovi ded t he cour t  wi t h a swor n compl ai nt  or  af f i davi t ,  or  swor n 

r ecor ded t est i mony,  showi ng pr obabl e cause.   Wi s.  St at .  

§ 968. 12( 2) .   The cour t  woul d t hen have r esponded wi t h a 

det er mi nat i on whet her  pr obabl e cause f or  t he subpoenas had been 

shown.   Wi s.  St at .  § 968. 12( 3) ( c) .   None of  t hi s  happened.   None 

of  t hi s happened because t he di s t r i ct  at t or ney' s  of f i ce f ol l owed 

t he wr ong pr ocedur e by usi ng Wi s.  St at .  § 805. 07.  

¶113 Wi sconsi n St at .  § 968. 135 i s not  t he onl y subpoena 

st at ut e avai l abl e t o di st r i ct  at t or neys.   For  i nst ance,  Wi s.  

St at .  § 885. 01 i s made appl i cabl e i n cr i mi nal  pr oceedi ngs by 

Wi s.  St at .  § 972. 11.   However ,  subpoena st at ut es ot her  t han Wi s.  

St at .  § 968. 135 appear  t o r equi r e some sor t  of  pendi ng act i on.   

                                                 
1 Wi sconsi n St at .  § 968. 12 r eads i n par t  as f ol l ows:  

Sear ch war r ant .   ( 1)  Descr i pt i on and i ssuance.   A 
sear ch war r ant  i s an or der  s i gned by a j udge di r ect i ng 
a l aw enf or cement  of f i cer  t o conduct  a sear ch of  a 
desi gnat ed per son,  a desi gnat ed obj ect  or  a desi gnat ed 
pl ace f or  t he pur pose of  sei z i ng desi gnat ed pr oper t y 
or  k i nds of  pr oper t y.   A j udge shal l  i ssue a sear ch 
war r ant  i f  pr obabl e cause i s shown.  

( 2)  War r ant  upon af f i davi t .   A sear ch war r ant  
may be based upon swor n compl ai nt  or  af f i davi t ,  or  
t est i mony r ecor ded by a phonogr aphi c r epor t er  or  under  
sub.  ( 3) ( d) ,  showi ng pr obabl e cause t her ef or .  The 
compl ai nt ,  af f i davi t  or  t est i mony may be upon 
i nf or mat i on and bel i ef .  

Wi s.  St at .  § 968. 12( 1) - ( 2) .  
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Wi sconsi n St at .  § 968. 135 does not  r equi r e a pendi ng act i on,  but  

i t  does r equi r e t he di st r i ct  at t or ney t o f ol l ow t he same 

pr ocedur es he woul d use i n obt ai ni ng a sear ch war r ant  under  

§ 968. 12.   Wi sconsi n St at .  § 968. 135 pr ovi des f or  subsequent  

mot i ons t o t he cour t .   The st at ut e i mpl i es t hat  when t he 

pr ocedur es i n t he st at ut e ar e not  f ol l owed,  t he cour t  may deal  

wi t h a def ect i ve subpoena t he same way i t  woul d deal  wi t h a 

def ect i ve sear ch war r ant .    

¶114 Judge Manger son st at ed t hat  a subpoena under  Wi s.  

St at .  § 968. 135 " i s di r ect l y anal ogous t o a sear ch war r ant . "   He 

under st ood——and I  agr ee——t hat  t he r emedy f or  a def ect i ve 

subpoena under  t hi s st at ut e i s anal ogous t o t he r emedy f or  a 

def ect i ve sear ch war r ant  under  Wi s.  St at .  § 968. 12.   That  i s why 

I  suppor t  t he cour t ' s  deci s i on t o excl ude t he speci f i c  document s 

obt ai ned f r om t he t hr ee subpoenas and t he st at ement s Popenhagen 

made af t er  she was conf r ont ed wi t h t hese i mpr oper l y obt ai ned 

document s.  

¶115 The St at e i s not  ent i t l ed t o ut i l i ze i ncr i mi nat i ng 

st at ement s obt ai ned f r om Popenhagen af t er  she was conf r ont ed 

wi t h her  bank r ecor ds s i mpl y because i t  compl et el y di sr egar ded 

t he appl i cabl e st at ut e ( § 968. 135)  t o obt ai n t hose bank r ecor ds.  

I I I  

¶116 Thi s br i ngs us t o t he quest i on of  what  aut hor i t y 

shoul d be empl oyed t o suppr ess Popenhagen' s st at ement s wi t hout  

al t er i ng l ongst andi ng Wi sconsi n l aw.  

¶117 I n St at e v.  Raf l i k ,  2001 WI  129,  248 Wi s.  2d 593,  636 

N. W. 2d 690,  t hi s cour t  st at ed:    
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The suppr essi on of  evi dence i s not  a 
const i t ut i onal  r i ght ,  but  r at her  i t  i s  a j udge- made 
r ul e used t o det er  mi sconduct  by l aw enf or cement  
of f i c i al s.   St one v.  Powel l ,  428 U. S.  465,  482 ( 1976) .   
Suppr essi on i s onl y r equi r ed when evi dence has been 
obt ai ned i n v i ol at i on of  a def endant ' s const i t ut i onal  
r i ght s,  St at e v.  Hochman,  2 Wi s.  2d 410,  419,  86 
N. W. 2d 446 ( 1957) ,  or  i f  a st at ut e speci f i cal l y 
pr ovi des f or  t he suppr essi on r emedy.   St at e ex r el .  
Ar nol d v.  Count y Cour t  of  Rock Count y,  51 Wi s.  2d 434,  
439- 40,  187 N. W. 2d 354 ( 1971) ;  see al so St at e ex r el .  
Peckham v.  Kr enke,  229 Wi s.  2d 778,  787,  601 N. W. 2d 
287 ( Ct .  App.  1999) ;  St at e v.  Ver kuyl en,  120 Wi s.  2d 
59,  61,  352 N. W. 2d 668 ( Ct .  App.  1984) .  

I d. ,  ¶15 ( emphasi s added) .  

¶118 The Raf l i k  cour t  went  on t o expl ai n t hat  t her e i s no 

speci f i c  st at ut or y r emedy pr ovi ded f or  t he f ai l ur e t o r ecor d a 

t el ephoni c sear ch war r ant  appl i cat i on under  Wi s.  St at .  § 968. 12.   

I d.   " Thus,  t he onl y quest i on t hat  r emai ns i s whet her  t he 

f ai l ur e t o r ecor d t he war r ant  appl i cat i on and t he subsequent  

r econst r uct i on of  t he appl i cat i on v i ol at ed a const i t ut i onal  

r i ght . "   I d.  

¶119 I n my vi ew,  a v i ol at i on of  Wi s.  St at .  § 968. 12 

pr ocedur e per mi t s but  does not  r equi r e t he r emedy of  suppr essi on 

i n s i t uat i ons wher e an er r or  by t he st at e does not  v i ol at e a 

const i t ut i onal  r i ght .   The deci s i on whet her  t o suppr ess evi dence 

i s i nf or med by Wi s.  St at .  § 968. 22,  whi ch r eads:  " Ef f ect  of  

t echni cal  i r r egul ar i t i es.   No evi dence sei zed under  a sear ch 

war r ant  shal l  be suppr essed because of  t echni cal  i r r egul ar i t i es  

not  af f ect i ng t he subst ant i al  r i ght s of  t he def endant . "  

¶120 Wi sconsi n St at .  § 968. 22 i mpl i es t hat  evi dence can be 

suppr essed by a cour t  i f  t he cour t  det er mi nes t hat  a st at ut or y 

i r r egul ar i t y cannot  r easonabl y be descr i bed as " t echni cal "  or  i f  
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t he st at ut or y i r r egul ar i t y has af f ect ed t he subst ant i al  r i ght s  

of  t he def endant .  

¶121 Thi s v i ew i s suppor t ed by t he cases.   I n St at e v .  Tye,  

2001 WI  124,  248 Wi s.  2d 530,  636 N. W. 2d 473,  t he st at e obt ai ned 

a sear ch war r ant  f or  t he def endant ' s r esi dence.   I d. ,  ¶4.   The 

st at e pr esent ed pr obabl e cause f or  t he war r ant  t o t he cour t .   

I d. ,  ¶5.   However ,  t he i nvest i gat or  who pr epar ed t he af f i davi t  

t o suppor t  t he war r ant  f ai l ed t o s i gn and swear  t o t he t r ut h of  

t he af f i davi t .   I d.   The ci r cui t  cour t  subsequent l y suppr essed 

evi dence sei zed at  t he r esi dence.   I d. ,  ¶2.   Thi s cour t  

af f i r med,  concl udi ng t hat  t he f ai l ur e t o s i gn t he af f i davi t  and 

swear  t o i t s t r ut hf ul ness was " a mat t er  of  subst ance,  not  f or m,  

and i t  i s  an essent i al  component  of  t he Four t h Amendment  and 

l egal  pr oceedi ngs. "   I d. ,  ¶19.   The cour t ' s  hol di ng st at ed bl ack 

l et t er  l aw about  t he suppr essi on of  evi dence obt ai ned i n 

v i ol at i on of  a def endant ' s const i t ut i onal  r i ght s.  

¶122 A di f f er ent  k i nd of  def ect  was not ed i n St at e v.  

Mei er ,  60 Wi s.  2d 452,  210 N. W. 2d 685 ( 1973) .   Pol i ce execut ed a 

sear ch war r ant  f or  Mei er ' s r es i dence on Wednesday,  Apr i l  26,  

1972,  at  9 p. m.   I d.  at  455.   The war r ant  was " r et ur ned"  t o t he 

c l er k of  cour t  on Monday,  May 1,  1972,  at  12: 06 p. m.   I d.   Mei er  

c l ai med t hat  aut hor i t i es had v i ol at ed Wi s.  St at .  § 968. 17 by 

f ai l i ng t o r et ur n t he war r ant  " wi t hi n 48 hour s af t er  execut i on"  

t o t he c l er k desi gnat ed i n t he war r ant ,  and t hat  evi dence f r om 

t he sear ch had t o be suppr essed.   See i d.  at  456.   Thi s cour t  

di sagr eed.   I n comput i ng t i me,  t he t r i al  cour t  excl uded t he 

weekend——t he per i od f r om 4: 30 p. m.  Fr i day t o 8 a. m.  Monday——f r om 
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t he 48- hour  per i od.   I d.  at  459.   The cour t  sai d:  " The t r i al  

cour t ' s  const r uct i on of  sec.  968. 17,  St at s. ,  i s  r easonabl e i n 

v i ew of  t he f act  t hat  t he t i me r equi r ement  cont ai ned t her ei n i s 

of  a mi ni st er i al  nat ur e and t hat  t her e i s not hi ng i n t he r ecor d 

t o i ndi cat e t hat  t he r i ght s of  t he def endant  wer e i n any way 

pr ej udi ced. "   I d.  at  459- 60 ( emphasi s added) .  

¶123 Thi s t heme was echoed i n St at e v.  El am,  68 

Wi s.  2d 614,  229 N. W. 2d 664 ( 1975) ,  wher e t he def endant  moved t o 

suppr ess evi dence because a t r anscr i pt  of  t he sear ch war r ant  

t est i mony was not  f i l ed wi t hi n t he t i me l i mi t ——" wi t hi n 5 days"  

af t er  t he execut i on of  t he sear ch war r ant ——pr escr i bed i n Wi s.  

St at .  § 968. 17( 2) .   I d.  at  618- 19.   The t r i al  cour t  suppr essed 

t he evi dence because t he t r anscr i pt  was not  f i l ed unt i l  mor e 

t han t en mont hs af t er  t he execut i on of  t he war r ant ,  even t hough 

i t  f ound t he def endant  was not  pr ej udi ced by t he del ay.   I d.  at  

619.   Thi s cour t  r ever sed,  sayi ng:  " [ Wi sconsi n St at .  § 968. 22] ,  

t oget her  wi t h t he f i ndi ng of  no pr ej udi ce t o t he 

def endant  .  .  .  woul d di spose of  t he i ssue.  .  .  .   The t i me f or  

f i l i ng .  .  .  i s  .  .  .  a mi ni st er i al  dut y,  a v i ol at i on of  whi ch 

does not  i nval i dat e t he sear ch absent  pr ej udi ce t o t he r i ght s of  

t he def endant . "   I d.  at  620 ( emphasi s added) .  

¶124 I n St at e v.  Ni chol son,  174 Wi s.  2d 542,  497 N. W. 2d 791 

( Ct .  App.  1993) ,  pol i ce obt ai ned a sear ch war r ant  f or  an upper  

east  apar t ment  i n a t wo- st or y,  mul t i - f ami l y apar t ment  bui l di ng 

at  1512 St at e St r eet  i n Raci ne.   I d.  at  544- 45.   Al t hough pol i ce 

execut ed t he war r ant  at  t he cor r ect  apar t ment ,  t he addr ess 

t ur ned out  t o be 1510 St at e St r eet ,  so t hat  t he addr ess i n t he 
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war r ant  was not  cor r ect .   I d.  at  545.   The ci r cui t  cour t  and 

cour t  of  appeal s uphel d t he war r ant  and r ef used t o suppr ess 

evi dence.   The cour t  of  appeal s c i t ed Wi s.  St at .  § 968. 22 and 

st at ed:  " The war r ant ' s r eci t al  of  t he 1512 St at e St r eet  addr ess 

was a t echni cal  i r r egul ar i t y under  t he f act s of  t hi s case.   We 

agr ee wi t h t he t r i al  cour t  t hat  t hi s i r r egul ar i t y di d not  af f ect  

any subst ant i al  r i ght  of  Ni chol son. "   I d.  at  549 ( emphasi s 

added)  ( f oot not e omi t t ed) .  

¶125 I n t he Raf l i k  case,  wher e t he gover nment  mi st akenl y 

f ai l ed t o r ecor d t he appl i cat i on f or  a war r ant  by t el ephone,  t he 

c i r cui t  cour t  di d not  suppr ess t he evi dence because t he sear ch 

war r ant  was gr ounded i n pr obabl e cause,  and t he sear ch was not  

unr easonabl e because t he cour t  pr ompt l y t ook st eps t o 

r econst r uct  t he appl i cat i on.   Raf l i k ,  248 Wi s.  2d 593,  ¶¶8- 10.   

Thi s cour t  af f i r med.   I d. ,  ¶57.   The i nadver t ent  f ai l ur e t o 

r ecor d t he appl i cat i on di d not  pr ej udi ce t he def endant .   See 

i d. ,  ¶¶42,  52.   

¶126 These cases,  t oget her  wi t h Wi s.  St at .  § 968. 22,  

suggest  t hat  evi dence must  not  be suppr essed f or  a mer e 

st at ut or y v i ol at i on or  a t echni cal  i r r egul ar i t y of  sear ch 

war r ant  pr ocedur e unl ess t he v i ol at i on or  i r r egul ar i t y i s 

mat er i al  or  t he v i ol at i on or  i r r egul ar i t y has pr ej udi ced t he 

def endant  or  af f ect ed t he def endant ' s subst ant i al  r i ght s.   

Conver sel y,  i f  a st at ut or y v i ol at i on or  st at ut or y i r r egul ar i t y  

of  sear ch war r ant  pr ocedur e i s mat er i al  or  i f  t he v i ol at i on or  

i r r egul ar i t y has pr ej udi ced t he def endant  or  af f ect ed t he 

def endant ' s subst ant i al  r i ght s,  t he cour t  has i mpl i c i t ,  i f  not  
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expl i c i t ,  st at ut or y aut hor i t y t o suppr ess t he t ai nt ed evi dence.   

I d.   Thi s i s  not  new gr ound.   I t  i s  a r easonabl e synt hesi s of  

pr i or  l aw.  

¶127 Suppr essi on of  evi dence i s a dr ast i c r emedy.   

Suppr essi on i s r equi r ed when evi dence has been obt ai ned i n 

v i ol at i on of  a def endant ' s const i t ut i onal  r i ght s.   Raf l i k ,  248 

Wi s.  2d 593,  ¶15.   Suppr essi on of  evi dence obt ai ned i n v i ol at i on 

of  a st at ut e i s not  per mi t t ed unl ess a st at ut e ei t her  aut hor i zes 

or  r equi r es suppr essi on.   See i d. ;  Ver kuyl en,  120 Wi s.  2d at  61.    

¶128 I n eval uat i ng st at ut or y i r r egul ar i t y wi t h r espect  t o a 

sear ch war r ant  or  a Wi s.  St at .  § 968. 135 subpoena,  t he cour t  

shoul d wei gh t he gr avi t y of  t he st at ut or y v i ol at i on agai nst  t he 

st r ong publ i c i nt er est  i n t he avai l abi l i t y  of  r el i abl e evi dence.   

See,  e. g. ,  Br ewer  v.  Wi l l i ams,  430 U. S.  387,  424 ( 1977)  

( wei ghi ng t he det er r ent  ef f ect  of  suppr essi on agai nst  " t he 

st r ong i nt er est  under  any syst em of  j ust i ce of  maki ng avai l abl e 

t o t he t r i er  of  f act  al l  concededl y r el evant  and t r ust wor t hy 

evi dence"  ( c i t at i on omi t t ed) ) .   Suppr essi on of  evi dence i s 

i nt ended t o det er  mi sconduct .   Raf l i k ,  248 Wi s.  2d 568,  ¶15.   

The publ i c i nt er est  i s  not  ser ved by t he suppr essi on of  evi dence 

r esul t i ng f r om conduct  t hat  i s  i nadver t ent  or  uni nt ent i onal  

unl ess t hat  conduct  r esul t s i n pr ej udi ce t o t he def endant .  

¶129 I n t hi s case,  t he St at e' s mi suse of  t he subpoena 

st at ut es was ser i ous and mat er i al ,  not  t echni cal .   The St at e 

used t he wr ong subpoena f or ms,  pur suant  t o t he wr ong st at ut e 

( Wi s.  St at .  § 805. 07) ,  and i t  f ai l ed t o accor d t he pr ot ect i ons 

r equi r ed by t hat  wr ong st at ut e.   I t  coul d not  boot st r ap i t s 
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posi t i on by t r y i ng t o br i ng t he subpoenas under  t he appl i cabl e 

subpoena st at ut e ( Wi s.  St at .  § 968. 135)  because i t  t ot al l y 

di sr egar ded t he pr ocedur es and pr ot ect i ons i n t hat  st at ut e.   I n 

addi t i on,  t he def endant  was pr ej udi ced by t he St at e' s er r or s  

when she bl ur t ed out  i ncr i mi nat i ng st at ement s af t er  bei ng 

conf r ont ed wi t h her  i mpr oper l y obt ai ned bank r ecor ds.   Fi nal l y,  

t he cour t ' s  aut hor i t y was abused.   I n t hi s case,  t hen,  

suppr essi on of  Popenhagen' s st at ement s i s a sanct i on f or  t he 

i mpr oper  use of  t he subpoena power  by t he di st r i ct  at t or ney' s 

of f i ce.  

I V 

¶130 The l ast  sent ence of  Wi s.  St at .  § 968. 135 shoul d not  

be over l ooked.   I t  r eads:  " Thi s sect i on does not  l i mi t  or  af f ect  

any ot her  subpoena aut hor i t y pr ovi ded by l aw. "   Wi s.  St at .  

§ 968. 135.  

¶131 I n my vi ew,  t he St at e i s ent i t l ed t o use Wi s.  St at .  

§ 885. 01 f or  subpoenas duces t ecum of  bank r ecor ds at  

Popenhagen' s t r i al .   Popenhagen' s bank r ecor ds ar e busi ness 

r ecor ds.   These r ecor ds can be obt ai ned f r om t he banks by 

f ol l owi ng pr oper  pr ocedur e.   The owner s of  Save Mor e Foods and 

t hei r  i nsur er  coul d al so obt ai n Popenhagen' s bank r ecor ds i f  

t hey sued her  t o r ecover  t hei r  damages.   I n shor t ,  excl udi ng t he 

def endant ' s st at ement s wi l l  not  per mi t  t he def endant  t o escape 

unscat hed.  

V 

¶132 The ci r cui t  cour t ' s  suppr essi on of  Popenhagen' s bank 

r ecor ds and i ncr i mi nat i ng st at ement s was appr opr i at e.   The St at e 
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used t he wr ong subpoena f or ms and f ol l owed t he wr ong pr ocedur e.   

As a r esul t ,  i t s  subpoenas wer e def ect i ve.   However ,  t he St at e' s 

subpoena access t o t hese r ecor ds i s not  l i mi t ed t o access under  

Wi s.  St at .  § 968. 135.   The St at e i s ent i t l ed t o use Wi s.  St at .  

§ 885. 01( 1)  af t er  i t  has f i l ed a cr i mi nal  char ge.   The St at e can 

do over  t he subpoenas of  t he bank r ecor ds.   I t  cannot  do over  

i t s bl under s i n obt ai ni ng Popenhagen' s st at ement s.   Accor di ngl y,  

I  r espect f ul l y concur .  
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¶133 ANNETTE KI NGSLAND ZI EGLER,  J.    ( concur r i ng i n par t ,  

di ssent i ng i n par t ) .   The maj or i t y deci s i on,  whi ch suppr esses 

bot h t he document s and t he st at ement s,  pr oceeds much f ur t her  

t han necessar y.   I  agr ee t hat  t he c i r cui t  cour t  has aut hor i t y t o 

pr ecl ude t he document s and t o r equi r e t he St at e t o go t hr ough 

t he cor r ect  pr ocess t o obt ai n t hem f or  f ut ur e use.   However ,  I  

di sagr ee wi t h doi ng so on a st at ut or y or  const i t ut i onal  basi s.   

I f  t her e i s such aut hor i t y t o pr ecl ude t he document s,  i t  l i es i n 

t he cour t ' s  i nher ent  aut hor i t y t o admi ni st er  j ust i ce.   Under  t he 

f act s pr esent ed,  however ,  no aut hor i t y exi st s f or  suppr essi ng 

t he st at ement s.  

¶134 The maj or i t y f i nds t hat  t he st at ut or y l anguage cal l s 

f or  suppr essi on as a r emedy.   I f  t he l anguage of  t hi s st at ut e 

pr ovi des f or  suppr essi on,  t hen al most  any st at ut e f r om t hi s 

poi nt  f or war d does so as wel l .   That  has never  been t he l aw.   

Mor eover ,  no aut hor i t y exi st s  f or  goi ng even f ur t her  and 

suppr essi ng t he st at ement s based on t he st at ut e,  t he f r ui t  of  

t he poi sonous t r ee doct r i ne,  or  ot her wi se.   Thi s i s a good 

exampl e of  bad f act s maki ng bad l aw.    

¶135 The l aw i s wel l  est abl i shed t hat  unl ess t he st at ut e 

pr ovi des f or  suppr essi on or  unl ess const i t ut i onal  pr ot ect i ons 

exi st ,  suppr essi on i s not  a r emedy.   The maj or i t y deci s i on 

ext ends t he l aw t o unwor kabl e st andar ds and l eaves a bl ack hol e 

wi t h r espect  t o t he suppr essi on of  evi dence.   Suppr essi on l aw i s 

no l onger  l i nked t o t he l anguage of  t he st at ut e,  nor  i s i t  

t et her ed t o a const i t ut i onal  r i ght .   No l onger  i s t her e any 
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st oppi ng poi nt  t o suppr essi on.   As a r esul t ,  I  cannot  j oi n t he 

maj or i t y and,  i nst ead,  must  concur  i n par t  and di ssent  i n par t .  

¶136 Under  t he uni que f act s of  t hi s case,  t he c i r cui t  cour t  

shoul d have t he aut hor i t y t o pr ecl ude t he document s because t he 

subpoena at  i ssue was f at al l y def ect i ve:  ( 1)  t he di st r i ct  

at t or ney used t he wr ong subpoena ( a c i v i l  subpoena was used by 

t he di st r i ct  at t or ney i n a cr i mi nal  i nvest i gat i on) ;  ( 2)  t he 

di st r i ct  at t or ney had no aut hor i t y t o obt ai n document s by usi ng 

t he ci v i l  s t at ut es;  whi l e t her e i s no r ecor d t hat  t hi s was done 

i n bad f ai t h,  usi ng t he wr ong subpoena and ci v i l  pr ocedur e wer e 

mor e t han a scr i vener s '  er r or ;  ( 3)  al t hough t he r ecor d r ef l ect s 

t hat  t he i nvest i gat i ng of f i cer  f axed a pr obabl e cause af f i davi t  

t o t he di st r i ct  at t or ney,  not hi ng suggest s t hat  a pr obabl e cause 

af f i davi t  was submi t t ed t o t he cour t ,  and no such document  i s i n 

t he r ecor d;  ( 4)  not hi ng suggest s t hat  a pr obabl e cause 

det er mi nat i on was made by any j udi c i al  of f i cer ; 1 ( 5)  t he 

document s sought  wer e not  r et ur ned t hr ough t he ci r cui t  cour t  but  

i nst ead wer e r et ur ned di r ect l y t o t he St at e;  and ( 6)  al l  

saf eguar ds at  t he c i r cui t  cour t  f ai l ed.    

                                                 
1 Not  onl y was no pr obabl e cause f ound pr i or  t o t he 

subpoenas bei ng i ssued,  but  no subsequent  oppor t uni t y exi st ed 
f or  a j udi c i al  of f i cer  t o cor r ect  t hi s pr obl em.   I n t hi s case,  
Judge Ki nney si gned t he ci v i l  subpoena t hat  pr oduced t he bank 
r ecor ds f r om F&M Bank and used i n el i c i t i ng i ncr i mi nat i ng 
st at ement s f r om t he def endant .   No pr obabl e cause af f i davi t  was 
at t ached t o t hat  subpoena.   Judge Manger son pr esi ded over  t he 
subsequent  suppr essi on hear i ng.   However ,  because Judge 
Manger son di d not  s i gn t he subpoena at  i ssue and no pr obabl e 
cause af f i davi t  was pr ovi ded t o hi m,  Judge Manger son coul d not  
make a f i ndi ng of  pr obabl e cause or  cor r ect  t he r ecor d as t o why 
t he subpoena was i ssued.   Ther e i s not hi ng i n t he r ecor d t o 
i ndi cat e t hat  t he cr i mi nal  pr ocess was ut i l i zed.    
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I .  SUBPOENA POWER I N WI SCONSI N 

¶137 I n shor t ,  t he St at e had no aut hor i t y t o obt ai n t he 

document s by usi ng pur el y a c i v i l  subpoena pr ocess i n a cr i mi nal  

i nvest i gat i on.   When a cour t  r eal i zes t hat  i t  i ssued a subpoena 

wi t hout  any aut hor i t y,  i t  can and shoul d quash t he subpoena 

under  i t s own aut hor i t y i n t he admi ni st r at i on of  j ust i ce. 2  So 

l ong as t her e i s no bad f ai t h,  t he cour t  may t hen r equi r e t he 

St at e t o use t he cor r ect  pr ocess t o obt ai n t he r ecor ds by 

subpoena.   Fr om t hi s r ecor d,  t her e i s no bad f ai t h by any 

per son.   The St at e made mi st akes i n obt ai ni ng t he subpoena,  and 

t he cour t  made mi st akes i n s i gni ng t he subpoena under  t he wr ong 

aut hor i t y and wi t hout  a pr obabl e cause af f i davi t .    

¶138 The St at e ut i l i zed a c i v i l  subpoena st at ut e,  Wi s.  

St at .  § 805. 07,  t o subpoena t he def endant ' s bank r ecor ds.   

Nowher e i n t he subpoena does t he St at e c i t e t he cr i mi nal  

st at ut e.   The St at e may not  c i r cumvent  t he cr i mi nal  pr ocess by 

                                                 
2 Al t hough i nher ent  aut hor i t y was not  ut i l i zed by t he 

c i r cui t  cour t  i n t hi s case,  we shoul d r emand wi t h di r ect i ons 
t hat  t he c i r cui t  cour t  consi der  ut i l i z i ng i t s i nher ent  
aut hor i t y.  
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usi ng ci v i l  subpoena st at ut es. 3  The cr i mi nal  l aw has i t s own 

subpoena st at ut es,  whi ch t he St at e was r equi r ed t o use.  

¶139 The Wi sconsi n cr i mi nal  code speci f i cal l y pr ovi des t hat  

chapt er  885,  Wi t nesses and Or al  Test i mony,  " shal l  appl y i n al l  

cr i mi nal  pr oceedi ngs. "   Wi s.  St at .  § 972. 11( 1) .   As a r esul t ,  

any at t or ney,  i ncl udi ng t he di st r i ct  at t or ney,  may secur e a 

wi t ness t o t est i f y at  a hear i ng.   Wi s.  St at .  § 885. 01. 4  By 

                                                 
3 Per haps t he ar gument  i n f avor  of  al l owi ng t he St at e t o use 

ci v i l  subpoena st at ut es ar i ses out  of  Wi s.  St at .  § 972. 11( 1) ,  
whi ch makes t he r ul es of  c i v i l  act i ons appl i cabl e t o al l  
cr i mi nal  pr oceedi ngs.   However ,  t hi s i s i mper mi ssi bl e when t he 
" cont ext  of  a sect i on or  r ul e mani f est l y r equi r es a di f f er ent  
const r uct i on. "   Wi s.  St at .  § 972. 11( 1) .   A di f f er ent  
const r uct i on i s r equi r ed i n t hi s  case.   The cr i mi nal  l aw has i t s  
own subpoena st at ut es,  and t her ef or e,  i t  does not  need t o r el y 
on,  nor  shoul d i t  r el y on,  c i v i l  subpoena st at ut es.   See Wi s.  
St at .  § 972. 11( 1)  ( st at i ng chapt er  885 shal l  appl y t o cr i mi nal  
pr oceedi ngs) ;  Wi s.  St at .  § 885. 01 ( pr ovi di ng subpoena power ) ;  
Wi s.  St at .  § 968. 135 ( pr ovi di ng cr i mi nal  i nvest i gat i ve subpoena 
power ) .  

4 Sect i on 24. 11 of  Wi sconsi n Cr i mi nal  Pr act i ce and Pr ocedur e 
st at es i n r el evant  par t :  

The " subpoena power "  i s t he aut hor i t y t o r equi r e 
" t he at t endance of  any wi t ness,  r esi di ng or  bei ng i n 
any par t  of  t hi s st at e,  t o t est i f y i n any mat t er  or  
cause pendi ng or  t r i abl e.  .  .  . "   Compel l i ng a wi t ness 
t o appear  i n a Wi sconsi n cour t  may be accompl i shed by 
any at t or ney pr act i c i ng bef or e t hat  cour t .   Thi s 
s i t uat i on exi st s because W. S. A.  757. 01( 1) 2 best ows 
subpoena power  on al l  st at e cour t s of  r ecor d,  and 
W. S. A.  885. 01( 1) 3 per mi t s i ssuance of  subpoenas by 
" any j udge or  c l er k of  a cour t  or  cour t  commi ssi oner  
or  muni ci pal  j udge"  wi t hi n t hat  of f i cer ' s or  t he 
appr opr i at e cour t ' s  j ur i sdi ct i on.   W. S. A.  757. 355 t hen 
pr ovi des t hat  t he c l er k of  any cour t  of  r ecor d may 
del i ver  bl ank,  pr e- si gned and seal ed pr ocess f or ms t o 
any at t or ney pr act i c i ng bef or e t hat  cour t .   Upon 
compl et i on by t he at t or ney,  t hese document s have t he 
same f or ce as t hey woul d i f  t hey wer e per f ect ed by t he 
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v i r t ue of  Wi s.  St at .  §§ 885. 01 and . 02,  an at t or ney,  i ncl udi ng a 

di st r i ct  at t or ney,  may r equi r e a wi t ness t o br i ng document s wi t h 

hi m or  her  t o a schedul ed hear i ng.    

¶140 The di st r i ct  at t or ney possesses addi t i onal  subpoena 

power  by v i r t ue of  Wi s.  St at .  § 968. 135. 5  Thi s subpoena power  i s 

meant  t o enhance t he i nvest i gat i ve power s of  l aw enf or cement .   

I t  can be used bef or e a cr i me i s even char ged and no schedul ed 

hear i ng i s r equi r ed.   However ,  because § 968. 135 best ows upon 

t he St at e gr eat  power ,  cer t ai n saf eguar ds appl y such as a cour t  

f i ndi ng pr obabl e cause,  document s bei ng r et ur ned t o t he cour t ,  

and pr ovi di ng t he c i r cui t  cour t  t he power  t o compl et el y quash or  

l i mi t  t he subpoena.  

¶141 The St at e,  i n t hi s case,  shoul d have used Wi s.  St at .  

§ 968. 135 r at her  t han Wi s.  St at .  § 805. 07——a ci v i l  subpoena 

                                                                                                                                                             
c l er k.   Ut i l i z i ng t hi s pr ocedur e,  at t or neys pr act i c i ng 
i n Wi sconsi n have subpoena power .  

The Wi sconsi n at t or ney gener al  and di st r i ct  
at t or neys,  or  per sons act i ng i n t hei r  st ead,  may al so 
st at ut or i l y  s i gn and i ssue subpoenas t o compel  t he 
appear ance of  wi t nesses i n any cour t  or  bef or e any 
magi st r at e,  f r om any par t  of  t he st at e,  on behal f  of  
t he st at e.   Si mi l ar l y,  under  t he Chi l dr en' s Code,  a 
j uveni l e who i s  al l eged t o have per f or med a del i nquent  
act  must  be i nf or med by t he i nt ake wor ker  t hat  t he 
j uveni l e has a " r i ght  t o pr esent  and subpoena 
wi t nesses. "  

9 Chr i st i ne M.  Wi seman,  Ni chol as L.  Chi ar kas,  & Dani el  D.  
Bl i nka,  Cr i mi nal  Pr act i ce and Pr ocedur e § 24. 11 ( 1996)  ( i nt er nal  
f oot not es omi t t ed) .  

5 See 9 Wi seman et  al . ,  supr a,  § 24. 16.  
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st at ut e meant  f or  c i v i l  l i t i gant s. 6  Because t he St at e shoul d 

have used Wi s.  St at .  § 968. 135,  t he maj or i t y l ooks t o t hat  

st at ut e f or  a r emedy.   However ,  t he r ecor d does not  suppor t  t hat  

§ 968. 135 was ever  used.   Thi s was not  a mer e scr i vener s '  er r or  

or  mal f unct i oni ng t ape r ecor der ;  t hi s was a subpoena,  whi ch at  

ever y j unct ur e of  t he ent i r e pr ocess,  was def ect i ve.  

I I .  DEFECTI VE SUBPOENA 

¶142 The St at e' s subpoena was f at al l y def ect i ve.   

Absol ut el y not hi ng was done cor r ect l y wi t h r espect  t o t hi s 

subpoena.   The di st r i ct  at t or ney had no aut hor i t y t o r equest  i t ,  

and t he j udge shoul d not  have si gned i t .   I f  t her e i s a r emedy 

f or  t hi s unusual  st at ut or y v i ol at i on,  i t  l i es  i n t he cour t ' s  

i nher ent  aut hor i t y t o admi ni st er  j ust i ce s i nce t he l egi s l at ur e 

di d not  pr ovi de f or  suppr essi on as a r emedy i n t he st at ut e and 

t he vi ol at i on di d not  i nvoke const i t ut i onal  pr ot ect i ons.   The 

pr oper  r emedy i n a case l i ke t hi s,  wher e no bad f ai t h exi st s,  i s  

t o per mi t  t he j udge——when t he er r or  i s di scover ed——t o quash t he 

subpoena and r equi r e t he St at e t o subsequent l y seek t he 

document s t hr ough a pr oper l y enf or ced subpoena.   I n f i ndi ng t hat  

Wi s.  St at .  § 968. 135 cal l s f or  suppr essi on of  t he document s——and 

ul t i mat el y t he st at ement s——t he maj or i t y weaves a r emedy t hat  

unr avel s year s of  pr ecedent . 7   

                                                 
6 See 9 Wi seman et  al . ,  supr a,  § 24. 11,  n. 6 ( st at i ng t hat  

" [ i ] n c i v i l  cases,  at t or neys have subpoena power  under  Wi s.  
St at .  § 805. 07" ) .  

7 See Just i ce Roggensack' s di ssent ,  ¶165.  
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¶143 A ci r cui t  cour t  j udge has t he aut hor i t y t o quash a 

subpoena t hat  i s def ect i ve. 8  I n t hi s case,  t he def ect i ve 

subpoena was i n par t  due t o t he c i r cui t  cour t ' s  own er r or s.   I t  

i s  nonsensi cal  t o not  al l ow a c i r cui t  cour t  j udge t o r emedy such 

a pr ocedur al  er r or .   I t  i s unnecessar y t o under t ake t he 

maj or i t y ' s anal ysi s.   I n t hi s case,  t he subpoena was f at al l y 

def ect i ve i n a number  of  ways.   The St at e may never  ut i l i ze 

c i v i l  subpoena st at ut es f or  a cr i mi nal  i nvest i gat i on.   Pr obabl e 

cause i s al ways r equi r ed when ut i l i z i ng cr i mi nal  i nvest i gat i ve 

subpoenas.   Ther e i s a pr ocedur e f or  whi ch evi dence i s r et ur ned 

t o t he c i r cui t  cour t .   I t  i s  l ogi cal  t hat  a c i r cui t  cour t  shoul d 

be abl e t o use i nher ent  aut hor i t y t o r i ght  such a wr ong and 

r equi r e t he St at e t o obt ai n t he document s t hr ough t he pr oper  

                                                 
8 See Ci t y of  Sun Pr ai r i e v.  Davi s,  226 Wi s.  2d 738,  749- 50,  

595 N. W. 2d 635 ( 1999)  ( c i t i ng t o a number  of  cases and st at i ng 
" t he cour t  exer c i ses i nher ent  aut hor i t y i [ n]  ensur i ng t hat  t he 
cour t  f unct i ons ef f i c i ent l y and ef f ect i vel y t o pr ovi de t he f ai r  
admi ni st r at i on of  j ust i ce" ) ;  St at e v.  Hol mes,  106 Wi s.  2d 31,  
44,  315 N. W. 2d 703 ( 1982)  ( di scussi ng i nher ent  power s,  whi ch ar e 
" t hose power s whi ch must  necessar i l y  be used by t he var i ous 
depar t ment s of  gover nment  i n or der  t hat  t hey may ef f i c i ent l y 
per f or m t he f unct i ons i mposed upon t hem by t he peopl e" ) .   See,  
e. g. ,  Mar t h v.  Hevi er ,  No.  81- 1639,  unpubl i shed sl i p op.  at  2 
( Wi s.  Ct .  App.  Nov.  10,  1982)  ( as an exampl e of  t he t r i al  cour t  
quashi ng a subpoena i ssued under  Wi s.  St at .  § 805. 07 because i t  
was def ect i ve as t o f or m si nce i t  was di r ect ed t o a cor por at i on 
r at her  t han an i ndi v i dual ) ;  I n r e Gr and Jur y Pr oceedi ngs of  June 
16,  1981,  519 F. Supp.  791,  795 ( E. D.  Wi s.  1981)  ( exer ci s i ng t he 
" i nher ent  power s t h[ e]  cour t  possesses t o super vi se t he gr and 
j ur y and quash t h[ e]  subpoena" ) ;  Peopl e v.  Har t ,  552 N. E. 2d 1,  4 
( I l l .  App.  Ct .  1990)  ( al l owi ng t he t r i al  cour t  t o quash a 
subpoena t hat  was def ect i ve because i t  al l owed document s t o be 
r et ur ned di r ect l y t o t he di st r i ct  at t or ney r at her  t han t hr ough 
t he cour t ) ;  James v.  Booz- Al l en & Hami l t on,  I nc. ,  206 F. R. D.  15,  
18 ( D. D. C.  2002)  ( al l owi ng t r i al  cour t  t o quash ser vi ce of  
pr ocess because t he def endant  ser ved t he wr ong per son) .  
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means.   Once t he subpoena i s quashed,  and i f  no bad f ai t h 

exi st s,  t he St at e may seek t he same document s t hr ough a pr oper  

subpoena.    

¶144 The maj or i t y el i mi nat es l ongst andi ng pr ecedent  t hat  

suppr essi on i s r equi r ed onl y i f  t he st at ut e speci f i cal l y  

pr ovi des f or  suppr essi on.   Maj or i t y op. ,  ¶¶57- 71.   The maj or i t y 

quest i ons whet her  any j ust i f i cat i on exi st s f or  such a r ul e.   

Maj or i t y op. ,  ¶70.   We,  however ,  need not  l ook any f ur t her  t han 

wel l  r espect ed and accept ed pr i nci pl es of  st at ut or y const r uct i on 

and i nt er pr et at i on f or  j ust i f i cat i on.   When t he l egi s l at ur e 

i nt ends t o pr ovi de suppr essi on f or  a st at ut or y r emedy,  i t  

speci f i cal l y does so, 9 and i f  i t  does not ,  t hi s cour t  shoul d not  

                                                 
9 See,  e. g. ,  Wi s.  St at .  § 968. 30( 9) ( a) .   I t  pr ovi des i n 

par t :   

Any aggr i eved per son .  .  .  may move bef or e t he 
t r i al  cour t  or  t he cour t  gr ant i ng t he or i gi nal  war r ant  
t o suppr ess t he cont ent s of  any i nt er cept ed wi r e,  
el ect r oni c or  or al  communi cat i on .  .  .  .  
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i nser t  wor ds i nt o t he st at ut e. 10  Rat her ,  when no suppr essi on 

r emedy exi st s i n t he st at ut e,  a st at ut or y v i ol at i on——and t hus 

most  l i kel y a pr ocedur al  v i ol at i on——shoul d be cor r ect ed by 

or der i ng t he v i ol at or  t o r epeat  t he pr ocess or  pr ocedur e i n a 

manner  t hat  compl i es wi t h t he st at ut e.   Suppr essi on i s  

appr opr i at e f or  const i t ut i onal  v i ol at i ons,  whi ch by t hei r  ver y 

nat ur e ar e ser i ous v i ol at i ons,  and suppr essi on i s appr opr i at e 

when t he l egi s l at ur e deems a st at ut or y v i ol at i on so s i gni f i cant  

t hat  per manent  excl usi on i s appr opr i at e.  

¶145 Her e,  t he maj or i t y i s maki ng new l aw.   No case has 

ever  suppr essed evi dence wi t hout  speci f i c  st at ut or y aut hor i t y 

unl ess t her e has been a const i t ut i onal  v i ol at i on.   Wi t h t hi s new 

basi s f or  suppr essi on,  i s t her e any st oppi ng poi nt ?  I s anyt hi ng 

at t enuat ed?  I f  somet hi ng i s suppr essed i n a case,  does t hat  now 

mean t hat  anyt hi ng obt ai ned t her eaf t er  i s suppr essed?  I f  not ,  

                                                 
10 See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  

2004 WI  58,  ¶39,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( c i t i ng t o t he 
Uni t ed St at es Supr eme Cour t ,  Connect i cut  Nat ' l  Bank v.  Ger mai n,  
503 U. S.  249,  253- 54 ( 1992) ,  asser t i ng t hat  " [ w] e have st at ed 
t i me and agai n t hat  cour t s must  pr esume t hat  a l egi s l at ur e says 
i n a st at ut e what  i t  means and means i n a st at ut e what  i t  says 
t her e" ) ;  2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  St at ut es and 
St at ut or y Const r uct i on ( 7t h ed.  2007)  ( § 46. 3,  " Expr essed 
i nt ent , "  st at i ng " [ w] hat  a l egi s l at ur e says i n t he t ext  of  a 
st at ut e i s cons i der ed t he best  evi dence of  t he l egi s l at i ve 
i nt ent  or  wi l l " ;  § 46. 6,  " Each wor d gi ven ef f ect , "  st at i ng " i t  
i s  al so t he case t hat  ever y wor d excl uded f r om a st at ut e must  be 
pr esumed t o have been excl uded f or  a pur pose" ;  § 47. 23,  
" Expr essi o uni us est  excl usi o al t er i us, "  st at i ng " wher e a f or m 
of  conduct ,  .  .  .  t her e i s an i nf er ence t hat  al l  omi ssi ons 
shoul d be under st ood as excl us i ons" ;  § 47. 38,  " I nser t i on of  
wor ds, "  st at i ng " [ i ] n const r ui ng a st at ut e,  i t  i s  al ways saf er  
not  t o add t o or  subt r act  f r om t he l anguage of  a st at ut e unl ess 
i mper at i vel y r equi r ed t o make i t  a r at i onal  st at ut e" )  ( i nt er nal  
f oot not es omi t t ed) .  
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why not ?  What  i s t he st andar d?  For  exampl e,  i f  l aw enf or cement  

obt ai ns a l ead i n an i nvest i gat i on and t hat  evi dence i s l at er  

f ound t o be i nadmi ssi bl e,  i s  al l  evi dence obt ai ned t her eaf t er  

suppr essed because of f i cer s bui l t  a case based upon var i ous 

l eads?  I s l aw enf or cement  now r equi r ed t o obt ai n an i ndependent  

basi s f or  t he admi ssi on of  each pi ece of  evi dence f or  f ear  t hat  

somet hi ng ear l i er  may be suppr essed? 

¶146 I n or der  t o suppr ess t he document s,  t he maj or i t y 

deci des t hat  suppr essi on i s al l owed under  Wi s.  St at .  § 968. 135.   

However ,  § 968. 135 was never  ut i l i zed by t he St at e t o subpoena 

t he document s or  by t he cour t  t hat  i ssued t he subpoena.   Fr om 

t he r ecor d,  t he St at e and t he cour t  r el i ed sol el y on t he c i v i l  

s t at ut e and pr ocedur e t o subpoena t he document s——Wi s.  St at .  

§ 805. 07.   I nst ead of  deci di ng t he case on t he basi s t hat  t her e 

exi st s no aut hor i t y t o so subpoena t he document s c i v i l l y ,  t he 

maj or i t y cont or t s t hi s i nt o a cr i mi nal  subpoena.   I t  i s  not .   

The subpoena was f at al l y def ect i ve.  

I I I .  FRUI T OF THE POI SONOUS TREE DOCTRI NE 

¶147 The maj or i t y t akes t he ext r a st ep of  suppr essi ng t he 

st at ement s t hat  wer e obt ai ned when t he def endant  was 

subsequent l y shown t he bank document s.   Whi l e t he maj or i t y 

f r ames i t s anal ysi s under  t he auspi ces of  st at ut or y aut hor i t y,  

i t  r eal l y does so by an unpr ecedent ed appl i cat i on of  t he f r ui t  

of  t he poi sonous t r ee doct r i ne.   I n so doi ng,  t he maj or i t y 

under mi nes l ongst andi ng case l aw.   Ther e i s no l egal  suppor t  f or  

t he pr oposi t i on t hat  t he cour t  can suppr ess t he st at ement s as 

f r ui t  of  t he poi sonous t r ee or ,  as t he maj or i t y has now done,  
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under  t he l anguage of  t he st at ut e.   The st at ut e at  i ssue does 

not  l i s t  suppr essi on as a r emedy and t he f r ui t  of  t he poi sonous 

t r ee doct r i ne has never  been ext ended t o a st at ut or y v i ol at i on.   

Unl i ke usi ng i t s i nher ent  aut hor i t y i n t he admi ni st r at i on of  

j ust i ce t o quash t he i mpr oper l y i ssued subpoena,  t he cour t ' s  

i nher ent  aut hor i t y does not  ext end t o suppr essi ng t he at t enuat ed 

st at ement s,  especi al l y wher e t her e i s no bad f ai t h.   I n or der  t o 

suppr ess t he st at ement s t her e must  be aut hor i t y i n t he st at ut e 

or  i n const i t ut i onal  l aw.   No such aut hor i t y exi st s her e.    

¶148 We have no r eason t o bel i eve t hat  l aw enf or cement  

act ed i n bad f ai t h t o obt ai n t he document s.   Ther e i s no r eason 

t o bel i eve t hat  l aw enf or cement  used t he document s i n bad f ai t h.   

The maj or i t y suppr esses t he st at ement s by f i ndi ng t hat  t her e was 

a st at ut or y v i ol at i on i n obt ai ni ng t he document s i n t he f i r st  

i nst ance;  i t  t hen suppr esses t he " f r ui t "  of  t he " poi sonous 

t r ee" ——t he st at ement s der i ved f r om t he use of  t hose document s.   

¶149 The f r ui t  of  t he poi sonous t r ee doct r i ne has never  

been appl i ed t o suppr ess st at ement s el i c i t ed by v i r t ue of  a 

def endant  bei ng shown document s obt ai ned f r om a f aul t y c i v i l  

subpoena.   Thi s doct r i ne appl i es t o const i t ut i onal  v i ol at i ons,  

and no const i t ut i onal  v i ol at i on has occur r ed i n t hi s case.   

I t  i s  t r ue t hat  evi dence obt ai ned as a di r ect  r esul t  
of  a v i ol at i on of  a const i t ut i onal  r i ght  i s 
i nadmi ssi bl e and t he excl usi onar y r ul e appl i es t o 
i nt angi bl e evi dence as wel l  as t angi bl e evi dence,  such 
as st at ement s f ol l owi ng an unl awf ul  ar r est  or  ent r y.   
Not  onl y evi dence obt ai ned by t he pr i mar y i l l egal i t y 
i s i nadmi ssi bl e but  al so der i vat i ve evi dence i f  such 
evi dence i s obt ai ned ' by expl oi t at i on of  t hat  
i l l egal i t y. '  
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St at e v.  Schnei dewi nd,  47 Wi s.  2d 110,  118,  176 N. W. 2d 303 

( 1970) . 11  However ,  i f  t he maj or i t y wer e t o f i nd a const i t ut i onal  

v i ol at i on,  our  exi st i ng body of  case l aw woul d be bl ur r ed beyond 

r ecogni t i on.      

¶150 Suppr essi on of  der i vat i ve evi dence does not  occur  

ever y t i me a pr ocedur al  mi shap occur s wi t h t he subpoena pr ocess.   

I n t hi s case,  t her e i s no showi ng of  bad f ai t h on t he par t  of  

l aw enf or cement .   The maj or i t y f ai l s  t o pr ovi de any di r ect i on t o 

our  c i r cui t  cour t s,  di st r i ct  at t or neys,  def ense l awyer s,  and l aw 

enf or cement  wi t h r egar d t o when a c i r cui t  cour t  j udge must  

" suppr ess"  der i vat i ve evi dence or  when i t  s i mpl y can quash a 

subpoena t hat  was i ssued wi t hout  aut hor i t y and or der  compl i ance 

wi t h t he st at ut e at  i ssue.   Sur el y not  al l  pr ocedur al  v i ol at i ons 

demand such dr ast i c measur es as t he cour t  pr escr i bes i n t hi s 

case.    

                                                 
11 See al so St at e v.  Yang,  2000 WI  App 63,  ¶20,  233 Wi s.  2d 

545,  608 N. W. 2d 703 ( st at i ng t hat  Uni t ed St at es Supr eme Cour t ,  
" [ i ] n El st ad,  t he Cour t  exami ned t he f r ui t  of  t he poi sonous t r ee 
doct r i ne and det er mi ned t hat  i t  onl y appl i es t o a const i t ut i onal  
v i ol at i on" ) ;  St at e v.  Nobl e,  2002 WI  64,  ¶¶7,  13,  29- 31,  253 
Wi s.  2d 206,  646 N. W. 2d 38;  but  see Muet ze v.  St at e,  73 Wi s.  2d 
117,  134- 35,  243 N. W. 2d 393 ( 1976)  ( appl y i ng t he f r ui t  of  t he 
poi sonous t r ee doct r i ne t o a st at ut or y pr i v i l ege vi ol at i on t hat  
l ed t o obt ai ni ng a sear ch war r ant  wi t hout  pr obabl e cause once 
t he pr i v i l eged i nf or mat i on was excl uded) .   Muet ze,  however ,  i s  
di st i ngui shabl e f r om t he case at  hand because t he st at ut or y 
v i ol at i on her e di d not  di r ect l y l ead t o a const i t ut i onal  
v i ol at i on.  
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I V.  CONCLUSI ON 

¶151 The maj or i t y,  i nst ead of  di r ect l y deci di ng t he i ssue 

at  hand,  pr oceeds down a pat h of  " cor r ect i ng"  l aw t hat  does not  

need cor r ect i on.   At  t he f aul t  of  bot h t he St at e and t he ci r cui t  

cour t ,  a f at al l y def ect i ve subpoena was i ssued.   The St at e had 

no aut hor i t y t o use t he subpoena,  and t he cour t  had no aut hor i t y  

t o i ssue t he r equest ed subpoena.   Thi s case does not  cal l  upon 

us t o deci de whet her  our  cur r ent  case l aw needs any 

cl ar i f i cat i on or  changi ng wi t h r egar d t o when suppr essi on i s 

per mi t t ed.   Because of  t he maj or i t y ' s deci s i on,  t he l aw has been 

cont or t ed t o f i t  an out come.   Longst andi ng pr ecedent  i s cal l ed 

i nt o quest i on.   Cour t s and l aw enf or cement  ar e l ef t  wi t h 

uncer t ai nt y.   

¶152 The pr oper  r emedy i n a case such as t hi s i s t o per mi t  

t he j udge——when t he er r or  i s di scover ed——t o quash t he subpoena 

and r equi r e t he St at e t o subsequent l y seek t he document s t hr ough 

a pr oper l y enf or ced subpoena.   The St at e shoul d be abl e t o 

r ei ssue t he subpoena and obt ai n t he document s l awf ul l y,  but  t he 

f r ui t  of  t he poi sonous t r ee doct r i ne shoul d not  be appl i ed under  

t he gui se of  st at ut or y i nt er pr et at i on i n or der  t o suppr ess t he 

st at ement s.   I n gi v i ng pr oper  r espect  t o pr ecedent ,  t her e i s no 

ot her  aut hor i t y upon whi ch t he document s can be suppr essed.   

Ther e i s no aut hor i t y t o suppr ess t he st at ement s.  

¶153 Whi l e t he c i r cui t  cour t  di d not  i nvoke i t s i nher ent  

aut hor i t y i n t he case at  hand because i t  had i mpr oper l y  

suppr essed based upon a const i t ut i onal  expect at i on of  pr i vacy i n 

bank r ecor ds,  we shoul d r emand t o t he c i r cui t  cour t  wi t h 



No.   2006AP1114- CR. akz 
 

14 
 

i nst r uct i ons t hat  no such expect at i on of  pr i vacy exi st s12 and t he 

pr oper  r emedy can be f ound under  i t s i nher ent  aut hor i t y as 

ar t i cul at ed t hr oughout  t hi s opi ni on.      

¶154 For  t he f or egoi ng r easons,  I  concur  i n par t  and 

di ssent  i n par t .  

 

                                                 
12 Uni t ed St at es v .  Mi l l er ,  425 U. S.  435 ( 1976) ;  St at e v.  

Swi f t ,  173 Wi s.  2d 870,  496 N. W. 2d 713 ( Ct .  App.  1993) .  
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¶155 PATI ENCE DRAKE ROGGENSACK,  J.  ( di ssent i ng) .    We ar e 

asked t o r evi ew a cour t  of  appeal s deci s i on r ever si ng t he 

c i r cui t  cour t ' s  or der  ( 1)  suppr essi ng bank r ecor ds t hat  wer e 

subpoenaed and pr oduced wi t hout  a f i ndi ng of  pr obabl e cause,  

whi ch Wi s.  St at .  § 968. 135 ( 2005- 06) 1 r equi r es,  and ( 2)  

suppr essi ng Mi chel l e Popenhagen' s subsequent  i ncr i mi nat i ng 

st at ement s.    

¶156 I  di ssent  f r om t he maj or i t y opi ni on because I  concl ude 

t hat  cont r ol l i ng pr ecedent ,  as est abl i shed mor e t han 20 year s 

ago by t he appel l at e cour t s of  t hi s st at e,  pr ecl udes suppr essi ng 

Popenhagen' s bank r ecor ds and her  subsequent  i ncr i mi nat i ng 

st at ement s.   I  r each t hi s concl usi on because:   ( 1)  Wi s.  St at .  

§ 968. 135 does not  aut hor i ze t he suppr essi on of  Popenhagen' s 

bank r ecor ds as a r emedy f or  t he c i r cui t  cour t ' s  f ai l ur e t o f i nd 

pr obabl e cause t hat  t he bank r ecor ds wer e l i nked t o t he 

commi ssi on of  a cr i me;  and ( 2)  Popenhagen has no pr i vacy r i ght  

i n her  bank r ecor ds under  ei t her  t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on or  Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on.   Accor di ngl y,  I  woul d af f i r m t he cour t  

of  appeal s deci s i on t hat  over t ur ned t he ci r cui t  cour t ' s  

suppr essi on of  evi dence,  and I  r espect f ul l y di ssent  f r om t he 

maj or i t y opi ni on t hat  uphol ds suppr essi on of  Popenhagen' s bank 

r ecor ds and her  subsequent  i ncr i mi nat i ng st at ement s.  

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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I .   BACKGROUND 

¶157 Whi l e Popenhagen was an empl oyee of  Save- Mor e Foods i n 

Mi nocqua,  t he owner ,  Br i an Kr ueger ,  suspect ed t hat  she was 

st eal i ng f r om t he st or e.   Kr ueger  r epor t ed t o t he Mi nocqua 

Pol i ce Depar t ment  t hat  Popenhagen cashed checks at  t he st or e 

t hat  she dr ew on account s cont ai ni ng i nsuf f i c i ent  f unds.   

Kr ueger  al so al l eged t hat  Popenhagen had st ol en money f r om t he 

st or e' s aut omat ed t el l er  machi ne.   Accor di ng t o t he cr i mi nal  

compl ai nt  and t he at t ached pol i ce r epor t s,  i t  i s  al l eged t hat  

Popenhagen st ol e appr oxi mat el y $29, 000 f r om her  empl oyer .  

¶158 To f ur t her  t hei r  i nvest i gat i on of  t he mat t er ,  t he 

Mi nocqua Pol i ce sought  t o obt ai n Popenhagen' s bank r ecor ds 

t hr ough cr i mi nal  subpoenas under  Wi s.  St at .  § 968. 135.   To t hat  

end,  i n compl i ance wi t h § 968. 135,  a pol i ce of f i cer  compl et ed an 

af f i davi t  showi ng pr obabl e cause t hat  t he r ecor ds sought  wer e 

l i nked t o t he commi ssi on of  a cr i me.   However ,  when t he r equest s  

f or  t he subpoenas wer e made,  t he af f i davi t  showi ng pr obabl e 

cause appar ent l y was not  pr esent ed t o t he t wo j udges who i ssued 

t he subpoenas. 2     

¶159 Al l  t hr ee banks compl i ed wi t h t he subpoenas by 

del i ver i ng Popenhagen' s bank st at ement s,  deposi t  s l i ps and 

cancel l ed checks t o t he Onei da Pol i ce Depar t ment .   Onei da pol i ce 

of f i cer s t hen i nt er vi ewed Popenhagen.   She i ni t i al l y  deni ed t hat  

she had st ol en money f r om Save- Mor e,  but  af t er  t he pol i ce 

conf r ont ed Popenhagen wi t h her  bank r ecor ds,  whi ch r eveal ed t hat  
                                                 

2 Ci r cui t  cour t  Judges Rober t  Ki nney and Mar k Manger son of  
Onei da Count y s i gned t he subpoenas di r ect ed t o t hr ee banks wher e 
Popenhagen hel d account s.  
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her  deposi t  amount s c l osel y cor r esponded t o amount s mi ssi ng f r om 

Save- Mor e,  she made sever al  i ncr i mi nat i ng st at ement s. 3   

¶160 Popenhagen was char ged wi t h t hef t  of  mor e t han 

$10, 000,  cont r ar y t o Wi s.  St at .  § 943. 20( 1) ( b)  and ( 3) ( c) .   I n a 

pr et r i al  mot i on,  she moved t o suppr ess bot h her  bank r ecor ds and 

her  i ncr i mi nat i ng st at ement s.   The ci r cui t  cour t  gr ant ed her  

mot i on t o suppr ess,  r ul i ng t hat  t he St at e obt ai ned her  bank 

r ecor ds i n v i ol at i on of  Popenhagen' s f eder al  and st at e 

const i t ut i onal  r i ght  of  pr i vacy and i n v i ol at i on of  Wi s.  St at .  

§ 968. 135.  

¶161 The St at e appeal ed t he ci r cui t  cour t ' s  deci s i on,  and 

i n a t wo- t o- one deci s i on,  t he cour t  of  appeal s r ever sed.   The 

maj or i t y concl uded t hat  nei t her  t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on nor  Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on accor ded Popenhagen a r i ght  of  pr i vacy i n 

her  bank r ecor ds;  and t her ef or e,  i t  was er r or  t o suppr ess t hem.   

I n addi t i on,  al t hough t he i ssuance of  subpoenas wi t hout  a 

f i ndi ng of  pr obabl e cause conf l i c t s wi t h t he pr ovi s i ons of  Wi s.  

St at .  § 968. 135,  t he cour t  of  appeal s r ul ed t hat  suppr essi on was 

not  pr oper  because § 968. 135 does not  aut hor i ze suppr essi on as a 

r emedy,  as Wi sconsi n pr ecedent  r equi r es.    

                                                 
3 Ther e i s no t r anscr i pt  i n t he r ecor d of  pr eci sel y what  

Popenhagen sai d;  her  st at ement s ar e r ecount ed i n summar y f ashi on 
i n t he Sept ember  19,  2004 pol i ce r epor t  pr epar ed by Of f i cer  Todd 
G.  Hanson and pr ovi ded i n t he r ecor d.   Of f i cer  Hanson st at es i n 
t hat  r epor t  t hat ,  upon bei ng conf r ont ed wi t h her  bank r ecor ds,  
Popenhagen expl ai ned t hat  " she di dn' t  know why she di d t hi s"  and 
t hat  " she al ways t hought  she mi ght  get  caught . "   Accor di ng t o 
Of f i cer  Hanson' s r epor t ,  Popenhagen f ur t her  st at ed t hat  " she 
used some of  t he money t o pay t he mor t gage and t o pay on some 
j udgment s agai nst  her . "  
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¶162 On r evi ew bef or e t hi s cour t ,  Popenhagen advances f our  

ar gument s t o suppor t  her  asser t i on t hat  her  bank r ecor ds and her  

i ncr i mi nat i ng st at ement s must  be suppr essed.   Fi r st ,  Popenhagen 

ar gues t hat  because Wi s.  St at .  § 968. 135 r equi r es a f i ndi ng of  

pr obabl e cause bef or e a subpoena i s i ssued t her eunder ,  she has a 

st at ut or y " expect at i on of  pr i vacy"  i n her  bank r ecor ds whi ch was 

vi ol at ed when t hese subpoenas wer e i ssued.   Second,  Popenhagen 

cont ends t hat  t he i ssuance of  t he subpoenas wi t hout  a f i ndi ng of  

pr obabl e cause i s a mi suse of  pr ocess t hat  necessi t at es 

suppr essi ng her  bank r ecor ds and i ncr i mi nat i ng st at ement s.   

Thi r d,  she cont ends t hat  she has a Four t h Amendment  r i ght  of  

pr i vacy i n her  bank r ecor ds because t he hol di ng of  Uni t ed St at es 

v.  Mi l l er ,  425 U. S.  435 ( 1976) ,  i s  no l onger  good l aw.   Four t h,  

she encour ages t hi s cour t  t o i nt er pr et  Ar t i c l e I ,  Sect i on 11 of  

t he Wi sconsi n Const i t ut i on i ndependent l y of  Four t h Amendment  

i nt er pr et at i ons,  and t o hol d t hat  t her e i s a const i t ut i onal  

r i ght  of  pr i vacy i n bank r ecor ds under  t he Wi sconsi n 

Const i t ut i on.   The maj or i t y opi ni on r ever ses t he cour t  of  

appeal s and uphol ds t he suppr essi on of  evi dence based on 

Popenhagen' s f i r st  cont ent i on. 4 

                                                 
4 Maj or i t y op. ,  ¶¶4- 5.  
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶163 Resol ut i on of  t hi s case r equi r es t he cour t  t o 

i nt er pr et  Wi s.  St at .  § 968. 135,  as wel l  as t he f eder al  and st at e 

const i t ut i ons.   We i ndependent l y r evi ew quest i ons of  st at ut or y 

i nt er pr et at i on.   St at e v.  Fi sher ,  2006 WI  44,  ¶4,  290 Wi s.  2d 

121,  714 N. W. 2d 495.   We al so r evi ew i ndependent l y quest i ons of  

const i t ut i onal  i nt er pr et at i on.   Schi l l i ng v.  Cr i me Vi ct i ms 

Ri ght s Bd. ,  2005 WI  17,  ¶12,  278 Wi s.  2d 216,  692 N. W. 2d 623.   

Whet her  t o gr ant  a mot i on t o suppr ess evi dence i s  a 

di scr et i onar y det er mi nat i on of  t he c i r cui t  cour t .   St at e v.  

Kei t h,  216 Wi s.  2d 61,  68,  573 N. W. 2d 888 ( Ct .  App.  1997) .   

Ther ef or e,  we wi l l  over t ur n an evi dent i ar y deci s i on of  t he 

c i r cui t  cour t  onl y i f  t hat  cour t  er r oneousl y  exer ci sed i t s 

di scr et i on.   I d.  at  69.  

B.  Wi sconsi n St at .  § 968. 135 

 1.  Suppr essi on pr ecedent  

¶164 Judges f or mul at ed t he di scr et i onar y r emedy of  

suppr essi on t o det er  unr easonabl e or  bad- f ai t h pol i ce conduct  

t hat  r esul t ed i n t he v i ol at i on of  a def endant ' s  const i t ut i onal  

r i ght s.   St one v .  Powel l ,  428 U. S.  465,  482 ( 1976) .   Suppr essi on 

i s not  aut omat i cal l y accor ded as a r emedy,  even when a 

const i t ut i onal  r i ght  has been i mpai r ed;  r at her ,  suppr essi on of  

evi dence i s wei ghed agai nst  " depr i v i ng t he cour t  or  j ur y of  

r el evant  evi dence,  endanger i ng soci et y,  and al l owi ng t he gui l t y  

t o go f r ee. "   St at e v.  Ver kuyl en,  120 Wi s.  2d 59,  60- 61,  352 

N. W. 2d 668 ( Ct .  App.  1984) .    
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¶165 The maj or i t y opi ni on concl udes t hat  Popenhagen i s 

ent i t l ed t o suppr essi on of  t he bank r ecor ds and her  subsequent  

i ncr i mi nat i ng st at ement s under  Wi s.  St at .  § 968. 135,  even t hough 

t her e was no unr easonabl e or  bad- f ai t h pol i ce conduct  and even 

t hough § 968. 135 does not  expr essl y aut hor i ze t he r emedy of  

suppr essi on when a subpoena was i ssued wi t hout  a f i ndi ng of  

pr obabl e cause. 5  I n so concl udi ng,  t he maj or i t y opi ni on ef f ect s 

an enor mous change i n t he l aw of  t he st at e of  Wi sconsi n t hat  

expands t he r i ght s of  cr i mi nal  def endant s at  t he expense of  

ef f ect i ve pr osecut i ons.   I t  does so by over r ul i ng mor e t han 20 

year s of  pr ecedent  of  t hi s cour t  and of  t he cour t  of  appeal s. 6  

Thi s i s so because f or  mor e t han 20 year s,  suppr essi on coul d be 

consi der ed as a r emedy onl y when a const i t ut i onal  r i ght  was 

vi ol at ed or  a s t at ut e speci f i cal l y aut hor i zed suppr essi on as a 

r emedy f or  t he st at ut or y v i ol at i on.   See,  e. g. ,  St at e v.  Nobl e,  

2002 WI  64,  ¶13,  253 Wi s.  2d 206,  646 N. W. 2d 38 ( concl udi ng t hat  

suppr essi on of  Nobl e' s t est i mony was not  r equi r ed because t he 

vi ol at i on " dur i ng t he John Doe pr oceedi ng di d not  amount  t o 

ei t her  a const i t ut i onal  v i ol at i on or  a st at ut or y v i ol at i on f or  

whi ch suppr essi on i s pr ovi ded as a r emedy" ) ;  St at e v.  Raf l i k ,  

2001 WI  129,  ¶15,  248 Wi s.  2d 593,  636 N. W. 2d 690 ( concl udi ng 

                                                 
5 I d. ,  ¶71.   

6 Maj or i t y op. ,  ¶¶58–71.   I n addi t i on,  Popenhagen di d not  
r equest  t he sweepi ng change i n t he l aw t hat  t he maj or i t y opi ni on 
ef f ect s.   Never t hel ess,  t he maj or i t y opi ni on uses t hi s case as a 
vehi c l e t o ef f ect  an enor mous expansi on of  t he r i ght s of  
def endant s i n cr i mi nal  cases at  t he expense of  v i ct i ms of  
cr i mes,  wher e t he f ai l ur e t o f ol l ow a st at ut e was si mpl y an 
er r or  of  l aw by a c i r cui t  cour t  j udge and no pol i ce mi sconduct  
i s al l eged t o have occur r ed.    
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t hat  " [ s] uppr essi on i s onl y r equi r ed when evi dence has been 

obt ai ned i n v i ol at i on of  a def endant ' s const i t ut i onal  r i ght s 

.  .  .  or  i f  a st at ut e speci f i cal l y pr ovi des f or  t he suppr essi on 

r emedy" ) ;  St at e v.  Cash,  2004 WI  App 63,  ¶30,  271 Wi s.  2d 451,  

677 N. W. 2d 709 ( concl udi ng t hat  " [ W] r ongf ul l y or  i l l egal l y 

obt ai ned evi dence i s t o be suppr essed onl y wher e t he evi dence 

was obt ai ned i n v i ol at i on of  an i ndi v i dual ' s  const i t ut i onal  

r i ght s or  i n v i ol at i on of  a st at ut e t hat  expr essl y r equi r es 

suppr essi on as a sanct i on" )  ( emphasi s i n Cash) ;  St at e v.  

Repenshek,  2004 WI  App 229,  ¶24,  277 Wi s.  2d 780,  691 N. W. 2d 369 

( concl udi ng t hat  i f  suppr essi on i s t o be avai l abl e f or  a 

st at ut or y v i ol at i on,  " t he r emedy sought  f or  [ a]  st at ut or y 

v i ol at i on [ must ]  be expr essed i n t he r el evant  st at ut e" ) ;  St at e 

v.  Kei t h,  2003 WI  App 47,  ¶8,  260 Wi s.  2d 592,  659 N. W. 2d 403 

( concl udi ng t hat  " [ s] uppr essi on of  evi dence i s onl y r equi r ed 

when evi dence has been obt ai ned i n v i ol at i on of  a def endant ' s 

const i t ut i onal  r i ght s,  or  i f  a s t at ut e speci f i cal l y pr ovi des f or  

t he suppr essi on r emedy" ) ;  St at e v.  Jackowski ,  2001 WI  App 187,  

¶17,  247 Wi s.  2d 430,  633 N. W. 2d 649 ( concl udi ng t hat  " t he 

excl usi onar y r ul e i s appl i cabl e i n c i v i l  and cr i mi nal  

pr oceedi ngs onl y wher e t he evi dence sought  t o be excl uded was 

obt ai ned i n v i ol at i on of  a const i t ut i onal  r i ght  or  a st at ut e 

t hat  speci f i cal l y r equi r es suppr essi on of  wr ongf ul l y or  

i l l egal l y obt ai ned evi dence as a sanct i on" ) ;  St at e ex r el .  

Peckham v.  Kr enke,  229 Wi s.  2d 778,  787,  601 N. W. 2d 287 ( Ct .  

App.  1999)  ( concl udi ng t hat  " wr ongf ul l y or  i l l egal l y obt ai ned 

evi dence i s t o be suppr essed onl y wher e t he evi dence was 
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obt ai ned i n v i ol at i on of  an i ndi v i dual ' s const i t ut i onal  r i ght s 

or  i n v i ol at i on of  a st at ut e t hat  expr essl y r equi r es suppr essi on 

as a sanct i on" ) ;  Ver kuyl en,  120 Wi s.  2d at  61 ( concl udi ng t hat  

" [ s] uppr essi on i s t her ef or e r equi r ed onl y upon a showi ng t hat  

evi dence was obt ai ned i n v i ol at i on of  a const i t ut i onal  r i ght  

.  .  .  or  when a st at ut e speci f i cal l y r equi r es suppr essi on of  

i l l egal l y obt ai ned evi dence" ) .    

¶166 St at e ex r el .  Ar nol d v.  Count y Cour t  of  Rock Count y,  

51 Wi s.  2d 434,  187 N. W. 2d 354 ( 1971) ,  has been ci t ed r epeat edl y 

f or  t he pr oposi t i on t hat  evi dence obt ai ned as a r esul t  of  a 

st at ut or y v i ol at i on may be suppr essed,  but  onl y i f  t he st at ut e 

speci f i cal l y aut hor i zes suppr ess i on as a r emedy.   See,  e. g. ,  

Raf l i k ,  248 Wi s.  2d 593,  ¶15;  Ver kuyl en,  120 Wi s.  2d at  61;  

St at e v.  Ki ng,  142 Wi s.  2d 207,  214 n. 3,  418 N. W. 2d 11 ( Ct .  App.  

1987) . 7  The maj or i t y opi ni on concl udes t hat  Raf l i k  and Ver kuyl en 

wer e i n er r or  i n c i t i ng Ar nol d f or  t hat  pr oposi t i on. 8  However ,  

as I  wi l l  expl ai n bel ow,  i t  i s t he maj or i t y opi ni on t hat  i s 

mi st aken.   The maj or i t y r ecast s t he Ar nol d opi ni on t o pr ovi de 

suppor t  f or  suppr essi on of  evi dence,  when Ar nol d has cor r ect l y  

been ci t ed t o pr ecl ude suppr essi on.   The cour t s  i n Raf l i k  and i n 

Ver kuyl en di d not  mi sconst r ue Ar nol d,  nor  has any ot her  cour t  i n 

mor e t han 20 year s.    

                                                 
7 St at e ex r el .  Ar nol d v.  Count y Cour t  of  Rock Count y,  51 

Wi s.  2d 434,  187 N. W. 2d 354 ( 1971)  has al so been ci t ed by 
unpubl i shed opi ni ons f or  t he same pr oposi t i on.   See,  e. g. ,  St at e 
v.  Har r i s,  No.  83- 143- CR,  unpubl i shed sl i p op. ,  1983 WL 161359 
at  * 1 ( Wi s.  Ct .  App.  Oct .  4,  1983) .    

8 Maj or i t y op. ,  ¶¶58,  63,  67.  
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¶167 Ar nol d ar ose under  t he El ect r oni c Sur vei l l ance Cont r ol  

Law,  Wi s.  St at .  § 968. 27- . 33,  as an or i gi nal  act i on bef or e t hi s  

cour t .   Ar nol d,  51 Wi s.  2d at  435.   The quest i on pr esent ed was 

whet her  t he El ect r oni c Sur vei l l ance Cont r ol  Law pr ecl uded t he 

admi ssi on of  f our  t ape r ecor di ngs as evi dence i n Ar nol d' s t r i al .   

I d.     

¶168 Essent i al  t o a f ul l  under st andi ng of  Ar nol d i s  

r ecogni t i on t hat  t he t r i al  cour t  had deni ed Ar nol d' s pr et r i al  

mot i on t o suppr ess t he t ape r ecor di ngs.   I d.  at  436.   I n denyi ng 

hi s mot i on,  t he t r i al  cour t  expl ai ned,  " i t  i s  not  unl awf ul  t o 

i nt er cept  a wi r e or  or al  communi cat i on wher e a per son i s a par t y  

t o t he communi cat i on or  wher e one of  t he par t i es t o t he 

communi cat i on has gi ven pr i or  consent . "   I f  t he wi r et ap had been 

" unl awf ul , "  Ar nol d appar ent l y woul d have pr evai l ed on hi s mot i on 

t o suppr ess because Wi s.  St at .  § 968. 30( 9) ( a)  pr ovi des t hat  

" [ a] ny aggr i eved per son .  .  .  may move bef or e t he t r i al  cour t  

.  .  .  t o suppr ess t he cont ent s of  any i nt er cept ed wi r e,  

el ect r oni c or  or al  communi cat i on,  or  evi dence der i ved t her ef r om,  

on t he gr ounds t hat  t he communi cat i on was unl awf ul l y 

i nt er cept ed. " 9   

¶169 However ,  as we r el ayed i n Ar nol d,  t he El ect r oni c 

Sur vei l l ance Cont r ol  Law al so pr ovi des t hat  not  al l  evi dence 

t hat  has been l awf ul l y obt ai ned by eavesdr oppi ng i nt er cept i ons 

can be di scl osed af t er  i t  has been obt ai ned.   Ar nol d,  51 Wi s.  2d 

at  442.   As we expl ai ned,  t he El ect r oni c Sur vei l l ance Cont r ol  
                                                 

9 The same subst ant i ve pr ovi s i on was i n exi st ence i n 1971 
when Ar nol d was deci ded,  al t hough t he f or m of  t he st at ut e 
di f f er ed sl i ght l y.   Wi s.  St at .  § 968. 30( 9) ( a)  ( 1971- 72) .  
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Law has t wo st eps t hat  must  be met  bef or e t he evi dence obt ai ned 

by wi r et aps i s el i gi bl e f or  admi ssi on i n cour t :   ( 1)  i t  must  be 

l awf ul l y obt ai ned;  and ( 2)  i t  must  be obt ai ned by a means t hat  

al so qual i f i es i t  f or  di scl osur e.   I d.  at  442- 43.   Wi t h r egar d 

t o t he l at t er ,  Wi s.  St at .  § 968. 29( 3)  set s out  par amet er s t hat  

must  be met  when conduct i ng a wi r et ap bef or e such evi dence can 

be di scl osed.   I d.  at  442.   When evi dence i s admi t t ed at  t r i al ,  

obvi ousl y i t  i s  " di scl osed" ;  and t her ef or e,  onl y wi r et ap 

evi dence t hat  has been obt ai ned i n compl i ance wi t h t he st at ut or y 

par amet er s descr i bed i n § 968. 29( 3)  may be admi t t ed at  t r i al .   

I d.   As our  opi ni on r el at es i n St at e v.  Gi l mor e,  201 Wi s.  2d 

820,  549 N. W. 2d 401 ( 1996) ,  " suppr essi on of  wi r e communi cat i ons 

under  [ t he El ect r oni c Sur vei l l ance Cont r ol  Law]  i s r eser ved f or  

t hose communi cat i ons i l l egal l y i nt er cept ed.   Wi s.  St at .  

§ 968. 30( 9) ( a) . "   I d.  at  839 ( emphasi s added) .     

¶170 Even t hough t he evi dence at  i ssue i n Ar nol d was 

i nt er cept ed wi t hout  cour t  aut hor i zat i on,  i t  was l awf ul l y 

obt ai ned because one of  t he par t i es t o t he conver sat i on 

consent ed t o t he i nt er cept i on.   Ar nol d,  51 Wi s.  2d at  442 

( c i t i ng Wi s.  St at .  § 968. 31( 2) ( b) ) .   However ,  i n consi der i ng al l  

t he r el evant  por t i ons of  t he El ect r oni c Sur vei l l ance Cont r ol  

Law,  we concl uded t hat  " [ i ] nt er cept i on i s one t hi ng;  di scl osur e 

as evi dence i n cour t  i s  anot her . "   I d.   We concl uded t hat  onl y 

evi dence t hat  i s obt ai ned af t er  aut hor i zat i on by a cour t  or der  

can be di scl osed;  and t her ef or e,  i t  i s  onl y t hat  evi dence t hat  

may be admi t t ed i n cour t .   I d.  at  443.    
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¶171 Because t he evi dence at  i ssue i n Ar nol d had been 

l awf ul l y obt ai ned,  i t  was not  appr opr i at e t o anal yze whet her  t he 

evi dence shoul d have been suppr essed,  as t he t r i al  cour t  

concl uded i n r ul i ng on Ar nol d' s mot i on t o suppr ess t he 

i nt er cept ed communi cat i ons.   I nst ead,  because t he evi dence i n 

Ar nol d was l awf ul l y obt ai ned,  t her eby f or ecl osi ng Ar nol d f r om 

havi ng t he evi dence suppr essed,  t he r el evant  quest i on was 

whet her  t he evi dence coul d be di scl osed.   We r ul ed t hat  t he 

evi dence coul d not  be di scl osed.   I d.  at  444.  

¶172 Ther ef or e,  t he maj or i t y opi ni on i s r evi s i ng hi st or y 

when i t  says t hat  " i n Ar nol d,  t he gover nment  di d not  compl y wi t h 

t he st at ut or y r equi r ement s t o obt ai n t he evi dence i n quest i on. " 10  

As t he t r i al  cour t  f ound when denyi ng Ar nol d' s suppr essi on 

mot i on,  l aw enf or cement  di d compl y wi t h t he st at ut e i n obt ai ni ng 

t he evi dence.    

¶173 Consequent l y,  Raf l i k  cor r ect l y c i t ed Ar nol d f or  t he 

pr oposi t i on t hat  suppr essi on i s an avai l abl e r emedy f or  a 

st at ut or y v i ol at i on onl y i f  t he st at ut e so pr ovi des,  as Wi s.  

St at .  § 968. 30( 9) ( a)  does when t he evi dence was not  l awf ul l y 

obt ai ned.    

¶174 The maj or i t y opi ni on er r s i n i t s use of  Ar nol d.   

Ar nol d does not  suppor t  t he maj or i t y opi ni on' s asser t i on t hat  

" Ar nol d,  cor r ect l y r ead,  st ands f or  t he pr oposi t i on t hat  

evi dence obt ai ned i n v i ol at i on of  a st at ut e ( or  not  i n 

accor dance wi t h t he st at ut e)  may be suppr essed under  t he st at ut e 

t o achi eve t he obj ect i ves of  t he st at ut e,  even t hough t he 

                                                 
10 Maj or i t y op. ,  ¶61.  
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st at ut e does not  expr essl y pr ovi de f or  t he suppr essi on or  

excl usi on of  t he evi dence. " 11  The maj or i t y opi ni on i gnor es t he 

f act ual  hi st or y of  Ar nol d.   As I  expl ai ned above,  Ar nol d' s 

mot i on t o suppr ess was deni ed because t he evi dence was not  

obt ai ned i n v i ol at i on of  t he l aw;  r at her ,  t he evi dence was 

obt ai ned i n accor dance wi t h t he st at ut e t hat  r egul at es t he 

l awf ul  means t o obt ai n wi r et ap evi dence.   Ther ef or e,  t her e was 

no st at ut or y v i ol at i on i n obt ai ni ng t he evi dence.   The evi dence 

si mpl y di d not  meet  a second st at ut or y r equi r ement ,  t hat  

r el at i ng t o di scl osur e.   Of  cour se,  di scl osur e woul d have 

occur r ed i f  t he evi dence had been admi t t ed at  t r i al .   Ar nol d,  51 

Wi s.  2d at  444.    

¶175 Ther ef or e,  i n or der  f or  t he deci s i on i n t hi s case t o 

be consi st ent  wi t h 20 year s of  pr i or  pr ecedent ,  i ncl udi ng 

Ar nol d,  Wi s.  St at .  § 968. 135 must  expr essl y aut hor i ze 

suppr essi on of  evi dence obt ai ned wi t hout  a f i ndi ng of  pr obabl e 

cause.   Raf l i k ,  248 Wi s.  2d 593,  ¶15.   Sect i on 968. 135 does not  

aut hor i ze suppr essi on;  accor di ngl y,  t he maj or i t y er r s by 

al l owi ng suppr essi on f or  t hi s st at ut or y v i ol at i on.   See i d.  

¶176 The maj or i t y opi ni on af f i r ms t he suppr essi on of  t wo 

t ypes of  evi dence:   t he bank r ecor ds and Popenhagen' s 

i ncr i mi nat i ng st at ement s.   I  begi n wi t h a di scussi on of  t he bank 

r ecor ds.    

2.  Bank r ecor ds 

¶177 I n deci di ng t o excl ude Popenhagen' s bank r ecor ds,  t he 

c i r cui t  cour t  r easoned:  

                                                 
11 I d. ,  ¶62.  
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But  i t  i s  c l ear  t o me t hat  t her e i s now a 
Feder al l y– and Wi sconsi n–r ecogni zed r i ght  t o pr i vacy 
i n one' s per sonal  banki ng r ecor ds.   And I ' m convi nced 
t hat ,  obt ai ni ng t hose r ecor ds over  whi ch t her e i s an 
umbr el l a of  pr i vacy by v i ol at i ng 968. 135 of  t he 
st at ut es,  shoul d r esul t  i n suppr essi on.    

We wi l l  not  di st ur b an evi dent i ar y r ul i ng t hat  suppr esses 

evi dence i f  t he r ecor d shows t hat  t he c i r cui t  cour t ,  i n maki ng 

i t s r ul i ng,  exer ci sed i t s di scr et i on i n accor d wi t h t he cor r ect  

l egal  st andar ds and t he f act s of  r ecor d.   St at e v.  Cl ar k,  179 

Wi s.  2d 484,  490,  507 N. W. 2d 172 ( Ct .  App.  1993) .   The concer n 

her e i s whet her  t he c i r cui t  cour t  appl i ed t he cor r ect  l egal  

st andar d.   

¶178 Fur t her mor e,  cour t s do not  necessar i l y  suppr ess 

evi dence t hat  i s obt ai ned i n v i ol at i on of  a st at ut e t hat  

pr ovi des f or  suppr essi on as a r emedy.   St at e v.  House,  2007 WI  

79,  ¶38,  302 Wi s.  2d 1,  734 N. W. 2d 140 ( concl udi ng t hat  even 

t hough Wi s.  St at .  § 968. 30( 9) ( a)  speci f i cal l y aut hor i zes 

suppr essi on as a r emedy f or  v i ol at i ng t he El ect r oni c 

Sur vei l l ance Cont r ol  Law,  whet her  a v i ol at i on " r equi r es 

suppr essi on depends upon whet her  t he st at ut or y pur pose has been 

achi eved despi t e t he v i ol at i on" ) ;  Ar t hur  Best ,  Wi gmor e on 

Evi dence § 2183a ( 2007- 2 Cumul at i ve Supp.  2008)  ( concl udi ng t hat  

not  al l  i l l egal l y obt ai ned evi dence shoul d be suppr essed) .   

Ther ef or e,  whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on i n suppr essi ng Popenhagen' s bank r ecor ds i ni t i al l y  

t ur ns on whet her  a Wi sconsi n appel l at e deci s i on or  some 

pr ovi s i on of  Wi s.  St at .  § 968. 135 speci f i cal l y aut hor i zes 

suppr essi on;  and i f  so,  whet her  t he c i r cui t  cour t  gave a 



No.   2006AP1114- CR. pdr  
 

14 
 

r easoned expl anat i on f or  i t s deci s i on.   Cl ar k,  179 Wi s.  2d at  

490.    

¶179 The f i r st  par t  of  t he r esol ut i on of  t hi s quest i on 

r est s wi t h t he i nt er pr et at i on of  Wi s.  St at .  § 968. 135.   

St at ut or y i nt er pr et at i on commences wi t h t he l anguage of  t he 

st at ut e,  as i t  i s  our  obl i gat i on t o det er mi ne what  t he 

l egi s l at ur e meant  by t he st at ut e i t  enact ed.   St at e ex r el .  

Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   We assume t hat  t he l egi s l at i ve 

meani ng i s expr essed i n t he wor ds chosen.   I d. ,  ¶44.   The 

cont ext  i n whi ch t he oper at i ve l anguage appear s i s i mpor t ant  t oo 

because a st at ut e' s meani ng may be af f ect ed by t he cont ext  i n 

whi ch t he wor ds chosen by t he l egi s l at ur e ar e used.   I d. ,  ¶46.   

I f  our  f ocus on t he st at ut e' s l anguage yi el ds a pl ai n,  c l ear  

meani ng,  t hen t her e i s no ambi gui t y,  and t he st at ut e i s appl i ed 

accor di ng t o i t s pl ai n t er ms.   I d.   I f  t he st at ut or y l anguage i s 

unambi guous,  i t  i s  unnecessar y t o consul t  ext r i nsi c sour ces t o 

f aci l i t at e i nt er pr et at i on.   I d.    

¶180 Wi sconsi n St at .  § 968. 135 pr ovi des:   

Subpoena f or  document s.   Upon t he r equest  of  t he 
at t or ney gener al  or  a di st r i ct  at t or ney and upon a 
showi ng of  pr obabl e cause under  s.  968. 12,  a cour t  
shal l  i ssue a subpoena r equi r i ng t he pr oduct i on of  
document s,  as speci f i ed i n s.  968. 13( 2) .   The 
document s shal l  be r et ur nabl e t o t he cour t  whi ch 
i ssued t he subpoena.   Mot i ons t o t he cour t ,  i ncl udi ng,  
but  not  l i mi t ed t o,  mot i ons t o quash or  l i mi t  t he 
subpoena,  shal l  be addr essed t o t he cour t  whi ch i ssued 
t he subpoena.   Any per son who unl awf ul l y r ef uses t o 
pr oduce t he document s may be compel l ed t o do so as 
pr ovi ded i n ch.  785.   Thi s sect i on does not  l i mi t  or  
af f ect  any ot her  subpoena aut hor i t y pr ovi ded by l aw.  
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¶181 Wi sconsi n St at .  § 968. 135 pl ai nl y pr ovi des f or  r evi ew 

of  subpoenas t o pr oduce document s i ssued under  i t s aut hor i t y.   

I t  i s  s i l ent  i n r egar d t o ver bal  st at ement s.   Accor di ngl y,  t he 

st at ut e does not  r egul at e t he pr oduct i on of  ver bal  st at ement s.    

¶182 The st at ut e speci f i es t wo par t i cul ar  t ypes of  mot i ons:   

t o " quash" 12 and t o " l i mi t . "   I t  al so i ncl udes t he phr ase,  

" i ncl udi ng,  but  not  l i mi t ed t o, "  whi ch unambi guousl y di r ect s 

t hat  mot i ons t o quash or  t o l i mi t  do not  const i t ut e t he uni ver se 

of  mot i ons t hat  ar e appr opr i at el y br ought  under  Wi s.  St at .  

§ 968. 135.   However ,  t hat  same phr ase cr eat es an ambi gui t y about  

what  t hose unspeci f i ed mot i ons may be. 13    

¶183 Bot h speci f i ed mot i ons under  Wi s.  St at .  § 968. 135 

appear  t o mean t hat  t he t ar get  of  t he subpoena' s obl i gat i on t o 

pr ovi de t he document s r equest ed may be r educed,  pr i or  t o t hei r  

pr oduct i on.   For  exampl e,  a mot i on t o " quash, "  i f  gr ant ed,  wi l l  

r emove t he obl i gat i on of  t he t ar get  of  t he subpoena t o pr ovi de 

t he document s sought .   A mot i on t o " l i mi t "  may nar r ow t he scope 

of  t he subpoena and t her eby l i mi t  t he t ar get ' s obl i gat i on t o 

pr oduce some,  but  not  al l ,  of  t he document s.    

                                                 
12 Or di nar i l y ,  mot i ons t o quash must  be made bef or e t he t i me 

speci f i ed i n t he subpoena f or  compl i ance.   See,  e. g. ,  Fed.  R.  
Ci v.  P.  45;  see al so,  9A Char l es Al an Wr i ght  & Ar t hur  R.  Mi l l er ,  
Feder al  Pr act i ce and Pr ocedur e § 2458 ( 3d ed.  2008) .   

13 Because t he st at ut e i s ambi guous,  I  may t ur n t o 
" i nt er pr et i ve r esour ces out si de t he st at ut or y t ext "  f or  
gui dance.   St at e ex r el .  Kal al  v .  Ci r cui t  Cour t  f or  Dane Count y,  
2004 WI  58,  ¶50,  271 Wi s.  2d 633,  681 N. W. 2d 110.   I t  i s  
cust omar y t o consul t  l egi s l at i ve hi st or y f i r st .   However ,  t he 
l egi s l at i ve hi st or y of  Wi s.  St at .  § 968. 135 i s spar se and of  no 
avai l  i n i nt er pr et i ng t he st at ut e.  
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¶184 Fur t her mor e,  Wi s.  St at .  § 968. 135 i s s i l ent  i n r egar d 

t o what  shoul d occur  i f  r ecor ds out si de t he scope of  t he 

subpoena ar e pr oduced,  i f  pr i v i l eged document s ar e pr oduced or  

i f  t he subpoena i t sel f  i s  def ect i ve,  as t he c i r cui t  cour t  f ound 

her e.   St at e v.  Swi f t ,  173 Wi s.  2d 870,  885- 86,  496 N. W. 2d 713 

( Ct .  App.  1993) .   I nst ead,  t he st at ut e per mi t s pr e- compl i ance 

chal l enges t o t he subpoena.   At  l east  one aut hor i t y has 

i nst r uct ed t hat  " i f  t he t ar get  [ her e,  t he banks]  mi si nt er pr et s  

t he demands of  t he subpoena and pr oduces mor e t han what  i s 

sought ,  t he st at e i s f r ee t o i nspect  t he addi t i onal  document s. "   

9 Chr i st i ne M.  Wi seman et  al . ,  Wi sconsi n Pr act i ce § 24. 16 

( 1996) .  

¶185 The maj or i t y opi ni on obser ves t he t wo st at ut or y 

exampl es of  mot i ons t hat  may be br ought  under  Wi s.  St at .  

§ 968. 135 and t hen pr esent s a l engt hy di scour se on t he doct r i ne 

of  ej usdem gener i s. 14  Ther eaf t er ,  i t  concl udes,  i n one sent ence,  

t hat  t he c i r cui t  cour t  pr oper l y  gr ant ed Popenhagen' s mot i on t o 

suppr ess t he use of  her  bank r ecor ds i n t he St at e' s t hef t  case 

agai nst  her . 15   
                                                 

14 Maj or i t y op. ,  ¶¶46- 55.  

15 I d. ,  ¶56.   The maj or i t y opi ni on does not  bot her  t o 
bal ance t he r i ght s of  t he v i ct i m f r om whom $29, 000 was st ol en 
wi t h t he r i ght  i t  c l ai ms Popenhagen has under  Wi s.  St at .  
§ 968. 135.   I t  does not  bot her  t o not e t hat  t he par t i es agr ee 
t her e was pr obabl e cause f or  t he i ssuance of  t he subpoena and 
t hat  l aw enf or cement  had made an af f i davi t  i n t hat  r egar d bef or e 
t he subpoena was i ssued,  but  t hat  t hr ough i nadver t ence,  i t  was 
not  pr esent ed t o t he j udge.   I nst ead,  i t  aut omat i cal l y  
suppr esses t he evi dence of  Popenhagen' s cr i me.   Even when a 
const i t ut i onal  r i ght  has been vi ol at ed,  suppr essi on does not  
aut omat i cal l y f ol l ow.   See Mi chi gan v.  Tucker ,  417 U. S.  433,  446 
( 1974) .  
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¶186 I n my vi ew,  t he maj or i t y opi ni on er r s i n i t s st at ut or y 

const r uct i on f or  at  l east  t wo r easons:   ( 1)  i t  over l ooks t he 

l anguage chosen by t he l egi s l at ur e i n ot her  l aws t hat  have 

aut hor i zed pr ecl udi ng t he use of  i mpr oper l y obt ai ned evi dence at  

t r i al ;  and ( 2)  i t  mi sper cei ves t he nat ur e of  a Wi s.  St at .  

§ 968. 135 subpoena,  whi ch does not  aut hor i ze ei t her  a sear ch or  

a sei zur e.    

¶187 To i l l ust r at e t he f i r st  poi nt ,  I  cont r ast  Wi s.  St at .  

§ 968. 30( 9) ( a) ,  t he st at ut e at  i ssue i n Ar nol d,  wi t h Wi s.  St at .  

§ 968. 135,  t he st at ut e at  i ssue her e.   I n § 968. 30( 9) ( a) ,  t he 

l egi s l at ur e speci f i cal l y aut hor i zed suppr essi on as an avai l abl e 

r emedy when wi r et ap evi dence was obt ai ned i n v i ol at i on of  t he 

El ect r oni c Sur vei l l ance Cont r ol  Law,  as we r ecogni zed i n 

Gi l mor e.   Gi l mor e,  201 Wi s.  2d at  839.   Sect i on 968. 30( 9) ( a)  

shows t hat  t he l egi s l at ur e knew how t o aut hor i ze suppr essi on 

when i t  chose t o do so.   As i s appar ent ,  § 968. 30( 9) ( a)  

speci f i ed t hat  an " aggr i eved per son"  may move " t o suppr ess"  

evi dence obt ai ned by unl awf ul  means and al so t o suppr ess 

" evi dence der i ved"  f r om unl awf ul l y obt ai ned evi dence.   I n 

addi t i on,  t he t empor al  f ocus of  § 968. 30( 9) ( a)  i s on a t i me 

per i od af t er  t he St at e has al r eady obt ai ned t he evi dence.   By 

cont r ast ,  t he t empor al  f ocus of  t he mot i ons l i s t ed i n § 968. 135 

i s on a t i me per i od bef or e t he t ar get  of  t he subpoena has 

compl i ed by pr oduci ng document s.   St at ed ot her wi se,  t he f ocus of  

a § 968. 135 mot i on i s on l i mi t i ng what  t he t ar get  of  t he 

subpoena i s obl i gat ed t o pr ovi de,  not  on t he use of  t he 

document s af t er  t he t ar get  of  t he subpoena has pr ovi ded t hem.   
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Swi f t ,  173 Wi s.  2d at  886 ( concl udi ng t hat  " [ b] ecause t he 

addi t i onal  bank r ecor ds wer e not  obt ai ned by st at e act i on 

v i ol at i ng Swi f t ' s  const i t ut i onal  r i ght s,  Swi f t  i s  not  ent i t l ed 

t o suppr essi on of  t he addi t i onal  bank r ecor ds" ) .    

¶188 Second,  Wi s.  St at .  § 968. 135 does not  aut hor i ze ei t her  

a sear ch or  a sei zur e.   A § 968. 135 subpoena i s not  t he 

equi val ent  of  a sear ch war r ant .   A § 968. 135 subpoena does not  

gi ve l aw enf or cement  t he aut hor i t y t o go i nt o a pl ace and sei ze 

t hi ngs.   Rat her ,  a § 968. 135 subpoena i s a demand f or  t he 

pr oduct i on of  document s t hat  gi ves t he t ar get  of  t he subpoena 

t i me t o cont empl at e and t o obj ect  i n cour t  t o pr ovi di ng t he 

t hi ngs sought .   I d.  at  885- 86.   No per son " sei zed"  Popenhagen' s 

bank r ecor ds.   They wer e pr oduced by t he banks,  who coul d have 

obj ect ed t o t hat  pr oduct i on.   I n cont r ast ,  an el ect r oni c 

i nt er cept i on,  f or  whi ch t he l egi s l at ur e i n Wi s.  St at .  

§ 968. 30( 9) ( a)  has aut hor i zed suppr essi on when t he i nt er cept i on 

i s unl awf ul ,  const i t ut es a sear ch and sei zur e under  t he Four t h 

Amendment .   See Kat z v.  Uni t ed St at es,  389 U. S.  347,  352- 53 

( 1967) .  

¶189 Mor eover ,  Wi s.  St at .  § 968. 30( 9) ( a)  i s not  t he onl y 

st at ut e i n whi ch t he l egi s l at ur e meant  t o pl ace l i mi t s on t he 

admi ssi on of  evi dence obt ai ned i n v i ol at i on of  a st at ut e.   

Wi sconsi n St at .  § 938. 31( 3) ( b)  al so pr ovi des t hat  a j uveni l e' s 

st at ement  t aken " dur i ng a cust odi al  i nt er r ogat i on i s not  

admi ssi bl e i n evi dence agai nst  t he j uveni l e i n any cour t  

pr oceedi ng al l egi ng t he j uveni l e t o be del i nquent , "  unl ess t he 

j uveni l e' s st at ement  i s t aken i n conf or mance wi t h t he st at ut e' s 
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pr ovi s i ons.   The under l y i ng concer n f or  t he i nt er r ogat i on of  a 

j uveni l e i n cust ody has const i t ut i onal  r oot s.   The concer n i s 

t hat  a j uveni l e i n cust ody may be compel l ed t o t est i f y agai nst  

hi msel f ;  and t her ef or e,  cer t ai n saf eguar ds ar e r equi r ed i n or der  

t o pr eser ve hi s r i ght  agai nst  compel l ed sel f - i ncr i mi nat i on.   

St at e v.  Jer r el l  C. J. ,  2005 WI  105,  ¶30,  283 Wi s.  2d 145,  699 

N. W. 2d 110.   Ther ef or e,  i n bot h i nst ances wher e t he l egi s l at ur e 

speci f i cal l y has aut hor i zed t he suppr essi on of  evi dence because 

a st at ut or y di r ect i ve was not  f ol l owed,  t he pol i cy under l y i ng 

t he st at ut e i s t he pr ot ect i on of  a const i t ut i onal  r i ght .   

¶190 Accor di ngl y,  I  concl ude t hat  when t he l egi s l at ur e 

i nt ended t o aut hor i ze suppr essi on as a r emedy f or  non- compl i ance 

wi t h a st at ut e,  i t  speci f i cal l y st at ed t hat  " suppr essi on"  was 

t he r emedy f or  t hat  st at ut or y v i ol at i on.   See St at e v.  

Chr i st ensen,  2007 WI  App 170,  ¶17,  304 Wi s.  2d 147,  737 N. W. 2d 

38 ( i nt er pr et i ng Wi s.  St at .  § 968. 30( 9) ( a)  as pr ovi di ng 

suppr essi on f or  communi cat i ons i mpr oper l y i nt er cept ed) .   I n 

addi t i on,  i n t he st at ut es wher e t he l egi s l at ur e aut hor i zed such 

a r emedy,  const i t ut i onal  r i ght s under l i e t he st at ut es.   

Ther ef or e,  I  concl ude t hat  t he l egi s l at ur e di d not  aut hor i ze t he 

cour t s t o suppr ess evi dence t hat  i s obt ai ned i n v i ol at i on of  

Wi s.  St at .  § 968. 135.    

¶191 I n sum,  because mor e t han 20 year s of  pr ecedent  of  t he 

appel l at e cour t s of  t hi s st at e have r equi r ed t hat  t he st at ut e 

speci f i cal l y aut hor i ze suppr essi on as a r emedy f or  a st at ut or y 

v i ol at i on bef or e suppr essi on may be empl oyed,  and because t he 

l egi s l at ur e has not  done so her e,  I  concl ude t hat  t he c i r cui t  
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cour t  er r oneousl y exer ci sed i t s  di scr et i on when i t  suppr essed 

Popenhagen' s bank r ecor ds based on t he ci r cui t  cour t ' s  f ai l ur e 

t o f i nd pr obabl e cause t o i ssue t he subpoena.   As I  have 

expl ai ned above,  t he maj or i t y opi ni on' s anal ysi s of  t he i ssue i s 

not  wel l  r easoned;  i t  i gnor es t he pr ocedur es t hat  occur r ed 

bef or e t he t r i al  cour t  i n Ar nol d and does not  i dent i f y any 

compel l i ng i nt er est  t hat  i s  ser ved by over t ur ni ng mor e t han 20 

year s of  wel l  est abl i shed pr ecedent .     

3.  I ncr i mi nat i ng st at ement s 

¶192 Wi sconsi n St at .  § 968. 135 i s di r ect ed t o document s.   

Ver bal  st at ement s ar e not  ment i oned i n t he st at ut e.   

Accor di ngl y,  t he t ar get  of  t he subpoena has no obl i gat i on t o 

pr oduce ver bal  st at ement s.   Ther ef or e,  a mot i on t o " quash"  and a 

mot i on t o " l i mi t "  br ought  under  t he pr ovi s i ons of  § 968. 135 

coul d not  af f ect  a ver bal  st at ement .   Those mot i ons af f ect  onl y 

t he scope of  t he pr oduct i on of  document s.   However ,  t he maj or i t y 

opi ni on uphol ds t he c i r cui t  cour t ' s  suppr essi on of  Popenhagen' s  

i ncr i mi nat i ng st at ement s,  as wel l  as t he suppr essi on of  her  bank 

r ecor ds. 16   

¶193 Because Popenhagen' s i ncr i mi nat i ng st at ement s wer e 

acqui r ed i ndi r ect l y as a r esul t  of  t he subpoena f or  her  bank 

r ecor ds,  Popenhagen' s st at ement s const i t ut e " der i vat i ve 

evi dence. "   St at e v.  Gums,  69 Wi s.  2d 513,  515,  230 N. W. 2d 813 

( 1975) .   Ther e i s no st at ut or y basi s f or  excl udi ng her  

st at ement s because Wi s.  St at .  § 968. 135,  by i t s unambi guous 

                                                 
16 Maj or i t y op. ,  ¶91.  
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t er ms,  appl i es onl y t o " document s. "   See Raf l i k ,  248 Wi s.  2d 

593,  ¶15;  see al so Swi f t ,  173 Wi s.  2d at  886.    

¶194 Popenhagen does not  ar gue t hat  t hi s der i vat i ve 

evi dence shoul d be suppr essed because Wi s.  St at .  § 968. 135 was 

vi ol at ed.   Rat her ,  she ar gues t hat  suppr essi on i s war r ant ed 

because bank r ecor ds ar e pr ot ect ed under  t he st at e and f eder al  

const i t ut i ons.   Ther ef or e,  i n or der  t o have t he aut hor i t y t o 

suppr ess Popenhagen' s st at ement s,  we woul d be r equi r ed t o 

engr af t  t he const i t ut i onal  doct r i ne,  " f r ui t  of  t he poi sonous 

t r ee, "  ont o a st at ut or y v i ol at i on.  

¶195 The maj or i t y opi ni on does not  addr ess Popenhagen' s 

const i t ut i onal  ar gument .   I nst ead,  i t  cr eat es an ar gument  t hat  

no par t y made,  and t hen i t  dec i des t he i ssue i t  cr eat ed by 

concl udi ng t hat  Wi s.  St at .  § 968. 135 pr ovi des f or  t he 

suppr essi on of  der i vat i ve evi dence. 17  The maj or i t y opi ni on ci t es 

no pr ecedent  f or  i t s  concl usi on.   I ndeed,  t her e i s no pr ecedent  

f or  such a deci s i on.   To t he cont r ar y,  t her e i s 20 year s of  

pr ecedent  agai nst  i t ,  whi ch t he maj or i t y opi ni on di scar ds 

wi t hout  any r easoned di scussi on of  why such a dr ast i c st ep i s 

necessar y.   

¶196 To ampl i f y t he mi sgui ded nat ur e of  t he maj or i t y ' s 

anal ysi s,  i t  i s  necessar y t o pr ovi de a br i ef  sket ch of  t he 

st andar d appl i cat i on of  t he excl usi onar y r ul e.  

¶197 The excl usi onar y r ul e may oper at e t o suppr ess 

der i vat i ve evi dence,  such as Popenhagen' s st at ement s,  when a 

const i t ut i onal  v i ol at i on has occur r ed " under  cer t ai n 

                                                 
17 I d.  
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c i r cumst ances,  v i a t he f r ui t  of  t he poi sonous t r ee doct r i ne,  i f  

such evi dence i s obt ai ned ' by expl oi t at i on of  .  .  .  

i l l egal i t y. ' "   St at e v.  Knapp,  2005 WI  127,  ¶24,  285 Wi s.  2d 86,  

700 N. W. 2d 899 ( her ei naf t er  r ef er r ed t o as Knapp I I ) 18 ( quot i ng 

Wong Sun v.  Uni t ed St at es,  371 U. S.  471,  485- 88 ( 1963) ) .   The 

f r ui t  of  t he poi sonous t r ee doct r i ne i s desi gned t o " ' det er  

f ut ur e unl awf ul  pol i ce conduct . ' "   I d. ,  ¶22 ( quot i ng Uni t ed 

St at es v.  Cal andr a,  414 U. S.  338,  347 ( 1974) ) .   I t  i s not  

empl oyed when t her e has been no unr easonabl e and bad- f ai t h 

pol i ce conduct .   Powel l ,  428 U. S.  at  482;  Knapp I I ,  285 Wi s.  2d 

86,  ¶¶74- 75.    

¶198 I n Knapp I I ,  we excl uded cer t ai n evi dence based on 

pol i ce mi sconduct .   Knapp I I ,  285 Wi s.  2d 86,  ¶75.   Our  deci s i on 

was dr i ven by l aw enf or cement ' s i nt ent i onal  v i ol at i on of  Knapp' s  

Mi r anda r i ght s.   I d.   However ,  Knapp I I  st ands i n st ar k cont r ast  

wi t h t hi s case.   Fi r st ,  Knapp I I  i s  based on a Mi r anda 

vi ol at i on,  whi ch i s a j udi c i al l y- cr eat ed doct r i ne gr ounded i n 

pr ot ect i ng a cr i mi nal  def endant ' s const i t ut i onal  r i ght  t o r emai n 

s i l ent .   Her e,  as I  expl ai n bel ow,  no const i t ut i onal l y r el at ed 

i ssue i s pr esent ed,  and t he maj or i t y opi ni on has r ef er r ed t o no 

vi ol at i on of  Popenhagen' s const i t ut i onal  r i ght s.   Second,  whi l e 

Knapp I I  pr ovi des an exampl e of  c i r cumst ances i n whi ch 

appl i cat i on of  t he excl usi onar y r ul e f ur t her s t he pol i cy of  

                                                 
18 St at e v.  Knapp,  2005 WI  127,  285 Wi s.  2d 86,  700 N. W. 2d 

899 ( her ei naf t er  r ef er r ed t o as Knapp I I ) ,  i s  a second deci s i on 
by t hi s cour t ,  made af t er  r emand f r om t he Uni t ed St at es Supr eme 
Cour t  af t er  i t  i ssued Uni t ed St at es v.  Pat ane,  542 U. S.  630 
( 2004) .  
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det er r i ng del i ber at e,  i l l egal  pol i ce conduct ,  t he case bef or e us 

mani f est s t he absence of  any " need f or  det er r ence. "   I d. ,  ¶74 

( quot i ng St at e v .  Knapp,  2003 WI  121,  ¶76 n. 15,  265 Wi s.  2d 278,  

666 N. W. 2d 881 ( her ei naf t er  r ef er r ed t o as " Knapp I " ) ) .   

I nst ead,  t he par t i es agr ee t hat  t he pol i ce of f i cer s act ed i n 

accor dance wi t h t he l aw and i n good f ai t h.   The er r or  her e was 

t he ci r cui t  cour t ' s  i nadver t ent l y f ai l i ng t o ask f or  t he 

af f i davi t  bef or e s i gni ng t he war r ant s.   

¶199 Even when a const i t ut i onal  r i ght  has been af f ect ed,  

suppr essi on of  der i vat i ve evi dence i s not  aut omat i cal l y 

accor ded.   Uni t ed St at es v.  Leon,  468 U. S.  897,  916 ( 1984) .   The 

r emedy of  suppr essi on of  evi dence " i s desi gned t o det er  pol i ce 

mi sconduct  r at her  t han t o puni sh t he er r or s of  j udges and 

magi st r at es. "   I d.    

¶200 No pol i ce mi sconduct  i s even al l eged t o have occur r ed 

her e.   I nst ead,  al l  agr ee t hat  an of f i cer  i nvol ved i n t he 

i nvest i gat i on of  t he t hef t  f r om Save- Mor e had pr epar ed a 

pr obabl e cause af f i davi t ,  but  appar ent l y,  i t  di d not  r each t he 

ci r cui t  cour t .   Judge Manger son expr essed sur pr i se and di smay 

t hat  hi s s i gnat ur e was af f i xed t o a subpoena t hat  di d not  

compor t  wi t h Wi sconsi n st at ut e.   Cour t s have been l oat he t o 

excl ude evi dence obt ai ned as a r esul t  of  an er r or  commi t t ed by a 

di spassi onat e j ur i st .   See,  e. g. ,  Ar i zona v.  Evans,  514 U. S.  1,  

14- 16 ( 1995) ;  Leon,  468 U. S.  at  916;  Uni t ed St at es v.  Hi ckman,  

870 F.  Supp.  709 ( W. D.  Va.  1994) .   Yet ,  t he maj or i t y opi ni on 

does so her e,  and as a r esul t ,  ef f ect i ve pr osecut i on of  
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Popenhagen f or  st eal i ng mor e t han $29, 000 f r om her  empl oyer  wi l l  

be hamper ed si gni f i cant l y.   

¶201 Accor di ngl y,  i t  i s  an enor mous expansi on of  t he r i ght s 

of  a def endant  i n a cr i mi nal  case t o engr af t  t he f r ui t  of  t he 

poi sonous t r ee doct r i ne ont o a st at ut or y v i ol at i on wher e no 

const i t ut i onal  r i ght  was al so at  i ssue and no pol i ce mi sconduct  

caused t he vi ol at i on.   However ,  t hat  i s  exact l y what  t he 

maj or i t y opi ni on does. 19  The maj or i t y opi ni on i s car ef ul  not  t o 

use t he t er mi nol ogy associ at ed wi t h suppr essi on of  der i vat i ve 

evi dence t hat  ar i ses f r om a const i t ut i onal  v i ol at i on,  " t he f r ui t  

of  t he poi sonous t r ee, "  because i t  does not  addr ess a 

const i t ut i onal  v i ol at i on.   However ,  t he maj or i t y opi ni on 

achi eves an end r esul t  t hat  her et of or e coul d be accompl i shed 

onl y when a const i t ut i onal  v i ol at i on had occur r ed or  a st at ut e 

speci f i cal l y aut hor i zed suppr essi on of  der i vat i ve evi dence,  as 

Wi s.  St at .  § 968. 30( 9) ( a)  does.   By not  nami ng t he doct r i ne t hat  

i t  i s  act ual l y appl y i ng,  t he maj or i t y opi ni on r emi nds me of  a 

pr i or  st at ement  of  Chi ef  Just i ce Abr ahamson:   " Li ke any 

i l l usi oni st ' s  magi cal  s l ei ght  of  hand,  t he maj or i t y opi ni on i s  

myst i f y i ng and puzzl i ng,  but  ul t i mat el y not  what  i t  appear s. "   

St at e v.  Sykes,  2005 WI  48,  ¶48,  279 Wi s.  2d 742,  695 N. W. 2d 277 

( Abr ahamson,  C. J. ,  di ssent i ng) .   

¶202 Mor eover ,  t he i nadver t ent  nat ur e of  t he er r or  

commi t t ed her e di sposes of  anot her  of  Popenhagen' s ar gument s.   

She cont ends t he l ack of  a f i ndi ng of  pr obabl e cause const i t ut es 

an abuse of  pr ocess t hat  demands suppr essi on of  her  st at ement s.   

                                                 
19 Maj or i t y op. ,  ¶81- 91.  



No.   2006AP1114- CR. pdr  
 

25 
 

Popenhagen i s i ncor r ect .   Judge Manger son' s and Judge Ki nney' s  

uni nt ent i onal  er r or s l ead t o t he concl usi on t hat  t her e i s 

" not hi ng i n t he r ecor d t o suggest  t hat  t he j udges[ s]  di d not  

abi de by [ t hei r  r espect i ve]  r esponsi bi l i t i es i n act i ng as .  .  .  

neut r al  and det ached magi st r at e[ s] . "   Nobl e,  253 Wi s.  2d 206,  

¶26.   Accor di ngl y,  t her e was no abuse of  pr ocess t hat  woul d 

suppor t  excl usi on of  her  i ncr i mi nat i ng st at ement s.   I d. ,  ¶¶26-

27.  

¶203 Ther ef or e,  I  concl ude t hat  Popenhagen' s i ncr i mi nat i ng 

st at ement s made t o Onei da pol i ce of f i cer s af t er  she was 

conf r ont ed wi t h her  bank r ecor ds cannot  be suppr essed under  t he 

aut hor i t y gr ant ed i n Wi s.  St at .  § 968. 135 because:   ( 1)  

§ 968. 135,  by i t s c l ear ,  unambi guous t er ms,  appl i es onl y t o 

document s;  i t  has no appl i cat i on t o ver bal  st at ement s;  ( 2)  t he 

f r ui t  of  t he poi sonous t r ee doct r i ne may be appl i ed onl y t o 

const i t ut i onal  v i ol at i ons;  and ( 3)  no abuse of  pr ocess occur r ed.      

B.  Uni t ed St at es Const i t ut i on,  Four t h Amendment  

¶204 One of  t he l egal  pr emi ses upon whi ch t he c i r cui t  cour t  

based i t s deci s i on t o suppr ess was i t s concl usi on t hat  

Popenhagen had a const i t ut i onal l y pr ot ect ed r i ght  of  pr i vacy i n 

her  bank r ecor ds.   The Four t h Amendment  pr ot ect s per sons f r om 

unr easonabl e sear ches of  t hei r  " per sons,  houses,  paper s,  and 

ef f ect s .  .  .  . " 20  U. S.  Const .  amend.  I V.   The Uni t ed St at es 

                                                 
20 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des i n f ul l :    

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
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Supr eme Cour t  hel d i n Mi l l er  t hat  t he Four t h Amendment  does not  

af f or d a r i ght  of  pr i vacy i n a per son' s bank r ecor ds.    

¶205 Mi l l er  emphasi zed t hat  bank r ecor ds ar e not  t he t ype 

of  " paper s"  t o whi ch t he Four t h Amendment  r ef er s.   Mi l l er ,  425 

U. S.  at  440.   Accor di ng t o Mi l l er ,  bank r ecor ds ar e not  " pr i vat e 

paper s"  t o whi ch an account  hol der  can asser t  " owner shi p"  or  

" possessi on" ;  i nst ead,  t hey ar e busi ness r ecor ds bel ongi ng t o 

t he bank.   I d.   Mor eover ,  bank r ecor ds do not  r emai n i n t he sol e 

cust ody of  t he account  hol der ,  but  r at her  r esi de i n t he cust ody 

of  t he f i nanci al  i nst i t ut i on.   I d.  at  442.   I ndeed,  t he r ecor ds 

have been del i ber at el y exposed t o t he publ i c and " what  a per son 

knowi ngl y exposes t o t he publ i c  .  .  .  i s  not  a subj ect  of  Four t h 

Amendment  pr ot ect i on. "   I d.  ( quot i ng Kat z,  389 U. S.  at  351) .   

Fur t her mor e,  bank r ecor ds 

ar e not  conf i dent i al  communi cat i ons but  [ may be]  
negot i abl e i nst r ument s t o be used i n commer ci al  
t r ansact i ons.   [ Recor ds such as]  f i nanci al  st at ement s 
and deposi t  s l i ps[ ]  cont ai n onl y i nf or mat i on 
vol unt ar i l y  conveyed t o t he banks and exposed t o t hei r  
empl oyees i n t he or di nar y cour se of  busi ness.   .  .  .   
The deposi t or  t akes t he r i sk,  i n r eveal i ng [ her ]  
af f ai r s t o anot her ,  t hat  t he i nf or mat i on wi l l  be 
conveyed by t hat  per son t o t he Gover nment .  

I d.  at  442- 43.  

¶206 Popenhagen ar gues t hat  Mi l l er  i s  not  cont r ol l i ng 

because t he enact ment  of  t he Ri ght  t o Fi nanci al  Pr i vacy Act  

( Fi nanci al  Pr i vacy Act ) ,  12 U. S. C.  § 3401,  et  seq. ,  ef f ect i vel y 

over r ul ed i t  and,  t her ef or e,  t he Fi nanci al  Pr i vacy Act  ent i t l es 

                                                                                                                                                             
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  
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c i t i zens t o a pr i vacy i nt er est  i n t hei r  bank r ecor ds.   

Accor di ngl y,  Popenhagen ar gues t hat  oper at i on of  t he Fi nanci al  

Pr i vacy Act  mandat es t hat  her  bank r ecor ds and her  i ncul pat or y 

st at ement s be excl uded f r om evi dence.   Popenhagen i s mi st aken.  

¶207 The Fi nanci al  Pr i vacy Act  was i ndeed passed i n 

r esponse t o Mi l l er ,  but  i t  does not  r ender  Mi l l er  any l ess 

r obust  i n t he pr esent  cont ext .   Whi l e t he Fi nanci al  Pr i vacy Act  

pr escr i bes t he means by whi ch bank r ecor ds may be obt ai ned by a 

" Gover nment  aut hor i t y, "  i t  def i nes Gover nment  aut hor i t y as an 

" agency or  depar t ment  of  t he Uni t ed St at es,  or  any of f i cer ,  

empl oyee,  or  agent  t her eof . "   12 U. S. C.  § 3401( 3) .   Ther ef or e,  

t he Fi nanci al  Pr i vacy Act  does not  appl y t o subpoenas i ssued by 

a st at e cour t .   See i d. ;  see al so,  I n r e Gr and Jur y 

Appl i cat i ons,  536 N. Y. S. 2d 939,  942- 43 ( N. Y.  Sup.  Ct .  1988) ;  

Ni chol s v.  Counci l  on Judi c i al  Compl ai nt s,  615 P. 2d 280,  282- 83 

( Okl a.  1980) .    

¶208 Mor eover ,  t he r emedy of  suppr essi on i s unavai l abl e 

under  t he Fi nanci al  Pr i vacy Act .   See 12 U. S. C.  § 3417;  see 

al so,  Uni t ed St at es v.  Daccar et t ,  6 F. 3d 37,  52 ( 2d Ci r .  1993) ;  

Uni t ed St at es v.  Ki ngt on,  801 F. 2d 733,  737- 38 ( 5t h Ci r .  1986) ,  

cer t .  deni ed,  481 U. S.  1014 ( 1987) ;  Uni t ed St at es v.  Fr azi n,  780 

F. 2d 1461,  1466 ( 9t h Ci r .  1986) ,  cer t .  deni ed 479 U. S.  844 

( 1986) .   Congr ess pr ovi ded f or  i nj unct i ve r el i ef  and ci v i l  

penal t i es f or  noncompl i ance,  and t hose r emedi es ar e excl usi ve.   

12 U. S. C.  § 3417.   I n shor t ,  t he Fi nanci al  Pr i vacy Act  does not  

under cut  t he hol di ng of  Mi l l er .   Mi l l er  r est s on t he Four t h 

Amendment  and,  as cont r ol l i ng Four t h Amendment  pr ecedent ,  i t  
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f or ecl oses suppr essi on of  evi dence i n t hi s case based on t he 

Uni t ed St at es Const i t ut i on.  

C.  Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 11 

¶209 Popenhagen encour ages t hi s cour t  t o r ecogni ze a r i ght  

of  pr i vacy i n bank r ecor ds under  t he Wi sconsi n Const i t ut i on.   We 

i nt er pr et  t he Wi sconsi n Const i t ut i on i n a manner  t hat  " gi ve[ s]  

ef f ect  t o t he i nt ent  of  t he f r amer s and of  t he peopl e who 

adopt ed i t . "   Schi l l i ng,  278 Wi s.  2d 216,  ¶13 ( quot i ng St at e v.  

Col e,  2003 WI  112,  ¶10,  264 Wi s.  2d 520,  665 N. W. 2d 328) .   To do 

so,  we exami ne " t he pl ai n meani ng of  t he wor ds i n t he cont ext  

used;  t he const i t ut i onal  debat es and t he pr act i ces i n exi st ence 

at  t he t i me of  t he wr i t i ng of  t he const i t ut i on;  and t he ear l i est  

i nt er pr et at i on of  t he pr ovi s i on by t he l egi s l at ur e as mani f est ed 

i n t he f i r st  l aw passed f ol l owi ng adopt i on. "   I d. ,  ¶16 ( quot i ng 

Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves v.  DNR,  2004 WI  40,  

¶44,  270 Wi s.  2d 318,  677 N. W. 2d 612) .  

¶210 The Wi sconsi n Const i t ut i on' s sear ch and sei zur e 

pr ovi s i on al most  i dent i cal l y mi r r or s i t s f eder al  Four t h 

Amendment  count er par t . 21  Hi st or i cal l y,  Wi sconsi n cour t s have 

" gi ve[ n]  ef f ect  t o t he i nt ent  of  t he f r amer s"  of  Ar t i c l e I ,  

Sect i on 11 by i nt er pr et i ng i t  t o pr ovi de t he same pr ot ect i ons as 

                                                 
21 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:    

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.    
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t he Uni t ed St at es Supr eme Cour t  has i nt er pr et ed t he Four t h 

Amendment  as pr ovi di ng.   I d. ,  ¶13 ( quot i ng Col e,  264 Wi s.  2d 

520,  ¶10) ;  see,  e. g. ,  St at e v.  Mal one,  2004 WI  108,  ¶15,  274 

Wi s.  2d 540,  683 N. W. 2d 1 ( concl udi ng t hat  t he i nt er pr et at i on of  

Ar t i c l e I ,  Sect i on 11 i s consi st ent  wi t h t he Uni t ed St at es 

Supr eme Cour t ' s  j ur i spr udence const r ui ng t he Four t h Amendment ) ;  

St at e v.  Guzman,  166 Wi s.  2d 577,  586- 87,  480 N. W. 2d 446 ( 1992)  

( expl ai ni ng t hat  " we have consi st ent l y and r out i nel y conf or med 

t he l aw of  sear ch and sei zur e under  t he Wi sconsi n Const i t ut i on 

t o t he l aw devel oped by t he Uni t ed St at es Supr eme Cour t  under  

t he Four t h Amendment " ) ;  St at e v.  Guy,  172 Wi s.  2d 86,  93,  492 

N. W. 2d 311 ( 1992)  ( conf or mi ng " Wi sconsi n' s l aw of  sear ch and 

sei zur e t o t he l aw of  sear ch and sei zur e devel oped by t he 

Supr eme Cour t ——i n par t  because t he t ext  .  .  .  i s  i dent i cal  i n 

al l  i mpor t ant  r espect s" ) .  

¶211 However ,  under  our  aut hor i t y t o i nt er pr et  t he 

Wi sconsi n Const i t ut i on i ndependent l y f r om t he Uni t ed St at es 

Const i t ut i on,  we have not  al ways mar ched i n l ockst ep wi t h 

f eder al  j ur i spr udence.   For  i nst ance,  we r ecent l y par t ed company 

wi t h a pl ur al i t y of  t he Uni t ed St at es Supr eme Cour t 22 t o hol d 

under  Wi sconsi n' s Fi f t h Amendment  anal ogue cont ai ned i n Ar t i c l e 

I ,  Sect i on 8,  t hat  evi dence obt ai ned as a r esul t  of  an 

i nt ent i onal  Mi r anda23 v i ol at i on must  be suppr essed.   Knapp I I ,  

285 Wi s.  2d 86,  ¶2.   However ,  Knapp does not  st and f or  t he 

pr oposi t i on t hat  we const r ue Ar t i c l e I ,  Sect i on 11 mor e 

                                                 
22 Pat ane,  542 U. S.  630.  

23 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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expansi vel y t han t he Uni t ed St at es Supr eme Cour t  has const r ued 

t he Four t h Amendment .   As expl ai ned bel ow,  we have done so i n 

onl y one case.   St at e v.  Eason,  2001 WI  98,  245 Wi s.  2d 206,  629 

N. W. 2d 625.   

¶212 Popenhagen ur ges t hi s cour t  t o exer ci se i t s aut hor i t y 

t o i ndependent l y i nt er pr et  t he Wi sconsi n Const i t ut i on and t o 

const r ue Ar t i c l e I ,  Sect i on 11 i n a f ashi on t hat  woul d depar t  

f r om Mi l l er  t o hol d t hat  t he Wi sconsi n Const i t ut i on af f or ds a 

r i ght  of  pr i vacy i n one' s bank r ecor ds.   As suppor t  f or  her  

ar gument ,  Popenhagen poi nt s out  t hat  sever al  st at es ( Cal i f or ni a,  

Fl or i da,  I l l i noi s,  Washi ngt on,  New Jer sey,  Pennsyl vani a,  

Col or ado,  and Ut ah)  have r ej ect ed t he hol di ng of  Mi l l er  and have 

adopt ed a r i ght  of  pr i vacy i n bank r ecor ds under  t hei r  

r espect i ve st at e const i t ut i ons.   A r evi ew of  t hese deci s i ons,  

however ,  r eveal s t hat  t he cases upon whi ch t hey wer e based 

di f f er  f r om t hi s case i n many r espect s. 24 

                                                 
24 The Cal i f or ni a Supr eme Cour t  i n Bur r ows v.  Super i or  

Cour t ,  529 P. 2d 590 ( Cal .  1974) ,  accor ded per sons a pr i vacy 
i nt er est  i n t hei r  bank r ecor ds.   However ,  Bur r ows was deci ded 
t wo year s pr i or  t o t he Uni t ed St at es Supr eme Cour t ' s  deci di ng 
Uni t ed St at es v.  Mi l l er ,  425 U. S.  435 ( 1976) ,  and i t  was dr i ven 
i n par t  by t he Fi f t h Ci r cui t ' s  soon- t o- be- over t ur ned hol di ng i n 
Mi l l er  t hat  peopl e have a r i ght  of  pr i vacy i n r egar d t o t hei r  
bank r ecor ds.   Fur t her  di st i ngui shi ng Bur r ows f r om t he 
ci r cumst ances her e i s t he Cal i f or ni a Const i t ut i on,  whi ch al so 
cont ai ns an expr ess r i ght  of  pr i vacy t hat  i s not  pr esent  i n t he 
Wi sconsi n Const i t ut i on.   See Cal .  Const .  ar t .  1,  § 1.    
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¶213 Ut ah,  Col or ado and Pennsyl vani a r emai n t he onl y st at es 

post - Mi l l er  t o r ecogni ze a pr i vacy r i ght  i n bank r ecor ds under  

st at e const i t ut i onal  pr ovi s i ons near l y i dent i cal  t o t he Four t h 

Amendment .   St at e v.  Thompson,  810 P. 2d 415 ( Ut ah 1991) ;  Char nes 

v.  Di Gi acomo,  612 P. 2d 1117 ( Col o.  1980) ;  Commonweal t h v.  

DeJohn,  403 A. 2d 1283 ( Pa.  1979) .   Cour t s i n t hese t hr ee st at es 

have adopt ed si mi l ar  r easoni ng f or  depar t i ng f r om Mi l l er :   

Cust omer s of  f i nanci al  i nst i t ut i ons expect  t hat  document s t hat  

t hey vol unt ar i l y  t r ansmi t  t o t hose i nst i t ut i ons wi l l  r emai n 

pr i vat e;  mor eover ,  t hese cour t s r eason,  di scl osur es of  one' s 

f i nanci al  af f ai r s t o t hese i nst i t ut i ons ar e v i r t ual l y 

unavoi dabl e because t he demands of  moder n soci et y r equi r e peopl e 

t o mai nt ai n a bank account .   See,  e. g. ,  DeJohn,  403 A. 2d at  1289 

( c i t i ng Bur r ows,  529 P. 2d at  593. )     

                                                                                                                                                             
The Fl or i da Supr eme Cour t ' s  deci s i on i n Wi nf i el d v.  

Di v i s i on of  Par i - Mut uel  Wager i ng,  477 So.  2d 544 ( Fl a.  1985) ,  i s 
s i mi l ar l y di st i ngui shabl e because i t  was based pr i mar i l y on 
Fl or i da' s st at e const i t ut i onal  pr i vacy pr ovi s i on.   I l l i noi s has 
al so seen f i t  t o gr ant  per sons a r i ght  t o pr i vacy i n t hei r  bank 
r ecor ds under  t he st at e const i t ut i on,  but  under  a sear ch and 
sei zur e pr ovi s i on dr af t ed mor e expansi vel y t han t he Four t h 
Amendment .   Peopl e v.  Jackson,  452 N. E. 2d 85 ( I l l .  App.  Ct .  
1983) .   The Washi ngt on Const i t ut i on' s sear ch and sei zur e 
pr ovi s i on i s al so dr af t ed mor e br oadl y t han t he Four t h 
Amendment ,  pr ovi di ng f or  br oader  pr ot ect i on of  i nt er est s not  
pr ovi ded under  t he Uni t ed St at es Const i t ut i on,  i ncl udi ng a r i ght  
t o pr i vacy i n bank r ecor ds.   St at e v.  Mi l es,  156 P. 3d 864 ( Wash.  
2007) .    

Al t hough t he New Jer sey Supr eme Cour t  expr essl y hel d f or  
t he f i r st  t i me i n 2005 t hat  i t s st at e const i t ut i on pr ovi des an 
expect at i on of  pr i vacy i n bank r ecor ds,  i n so hol di ng,  i t  
obser ved t hat  New Jer sey cour t s,  l i ke t he Cal i f or ni a Supr eme 
Cour t  i n Bur r ows,  r ecogni zed a pr i vacy i nt er est  i n bank r ecor ds 
t hat  pr e- dat ed Mi l l er .   St at e v.  McAl l i s t er ,  875 A. 2d 866 ( N. J.  
2005) .  
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¶214 Whi l e we r et ai n t he aut hor i t y  t o i nt er pr et  our  st at e 

const i t ut i on i ndependent l y f r om t he Uni t ed St at es Const i t ut i on,  

I  woul d decl i ne t o do so her e.   I  obser ve di st i nct i ons bet ween 

our  Ar t i c l e I ,  Sect i on 8 j ur i spr udence and our  Ar t i c l e I ,  

Sect i on 11 j ur i spr udence,  and I  am unper suaded by Thompson,  

Di Gi acomo,  and DeJohn.  

¶215 Fi r st ,  our  j ur i spr udence demonst r at es t hat  t hi s cour t  

has const r ued Ar t i c l e I ,  Sect i on 11 consi st ent l y wi t h t he Four t h 

Amendment .   I n t he near l y 160 year s t hat  Ar t i c l e I ,  Sect i on 11 

has gr aced our  st at e const i t ut i on,  I  l ocat ed onl y one i nst ance 

i n whi ch t hi s cour t  has i nt er pr et ed t hat  pr ovi s i on di f f er ent l y  

f r om t he Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment .   

That  case pr esent ed t he quest i on of  whet her ,  and t o what  ext ent ,  

Wi sconsi n shoul d r ecogni ze a " good f ai t h"  except i on t o t he 

excl usi onar y r ul e under  t he st at e const i t ut i on.   Eason,  245 

Wi s.  2d 206.   Ot her wi se,  t hi s cour t  has mani f est ed an unwaver i ng 

commi t ment  t o i nt er pr et i ng Ar t i c l e I ,  Sect i on 11 uni f or ml y wi t h 

t he Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment .   

Most  per t i nent l y wi t h r egar d t o t he case at  bar ,  we r ecent l y 

expl ai ned t hat  " Ar t i c l e I ,  § 11 of  t he Wi sconsi n Const i t ut i on 

af f or ds i ndi v i dual s no gr eat er  pr i vacy expect at i ons t han t hose 

pr ovi ded under  t he Four t h Amendment . "   St at e v.  Pal l one,  2000 WI  

77,  ¶81,  236 Wi s.  2d 162,  613 N. W. 2d 568.  

¶216 Second,  I  woul d decl i ne t o adopt  t he r easoni ng of  

Thompson,  Di Gi acomo,  and DeJohn,  or  t he subst ant i ve 

i nt er pr et at i ons t hese cour t s appl i ed t o t hei r  r espect i ve st at e 

const i t ut i ons.   Those cour t s dec l i ned t o f ol l ow Mi l l er  pr i mar i l y  
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because t hey f ound t he r easoni ng of  Just i ce Br ennan' s Mi l l er  

di ssent  mor e per suasi ve t han t he r easoni ng of f er ed by t he Mi l l er  

maj or i t y.   See,  e. g. ,  DeJohn,  403 A. 2d at  1290;  Mi l l er ,  425 U. S.  

at  447- 53 ( Br ennan,  J. ,  di ssent i ng) .   I n Swi f t ,  t he Wi sconsi n 

Cour t  of  Appeal s  i mpl i c i t l y  r ej ect ed Just i ce Br ennan' s anal ysi s,  

f i r st  by obser vi ng t hat  we had r ecent l y  r eaf f i r med our  

cont i nui ng commi t ment  t o i nt er pr et i ng Ar t i c l e I ,  Sect i on 11 i n 

conf or mi t y wi t h t he Four t h Amendment ,  and t hen by concl udi ng 

t hat  t he def endant  had no pr i vacy i nt er est  i n hi s bank r ecor ds 

under  t he st at e const i t ut i on.   Swi f t ,  173 Wi s.  2d at  882- 83.   

Accor di ngl y,  I  concl ude t hat  bank cust omer s have no expect at i on 

of  pr i vacy i n t hei r  bank r ecor ds because t hose r ecor ds do not  

r esi de i n t he sol e cust ody of  t he bank cust omer ,  but  r at her  l i e 

i n t he cust ody of  t he f i nanci al  i nst i t ut i on wher e t hey ar e 

expect ed t o be vi ewed by ot her s.   Mi l l er ,  425 U. S.  at  442- 43.  

¶217 I n addi t i on,  when t he l anguage of  t he Wi sconsi n 

Const i t ut i on c l osel y mat ches t hat  of  t he Uni t ed St at es 

Const i t ut i on,  wi t hout  c l ear  expr essi on f r om t he f r amer s of  our  

st at e const i t ut i on i ndi cat i ng an i nt ent  t o pr ovi de gr eat er  

pr ot ect i ons t han t hose pr ovi ded under  t he Uni t ed St at es 

Const i t ut i on,  we nor mal l y i nt er pr et  t he st at e const i t ut i on i n 

accor d wi t h t he U. S.  Supr eme Cour t ' s  i nt er pr et at i on of  t he 

f eder al  Const i t ut i on.   See,  e. g. ,  St at e v.  Agnel l o,  226 Wi s.  2d 

164,  180- 81,  593 N. W. 2d 427 ( 1999)  ( concl udi ng t hat  wher e " t he 

l anguage of  t he pr ovi s i on i n t he st at e const i t ut i on i s  

' v i r t ual l y i dent i cal '  t o t hat  of  t he f eder al  pr ovi s i on or  wher e 

no di f f er ence i n i nt ent  i s di scer ni bl e,  Wi sconsi n cour t s have 
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nor mal l y const r ued t he st at e const i t ut i on consi st ent  wi t h t he 

Uni t ed St at es Supr eme Cour t ' s  const r uct i on of  t he f eder al  

[ C] onst i t ut i on. " ) .   Accor di ngl y,  because t he l anguage of  Ar t i c l e 

I ,  Sect i on 11 al most  i dent i cal l y mi r r or s t he l anguage of  t he 

Four t h Amendment ,  and t he f r amer s of  t he Wi sconsi n Const i t ut i on 

decl ar ed no i nt ent i on t hat  Ar t i c l e I ,  Sect i on 11 shoul d be 

i nt er pr et ed mor e br oadl y t han t he Four t h Amendment ,  I  woul d 

cont i nue our  pr act i ce of  i nt er pr et i ng Ar t i c l e I ,  Sect i on 11 i n 

accor d wi t h t he Four t h Amendment .  

¶218 The i nt er est s of  consi st ency,  uni f or mi t y,  and 

pr edi ct abi l i t y  ar e wel l - ser ved by cont i nui ng t o i nt er pr et  

Ar t i c l e I ,  Sect i on 11 i n conf or mi t y wi t h t he Four t h Amendment .   

Such an appr oach " r educes t o a mi ni mum t he conf usi on and 

uncer t ai nt y under  whi ch t he pol i ce must  oper at e. "   St at e v.  Fr y,  

131 Wi s.  2d 153,  175,  388 N. W. 2d 565 ( 1986) ,  cer t .  deni ed,  479 

U. S.  989 ( 1986) .   Mor eover ,  cont i nui ng t o conf or m Wi sconsi n 

sear ch and sei zur e l aw t o f eder al  sear ch and sei zur e l aw " i s not  

onl y consi st ent  wi t h t he t ext  of  Wi sconsi n' s sear ch and sei zur e 

pr ovi s i on,  i t s const i t ut i onal  hi st or y and i t s j udi c i al  hi st or y,  

but  i t  i s  al so i n accor d wi t h sound publ i c pol i cy. "   I d.  at  175-

76.   Accor di ngl y,  I  concl ude t hat  Popenhagen does not  have a 

r easonabl e expect at i on of  pr i vacy i n her  bank r ecor ds under  t he 
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Wi sconsi n Const i t ut i on. 25  Ther ef or e,  t he Wi sconsi n Const i t ut i on 

pr ovi des no basi s f or  suppr essi on.   

I I I .   CONCLUSI ON 

¶219 I  concl ude t hat  cont r ol l i ng pr ecedent ,  as est abl i shed 

mor e t han 20 year s ago by t he appel l at e cour t s of  t hi s st at e,  

pr ecl udes suppr essi ng Popenhagen' s bank r ecor ds and her  

subsequent  i ncr i mi nat i ng st at ement s.   I  r each t hi s concl usi on 

because:   ( 1)  Wi s.  St at .  § 968. 135 does not  aut hor i ze t he 

suppr essi on of  Popenhagen' s bank r ecor ds as a r emedy f or  t he 

c i r cui t  cour t ' s  f ai l ur e t o f i nd pr obabl e cause t hat  t he bank 

r ecor ds wer e l i nked t o t he commi ssi on of  a cr i me;  and ( 2)  

                                                 
25 My concl usi on i s i n accor d wi t h ei ght  of  t he ot her  st at es 

t hat  have r ul ed on t he i ssue.   St at e v.  Schul t z,  850 P. 2d 818 
( Kan.  1993) ;  Nor ki n v.  Hoey,  586 N. Y. S. 2d 926 ( N. Y.  App.  Di v.  
1992) ;  St at e v.  Kl at t enhof f ,  801 P. 2d 548 ( Haw.  1990) ;  St at e v.  
Uni on St at e Bank,  267 N. W. 2d 777 ( N. D.  1978) ;  St at e v.  Fr edet t e,  
411 A. 2d 65 ( Me.  1979) ;  St at e v.  Mel vi n,  357 S. E. 2d 379 ( N. C.  
Ct .  App.  1987) ;  Cox v.  St at e,  392 N. E. 2d 496 ( I nd.  Ct .  App.  
1979) .  

Mor eover ,  t hough not  det er mi nat i ve,  i t  i s  i nst r uct i ve t hat  
t he Wi sconsi n Legi s l at ur e has been awar e of  Mi l l er ' s hol di ng f or  
31 year s and St at e v.  Swi f t ,  173 Wi s.  2d 870,  496 N. W. 2d 713 
( Ct .  App.  1993)  f or  mor e t han 14 year s;  yet ,  i t  has t aken no 
act i on t o amend t he Wi sconsi n Const i t ut i on.    
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Popenhagen has no pr i vacy r i ght  i n her  bank r ecor ds under  ei t her  

t he Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on or  

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.    

¶220 Accor di ngl y,  I  woul d af f i r m t he cour t  of  appeal s 

deci s i on t hat  over t ur ned t he c i r cui t  cour t ' s  suppr essi on of  

evi dence,  and I  r espect f ul l y di ssent  f r om t he maj or i t y opi ni on 

t hat  uphol ds suppr essi on of  Popenhagen' s bank r ecor ds and her  

subsequent  i ncr i mi nat i ng st at ement s.     
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