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STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Appel | ant, FI LED

V.

JUN 4, 2008

M chell e R Popenhagen,

David R Schanker

Def endant - Respondent - Pet i ti oner . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 SH RLEY S. ABRAHAMSON, C. J. The defendant, Mchelle
R Popenhagen, seeks review of a published court of appeals
decision reversing an order of the GCrcuit Court for Oneida
County, Mark Mangerson, Judge.! The circuit court granted the
defendant's notion to suppress bank docunents that ©police

obtained pursuant to a subpoena issued wthout a show ng of

! State v. Popenhagen, 2007 W App 16, 298 Ws. 2d 388, 728
N. W 2d 45.
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probabl e cause in violation of Ws. Stat. § 968.135 (2005-06), 2
as well as incrimnating statenments that the defendant nmade
after police confronted her with the unlawfully obtained bank
docunents.

12 In reversing the circuit court's order, the court of
appeal s concluded that the defendant cannot rely on the federa
or state constitution for suppression and that Ws. Stat.
8 968. 135 does not expressly provide that a violation of the
statute permts suppression as a renedy.

13 The issue on review is whether the circuit court erred
in granting the defendant's notion to suppress both the bank
docunents and the defendant's incrimnating statenents. The
defendant raises four arguments in support of the circuit
court's order. The defendant contends (1) that police obtained
her bank docunents and incrimnating statenments in violation of
her Fourth Anendnment® right to privacy; (2) that police obtained
her bank docunents and incrimnating statements in violation of

her right to privacy under Article 1, Section 11 of the

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

3 The Fourth Amendment of the United States Constitution
provides in full:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
warrants shall i ssue, but upon probable cause,
supported by oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.
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Wsconsin Constitution;* (3) that the bank docunents were
obtained in violation of Ws. Stat. 8§ 968.135 and that
suppression of both the bank docunents and the defendant's
incrimnating statenments is an appropriate renedy; and (4) that
the ~circuit court possessed inherent authority to order
suppression of the contested evidence obtained by the State's
"m suse of process."

14 W conclude that suppression of both the bank
docunents and the defendant's incrimnating statenents in the
present case is an appropriate renedy when the bank docunents
were obtained in violation of Ws. Stat. 8§ 968.135 and when the
incrimnating statements were obtained by law enforcenent
officers confronting the defendant with the unlawfully obtained
bank docunents. Accordingly, we conclude that the circuit court
did not err as a matter of statutory interpretation in granting
the defendant's notion to suppress the bank docunments and the
defendant's incrimnating statenents. W reverse the decision
of the court of appeals and affirmthe circuit court's order to
suppress evidence of the bank docunents and incrimnating

statenents at issue

“* Article |, Section 11 provides in full:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable
searches and seizures shall not be violated; and no
warrant shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing
the place to be searched and the persons or things to
be sei zed.
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15 The court of appeals addressed the constitutional
I Ssues. Because we affirm the «circuit court's order on
statutory grounds, we l|leave the interpretation of the federa
and state constitutional provisions and federal statutes
relating to the obligations of banks that the court of appeals
addressed for anot her case in which these issues are
determ nati ve.

I

16 The relevant facts are not in dispute for purposes of
this appeal. The defendant was an enpl oyee at Save Mre Foods,
a grocery store in M nocqua. I n August 2004, the owner of Save
More Foods contacted the M nocqua Police Departnent and all eged
that the defendant had inproperly obtained noney fromthe store.
The owner specifically alleged that the defendant had cashed
checks at the store drawn from accounts containing insufficient
funds and further that the defendant had stolen noney from the
store's automated teller machine. According to the conplaint
and attached police report, the defendant allegedly stole
approxi mately $29, 000.

17 As part of the State's investigation, the district
attorney's office sought three subpoenas before filing a
conplaint. Grcuit Court Judges Kinney and Mangerson signed the
subpoenas, ordering the banks to appear before the circuit court
on a date and tine certain and to bring Popenhagen's specified
bank records or to mail the bank records to the M nocqua Police
Depart nent. Although an officer of the Mnocqua Police
Departnent apparently had filled out an affidavit, neither the

4
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police nor the Oneida County District Attorney's Ofice included
any affidavit showi ng probable cause in the application to the
circuit court for the subpoenas. The circuit court issued the
subpoenas w thout recording a finding of probable cause.

18 A copy of each subpoena is attached hereto. Each
subpoena states that it is issued pursuant to Ws. Stat.
8§ 805. 07. Section 805.07(1) states that "subpoenas shall be
i ssued and served in accordance with ch. 885."°> Wsconsin Stat.
8§ 885.01 provides that any judge may sign and issue a subpoena
to require the "attendance of w tnesses and their production of
| awf ul instrunents of evidence 1in any action, matter or
proceeding or to be examned into before any court, magistrate,
officer . . . or other person authorized to take testinmony in
the state.” Section 972.11(1) provides that the rules of
practice in civil actions shall be applicable in all crimna
proceedings wunless the <context of the section manifestly
requires a different construction. Section 972.11 further
provides that Chapter 885 "shall apply in all crim nal
proceedi ngs. "

19 Al t hough the subpoenas on their face are in a form
substantially simlar to the forns set forth in both

88 805.07(4) and 885.02, the subpoenas do not satisfy either

®> The subpoenas in the present case were issued under Ws.
Stat. § 885.01, which authorizes subpoenas to be signed and
issued by a circuit court judge. Section 805.07 authorizes a
subpoena to be issued and signed by an attorney of record. The
subpoenas in the present case were not signed by an attorney of
record.
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Ws. Stat. 8§ 885.01 or § 805.07. The subpoenas did not require
t he banks, in the words of either statute, to attend an "action,
matter or proceeding pending or to be examned into before" the
circuit court.® For an explanation of why these subpoenas do not
satisfy Ws. Stat. 88 885.01 or 805.07, nanely because no

proceeding is pending, see State v. Schaefer, 2008 W 25, {44,

Ws. 2d _, 746 N.W2d 457, and Part A of the concurring
opi ni on, 91Y102-125 (Abrahanmson, C. J., concurring).

110 The District Attorney apparently conceded in the
circuit court that it used the wong form of subpoena.’ Both the
District Attorney and the defendant agreed in the circuit court
that the State should have followed, but did not follow, Ws.
Stat. § 968. 135. The District Attorney and the defendant
disagreed in the <circuit court whether suppression is the
appropriate renedy for the error. The circuit court suppressed
the bank records and incrimnating statenents under 8§ 968. 135.

11 In the court of appeals the only statute the parties
briefed relating to the subpoenas was Ws. Stat. 8§ 968.135. The
court of appeals ruled on 8 968.135, declaring that suppression
was not available in the present case as a remedy for the

violation of § 968. 135.

® Ws. Stat. § 885.01(1). Wsconsin Stat. § 805.07(1)
simlarly provides that a subpoena issued by an attorney in a
civil action is to conpel attendance of a wtness for

deposition, hearing or trial in an action or special proceeding.

" The State's brief before this court asserts that the
prosecuting attorney conceded at circuit court that the office
used the wong form State's brief at 5-6.
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12 The defendant's petition for review in this court
raised the follow ng issue: "lIs suppression of evidence a renedy
for violation of Sec. 968.135 which requires probable cause for
the i ssuance of a subpoena for docunents?"® The only statute the
defendant and the State addressed in this court relating to the
subpoenas was Ws. Stat. § 968.135.°

113 Having taken this case to address the issue whether
the renmedy of suppression is available when bank records were

obtained by the district attorney with a subpoena that did not

8 The other three issues relate to the defendant's state
constitutional right to an expectation of privacy in the bank
records; the defendant's Fourth  Amendnent right to an
expectation of privacy in the bank records; and the court's
i nherent power to order suppression of evidence.

® Wsconsin Stat. § (Rule) 809.62(6) provides that if a
petition for review is granted, the petitioner cannot raise or
argue issues not set forth in the petition unless ordered
otherwise by this court. The court has not ordered that any
ot her issue be argued.
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conply with the probable cause affidavit requirenment of Ws.
Stat. § 968.135, we address that issue.

14 Wsconsin Stat. 8§ 968.135 requires "a showng of
probabl e cause" before a court nay issue a subpoena under that
section. The State does not dispute that the subpoenas
requiring production of the defendant's bank docunents were
issued in violation of Ws. Stat. § 968.135. The statute

provides in full as follows:

Subpoena for docunents. Upon the request of the
attorney general or a district attorney and upon a
showi ng of probable cause under s. 968.12, a court
shall issue a subpoena requiring the production of
docunent s, as specified in s. 968. 13(2) . The
docunents shall be returnable to the <court which
i ssued the subpoena. Modtions to the court, including,
but not limted to, notions to quash or |imt the
subpoena, shall be addressed to the court which issued

10 Justice Prosser's concurrence, Y1119, 126, concl udes that
suppression of both the bank docunents and the incrimnating
statenments was proper because Ws. Stat. 8 968.22, governing
deficiencies in search warrants, affords the <circuit court
di scretion to suppress evidence obtained in violation of a
subpoena statute when such violation is nontechnical or affects
t he def endant ' s substanti al rights. Justice Ziegler's
concurrence/ di ssent, 99133, 136, concludes that suppression of
the bank documents (but not the incrimnating statenments) was
proper because even when the renedy of suppression is not
authorized by any statute, the <circuit court has inherent
authority to suppress evidence obtained pursuant to a defective
subpoena. Because we concl ude that suppression of both the bank
docunents and the incrimnating statenents was proper under Ws.
Stat. 8§ 968.135, we need not address the question whether
suppression of evidence obtained by a defective subpoena falls
wthin Ws. Stat. 8§ 968.22 governing defective search warrants
or within the circuit court's inherent authority; or within Ws.
Stat. 8§ 805.18(1) requiring a court to disregard any error or
defect in proceedings that does not affect the substantial
rights of the adverse party.
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t he subpoena. Any person who unlawfully refuses to
produce the docunments nay be conpelled to do so as
provided in ch. 785. This section does not limt or

af fect any other subpoena authority provided by |aw

115 The banks conplied with their respective subpoenas,
delivering bank statenments, deposit slips, and cancelled checks
to the Mnocqua Police Departnent. Havi ng obtained her bank
docunent s, police of ficers i ntervi ened t he def endant
confronting her with her bank docunents. The officers explained
to the defendant that her bank deposits corresponded in tinme and
anount to noney reported mssing from Save More Foods. At that
poi nt, the defendant made several incrimnating statenents. No
transcript of the defendant's remarks is in the record; the
remar ks are recounted in sumary fashion in a police report that
is in the record.

116 The defendant was charged with theft of nore than
$10, 000 contrary to Ws. Stat. § 943.20(1)(b) and (3)(c). In a
pretrial notion, the defendant noved to suppress both her bank
docunents and the statenents she nmade after being confronted
with those docunents.

17 The circuit court granted the defendant's notion. The
circuit court reasoned that the defendant had a right to privacy
in her bank docunents under the Fourth Anmendnment of the United
States Constitution and Article I, Section 11 of the Wsconsin
Consti tuti on. The circuit court further reasoned that
suppression is an appropriate remedy not only for the State's
constitutional violations but also for the State's violation of

Ws. Stat. § 968. 135.
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118 The State appealed the circuit court's order, and a
di vided court of appeals reversed the order. The majority of
the court of appeals held that the defendant had no right to
privacy in her bank docunments under either the United States or
the Wsconsin Constitution and that suppression is not a proper
remedy when evidence is obtained in violation of Ws. Stat.
8§ 968. 135.

19 The dissenting opinion concluded that Ws. Stat.
8§ 968.135 establishes a person's reasonable expectation of
privacy in bank docunents in the context of crim nal
proceedings; that the State never explained its failure to
conply with the statute and therefore commtted a flagrant
violation of the statute; and that the only appropriate renedy
is the suppression of the bank docunents and the tainted
incrimnating statenents.

I

120 The State contends that the circuit court erred in
suppressing as evidence the bank docunments and the incrimnating
statenents for the follow ng reasons: (A) The defendant | acked
standing to challenge the subpoenas issued to her banks; (B)
Suppression of the bank docunents is not an appropriate renedy
for violation of Ws. Stat. § 968.135; and (C) Suppression of
the defendant's incrimnating statenents as evidence is not an
appropriate renmedy for violation of 8§ 968.135 in obtaining the
subpoena for the bank statenents. W reject each of these
argunents, concluding that the defendant had standing to
chal | enge the subpoenas issued to her banks and that suppression

10
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of the bank docunents and incrimnating statenents as evidence
is an appropriate renmedy for violation of Ws. Stat. 8§ 968. 135.
A

121 We first consider whether the defendant had the
requisite standing to challenge the subpoenas issued to her
banks under Ws. Stat. 8§ 968. 135.

22 The State asserts that only the banks, as targets of
t he subpoenas, could nove to quash or limt the subpoenas for
| ack of probable cause, even though the statute does not
expressly limt the notions to those made by the target of the
subpoenas. The State further argues that the legislative
history of Ws. Stat. 8§ 968.135 reflects a legislative intent to
expand the prosecutor's investigative authority to obtain
information by subpoena from third parties not suspected of
crimnal activity and that giving standing to the person whose
docunents are being sought contravenes the |egislative purpose.

123 A determ nation of standing presents a question of |aw
that we decide independently of the circuit court and court of
appeal s but benefiting fromtheir analyses.!!

24 A person has standing to seek judicial intervention

2

when that person has "a personal stake in the outcone"!® and is

1 Zellner v. Cedarburg Sch. Dist., 2007 W 53, 913, 300
Ws. 2d 290, 731 N. W 2d 240.

2Vill. of Slinger v. Cty of Hartford, 2002 W App 187,
19, 256 Ws. 2d 859, 650 N.W2d 81 (citing Cty of WMadison v.
Town of Fitchburg, 112 Ws. 2d 224, 228, 332 N.W2d 782 (1983)).

11
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"directly affected by the issues in controversy."® Under
Wsconsin law, standing "should not be construed narrowy or
restrictively,” but rather should be construed broadly in favor
of those seeking access to the courts.

125 The defendant neets the test for standing. In
requiring a show ng of probable cause and a court order, Ws.
St at. 8§ 968.135 protects the interests of persons whose
docunents are sought in addition to protecting the interests of
the person on whom a subpoena is served. The statute prevents
unwarranted fishing expeditions.

26 The State sought the defendant's bank docunents in
contenplation of charging the defendant with a crine and using
t he bank documents against her. Clearly the defendant had a
"personal stake" in the question whether the State's subpoenas
were valid; she would be "directly affected" by the resolution
of this question.

127 Furthernore, although the State argues that only the
person or institution who has been subpoenaed to produce
docunents has standing to oppose a subpoena issued under Ws.
Stat. 8§ 968.135, this position is belied by the |anguage of the
statute itself. Section 968. 135 provides sinply that subpoenas
i ssued according to its provisions are subject to "[n]Jotions to

the court, including, but not limted to, notions to quash or

B3 Vill. of Slinger, 256 Ws. 2d 859, {9 (citing Rame V.
Gty of Madison, 37 Ws. 2d 102, 116, 154 N.W2d 296 (1967)).

4 Bence v. City of MIlwaukee, 107 Ws. 2d 469, 478, 320
N.W2d 199 (1982).

12
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l[imt the subpoena.” The statute does not |[imt the persons who
may bring such notions.

128 The State's reliance on the legislative history to
support its argunment that the defendant does not have standing
IS unpersuasive. W agree with the State that a note to an
early draft of Ws. Stat. § 968.135 acknow edges that the

| egi sl ature intended 8 968.135 to give prosecutors new authority

to conduct investigations. Nevertheless, the legislative
history does not |limt the persons who may nmake a notion under
§ 968.135. 7

129 For the reasons set forth, we conclude that the
defendant has standing to challenge subpoenas issued to the
banks under Ws. Stat. § 968. 135.

B

130 The State concedes, and properly so, that contrary to
the requirenents of Ws. Stat. 8§ 968.135 no show ng of probable
cause was made to the circuit court before the circuit court
i ssued the subpoenas. W nust therefore consider whether
suppression of the bank docunments is an appropriate remedy for
the violation of § 968.135. The term "suppression"” appears to
be enployed ordinarily when evidence is inadm ssible for having

been unl awfully obtained; the term "exclusion"” ordinarily covers

5 Bill Drafting File on 1979 S.B. 221, available at
Wsconsin Legislative Reference Bureau, 1 East Main Street,
Madi son, W sconsi n.

13
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a violation of the rules of evidence.'® The terns, however, are
often used interchangeably inasnuch as suppression and excl usion
have the same effect: The evidence cannot be presented in
court.

131 In +the present case, the <circuit court ordered
suppression of the bank docunents on undisputed facts on the
basis of Ws. Stat. 8§ 968.135. The decision whether to suppress
evi dence, when based on application of a constitutional
provision to undisputed facts on the record, is a question of
law that we determ ne independently of the circuit court and
court of appeals but benefiting from their analyses.?'’ The
present case does not involve constitutional interpretation.

132 Statutory interpretation and application of a statute
to undisputed facts are ordinarily questions of law that this

court decides independently of the circuit court and court of

1 See State v. Eichman, 155 Ws. 2d 552, 562-63, 570-73,
456 N. W 2d 143 (1990) (explaining that for purposes of a statute
governing right of appeal, suppression "generally bars adm ssion
of evidence at trial as a result of governnental m sconduct,
such as a constitutional violation," while exclusion "generally
involves only a violation of the rules of evidence") (citations
omtted); Black's Law Dictionary (8th ed. 2004) 605, 1481
(defining "exclusion of evidence" as "[a] trial judge's
determnation that an item offered as evidence may not be
presented to the trier of fact"; defining "suppression of
evidence" as "[a] trial judge's ruling that evidence offered by
a party shoul d be excluded because it was illegally acquired").

17 State v. Drew, 2007 W App 213, 911, 305 Ws. 2d 641, 740
N.W2d 404 (in considering a notion to suppress, a reviewng
court accepts the circuit court's findings of fact unless
clearly erroneous and independently decides the ~correct
application of constitutional principles to those facts).

14
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appeal s but benefiting from their analyses.'® Accordingly, we
review the circuit court's decision to suppress evidence under
Ws. Stat. 8 968.135 independently of the circuit court and
court of appeals but benefiting fromtheir anal yses.

133 In deciding to suppress the defendant's bank docunents
as evidence, the circuit court reasoned that failure to suppress

t he bank docunents woul d underm ne the statute:

If we would allow those docunents to be subpoenaed,
and tell the defendant she nmay have a personal right
to sue the police departnent because they violated her
rights, and then allowed the information that was
illegally obtained in at the crimnal trial, then we
woul d emascul ate t he cl ear directives of
968. 135 .

134 The State contends that the circuit court erred as a
matter of law in interpreting and applying Ws. Stat. § 968. 135.
The State asserts that § 968.135 does not permt a notion to
suppress docunents as a renmedy for a violation of the statute
The State is correct that the statute is silent about the
suppression of any evidence. The statute refers specifically
only to quashing or limting the subpoena; it nakes no reference

to suppressing or excluding evidence.

8 Marquette S, v. Bobby G, 2007 W 77, 142, 301
Ws. 2d 531, 734 N.W2d 81.

The deci sion whether to admt or exclude evidence based on

a violation of evidentiary rules ordinarily lies within the
circuit court's discretion. Leitinger v. DBart, Inc., 2007 W
84, 4918, 302 Ws. 2d 110, 736 N W2d 1. In the instant case,

the circuit court did not base its decision to suppress and
excl ude evidence on a violation of the evidentiary rules. The
circuit court's order we review was based on an interpretation
of Ws. Stat. § 968.135.

15
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135 Statutory interpretation begins with the text of the
statute. W also interpret statutory |anguage in the context in
which it is used and in light of the surrounding or closely
rel ated statutes. Statutes are interpreted to give effect to
each word, to avoid surplusage, to fulfill the objectives of
the statute, and to avoid absurd or unreasonable results.

136 Wsconsin Stat. 8 968. 135 provides in full:

Subpoena for docunents. Upon the request of the
attorney general or a district attorney and upon a
showi ng of probable cause under s. 968.12, a court

shall issue a subpoena requiring the production of
docunent s, as specified in s. 968. 13(2) . The
docunents shall be returnable to the <court which
i ssued the subpoena. Modtions to the court, including,
but not limted to, notions to quash or |imt the
subpoena, shall be addressed to the court which issued
t he subpoena. Any person who unlawfully refuses to
produce the docunments nay be conpelled to do so as
provided in ch. 785. This section does not limt or

af fect any ot her subpoena authority provided by |aw

137 By its plain ternms, Ws. Stat. 8§ 968.135 provides that
subpoenas issued under its terns nay be reviewed by the circuit
court upon "[njotions to the court, including, but not limted
to, notions to quash or limt the subpoena.”

138 The question presented is the neaning of the statutory

| anguage "[n]jotions to the court, including, but not Iimted to,
notions to quash or limt the subpoena.”™ More specifically, the
guestion presented is: Does the class of notions that nay be

brought in response to a subpoena issued under Ws. Stat.
§ 968.135 include a notion to suppress docunents obtained
pursuant to a subpoena issued in violation of Ws. Stat.

§ 968. 1357 Al though the answer to this question is not

16
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explicitly set forth in the statute, the answer is evident upon
cl ose exam nation of the text of the statute.

139 The word "notions" is used in Ws. Stat. § 968.135
along with the phrase "including but not limted to" and al ong
with the specific enuneration of nmotions "to quash" and "to
l[imt" the subpoena. These three aspects of the text nust be
exam ned.

40 The word "notion" is broadly defined in the statutes
as an application for an order.?!® The notion to suppress
evidence in the present case falls within the definition of the
word "notion."

41 W next examne the words "notions to the court
including but not limted to." In common parl ance these words
plainly provide that the two enunerated notions are not the only
nmotions that may be brought in response to a subpoena issued
under § 968. 135. So too in legislative parlance, the phrase
"including but not limted to" in a statute is generally given
an expansive nmeaning, indicating that the words that follow the
general phrase are but a part of the whole.?® In contrast, had

the statute provided that a notion under 8 968.135 neans a

19 Ws. Stat. (Rule) § 971.30(1).

20 Ws. Citizens Concerned for Cranes & Doves v. Ws. DNR
2004 W 40, 917 n.11, 270 Ws. 2d 318, 677 N.W2d 612.

The Wsconsin Bill Drafting Manual 2006-2007 expl ains that
using the phrase "but is not limted to" along wth the word
"includes"” is redundant. Wsconsin Bill Drafting Manual 2006-
2007, 8§ 2.01(1)(i) at 39.

17
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nmotion to quash or a notion to |limt, the word "neans" would
ordinarily linmt any notion to the two enunerated notions.

142 W are thus led to the statutorily enunerated notions
to quash or to limt. The question then becones whether the
enuneration of the two notions limts in sone way other notions
that may be brought under Ws. Stat. 8§ 968.135. Three rules of
statutory interpretation (sonetines called maxins or canons)
assist us in answering this question. The canons are rules of
statutory interpretation, not rules of law. Canons of statutory
interpretation are aids to ascertaining the neaning of a
statute. A canon is not a final or exclusive nethod of
i nterpretation. ??

143 One rule to be wused in interpreting the word
"includes” is that the word nay be interpreted contrary to its
ordi nary, non-exclusive neaning. The word "includes" my
therefore be read as a term of limtation or enuneration, so
that a statute enconpasses only those provisions or exceptions
specifically |Iisted. This court has, however, adopted this

limted reading of "includes" only when there is sone textual

2l Wsconsin Bill Drafting Manual 2007-2008, § 2.01(1)(i) at
39.

22 State v. Canpbell, 102 Ws. 2d 243, 246, 306 N wW2d 272
(C. App. 1981) (quoting Helvering v. Stockholns Enskilda Bank,
293 U.S. 84, 89 (1934)).

18
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evidence that the legislature intended the word "includes" to be
interpreted as a termof linitation or enumeration.?®
44 This limted reading of the word "includes" is not

applicable to the present case. The text of Ws. Stat.

23 State v. Janes P., 2005 W 80, 926, 281 Ws. 2d 685, 698
N.W2d 95; Ws. Citizens Concerned for Cranes & Doves, 270
Ws. 2d 318, 917 n.11.

This limted nmeaning of the word "includes" was reached by
the «court's wusing the maxim of statutory interpretation
expressio unius est exclusio alterius ("the express nention of
one matter excludes other simlar matters not nentioned"). See
FAS, LLC v. Town of Bass Lake, 2007 W 73, 27, 301 Ws. 2d 321,
733 N.W2d 287.

The maxi m expressio unius est exclusio alterius ordinarily
applies when a statute lists, for exanple, persons, things, or
forms of conduct w thout any general word preceding or follow ng
the listing. According to the maxim the inference is that al
om ssions fromthe listing are excluded from application of the
statute. 2A Norman J. Singer & J.D. Shanbie Singer, Statutes
and Statutory Construction (7th ed. 2007) 8§ 47:23, at 375-77.

Al though the maxim expressio unius est exclusio alterius
does not by its ternms apply to Ws. Stat. 8§ 968. 135, because the
statute has only an enuneration, not general |anguage, the
Wsconsin Bill Drafting Mnual explains that our court has
neverthel ess applied the maxim of expressio unius to statutory
| anguage using the word "includes,” when sone factual evidence
exists that the legislature intended to limt application of the
statute to those itens enunerated. Wsconsin Bill Drafting
Manual 2006-2007, § 2.01(1)(i) at 39.

For additional cases considering the nmaxi m expressi o unius
est exclusio alterius, see, e.g., State v. Delaney, 2003 W 9,
1922-23, 259 Ws. 2d 77, 658 N.W2d 416; State ex rel. Harris v.
Larson, 64 Ws. 2d 521, 527, 219 N.W2d 335 (1974).

The cases sonetines refer to this "exclusio" maxim as
inclusio unius est exclusio alterius. See, e.g., Koestler v.
Pol lard, 162 Ws. 2d 797, 804 n.4, 471 NW2d 7 (1991); Roberts
v. Sackville Canning Co., 247 Ws. 277, 279, 19 N W2d 295
(1945).
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8 968. 135 contains no indication that the |legislature intended
the word "includes" as a term of |limtation or enuneration or
that the word "notions" be limted in Ws. Stat. 8 968.135 to
the two enunerated notions. Nor is there any other evidence of
such a legislative intent.

145 A second rule to be used in interpreting the word
"includes" is to give the word its comon, broad, non-exclusive
meani ng. 2* Applying this rule of interpretation we would
conclude that the notion to suppress in the present case falls
within Ws. Stat. § 968. 135.

146 A third rule to be wused in interpreting the word

"includes" is ejusdem generis, which literally neans "of the

same kind." This rule helps determ ne whether the statutorily
enunerated notions limt in sone way the other notions that may

be brought under Ws. Stat. 8§ 968. 135. Ej usdem generis applies

when a general word ("notions" in the present case) is used in a

24 Karl H. Llewellyn, Remarks on the Theory of Appellate
Deci sion and the Rules or Canons About How Statutes are to be
Construed, 3 Vand. L. Rev. 395, 405 (1950).

Wen it adequately appears that the general words are not
used in a restricted sense suggested by the rule ejusdem
generis, the legislature's will that the general words are to be
given a broad neaning will be given effect. State v. Canpbell,
102 Ws. 2d 243, 246, 306 N.w2d 272 (C. App. 1981) (quoting
Hel vering v. Stockhol ns Enskil da Bank, 293 U.S. 84, 89 (1934)).

When no inconsistency exists between specifically naned
particular words and the general statutory |anguage or when the
enuneration does not suggest a class, the maxim of ejusdem
generis does not apply. 2A Singer & Singer, supra note 23,
§ 47:17, at 380, 387-89.
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statute and is either preceded or followed by specific words in
a statutory enuneration ("notions to quash or limt" a subpoena
in the present case).?®

47 According to the rule of ejusdem generis, the genera

word is construed to enbrace only itens simlar in nature to the
enunerated itens. Furthernore, for the rule to apply, the itens
to which the general word is restricted nust be germane to the
obj ectives of the enactment. 2

148 Applying the ejusdem generis rule of statutory

interpretation, we nust determ ne whether a notion to suppress

2 State v. Engler, 80 Ws. 2d 402, 408, 259 N.w2d 97
(1977); 2A Singer & Singer, supra note 23, 8§ 47:17, at 357-80.

The maxi m ejusdem generis is an attenpt to reconcile the
specific and the general by treating the particular words as
indicating the class and the general words as extending the
provisions to everything enbraced in that class, though not
specifically naned by the particular words. Ej usdem generis is
a common drafting technique to avoid spelling out in detai
every contingency in which the statute could apply.

For additional cases considering the nmaxi m ej usdem generis,
see, e.g., State v. Peters, 2003 W 88, ¢99Y16-23, 25, 27-34, 263
Ws. 2d 475, 665 N.W2d 171; State v. Canpbell, 102 Ws. 2d 243,
246-47, 306 N.W2d 272 (Ct. App. 1981).

The maxim ejusdem generis is a variation of the maxim
noscitur a sociis. The nmaximnoscitur a sociis neans that words
may be defined by acconpanying words, that is, that the neaning
of doubtful words may be determned by reference to their

relationship with other associated words or phrases. W s.
Citizens Concerned for Cranes & Doves, 270 Ws. 2d 318, 9140; 2A
Singer & Singer, supra note 23, 8§ 47:16, at 347-57. The
doubtful word in this statute, "notions," would, wunder this

doctrine, be defined by reference to its relationship wth the
acconpanyi ng enuner at ed noti ons.

26 Engler, 80 Ws. 2d at 409.
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docunents obtained through a subpoena issued in violation of
Ws. Stat. 8 968.135 is simlar in nature to the enunerated
nmotions to quash or to limt the subpoena and is gernane to the
objectives of § 968.135. W nust therefore conpare notions to
quash or limt a subpoena under Ws. Stat. § 968.135 with a
nmotion to suppress docunents obtained in violation of §8 968. 135.

149 A notion to quash or a notion to limt a subpoena is
ordinarily nade before the subpoena is conplied wth. The
nmotion is ained at preventing the State from obtaining all or
sone docunents that the State may want to use as evidence. | f
the nmotion to quash the Ws. Stat. § 968.135 subpoena is
granted, the State gets no docunents. If a nmotion to limt a
subpoena under 8 968.135 is granted, the State may get only sone
docunent s. Each statutorily enunmerated notion, if granted,
prevents the State from obtaining and using as evidence all or
sone of the docunents it seeks in a 8 968. 135 subpoena.

50 A notion to suppress docunents obtained by a subpoena
issued in violation of Ws. Stat. 8§ 968.135, unlike a notion to
quash or |imt the subpoena, is ordinarily made after the
subpoena is conplied wth. In the instant case, the defendant
used the first opportunity available to her to challenge the
validity of the subpoena and the State's right to use as
evidence the docunents received as a result of the unlawful
subpoena. The defendant did not have the opportunity to bring a
motion to quash or to limt the subpoena before the banks
conplied with the subpoenas; the defendant did not know that the
subpoenas had been issued.
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51 A notion to suppress docunents obtained by a subpoena
issued in violation of Ws. Stat. § 968.135, |ike a notion to
gquash or limt the subpoena, is ained at preventing the State
from using as evidence all or sonme of the documents the State
has sought through the subpoena. If the notion to suppress is
granted, the State would be prevented from using as evidence the
docunents obtained through the subpoena. A notion to suppress
docunents obtained by a subpoena issued in violation of Ws.
Stat. 8§ 968.135 is thus simlar in nature to the notions to
gquash or to limt the subpoena enunerated in 8 968. 135.

52 Furthernore, a notion to suppress docunents obtained
by a subpoena issued in violation of Ws. Stat. 8§ 968.135 is
germane to the objectives of Ws. Stat. 8§ 968.135, as are the
nmotions to quash and to limt. The textually evident objectives
of 8 968.135 are to allow the State to acquire and use docunents
while also ensuring that the State neets statutory requirenents
t hat protect persons affected.

53 Wsconsin Stat. 8 968.135 strictly limts a court's
i ssuance of a subpoena for the production of docunents. Oly
the attorney general or a district attorney may request a
subpoena for the production of docunents. The request nust be
ruled upon by the circuit court before the subpoena is issued.
The circuit court may issue a subpoena for docunents only upon a
showi ng of probable cause. Motions to the circuit court to
chal l enge the subpoena are expressly permtted by statute,
including but not limted to notions to quash or to limt. The
enunerated notions nake clear that when the State fails to
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conply with 8§ 968.135, the State's subpoena my be quashed or
l[imted, renoving the State's ability to obtain the docunents
and then use themin evidence.

54 A notion to suppress docunents obtained by a subpoena
issued in violation of Ws. Stat. 8§ 968.135 is gernmane to these
objectives of § 968.135. If the defendant is not given an
opportunity to nove to suppress the bank docunents obtained by a
subpoena issued in violation of the probable cause requirenents
set forth in Ws. Stat. 8§ 968.135, a court would, as the circuit
court explained, "enmasculate the clear directives of § 968.135."
If this court allowed docunents obtained by a subpoena not
conplying with the probable cause requirenent set forth in
8§ 968.135 to be admtted in evidence, the safeguards of
8 968. 135 would be neaningl ess. If Ws. Stat. 8§ 968.135 is to
effect conpliance with its requirenents, we nust interpret the
statute as enconpassing a notion to suppress docunents obtained
in violation of the statute within the word "notions" in the
statute.

155 Applying the doctrine of ejusdem generis, we conclude

that a nmotion to suppress docunents obtained in violation of
Ws. Stat. § 968.135 is a notion of like kind to notions to
quash or limt a subpoena and is germane to the objectives of
8§ 968. 135.

156 In applying each of the three rules for interpreting
the word "includes" we have concluded that under each rule the
defendant's notion to suppress the docunents at issue in the
present case was properly granted.
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157 The State argues that our interpretation of Ws. Stat.
8 968.135 is foreclosed by Wsconsin precedent. The State
argues that Wsconsin cases hold that suppression of evidence is
not available as a renedy except when evidence has been obtained
in violation of a defendant's constitutional rights or when a
statute "expressly" provides for suppression of evidence as a
remedy. The State argues that in the present case no
constitutional violation exists and Ws. Stat. § 968.135 does
not expressly provide for suppression of evidence as a renedy
for its violation.

158 The State relies on State ex rel. Arnold v. County

Court of Rock County, 51 Ws. 2d 434, 439-40, 187 N W2d 354

(1971); State ex rel. Peckham v. Krenke, 229 Ws. 2d 778, 787,

601 N wW2d 287 (C. App. 1999); and State v. Verkuylen, 120

Ws. 2d 59, 61, 352 NW2d 668 (Ct. App. 1984). These cases do
not support the State's proposition of |law, and therefore these
cases are not precedent controlling the outcone of the instant
case.

59 In Arnold, the Wsconsin Electronic Surveillance
Control Law characterized the interceptions at issue in that

" The Law explicitly

case as "unauthorized" but "not unlawful."?
st ated t hat t he i nformation obt ai ned from "unlawfully

i ntercepted” comunications was inadmssible as evidence at

2’ Ws. Stat. § 968.31(2) (1971).
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trial.?® The Electronic Surveillance Control Law was silent,
however , about whet her the information obtained through
unaut hori zed but "not unlawful"™ interceptions (as at issue in
Arnol d) was adm ssible in evidence.

60 In the face of this statutory silence, the Arnold
court inferred that the results from the unauthorized but "not
unlawful " interceptions at issue in that case were inadm ssible.
The Arnold court drew this inference from the El ectronic
Surveillance Control Law s procedure for court authorization of
interceptions, as well as the Law s provisions governing
aut horization for the use and disclosure of intercepted
communi cations.?® The Arnold court declared that the information
from the "not unlawful” interceptions was inadm ssible because
the interception was not in conpliance with the statutory
procedures for court authorization. The Arnold court expl ained
its decision as follows: If the results of interceptions that
were "not wunlawful" but nevertheless did not conply with the
Surveillance Law were admtted in evidence, "it was entirely

useless to include in the act the careful delineated provisions

8 Ws. Stat. § 968.30(9)(a) (1971). Section 968.30(9)(a)
expressly provides for suppression of the results of unlawfully
intercepted wiretaps (and any information derived therefronm
Section 968.30(9) was not even nentioned in the Arnold decision
because the intercepted comrunications at issue in Arnold had
not been intercepted unlawfully.

2 The dissent in State ex rel. Arnold v. County Court of
Rock County, 51 Ws. 2d 434, 444-52, 187 N W2d 354 (1971)
(Robert Hansen, J., dissenting), disagreed with drawing this
i nference.
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under which adm ssible evidence m ght be obtained by electronic
surveillance with court approval. All the safeguards [of the
Law] woul d be for naught " 30

161 This sanme reasoning applies in the present case. I n
the present case, as in Arnold, the governnment did not conply
wth the statutory requirenents to obtain the evidence in
guesti on. In addition, like in Arnold, we could not allow the
adm ssion of the evidence in the present case, as we explained
previ ously, W t hout rendering neaningless the safeguards
established by Ws. Stat. 8§ 968.135 for the issuance of
subpoenas.

62 Thus Ar nol d, correctly read, st ands for t he
proposition that evidence obtained in violation of a statute (or
not in accordance with the statute) may be suppressed under the
statute to achieve the objectives of the statute, even though
the statute does not expressly provide for the suppression or
excl usion of the evidence. This correct reading of Arnold has

been | ost in succeedi ng cases.

163 As recently as State v. Raflik, 2001 W 129, 915, 248

Ws. 2d 593, 636 N W2d 690, Arnold was cited for the broad
proposition that "[s]uppression is only required when evidence
has been obtained in violation of a defendant's constitutional
rights . . . or if a statute specifically provides for the

suppression renedy." See also State v. Popenhagen, 2007 W App

16, 925, 298 Ws. 2d 388, 728 N.W2d 45 (quoting Raflik).

30 Arnold, 51 Ws. 2d at 443.
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Raflik involved a failure to record a tel ephonic application for
a search warrant as required by statute. Raflik's statenment of
suppression law may be interpreted in at least tw ways:
Suppr essi on of evi dence  obt ai ned in violation of t he
requi renents of a statute is permssible at the discretion of
the circuit court when a statute does not specifically require
suppression. O, a circuit court is prohibited from suppressing
evi dence obtained in violation of the requirenents of a statute
when the statute does not expressly require suppression. As the
Arnol d decision denonstrates, the first interpretation is the
correct interpretation.

64 In Peckham another case upon which the State relies,
the court's statenent of suppression law is sonmewhat different
from the <court's statenment of suppression law in Raflik.
Peckham i nvol ved the Departnent of Corrections opening the nail
of an inmate in violation of admnistrative rules. I n Peckham
the court of appeals asserted that "wongfully or illegally
obtained evidence is to be suppressed only where the evidence
was obtained in violation of an individual's constitutional
rights or in violation of a statute that expressly requires

n 31

suppression as a sanction. Peckhanm s statenment of suppression

3. state ex rel. Peckham v. Krenke, 229 Ws. 2d 778, 787,
601 N.W2d 287 (Ct. App. 1999) (enphasis added). The Peckham
court also stated that Wsconsin "cases stand for the
proposition that the exclusionary rule is applicable in civil
and crimnal proceedings only where the evidence sought to be
excluded was obtained in violation of a constitutional right or
a statute that specifically requires suppression of wongfully
or illegally obtained evidence as a sanction.” 229 Ws. 2d at
787 (citation omtted).
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law explicitly prohibits a circuit court from suppressing
evidence obtained in violation of a statute when the statute
does not expressly require suppression. %2

165 The Peckham court's statenent of the |aw about
violations of a statute and suppression is too broad. The cases
t he Peckham court cites to support this broad proposition of |aw
nmerely cite to each other. No case states a rationale for the
proposition of |aw.

66 Al though in Peckham the court of appeals announced a
broad rule of law, in examning the regulation at issue in the
Peckham case, the court of appeals properly applied a narrower
rule of | aw consi stent with Arnold and t he correct
interpretation of Raflik, nanely that the evidence obtained in
that case was admissible if it did not "violate any statute or

adm nistrative rule that expressly or inpliedly provided for the

exclusion of such evidence."**  The word "inpliedly" is the
operative word, and this sentence in Peckham conports wth
Arnold and the correct interpretation of Raflik permtting
suppression at the discretion of the circuit court in applying a
statute that does not specifically require suppression.

167 1In Verkuylen, a search warrant case upon which the

State relies, the court of appeals cited Arnold (without a

32 peckham was so interpreted in State v. \Wallace, 2002 W
App 61, 9125, 251 Ws. 2d 625, 642 N W2d 549, and State .
Jackowski , 20010 W  App 187, 117, 247 Ws. 2d 430, 633
N. W 2d 649.

33 peckham v. Krenke, 229 Ws. 2d at 794 (enphasis added).
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citation to a page nunber) for the proposition that suppression
is required only when a statute specifically requires
suppression of unlawfully obtained evidence.® This statenent of
the | aw of suppression (like that stated in Raflik, but not |ike
that stated in Peckhanm) inplies that suppression may not be
required but is permssible when a statute does not specifically
require suppr essi on. I n keepi ng W th this correct
interpretation of the |aw of suppression, the Verkuylen court
refused to suppress the evidence, not because the statute at
issue did not specifically require suppression, but because the
error in the search warrant was a result of judicial oversight
that was corrected.*®

168 Arnold, Raflik, Peckham and Verkuylen, properly read,

do not require the legislature expressly to require or allow
suppression of wunlawfully obtained evidence in order for a
circuit court to grant a notion to suppress. I n other words

the legislature need not express its intent to provide a renedy
of exclusion or suppression of evidence with greater clarity
than ordinarily required of any |egislative enactnent. The
cases denonstrate that the circuit court has discretion to
suppress or allow evidence obtained in violation of a statute

that does not specifically require suppression of evidence

3 state v. Verkuylen, 120 Ws. 2d 59, 61, 352 N W2d 668
(Ct. App. 1984).

% Verkuyl en, 120 Ws. 2d at 61
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obtained contrary to the statute, depending on the facts and
circunstances of the case and the objectives of the statute.

169 The State cites a nunmber of additional court of
appeal s cases for the proposition of |aw that suppression is not
a proper renedy for a statutory violation. None of these cases
is apposite. The court in each case cited by the State referred
either to Verkuylen or to another case (1) for the anbiguous
proposition that suppression is required only when a statute
expressly requires suppression of the unlawfully obtained
evi dence; *® (2) for the erroneous proposition that suppression is
barred except when a statute expressly requires suppression;? or
(3) for the proposition that in a particular case suppression
was not an appropriate remedy.3® Not one case in this

interlocking web of cases provides any reasoning in support of

% Sstate v. Repenshek, 2004 W App 229, 91Y23-24, 277
Ws. 2d 780, 691 N.W2d 369; State v. Keith, 2003 W App 47, T8,
260 Ws. 2d 592, 659 N. W 2d 403; State v. Thonpson, 222
Ws. 2d 179, 189, 585 N W2d 905 (Ct. App. 1998); State v.
Meritz, 193 Ws. 2d 571, 574-77, 534 NW2d 632 (C. App.
1995) .

3" State v. Cash, 2004 W App 63, 130, 271 Ws. 2d 451, 677
N.W2d 709; State v. Willace, 2002 W App 61, 125, 251
Ws. 2d 625, 642 N W2d 549; State v. Jackowski, 2001 W App
187, 117, 247 Ws. 2d 430, 633 N W2d 649.

%8 See, e.g., State v. Piddington, 2001 W 24, 952, 241
Ws. 2d 754, 623 N. W 2d 528.

The State recognizes that in two John Doe cases this court
i ndi cated that suppression of evidence could be available as a
remedy for "clear abuse" of the John Doe statutory process. See
State v. Noble, 2002 W 64, 1928-31, 253 Ws. 2d 206, 646
N. W 2d 38; State . Cunm ngs, 199 Ws. 2d 721, 746, 546
N. W2d 406 (1996).
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the proposition that a statute provides for the renmedy of
suppression only when the statute "expressly" provides for that
remedy. The proposition appears to originate solely in, and to
rest solely upon, a mstaken interpretation of Arnold.

170 The proposition of law that wongfully or illegally
obt ai ned evi dence nay not be suppressed except when the evidence
was obtained in violation of an individual's constitutional
rights or in violation of a statute that expressly requires
suppression of evidence as a sanction has been carried expressly
or inmpliedly from case to case w thout any support or reasoning.
This proposition is an unsupported m staken statenent of the
I aw. M staken statenments of the law should not constitute

precedent that binds this court.?3

We do nore damage to the rule
of law by refusing to admt error than by correcting an
erroneous proposition of [|aw *° The instant case presents an
opportunity to correct an error of law that has been repeated in
nunmer ous cases, and we do so.

171 For the reasons set forth, we conclude that Ws. Stat.
8 968. 135 enconpasses a notion to suppress docunents in
violation of Ws. Stat. 8 968.135 and that the statute thus

provi des a renedy of suppression. As we have explained, unless

the docunments were suppressed as evidence in the present case

% Cf. State v. Kelty, 2006 W 101, 739, 294 Ws. 2d 62, 716
N. W2d 886 (w thdrawi ng "unnecessarily expansive |anguage" from
pri or opinions).

%0 See Wenke v. Gehl Co., 2004 W 103, 21, 274 Ws. 2d 220,
682 N. W2d 405 ("W are not required to adhere to
interpretations of statutes that are objectively wong.").

32



No. 2006AP1114-CR

the safeguards established by Ws. Stat. 8§ 968.135 for the
I ssuance of subpoenas woul d be render ed meani ngl ess.
Accordingly, we conclude that the circuit court did not err in
ordering that the bank docunents obtained in violation of Ws.
Stat. 8 968. 135 be suppressed.
C

172 We turn lastly to the question whether the circuit
court erred as a matter of law in granting the defendant's
nmotion to suppress the incrimnating statenents the defendant
made after police confronted her wth the bank docunents
obtained in violation of Ws. Stat. 8§ 968. 135.

73 The circuit court explained its decision to suppress
the defendant's statenents in addition to the bank docunents as

foll ows:

In regard to the statement of M. Popenhagen, |I'm
finding that the fruit of the poisonous tree doctrine
does apply here just as it would in a bad search,
standard search case w thout a warrant.

74 The circuit court need not have reached beyond Ws.
St at . § 968.135 to justify suppressing the incrimnating
statenents the defendant nade after the police confronted the
defendant with the unlawful |y obtai ned bank docunents.

175 The question whether Ws. Stat. § 968.135 permtted
the defendant's notion to suppress the incrimnating statenents
| aw enforcenent officers obtained by confronting the defendant
with the wunlawfully obtained bank docunents is, like the
guestion of suppressing the bank docunents considered above, a

guestion of statutory interpretation t hat we deci de
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i ndependently of the circuit court and court of appeals but
benefiting fromtheir anal yses.

176 We again apply the three rules to interpret the word
"includes”" in Ws. Stat. 8§ 968.135 as it applies to the
incrimnating statenents. W conclude that under each rule the
defendant's notion to suppress incrimnating statenments that |aw
enforcenment officers obtained by confronting the defendant wth
the unlawful |y obtained bank docunents is enconpassed within the
class of notions contenplated by Ws. Stat. 8§ 968.135. W reach
this conclusion for essentially the sanme reasons that persuaded
us that Ws. Stat. 8§ 968.135 enconpasses the defendant's notion
to suppress the unlawfully obtai ned bank docunents.

177 Under the first two rules of statutory interpretation

of the word "includes,"” the notion to suppress the incrimnating
statenents falls within Ws. Stat. 8§ 968.135 for the reasons
previously set forth.

178 Under the first rule of statutory interpretation

applicable to the word "includes,” the word "includes" is viewed
narromly and contrary to its ordinary, non-exclusive neaning
only when there is sone textual evidence that the |egislature
intended the word "includes" to be interpreted as a term of
limtation or enuneration. W have already decided that no
evi dence of such a legislative intent exists and this readi ng of
the word "includes" is not applicable to the present case. See
138 above.

179 Under the second rule of statutory interpretation

applicable to the word "includes,” the word "includes" is given
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its conmmon, broad, non-exclusive neaning. Applying this rule of
interpretation we would conclude that the notion to suppress the
incrimnating statenments in the present case is enconpassed
within the class of notions contenplated by Ws. Stat.
§ 968. 135.

180 Applying the rule of ejusdem generis to the

defendant's notion to suppress the incrimnating statenents that
| aw enforcenent officers obtained by confronting the defendant
with the unlawfully obtained bank records, we exam ne whether
the notion at issue is simlar in nature to the statutorily
enunerated notions to quash or to limt the subpoena and is
germane to the objectives of Ws. Stat. 8§ 968.135. See 142,
above.

181 The defendant's notion to suppress the incrimnating
statenents in the present case is substantially simlar in
nature to a notion to quash the subpoena. Bot h notions prevent
the State's wusing evidence derived from the subpoena. The
docunents are derived from the wunlawful subpoena and the
incrimnating statenments are derived from the docunents derived
fromthe unl awful subpoena.

182 Had the defendant been able to bring and prevail upon
a notion to quash the subpoena obtained in violation of Ws.
Stat. 8§ 968.135 before the banks turned over the docunents
demanded by the subpoena, the State would not have been in a
position to present the bank docunments to the defendant during

gquestioning or to use themto induce incrimnating statenents.
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183 We do not know whether the defendant would have nmade
incrimnating statenents had she not been confronted with the
unl awful |y obtai ned bank docunents.*' W do know, however, from
the record that the defendant nmade the incrimnating statenments
when she was confronted with the wunlawfully obtained bank
docunents and that the incrimnating statenents are therefore
directly related to the unlawfully obtai ned bank docunents.

184 We next examne whether the notion to suppress the
incrimnating statenents that |aw enforcenent officers obtained
by use of a subpoena issued in violation of Ws. Stat. 8§ 968. 135
is germane to the objectives of Ws. Stat. § 968.135. As we
have expl ai ned, the objective of 8§ 968.135 is to allow the State
to acquire and use docunents while also ensuring that the State
meets statutory requirenents that protect the privacy interests
of persons affected by the subpoena. The objectives of
8§ 968.135 are to limt strictly the conditions under which a
subpoena may be obtained in order to protect persons whose
records are being sought. The enunerated notions in 8§ 968. 135
make clear that when the State fails to conply wth the
statute's strict requirenents, the State's subpoena nay be

quashed or limted, renoving the State's ability to obtain the

' Had the defendant nerely been told that the police had
her bank docunents, she m ght have questioned this assertion and
doubted the police's claim in light of the nunerous |engthy
docunents she probably had received (as we all have) from banks
and other institutions advising that privacy interests are
protected by | aw.
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docunents demanded in the subpoena and their use in evidence.
See 1146-47, above.

185 The defendant's notion to suppress the incrimnating
statenents in the instant case serves these objectives.
Suppressing incrimnating statenents derived directly from
docunents obtained in violation of Ws. Stat. 8§ 968.135 is
necessary to protect a person fully from the State's acquiring
docunents wthout conplying with the statute. Unl ess the
defendant's notion to suppress incrimnating statements that |aw
enforcenent officers obtained by use of docunents obtained by
the unl awful subpoena were granted, the safeguards of § 968. 135
would not be given full force and effect and would be
significantly conprom sed.

186 If a person were permtted to bring a notion to quash
the subpoena for bank docunments unlawfully obtained but not
permtted to bring a notion to suppress incrimnating statenents
derived directly from the unlawfully obtained bank docunents,
the person would not get the full benefit of the protections of
the statute, and the underlying objectives of the statute would
be def eat ed.

187 When the legislature allows a nmotion to quash or limt
a subpoena to prevent the State from enforcing a subpoena issued
in violation of Ws. Stat. § 968.135, it is absurd and
unreasonable to allow the State to use incrimnating statenents
derived directly from such a subpoena and to gain an advantage
by wviolating the statute. The legislature could not have
intended that the statute would be interpreted in such a way to
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allow circumvention of the carefully drafted |egislative
requi renents and safeguards for the issuance of a subpoena under
Ws. Stat. § 968.135.%

188 Applying the doctrine of ejusdem generis, we conclude

that the notion to suppress these incrimnating statenents is a
motion of like kind to notions to quash or |limt a subpoena and
is germane to the objectives of Ws. Stat. 8§ 968. 135.

189 In applying each of the three rules for interpreting
the word "includes," we have concluded that under each rule of
statutory interpretation, the defendant's notion to suppress the
statenents at issue in the present case was properly granted.

190 As we explained previously, this interpretation of
Ws. Stat. 8 968.135 is not foreclosed by Wsconsin precedent.
W sconsin cases do not hold, as the State urges, that unless a
statute "expressly" provides for suppression of evidence as a
remedy, a circuit court may not suppress the evidence.

191 Qur conclusion in the present case for suppression of
both the docunents and the incrimnating statenents is simlar
to the conclusions reached by the United States Suprene Court in
t wo cases i nvol vi ng W ret aps t hat wer e per f or med in
contravention of the applicable federal statute governing |ega

W r et aps.

42 See  Wenke, 274 Ws. 2d 220, f42 ("Wen construing
statutes, courts nust presunme that the legislature intends for a
statute to be interpreted in a manner that advances the purposes
of the statute, not defeats those purposes.”) (internal
guotation marks and citation omtted).
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92 In the first case, Nardone v. United States, 302 U.S.

379 (1937), the United States Suprene Court interpreted the
Communi cations Act of 1934, which was silent about the Act's
application to federal agents and which did not explicitly
provide for suppression as evidence of any conmunications
obtained in violation of the Act. The Court interpreted the Act
as covering agents of the federal governnent and as enbracing
suppression of evidence in court of the words obtained through
the unl awful w retaps.

193 In a subsequent case, Nardone v. United States, 308

US 338, 340 (1939), the Court was faced with the question
whet her under the Communications Act of 1934 only the "exact
words heard through forbidden interceptions" were to be
suppressed as evidence (as decided in the first Nardone case),
or whet her evidence procured through the use of know edge gai ned
fromthe forbidden conversations should al so be suppressed. The
Court concluded that in acconmmodating the concerns of crine
detection and effective law enforcenment and protection of
i ndi vi dual privacy, "nmeaning nust be given to what Congress has
witten, even if not in explicit |anguage, so as to effectuate
the policy which Congress has formulated."*® The Court concl uded
that reading the Act to suppress only the exact words heard
through the forbidden interceptions but at the sane tine to
allow the wuse of evidence derived from the exact words

intercepted would largely stultify the policy of suppressing the

43 Nardone v. United States, 308 U.S. 338, 340 (1939).
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exact words intercepted. The Court relied on the words of

Silverthorne Lunber Co. v. United States, 251 U. S. 385, 392:

"The essence of a provision forbidding the acquisition of
evidence in a certain way is that not nerely evidence so
acquired shall not be used before the court, but that it shall
not be used at all."* The Court went on to say: "A decent
respect for the policy of Congress nust save us frominputing to
it a self-defeating, if not disingenuous purpose."*

194 In the Nardone cases, as well as in the present case,
the law being interpreted is silent about suppression of
evi dence obtained as a result of a statutory violation. In the
first Nardone case, the Court suppressed the words obtained by
wiretaps that violated of the Act. In the present case we
suppress the docunents obtained by subpoenas that violated the
statute. In the second Nardone case, the Court suppressed
information obtained by wuse of +the words obtained by the
i npr oper Wi r et aps. In the present case we  suppress
incrimnating statenents obtained by wuse of the docunents
obt ai ned by i nproper subpoenas.

195 The Nardone cases support our approach to statutory
interpretation in the present case. The instant case, however
presents an easier task of statutory interpretation than did the
Nar done cases. In the instant case the notions to suppress the

docunents and the incrimnating statenents are in the very text

4 1d. at 340-41.

45 1d. at 341.
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of the statute, that 1is, the text explicitly provides for
"notions to the court, including, but not limted to, notions to
quash or |imt the subpoena.” The Act interpreted in the
Nardone cases had no such simlar broadly worded |anguage
allowing a notion to suppress evi dence.

196 For the reasons set forth, we conclude that the
circuit court did not err in suppressing the incrimnating
statenents that the defendant nade after police confronted her
with the bank docunents obtained in violation of Ws. Stat.
8 968. 135. Unless the incrimnating statenents were suppressed
as evidence in the present case, the safeguards established by
Ws. Stat. 8§ 968.135 for the issuance of subpoenas would be
render ed neani ngl ess.

% k%

197 We conclude that suppression of both the bank
docunents and the defendant's incrimnating statenents in the
present case is an appropriate renedy when the bank docunents
were obtained in violation of Ws. Stat. 8 968.135 and the
incrimnating statements were obtained by law enforcenent
officers confronting the defendant with the unlawfully obtained
bank docunents. Accordingly, we conclude that the circuit court
did not err in granting the defendant's notion to suppress
evi dence of the bank docunents and the defendant's incrimnating
statenents. W reverse the decision of the court of appeals and
affirmthe circuit court's order to suppress the bank docunents
and incrimnating statenents at issue. Because we affirm the
circuit court's order on statutory grounds, we need not and do
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not reach the additional issues presented by the defendant. W
| eave the interpretation of the federal and state constitutiona
provi sions and federal statutes relating to obligations of banks
that the court of appeals addressed for another case in which
these i ssues are determ native.

By the Court.—Fhe decision of the court of appeals is
reversed. The cause is remanded to the circuit court for

further proceedi ngs not inconsistent with this opinion.
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198 DAVID T. PROSSER, J. (concurring). The State
obtained the bank records of Mchelle Popenhagen from | ocal
banks after it issued three subpoenas duces tecum each of which
was signed by an Oneida County circuit judge. The process used
to obtain these subpoenas is not clear. Wat is clear, however,
is that: (1) the State used the wong subpoena forns; (2) the
State never submtted evidence of probable cause for the
subpoenas to the court; (3) the judges made no findings of
probabl e cause for the subpoenas; and (4) the docunents obtai ned
from the subpoenas were not returned to the court.
Consequently, after tw hearings on Popenhagen's notion to
suppress her bank records and the incrimnating statenments she
made after being confronted by police with her bank records,
Circuit Judge Mark Mangerson suppressed the records and the
statenments.

199 | concur in this result. However, because | share
sonme of the concerns voiced in Justice Roggensack's dissenting
opinion, | wite separately to explain ny position.

I

1100 The owners of Save Mdre Foods in M nocqua term nated
M chel |l e Popenhagen, a longtine enployee who worked as their
bookkeeper, because they detected financial irregularities at
the store. Several weeks later, the owners conplained to the
M nocqua Police Departnment that they believed Popenhagen had
enbezzled a substantial anpbunt of noney. In the subsequent

i nvestigation, Todd Hanson, a detective with the M nocqua Police

1
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Department, "filled out an affidavit®™ for the Oneida County
District Attorney to support subpoenas to |ocal banks to obtain
Popenhagen's bank records. In a police report, Hanson stated
that he faxed a request for subpoenas "to the Oneida DA on
8/16/04 @3:00 p.m"

1101 The district attorney's office then prepared three
subpoenas, two dated August 18, 2004, and one dated August 31,
2004, to three different banks.

102 Al three subpoenas contain the follow ng |anguage in
bold type: "PURSUANT TO SECTION 805.07 OF THE W SCONSIN
STATUTES, YOU ARE HEREBY COVVANDED TO APPEAR | N PERSON AND d VE
EVI DENCE" . Al three subpoenas give a date and tine to appear
in circuit court. Two of the subpoenas also state: "In lieu of
appearing, copies nmay be nmailed to Sergeant Todd Hanson of the
M nocqua Police Departnent, P.O Box 346, M nocqua, Wsconsin
54548. "

1103 Al three subpoenas were served personally on the
banks by Todd Hanson. Thereafter, the banks did not appear in
court; instead, they turned over the records to the M nocqua
Pol i ce Depart nent.

1104 As noted, the subpoenas were issued pursuant to Ws.
Stat. § 805.07. Wsconsin Stat. 8§ 805.07 reads in part as

foll ows:

Subpoena. (1) |Issuance and service. Subpoenas
shall be issued and served in accordance with ch. 885.
A subpoena may also be issued by any attorney of
record in a civil action or special proceeding to
conpel attendance of w tnesses for deposition, hearing
or trial in the action or special proceeding.

2
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(2) Subpoena requiring t he producti on of
materi al . (a) A subpoena nay conmand the person to
whom it is directed to produce the books, papers,
docunents or tangi bl e things designated therein.

(b) Notice of a 3rd-party subpoena issued for
di scovery purposes shall be provided to all parties at
| east 10 days before the schedul ed deposition in order
to preserve their right to object. If a 3rd-party
subpoena requests the production of books, papers,
docunents, or tangible things that are wthin the
scope of discovery under s. 804.01(2)(a), those
obj ects shall not be provided before the tine and date
specified in the subpoena. The provisions under this
paragraph apply unless all of the parties otherw se
agr ee.

(3) Protective orders. Upon notion nade pronptly
and in any event at or before the tinme specified in
t he subpoena for conpliance therewith, the court nay
(a) quash or nodify the subpoena if it is unreasonable
and oppressive or (b) condition denial of the notion
upon the advancenent by the person in whose behalf the
subpoena is issued of the reasonable cost of producing
the books, papers, docunents, or tangible things
designated therein. (Enphasis added.)

1105 Wsconsin Stat. § 805.07(1) refers to "ch. 885."

Wsconsin Stat. 8 885.01 reads in part:

Subpoenas, who may issue. The subpoena need not
be seal ed, and may be signed and issued as foll ows:

(1) By any judge or clerk of a court or court
conmi ssioner or nunicipal judge, within the territory
in which the officer or the court of which he or she
is the officer has jurisdiction, to require the
attendance of w tnesses and their production of |aw ul
instruments of evidence in any action, mtter or
proceedi ng pending or to be examned into before any
court, magi strat e, of ficer, arbitrator, board,
commttee or other person authorized to take testinony
in the state.

(2) By the attorney general or any district
attorney or person acting in his or her stead, to
require the attendance of w tnesses, in behalf of the
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state, in any court or before any nmgistrate and from
any part of the state. (Enphasis added.)

1106 The record shows that the district attorney's office
executed three subpoenas pursuant to Ws. Stat. 88 805.07 and
885.01(1). Each subpoena was signed by a judge. Subpoenas
i ssued under these statutes had to be signed by a judge or clerk
because there was never "a civil action” in which a subpoena
could have been issued by an attorney of record (Ws. Stat.
8 805.07(1)) and because the district attorney was seeking
"lawful instrunents of evidence" (docunents), not nerely the
"attendance" of a wtness at a hearing (Ws. Stat. 8 885.01(2)).
Nonet hel ess, the district attorney's office used the wong
subpoena forns and followed the wong procedure, inasnmuch as no
| egal action of any kind was pending when the subpoenas were
i ssued. Moreover, the notice that Ws. Stat. § 805.07(2)(b)
requires be given to a "party" concerning a "3rd-party subpoena
i ssued for discovery purposes” was not given to Popenhagen. In
addi tion, Popenhagen alleged that the district attorney's office
never asked the court to schedule return dates in court because
the district attorney never wanted or expected wtnesses to
appear in court. The stated return dates were fictitious, and
t he objects of the subpoena were not brought to court.

1107 In sum the three subpoenas were defective in every
respect. The «circuit court was not powerless to address
defecti ve subpoenas issued pursuant to Ws. Stat. 8§ 805.07. The
court's authority to quash subpoenas is explicitly provided in

Ws. Stat. 8 805.07(3).
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1108 Probabl e cause is not required for a subpoena issued
pursuant to Ws. Stat. § 805.07. The reason is that 8§ 805.07 is
designed to secure the presence of a wtness in a pending
action, and the statute permts a "party” in that action to seek
a protective order if the subpoena is unreasonable and
oppr essi ve.

1109 Here, of course, there was no pending action and thus
no opposing "party" to serve with notice. The district attorney
erred. Even if the district attorney's office could concoct
some argunent for using subpoenas under § 805.07, it failed to
conply with the terns of that statute. A circuit court cannot
be denied the power to renmedy an obvious and undi sputed m suse
of its judicial authority by the district attorney.

I

1110 The parties now appear to agree that the State shoul d

have sought subpoenas under Ws. Stat. § 968.135, not § 805.07

W sconsin Stat. § 968. 135 reads as fol |l ows:

Subpoena for docunments. Upon the request of the
attorney general or a district attorney and upon a
showi ng of probable cause under s. 968.12, a court

shall issue a subpoena requiring the production of
docunents, as specified in s. 968.13(2). The docunents
shall be returnable to the court which issued the
subpoena. Mdtions to the court, including, but not
l[imted to, nmotions to quash or limt the subpoena,
shall be addressed to the court which issued the

subpoena. Any person who unlawfully refuses to produce
the docunents may be conpelled to do so as provided in

ch. 785. This section does not limt or affect any
ot her subpoena authority provided by |aw (Enphasi s
added.)

111 To obtain subpoenas under this statute, a district

attorney is required to provide the court with "probable cause
5
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under s. 968.12," neaning that a district attorney is required
to proceed as though he were requesting a search warrant under
Ws. Stat. § 968.12.°1

1112 The Oneida County District Attorney could have
provi ded the court with a sworn conplaint or affidavit, or sworn
recorded testinony, showi ng probable cause. Ws. St at .
§ 968.12(2). The court would then have responded wth a
determ nati on whet her probable cause for the subpoenas had been
shown. Ws. Stat. 8 968.12(3)(c). None of this happened. None
of this happened because the district attorney's office foll owed
the wong procedure by using Ws. Stat. § 805.07.

1113 Wsconsin Stat. 8§ 968.135 is not the only subpoena
statute available to district attorneys. For instance, Ws.
Stat. 8§ 885.01 is nmde applicable in crimnal proceedings by

Ws. Stat. 8§ 972.11. However, subpoena statutes other than Ws.

Stat. § 968.135 appear to require sone sort of pending action.

! Wsconsin Stat. § 968.12 reads in part as follows:

Search warrant. (1) Description and issuance. A
search warrant is an order signed by a judge directing
a law enforcenent officer to conduct a search of a
desi gnat ed person, a designated object or a designated
place for the purpose of seizing designated property
or kinds of property. A judge shall issue a search
warrant if probable cause is shown.

(2) Warrant upon affidavit. A search warrant
may be based upon sworn conplaint or affidavit, or
testimony recorded by a phonographic reporter or under
sub. (3)(d), showing probable cause therefor. The
conpl ai nt, af fidavit or testinony may be upon
i nformation and belief.

Ws. Stat. § 968.12(1)-(2).
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Wsconsin Stat. 8§ 968.135 does not require a pending action, but
it does require the district attorney to follow the sane
procedures he would use in obtaining a search warrant under
§ 968.12. Wsconsin Stat. 8§ 968.135 provides for subsequent
notions to the court. The statute inplies that when the
procedures in the statute are not followed, the court may deal
with a defective subpoena the sane way it would deal with a
def ective search warrant.

1114 Judge Mangerson stated that a subpoena under Ws.
Stat. 8 968.135 "is directly analogous to a search warrant.” He
understood—and | agree—that the remedy for a defective
subpoena under this statute is analogous to the renedy for a
defective search warrant under Ws. Stat. § 968.12. That is why
| support the court's decision to exclude the specific docunents
obtained from the three subpoenas and the statenments Popenhagen
made after she was confronted with these inproperly obtained
docunents.

115 The State is not entitled to utilize incrimnating
statenents obtained from Popenhagen after she was confronted
with her bank records sinply because it conpletely disregarded
the applicable statute (8 968.135) to obtain those bank records.

1]

116 This brings us to the question of what authority
shoul d be enployed to suppress Popenhagen's statenents w thout
altering | ongstandi ng Wsconsin | aw.

1117 In State v. Raflik, 2001 W 129, 248 Ws. 2d 593, 636

N. W2d 690, this court stated:
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The suppressi on of evi dence is not a
constitutional right, but rather it is a judge-nade
rule used to deter msconduct by Ilaw enforcenent
officials. Stone v. Powell, 428 U S. 465, 482 (1976).
Suppression is only required when evidence has been
obtained in violation of a defendant's constitutiona
rights, State v. Hochman, 2 Ws. 2d 410, 419, 86
N.W2d 446 (1957), or if a statute specifically
provi des for the suppression renedy. State ex rel.
Arnold v. County Court of Rock County, 51 Ws. 2d 434,
439-40, 187 N.W2d 354 (1971); see also State ex rel.
Peckham v. Krenke, 229 Ws. 2d 778, 787, 601 N w2d
287 (Ct. App. 1999); State v. Verkuylen, 120 Ws. 2d
59, 61, 352 NW2d 668 (Ct. App. 1984).

Id., 715 (enphasis added).

1118 The Raflik court went on to explain that there is no
specific statutory renmedy provided for the failure to record a
t el ephoni ¢ search warrant application under Ws. Stat. 8§ 968.12
Id. "Thus, the only question that remains is whether the
failure to record the warrant application and the subsequent
reconstruction of the application violated a constitutional
right." I1d.

1119 In ny view, a violation of Ws. Stat. § 968.12
procedure permits but does not require the renedy of suppression
in situations where an error by the state does not violate a
constitutional right. The decision whether to suppress evidence
is informed by Ws. Stat. 8 968.22, which reads: "Effect of
technical irregularities. No evidence seized under a search
warrant shall be suppressed because of technical irregularities
not affecting the substantial rights of the defendant."”

1120 Wsconsin Stat. 8§ 968.22 inplies that evidence can be
suppressed by a court if the court determines that a statutory

irregularity cannot reasonably be described as "technical™ or if

8
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the statutory irregularity has affected the substantial rights
of the defendant.

121 This view is supported by the cases. 1In State v. Tye,

2001 W 124, 248 Ws. 2d 530, 636 N.W2d 473, the state obtained
a search warrant for the defendant's residence. I1d., T4. The
state presented probable cause for the warrant to the court.
Id., f15. However, the investigator who prepared the affidavit
to support the warrant failed to sign and swear to the truth of
the affidavit. Id. The circuit court subsequently suppressed
evidence seized at the residence. Id., 92 This court
affirmed, concluding that the failure to sign the affidavit and
swear to its truthfulness was "a matter of substance, not form
and it is an essential conmponent of the Fourth Anmendnent and
| egal proceedings.” 1d., 919. The court's holding stated black

letter law about the suppression of evidence obtained in

violation of a defendant's constitutional rights.

1122 A different kind of defect was noted in State v.
Meier, 60 Ws. 2d 452, 210 N.W2d 685 (1973). Police executed a
search warrant for Mier's residence on Wdnesday, April 26,
1972, at 9 p.m Id. at 455. The warrant was "returned" to the
clerk of court on Mnday, May 1, 1972, at 12:06 p.m I|d. Meier
claimed that authorities had violated Ws. Stat. 8§ 968.17 by
failing to return the warrant "within 48 hours after execution”
to the clerk designated in the warrant, and that evidence from
the search had to be suppressed. See id. at 456. This court

di sagr eed. In conputing time, the trial court excluded the

weekend—+the period from4:30 p.m Friday to 8 a.m Mnday—From
9
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t he 48-hour peri od. ld. at 459. The court said: "The trial
court's construction of sec. 968.17, Stats., is reasonable in
view of the fact that the tine requirenment contained therein is

of a mnisterial nature and that there is nothing in the record

to indicate that the rights of the defendant were in any way

prejudiced.” Id. at 459-60 (enphasis added).
1123 Thi s thene was echoed in State V. El am 68

Ws. 2d 614, 229 N.W2d 664 (1975), where the defendant noved to
suppress evidence because a transcript of the search warrant
testimony was not filed within the tine limt—wthin 5 days"
after the execution of the search warrant—prescribed in Ws.
Stat. 8§ 968.17(2). Id. at 618-19. The trial court suppressed
the evidence because the transcript was not filed until nore
than ten nonths after the execution of the warrant, even though
it found the defendant was not prejudiced by the delay. 1d. at
619. This court reversed, saying: "[Wsconsin Stat. § 968.22],

t oget her Wi th t he finding of no prej udi ce to t he

defendant . . . would dispose of the issue. . . . The tinme for
filing . . . is . . . a mnisterial duty, a violation of which

does not invalidate the search absent prejudice to the rights of

the defendant."” [1d. at 620 (enphasis added).

124 In State v. N cholson, 174 Ws. 2d 542, 497 N W2d 791

(C. App. 1993), police obtained a search warrant for an upper
east apartnment in a two-story, multi-famly apartnent buil ding
at 1512 State Street in Racine. [1d. at 544-45. Al though police
executed the warrant at the correct apartnent, the address

turned out to be 1510 State Street, so that the address in the

10
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warrant was not correct. Id. at 545. The circuit court and
court of appeals upheld the warrant and refused to suppress
evi dence. The court of appeals cited Ws. Stat. 8§ 968.22 and
stated: "The warrant's recital of the 1512 State Street address
was a technical irregularity under the facts of this case. e

agree with the trial court that this irregularity did not affect

any substantial right of N cholson.” Id. at 549 (enphasis

added) (footnote omtted).

125 In the Raflik case, where the government m stakenly
failed to record the application for a warrant by tel ephone, the
circuit court did not suppress the evidence because the search
warrant was grounded in probable cause, and the search was not
unreasonable because the court pronptly took steps to

reconstruct the application. Raflik, 248 Ws. 2d 593, 118-10.

This court affirned. Id., 9157. The inadvertent failure to
record the application did not prejudice the defendant. See
id., 1142, 52.

1126 These cases, together wth Ws. Stat. § 968.22
suggest that evidence mnust not be suppressed for a nere
statutory violation or a technical irregularity of search
warrant procedure unless the violation or irregularity is
material or the violation or irregularity has prejudiced the
defendant or affected the defendant's substanti al rights.
Conversely, if a statutory violation or statutory irregularity
of search warrant procedure is material or if the violation or
irregularity has prejudiced the defendant or affected the

defendant's substantial rights, the court has inplicit, if not

11
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explicit, statutory authority to suppress the tainted evidence.

| d. This is not new ground. It is a reasonable synthesis of
prior |aw.
1127 Suppression  of evidence is a drastic renedy.

Suppression is required when evidence has been obtained in

violation of a defendant's constitutional rights. Raf | i k, 248

Ws. 2d 593, 115. Suppression of evidence obtained in violation
of a statute is not permtted unless a statute either authorizes

or requires suppression. See id.; Verkuylen, 120 Ws. 2d at 61

1128 In evaluating statutory irregularity with respect to a
search warrant or a Ws. Stat. § 968.135 subpoena, the court
should weigh the gravity of the statutory violation against the
strong public interest in the availability of reliable evidence.

See, e.g., Brewer v. WIllians, 430 U.S. 387, 424 (1977)

(weighing the deterrent effect of suppression against "the
strong interest under any system of justice of making avail able
to the trier of fact all concededly relevant and trustworthy
evi dence" (citation ontted)). Suppression of evidence is
intended to deter m sconduct. Raflik, 248 Ws. 2d 568, 115.
The public interest is not served by the suppression of evidence
resulting from conduct that is inadvertent or unintentional
unl ess that conduct results in prejudice to the defendant.

1129 In this case, the State's msuse of the subpoena
statutes was serious and material, not technical. The State
used the wong subpoena forms, pursuant to the wong statute
(Ws. Stat. 8§ 805.07), and it failed to accord the protections

required by that wong statute. It could not bootstrap its

12
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position by trying to bring the subpoenas under the applicable
subpoena statute (Ws. Stat. 8§ 968.135) because it totally
di sregarded the procedures and protections in that statute. In

addition, the defendant was prejudiced by the State's errors

when she blurted out incrimnating statenents after being
confronted with her inproperly obtained bank records. Finally,
the court's authority was abused. In this case, then

suppression of Popenhagen's statenents is a sanction for the
i mproper use of the subpoena power by the district attorney's
of fice.
|V
1130 The |ast sentence of Ws. Stat. § 968.135 should not

be overl ooked. It reads: "This section does not limt or affect
any other subpoena authority provided by I|aw" Ws. Stat.
8 968. 135.

231 In nmy view, the State is entitled to use Ws. Stat

§ 885.01 for subpoenas duces tecum of bank records at

Popenhagen's trial. Popenhagen's bank records are business
records. These records can be obtained from the banks by
foll ow ng proper procedure. The owners of Save Mre Foods and

their insurer could also obtain Popenhagen's bank records if

they sued her to recover their damages. |In short, excluding the
defendant's statenents will not permt the defendant to escape
unscat hed.

Vv

132 The circuit court's suppression of Popenhagen's bank

records and incrimnating statenments was appropriate. The State

13
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used the wrong subpoena fornms and followed the wong procedure.
As a result, its subpoenas were defective. However, the State's
subpoena access to these records is not limted to access under
Ws. Stat. § 968.135. The State is entitled to use Ws. Stat.
§ 885.01(1) after it has filed a crimnal charge. The State can
do over the subpoenas of the bank records. It cannot do over
its blunders in obtaining Popenhagen's statenents. Accordingly,

| respectfully concur.

14
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1133 ANNETTE KI NGSLAND ZI EGLER, J. (concurring in part,
dissenting in part). The nmajority decision, which suppresses
both the documents and the statenents, proceeds nuch further
than necessary. | agree that the circuit court has authority to
preclude the docunments and to require the State to go through
the correct process to obtain them for future use. However, |
di sagree with doing so on a statutory or constitutional basis.
|f there is such authority to preclude the docunents, it lies in
the court's inherent authority to adm nister justice. Under the
facts presented, however, no authority exists for suppressing
t he statements.

1134 The mgjority finds that the statutory |anguage calls
for suppression as a renedy. If the language of this statute
provi des for suppression, then alnbst any statute from this
point forward does so as well. That has never been the |aw
Moreover, no authority exists for going even further and
suppressing the statenents based on the statute, the fruit of
the poisonous tree doctrine, or otherw se. This is a good
exanpl e of bad facts maki ng bad | aw.

1135 The law is well established that unless the statute
provi des for suppression or unless constitutional protections
exi st, suppression is not a renedy. The nmajority decision
extends the law to unworkabl e standards and | eaves a black hole
with respect to the suppression of evidence. Suppression lawis
no longer linked to the |anguage of the statute, nor is it

tethered to a constitutional right. No longer is there any
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stopping point to suppression. As a result, | cannot join the
maj ority and, instead, nust concur in part and dissent in part.
1136 Under the unique facts of this case, the circuit court
shoul d have the authority to preclude the docunents because the
subpoena at issue was fatally defective: (1) the district
attorney used the wong subpoena (a civil subpoena was used by
the district attorney in a crimnal investigation); (2) the
district attorney had no authority to obtain docunents by using
the civil statutes; while there is no record that this was done
in bad faith, using the wong subpoena and civil procedure were
nore than a scriveners' error; (3) although the record reflects
that the investigating officer faxed a probable cause affidavit
to the district attorney, nothing suggests that a probable cause
affidavit was submtted to the court, and no such docunment is in
the record; (4) nothing suggests that a probable cause
determnation was nmade by any judicial officer;! (5) the
docunents sought were not returned through the circuit court but
instead were returned directly to the State; and (6) al

safeguards at the circuit court failed.

! Not only was no probable cause found prior to the
subpoenas being issued, but no subsequent opportunity existed
for a judicial officer to correct this problem In this case
Judge Kinney signed the civil subpoena that produced the bank
records from F&M Bank and wused in eliciting incrimnating

statenents from the defendant. No probable cause affidavit was
attached to that subpoena. Judge Mangerson presided over the
subsequent suppression hearing. However, because Judge

Mangerson did not sign the subpoena at issue and no probable
cause affidavit was provided to him Judge Mangerson could not
make a finding of probable cause or correct the record as to why
t he subpoena was issued. There is nothing in the record to
indicate that the crimnal process was utilized.

2
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| . SUBPCENA PONER | N W SCONSI N
137 In short, the State had no authority to obtain the
docunents by using purely a civil subpoena process in a crimnal
investigation. Wien a court realizes that it issued a subpoena
wi thout any authority, it can and should quash the subpoena
under its own authority in the admnistration of justice.? So
long as there is no bad faith, the court nmay then require the
State to use the correct process to obtain the records by
subpoena. From this record, there is no bad faith by any
person. The State made m stakes in obtaining the subpoena, and
the court made m stakes in signing the subpoena under the wong

authority and without a probable cause affidavit.
1138 The State wutilized a civil subpoena statute, Ws.
Stat. 8§ 805.07, to subpoena the defendant's bank records.
Nowhere in the subpoena does the State cite the crimnal

statute. The State nmay not circunvent the crimnal process by

2 Although inherent authority was not utilized by the
circuit court in this case, we should remand with directions
that the <circuit court consider utilizing its inherent
authority.
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using civil subpoena statutes.® The crinminal law has its own
subpoena statutes, which the State was required to use.

1139 The Wsconsin crimnal code specifically provides that
chapter 885, Wtnesses and Oral Testinony, "shall apply in all
crimnal proceedings.” Ws. Stat. 8§ 972.11(1). As a result,
any attorney, including the district attorney, nmay secure a

witness to testify at a hearing. Ws. Stat. § 885.01.% By

3 Perhaps the argunment in favor of allowing the State to use
civil subpoena statutes arises out of Ws. Stat. § 972.11(1),

which makes the rules of <civil actions applicable to al

crimnal proceedings. However, this is inperm ssible when the
"context of a section or rule manifestly requires a different
construction.” Ws. St at. § 972.11(1). A different

construction is required in this case. The crimnal law has its
own subpoena statutes, and therefore, it does not need to rely
on, nor should it rely on, civil subpoena statutes. See Ws.
Stat. § 972.11(1) (stating chapter 885 shall apply to crim nal
proceedings); Ws. Stat. 8§ 885.01 (providing subpoena power);
Ws. Stat. 8§ 968.135 (providing crimnal investigative subpoena
power) .

4 Section 24.11 of Wsconsin Criminal Practice and Procedure
states in relevant part:

The "subpoena power"” is the authority to require
"the attendance of any witness, residing or being in
any part of this state, to testify in any matter or
cause pending or triable. . . ." Conpelling a wtness
to appear in a Wsconsin court nmay be acconplished by
any attorney practicing before that court. Thi s
situation exists because WS A 757.01(1)2 bestows
subpoena power on all state courts of record, and
WS. A 885.01(1)3 permts issuance of subpoenas by
"any judge or clerk of a court or court conm ssioner
or nmunicipal judge" wthin that officer's or the
appropriate court's jurisdiction. WS, A 757.355 then
provides that the clerk of any court of record may
deliver blank, pre-signed and sealed process forns to
any attorney practicing before that court. Upon
conpletion by the attorney, these docunents have the
sanme force as they would if they were perfected by the

4
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virtue of Ws. Stat. 88 885.01 and .02, an attorney, including a
district attorney, may require a witness to bring docunents with
himor her to a schedul ed heari ng.

1140 The district attorney possesses additional subpoena
power by virtue of Ws. Stat. § 968.135.° This subpoena power is
meant to enhance the investigative powers of |aw enforcenent.
It can be used before a crinme is even charged and no schedul ed
hearing is required. However, because 8§ 968.135 bestows upon
the State great power, certain safeguards apply such as a court
finding probable cause, docunents being returned to the court,
and providing the circuit court the power to conpletely quash or
limt the subpoena.

1141 The State, in this case, should have used Ws. Stat
§ 968.135 rather than Ws. Stat. 8§ 805.07—a civil subpoena

cl erk. Utilizing this procedure, attorneys practicing
in Wsconsin have subpoena power.

The Wsconsin attorney general and district
attorneys, or persons acting in their stead, may also
statutorily sign and issue subpoenas to conpel the
appearance of wtnesses in any court or before any
magi strate, from any part of the state, on behalf of
the state. Simlarly, under the Children's Code, a
juvenile who is alleged to have performed a delinquent
act nust be informed by the intake worker that the
juvenile has a "right to present and subpoena
Wi t nesses. "

9 Christine M Wsenan, N cholas L. Chiarkas, & Daniel D.
Blinka, Crimnal Practice and Procedure 8§ 24.11 (1996) (internal
footnotes omtted).

°> See 9 Wseman et al., supra, § 24.16.

5
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statute meant for civil litigants.® Because the State should
have used Ws. Stat. § 968.135, the mmjority looks to that
statute for a renedy. However, the record does not support that
8§ 968.135 was ever used. This was not a mere scriveners' error
or mal functioning tape recorder; this was a subpoena, which at
every juncture of the entire process, was defective.
| I . DEFECTI VE SUBPOENA

1142 The State's subpoena was fatally defective.
Absol utely nothing was done correctly with respect to this
subpoena. The district attorney had no authority to request it,
and the judge should not have signed it. If there is a renedy
for this unusual statutory violation, it lies in the court's
i nherent authority to admnister justice since the legislature
did not provide for suppression as a renedy in the statute and
the violation did not invoke constitutional protections. The
proper renmedy in a case |like this, where no bad faith exists, is
to permt the judge—when the error is discovered—to quash the
subpoena and require the State to subsequently seek the
docunents through a properly enforced subpoena. In finding that
Ws. Stat. 8§ 968.135 calls for suppression of the docunments—and
ultimately the statements—the nmjority weaves a renedy that

unravel s years of precedent.’

® See 9 Wseman et al., supra, § 24.11, n.6 (stating that
"[1]n civil cases, attorneys have subpoena power under Ws.
Stat. 8§ 805.07").

" See Justice Roggensack's dissent, Y165.

6
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143 A circuit court judge has the authority to quash a
subpoena that is defective.?® In this case, the defective
subpoena was in part due to the circuit court's own errors. It

is nonsensical to not allow a circuit court judge to renedy such

a procedural error. It is unnecessary to wundertake the
majority's analysis. In this case, the subpoena was fatally
defective in a nunber of ways. The State mmy never utilize
civil subpoena statutes for a crimnal investigation. Pr obabl e

cause is always required when utilizing crimnal investigative
subpoenas. There is a procedure for which evidence is returned
to the circuit court. It is logical that a circuit court should
be able to use inherent authority to right such a wong and

require the State to obtain the docunents through the proper

8 See City of Sun Prairie v. Davis, 226 Ws. 2d 738, 749-50,
595 N.W2d 635 (1999) (citing to a nunber of cases and stating
"the court exercises inherent authority i[n] ensuring that the
court functions efficiently and effectively to provide the fair
adm nistration of justice"); State v. Holnmes, 106 Ws. 2d 31,
44, 315 N.W2d 703 (1982) (discussing inherent powers, which are
"those powers which nust necessarily be used by the various
departnments of governnent in order that they may efficiently
perform the functions inposed upon them by the people"). See,
e.g., Marth v. Hevier, No. 81-1639, unpublished slip op. at 2
(Ws. C. App. Nov. 10, 1982) (as an exanple of the trial court
quashing a subpoena issued under Ws. Stat. 8§ 805.07 because it
was defective as to formsince it was directed to a corporation
rather than an individual); In re Gand Jury Proceedi ngs of June
16, 1981, 519 F.Supp. 791, 795 (E.D. Ws. 1981) (exercising the
"inherent powers th[e] court possesses to supervise the grand
jury and quash th[e] subpoena"); People v. Hart, 552 N.E. 2d 1, 4
(rer. App. C@. 1990) (allowwng the trial court to quash a
subpoena that was defective because it allowed docunents to be
returned directly to the district attorney rather than through
the court); James v. Booz-Allen & HamlIton, Inc., 206 F.R D. 15,
18 (D.D.C. 2002) (allowing trial court to quash service of
process because the defendant served the wong person).

7
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nmeans. Once the subpoena is quashed, and if no bad faith
exists, the State nay seek the sane docunents through a proper
subpoena.

1144 The majority elimnates |ongstanding precedent that
suppression is required only if the statute specifically
provi des for suppression. Majority op., 1957-71. The mgjority
guestions whether any justification exists for such a rule.
Majority op., 970. W, however, need not |ook any further than
wel | respected and accepted principles of statutory construction
and interpretation for justification. Wien the |egislature
intends to provide suppression for a statutory renedy, it

specifically does so,° and if it does not, this court should not

® See, e.g., Ws. Stat. § 968.30(9)(a). It provides in
part:

Any aggrieved person . . . may nove before the
trial court or the court granting the original warrant
to suppress the contents of any intercepted wre,
el ectronic or oral communication

8
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insert words into the statute. ! Rat her, when no suppression
remedy exists in the statute, a statutory violation—and thus
nost likely a procedural violation—should be corrected by
ordering the violator to repeat the process or procedure in a
manner that conplies wth the statute. Suppression is
appropriate for constitutional violations, which by their very
nature are serious violations, and suppression is appropriate
when the |egislature deens a statutory violation so significant
t hat pernmanent exclusion is appropriate.

1145 Here, the mpjority is making new | aw. No case has
ever suppressed evidence wthout specific statutory authority
unl ess there has been a constitutional violation. Wth this new
basis for suppression, is there any stopping point? |[Is anything
attenuated? |If sonething is suppressed in a case, does that now

mean that anything obtained thereafter is suppressed? |If not,

10 See State ex rel. Kalal v. Circuit Court for Dane County,
2004 W 58, 139, 271 Ws. 2d 633, 681 N.W2d 110 (citing to the
United States Suprenme Court, Connecticut Nat'l Bank v. Germain,
503 U S. 249, 253-54 (1992), asserting that "[wl e have stated
time and again that courts nust presune that a |egislature says
in a statute what it means and neans in a statute what it says
there"); 2A Norman J. Singer & J.D. Shanbie Singer, Statutes and
Statutory Construction (7th ed. 2007) (8 46.3, "Expressed
intent," stating "[w]lhat a legislature says in the text of a
statute is considered the best evidence of the |egislative
intent or wll"; 8§ 46.6, "Each word given effect,"” stating "it
is also the case that every word excluded froma statute nust be
presuned to have been excluded for a purpose”; § 47.23,
"Expressio unius est exclusio alterius,” stating "where a form
of conduct, . . . there is an inference that all omssions
should be wunderstood as exclusions”; 8 47.38, "lnsertion of
words," stating "[i]n construing a statute, it is always safer
not to add to or subtract from the |anguage of a statute unless
inmperatively required to make it a rational statute") (internal
footnotes omtted).
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why not? What is the standard? For exanple, if |aw enforcenent
obtains a lead in an investigation and that evidence is |ater
found to be inadmssible, is all evidence obtained thereafter
suppressed because officers built a case based upon various
| eads? |Is law enforcenent now required to obtain an independent
basis for the adm ssion of each piece of evidence for fear that
sonmething earlier may be suppressed?

146 In order to suppress the docunents, the majority
deci des that suppression is allowed under Ws. Stat. § 968.135
However, 8 968.135 was never utilized by the State to subpoena
the documents or by the court that issued the subpoena. From
the record, the State and the court relied solely on the civil
statute and procedure to subpoena the docunents—Ws. Stat.
§ 805. 07. I nstead of deciding the case on the basis that there
exists no authority to so subpoena the documents civilly, the
majority contorts this into a crimnal subpoena. It is not.
The subpoena was fatally defective.

1. FRUT OF THE PO SONOUS TREE DOCTRI NE

1147 The majority takes the extra step of suppressing the
statements that were obtained when the defendant was
subsequently shown the bank docunents. Wiile the mjority
frames its analysis under the auspices of statutory authority,
it really does so by an unprecedented application of the fruit
of the poisonous tree doctrine. In so doing, the majority
under m nes | ongstanding case law. There is no |egal support for
the proposition that the court can suppress the statenents as

fruit of the poisonous tree or, as the ngjority has now done

10
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under the |anguage of the statute. The statute at issue does
not list suppression as a renmedy and the fruit of the poi sonous
tree doctrine has never been extended to a statutory violation.
Unlike using its inherent authority in the admnistration of
justice to quash the inproperly issued subpoena, the court's
i nherent authority does not extend to suppressing the attenuated
statenents, especially where there is no bad faith. 1In order to
suppress the statenents there nust be authority in the statute
or in constitutional law. No such authority exists here.

1148 W have no reason to believe that |aw enforcenment
acted in bad faith to obtain the docunments. There is no reason
to believe that |aw enforcenent used the docunments in bad faith.
The majority suppresses the statenments by finding that there was
a statutory violation in obtaining the docunments in the first
instance; it then suppresses the "fruit" of the "poisonous
tree"—the statenments derived fromthe use of those docunents.

1149 The fruit of the poisonous tree doctrine has never
been applied to suppress statenents elicited by virtue of a
def endant being shown docunents obtained from a faulty civil
subpoena. This doctrine applies to constitutional violations,

and no constitutional violation has occurred in this case.

It is true that evidence obtained as a direct result
of a violation of a constitutional right i's
inadm ssible and the exclusionary rule applies to
i ntangi bl e evidence as well as tangi ble evidence, such
as statenents followng an unlawful arrest or entry.

Not only evidence obtained by the primary illegality
is inadm ssible but also derivative evidence if such
evidence is obtained 'by exploitation of t hat
illegality.'

11
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State v. Schneidewind, 47 Ws. 2d 110, 118, 176 N . W2d 303

(1970).' However, if the majority were to find a constitutional
vi ol ation, our existing body of case |aw would be blurred beyond
recognition.

1150 Suppression of derivative evidence does not occur
every time a procedural mshap occurs with the subpoena process.
In this case, there is no showng of bad faith on the part of
| aw enforcenent. The majority fails to provide any direction to
our circuit courts, district attorneys, defense |lawers, and |aw
enforcenment with regard to when a circuit court judge nust
"suppress” derivative evidence or when it sinply can quash a
subpoena that was issued wi thout authority and order conpliance
with the statute at issue. Surely not all procedural violations
demand such drastic measures as the court prescribes in this

case.

11 See also State v. Yang, 2000 W App 63, 120, 233 Ws. 2d
545, 608 N.W2d 703 (stating that United States Suprene Court,
"[1]n Elstad, the Court exam ned the fruit of the poisonous tree
doctrine and determined that it only applies to a constitutiona
violation"); State v. Noble, 2002 W 64, 117, 13, 29-31, 253
Ws. 2d 206, 646 N.W2d 38; but see Mietze v. State, 73 Ws. 2d
117, 134-35, 243 N.W2d 393 (1976) (applying the fruit of the
poi sonous tree doctrine to a statutory privilege violation that
led to obtaining a search warrant w thout probable cause once
the privileged informati on was excl uded). Muet ze, however, is
di stingui shable from the case at hand because the statutory
violation here did not directly lead to a constitutional
vi ol ati on.

12
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| V. CONCLUSI ON

151 The nmgjority, instead of directly deciding the issue
at hand, proceeds down a path of "correcting"” |aw that does not
need correction. At the fault of both the State and the circuit
court, a fatally defective subpoena was issued. The State had
no authority to use the subpoena, and the court had no authority
to issue the requested subpoena. This case does not call wupon
us to decide whether our current case law needs any
clarification or changing with regard to when suppression is
permtted. Because of the nmpjority's decision, the |aw has been
contorted to fit an outcone. Longstandi ng precedent is called
into question. Courts and law enforcenent are left wth
uncertainty.

1152 The proper renmedy in a case such as this is to permt
the judge—when the error is discovered—to quash the subpoena
and require the State to subsequently seek the docunents through
a properly enforced subpoena. The State should be able to
rei ssue the subpoena and obtain the docunments lawfully, but the
fruit of the poisonous tree doctrine should not be applied under
the guise of statutory interpretation in order to suppress the
st at enent s. In giving proper respect to precedent, there is no
other authority wupon which the docunents can be suppressed.
There is no authority to suppress the statenents.

1153 While the circuit court did not invoke its inherent
authority in the case at hand because it had inproperly
suppressed based upon a constitutional expectation of privacy in

bank records, we should remand to the circuit court wth

13
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instructions that no such expectation of privacy exists!? and the
proper renmedy can be found wunder its inherent authority as
articul ated throughout this opinion.

1154 For the foregoing reasons, | concur in part and

di ssent in part.

12 United States v. Mller, 425 U S. 435 (1976); State V.
Swift, 173 Ws. 2d 870, 496 N.W2d 713 (Ct. App. 1993).

14
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1155 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). W are
asked to review a court of appeals decision reversing the
circuit court's order (1) suppressing bank records that were
subpoenaed and produced wi thout a finding of probable cause,
which Ws. St at . § 968.135 (2005-06)' requires, and (2)
suppressing Mchelle Popenhagen's subsequent incrimnating
stat enments.

1156 | dissent fromthe majority opinion because | concl ude
that controlling precedent, as established nore than 20 years
ago by the appellate courts of this state, precludes suppressing
Popenhagen's bank records and her subsequent incrimnating
st at enent s. | reach this conclusion because: (1) Ws. Stat.
8§ 968.135 does not authorize the suppression of Popenhagen's
bank records as a remedy for the circuit court's failure to find
probable cause that the bank records were |inked to the
comm ssion of a crime; and (2) Popenhagen has no privacy right
in her bank records under either the Fourth Amendnent of the
United States Constitution or Article |, Section 11 of the
W sconsin Constitution. Accordingly, | would affirm the court
of appeals decision that overturned the «circuit court's
suppression of evidence, and | respectfully dissent from the
maj ority opinion that upholds suppression of Popenhagen's bank

records and her subsequent incrimnating statenents.

L' Al further references to the Wsconsin Statutes are to
t he 2005-06 version unl ess otherw se indicated.

1
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| . BACKGROUND

1157 Wil e Popenhagen was an enpl oyee of Save-Mre Foods in
M nocqua, the owner, Brian Krueger, suspected that she was
stealing from the store. Krueger reported to the M nocqua
Police Departnent that Popenhagen cashed checks at the store
that she drew on accounts containing insufficient funds.
Krueger also alleged that Popenhagen had stolen noney from the
store's automated teller nachine. According to the crimnal
conplaint and the attached police reports, it is alleged that
Popenhagen stol e approxi mately $29, 000 from her enpl oyer.

1158 To further their investigation of the matter, the
M nocqua Police sought to obtain Popenhagen's bank records
t hrough crimnal subpoenas under Ws. Stat. § 968.135. To that
end, in conpliance with 8 968. 135, a police officer conpleted an
affidavit showi ng probable cause that the records sought were
linked to the comm ssion of a crinme. However, when the requests
for the subpoenas were made, the affidavit show ng probable
cause apparently was not presented to the two judges who issued
t he subpoenas. 2

1159 All three banks <conplied wth the subpoenas by
delivering Popenhagen's bank statenents, deposit slips and
cancel l ed checks to the Oneida Police Departnent. Oneida police
officers then interviewed Popenhagen. She initially denied that
she had stolen noney from Save-Mre, but after the police

confronted Popenhagen with her bank records, which reveal ed that

2 Circuit court Judges Robert Kinney and Mark Mangerson of
Onei da County signed the subpoenas directed to three banks where
Popenhagen hel d accounts.
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her deposit anounts closely corresponded to anmounts m ssing from
Save- More, she made several incrimnating statements.?

1160 Popenhagen was charged wth theft of nore than
$10, 000, contrary to Ws. Stat. 8§ 943.20(1)(b) and (3)(c). In a
pretrial notion, she noved to suppress both her bank records and
her incrimnating statenents. The circuit court granted her
nmotion to suppress, ruling that the State obtained her bank
records in violation of Popenhagen's federal and state
constitutional right of privacy and in violation of Ws. Stat.
§ 968. 135.

1161 The State appealed the circuit court's decision, and
in a two-to-one decision, the court of appeals reversed. The
majority concluded that neither the Fourth Amendnent of the
United States Constitution nor Article |, Section 11 of the
W sconsin Constitution accorded Popenhagen a right of privacy in
her bank records; and therefore, it was error to suppress them
In addition, although the issuance of subpoenas w thout a
finding of probable cause conflicts with the provisions of Ws.
Stat. 8§ 968.135, the court of appeals ruled that suppression was
not proper because § 968. 135 does not authorize suppression as a

remedy, as W sconsin precedent requires.

3 There is no transcript in the record of precisely what
Popenhagen said; her statenents are recounted in summary fashion
in the Septenber 19, 2004 police report prepared by Oficer Todd
G Hanson and provided in the record. Oficer Hanson states in
that report that, upon being confronted wth her bank records,
Popenhagen expl ai ned that "she didn't know why she did this" and
that "she always thought she m ght get caught.” According to
O ficer Hanson's report, Popenhagen further stated that "she
used sone of the noney to pay the nortgage and to pay on sone
j udgnent s agai nst her."
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1162 On review before this court, Popenhagen advances four
argunments to support her assertion that her bank records and her
incrimnating statements nust be suppressed. First, Popenhagen
argues that because Ws. Stat. 8§ 968.135 requires a finding of
probabl e cause before a subpoena is issued thereunder, she has a
statutory "expectation of privacy” in her bank records which was
vi ol ated when these subpoenas were issued. Second, Popenhagen
contends that the issuance of the subpoenas w thout a finding of
probable cause is a msuse of process that necessitates
suppressing her bank records and incrimnating statenents.
Third, she contends that she has a Fourth Amendnment right of

privacy in her bank records because the holding of United States

v. Mller, 425 U S. 435 (1976), is no |longer good |aw. Fourth
she encourages this court to interpret Article I, Section 11 of
the Wsconsin Constitution independently of Fourth Anmendnent
interpretations, and to hold that there is a constitutional
right of privacy in bank records under the Wsconsin
Consti tution. The majority opinion reverses the court of
appeals and wupholds the suppression of evidence based on

Popenhagen's first contention.*

* Majority op., YY4-5.
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1. DI SCUSSI ON
A St andard of Review
1163 Resolution of this case requires the court to
interpret Ws. Stat. 8§ 968.135, as well as the federal and state
constitutions. W independently review questions of statutory

i nterpretation. State v. Fisher, 2006 W 44, 4, 290 Ws. 2d

121, 714 N.W2d 495. W also review independently questions of

constitutional interpretation. Schilling v. Cinme Victins

Rights Bd., 2005 w 17, 912, 278 Ws. 2d 216, 692 N W2d 623.

Wether to grant a notion to suppress evidence is a
di scretionary determnation of the circuit court. State v.
Keith, 216 Ws. 2d 61, 68, 573 N.W2d 888 (Ct. App. 1997).
Therefore, we wll overturn an evidentiary decision of the
circuit court only if that court erroneously exercised its
discretion. Id. at 69.
B. W sconsin Stat. 8 968. 135

1. Suppr essi on precedent

1164 Judges f ormul at ed t he di scretionary remedy of
suppression to deter unreasonable or bad-faith police conduct
that resulted in the violation of a defendant's constitutional

rights. Stone v. Powell, 428 U. S. 465, 482 (1976). Suppression

is not automatically accorded as a renedy, even when a
constitutional right has been inpaired; rather, suppression of
evidence is weighed against "depriving the court or jury of
rel evant evidence, endangering society, and allowing the guilty

to go free." State v. Verkuylen, 120 Ws. 2d 59, 60-61, 352

N.W2d 668 (Ct. App. 1984).
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1165 The majority opinion concludes that Popenhagen is
entitled to suppression of the bank records and her subsequent
incrimnating statenents under Ws. Stat. 8 968.135, even though
there was no unreasonable or bad-faith police conduct and even
t hough 8 968.135 does not expressly authorize the renedy of
suppression when a subpoena was issued wthout a finding of
probabl e cause.® In so concluding, the majority opinion effects
an enornous change in the law of the state of Wsconsin that
expands the rights of crimnal defendants at the expense of
effective prosecutions. It does so by overruling nore than 20
years of precedent of this court and of the court of appeals.®
This is so because for nore than 20 years, suppression could be
considered as a renmedy only when a constitutional right was

violated or a statute specifically authorized suppression as a

remedy for the statutory violation. See, e.g., State v. Noble,

2002 W 64, 913, 253 Ws. 2d 206, 646 N.W2d 38 (concluding that
suppression of Noble's testinmony was not required because the
violation "during the John Doe proceeding did not anmount to
either a constitutional violation or a statutory violation for

whi ch suppression is provided as a renedy"); State v. Raflik,

2001 W 129, 915, 248 Ws. 2d 593, 636 N.W2d 690 (concluding

>1d., 771

® Mpjority op., 9Y58-71. In addition, Popenhagen did not
request the sweeping change in the law that the nmgjority opinion
effects. Nevertheless, the majority opinion uses this case as a
vehicle to effect an enornmous expansion of the rights of
defendants in crimnal cases at the expense of victinms of
crimes, where the failure to follow a statute was sinply an
error of law by a circuit court judge and no police m sconduct
is alleged to have occurred.
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that "[s]uppression is only required when evidence has been
obtained in violation of a defendant's constitutional rights
or if a statute specifically provides for the suppression

remedy"); State v. Cash, 2004 W App 63, T30, 271 Ws. 2d 451,

677 N W2d 709 (concluding that "[Wrongfully or illegally
obtained evidence is to be suppressed only where the evidence
was obtained in violation of an individual's constitutional

rights or in violation of a statute that expressly requires

suppression as a sanction") (enphasis in Cash); State v.

Repenshek, 2004 W App 229, 124, 277 Ws. 2d 780, 691 N. W2d 369
(concluding that if suppression is to be available for a
statutory violation, "the renmedy sought for [a] statutory
violation [nust] be expressed in the relevant statute"); State
v. Keith, 2003 W App 47, 18, 260 Ws. 2d 592, 659 N wW2d 403
(concluding that "[s]uppression of evidence is only required
when evidence has been obtained in violation of a defendant's
constitutional rights, or if a statute specifically provides for

the suppression renedy"); State v. Jackowski, 2001 W App 187

117, 247 Ws. 2d 430, 633 N.W2d 649 (concluding that "the
exclusionary rule is applicable in civil and crimnal
proceedi ngs only where the evidence sought to be excluded was
obtained in violation of a constitutional right or a statute
t hat specifically requires suppression of wrongfully or

illegally obtained evidence as a sanction"); State ex rel.

Peckham v. Krenke, 229 Ws. 2d 778, 787, 601 N.w2d 287 (C.

App. 1999) (concluding that "wongfully or illegally obtained

evidence is to be suppressed only where the evidence was
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obtained in violation of an individual's constitutional rights
or in violation of a statute that expressly requires suppression
as a sanction"); Verkuylen, 120 Ws. 2d at 61 (concluding that
"[s]uppression is therefore required only upon a show ng that
evidence was obtained in violation of a constitutional right

or when a statute specifically requires suppression of
illegally obtained evidence").

1166 State ex rel. Arnold v. County Court of Rock County,

51 Ws. 2d 434, 187 N.W2d 354 (1971), has been cited repeatedly
for the proposition that evidence obtained as a result of a
statutory violation my be suppressed, but only if the statute

specifically authorizes suppression as a renedy. See, e.g.,

Raflik, 248 Ws. 2d 593, ¢915; Verkuylen, 120 Ws. 2d at 61;
State v. King, 142 Ws. 2d 207, 214 n.3, 418 Nw2d 11 (C. App.

1987).7 The majority opinion concludes that Raflik and Verkuyl en
were in error in citing Arnold for that proposition.® However,
as | wll explain below, it is the nmgjority opinion that is
m st aken. The majority recasts the Arnold opinion to provide
support for suppression of evidence, when Arnold has correctly
been cited to preclude suppression. The courts in Raflik and in

Ver kuyl en did not m sconstrue Arnold, nor has any other court in

nore than 20 years.

" State ex rel. Arnold v. County Court of Rock County, 51
Ws. 2d 434, 187 N W2d 354 (1971) has also been cited by
unpubl i shed opinions for the sane proposition. See, e.g., State
v. Harris, No. 83-143-CR, unpublished slip op., 1983 W 161359
at *1 (Ws. C. App. COct. 4, 1983).

8 Mpjority op., 1158, 63, 67.
8
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1167 Arnold arose under the Electronic Surveillance Control
Law, Ws. Stat. § 968.27-.33, as an original action before this
court. Arnold, 51 Ws. 2d at 435. The question presented was
whet her the Electronic Surveillance Control Law precluded the
adm ssion of four tape recordings as evidence in Arnold's trial.
Id.

1168 Essential to a full understanding of Arnold is
recognition that the trial court had denied Arnold's pretrial
notion to suppress the tape recordings. 1d. at 436. In denying
his notion, the trial court explained, "it is not unlawful to
intercept a wire or oral comruni cation where a person is a party
to the communication or where one of the parties to the
comuni cation has given prior consent.” |If the wiretap had been

"unlawful ," Arnold apparently would have prevailed on his notion
to suppress because Ws. Stat. 8 968.30(9)(a) provides that
"[a]lny aggrieved person . . . may nove before the trial court
to suppress the contents of any intercepted wre,
el ectronic or oral conmunication, or evidence derived therefrom
on the grounds that the communication was unl awful Iy
intercepted."®
1169 However, as we relayed in Arnold, the Electronic
Surveillance Control Law also provides that not all evidence
that has been lawfully obtained by eavesdropping interceptions
can be disclosed after it has been obtained. Arnold, 51 Ws. 2d

at 442. As we explained, the Electronic Surveillance Control

® The sanme substantive provision was in existence in 1971
when Arnold was decided, although the form of the statute
differed slightly. Ws. Stat. § 968.30(9)(a) (1971-72).

9
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Law has two steps that nust be nmet before the evidence obtained
by wiretaps is eligible for adm ssion in court: (1) it nust be
lawful ly obtained; and (2) it nust be obtained by a neans that
also qualifies it for disclosure. Id. at 442-43. Wth regard
to the latter, Ws. Stat. 8§ 968.29(3) sets out paraneters that
must be met when conducting a wiretap before such evidence can
be disclosed. 1d. at 442. \hen evidence is admtted at trial

obviously it is "disclosed"; and therefore, only wretap
evi dence that has been obtained in conpliance with the statutory

paraneters described in 8§ 968.29(3) may be admitted at trial.

| d. As our opinion relates in State v. Glnore, 201 Ws. 2d

820, 549 N.W2d 401 (1996), "suppression of wre comunications

under [the Electronic Surveillance Control Law] is reserved for

those communications illegally intercepted. W s. St at .

§ 968.30(9)(a)." 1d. at 839 (enphasis added).

1170 Even though the evidence at issue in Arnold was
intercepted wthout court authorization, it was lawfully
obtained because one of +the parties to the conversation
consented to the interception. Arnold, 51 Ws. 2d at 442
(citing Ws. Stat. 8§ 968.31(2)(b)). However, in considering al
the relevant portions of the Electronic Surveillance Contro
Law, we concluded that "[i]nterception is one thing; disclosure
as evidence in court is another." 1d. W concluded that only
evidence that is obtained after authorization by a court order
can be disclosed; and therefore, it is only that evidence that

may be admtted in court. Id. at 443.

10
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171 Because the evidence at issue in Arnold had been

lawfully obtained, it was not appropriate to anal yze whether the

evi dence should have been suppressed, as the trial court
concluded in ruling on Arnold's notion to suppress the
i ntercepted comunicati ons. | nstead, because the evidence in
Arnold was lawfully obtained, thereby foreclosing Arnold from
having the evidence suppressed, the relevant question was
whet her the evidence could be disclosed. W ruled that the
evidence could not be disclosed. 1d. at 444.

172 Therefore, the nmmjority opinion is revising history
when it says that "in Arnold, the governnent did not conply with
the statutory requirenents to obtain the evidence in question."?

As the trial <court found when denying Arnold' s suppression

notion, |aw enforcenent did conply with the statute in obtaining

t he evi dence.

1173 Consequently, Raflik correctly cited Arnold for the
proposition that suppression is an available renedy for a
statutory violation only if the statute so provides, as Ws.
Stat. 8§ 968.30(9)(a) does when the evidence was not lawully
obt ai ned.

1174 The majority opinion errs in its wuse of Arnold.
Arnol d does not support the majority opinion's assertion that
"Arnold, correctly read, stands for the proposition that
evidence obtained in violation of a statute (or not in
accordance with the statute) nmay be suppressed under the statute

to achieve the objectives of the statute, even though the

0 Mpjority op., fT61.

11
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statute does not expressly provide for the suppression or

"1 The mmjority opinion ignores the

exclusion of the evidence.
factual history of Arnold. As | explained above, Arnold's

nmotion to suppress was denied because the evidence was not

obtained in violation of the law rather, the evidence was

obtained in accordance with the statute that regulates the
lawful nmeans to obtain w retap evidence. Therefore, there was
no statutory violation in obtaining the evidence. The evi dence
sinply did not neet a second statutory requirenent, that
relating to disclosure. O course, disclosure would have
occurred if the evidence had been admitted at trial. Arnold, 51
Ws. 2d at 444.

1175 Therefore, in order for the decision in this case to
be consistent with 20 years of prior precedent, including
Arnol d, W s. St at. § 968. 135 must expressly aut hori ze
suppression of evidence obtained without a finding of probable
cause. Raflik, 248 Ws. 2d 593, 115. Section 968.135 does not
aut hori ze suppression; accordingly, the mjority errs by
al l owi ng suppression for this statutory violation. See id.

1176 The nmajority opinion affirnms the suppression of two

types of evidence: the bank records and Popenhagen's
incrimnating statements. | begin with a discussion of the bank
records.

2. Bank records

1177 In deciding to exclude Popenhagen's bank records, the

circuit court reasoned:

11d., f162.

12
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But it is clear to ne that there is now a
Federal |l y— and W sconsi n-recognized right to privacy
in one's personal banking records. And |'m convi nced
that, obtaining those records over which there is an
unbrella of privacy by violating 968.135 of the
statutes, should result in suppression.

W wll not disturb an evidentiary ruling that suppresses
evidence if the record shows that the circuit court, in making
its ruling, exercised its discretion in accord with the correct

| egal standards and the facts of record. State v. Cark, 179

Ws. 2d 484, 490, 507 N.W2d 172 (C. App. 1993). The concern
here is whether the circuit court applied the correct |egal
st andar d.

1178 Furthernore, courts do not necessarily suppress
evidence that is obtained in violation of a statute that

provi des for suppression as a renedy. State v. House, 2007 W

79, 138, 302 Ws. 2d 1, 734 N.W2d 140 (concluding that even
t hough  Ws. St at. § 968.30(9)(a) specifically authorizes
suppression as a renmedy for violating the Electronic
Surveillance Control Law, whet her a violation "requires
suppressi on depends upon whether the statutory purpose has been

achieved despite the wviolation"); Arthur Best, Wgnore on

Evi dence § 2183a (2007-2 Cunul ative Supp. 2008) (concluding that
not all illegally obtained evidence should be suppressed).
Therefore, whether the circuit court erroneously exercised its
di scretion in suppressing Popenhagen's bank records initially
turns on whether a Wsconsin appellate decision or sone
provision of Ws. Stat. 8§ 968.135 specifically authorizes

suppression; and if so, whether the <circuit court gave a

13
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reasoned explanation for its decision. Clark, 179 Ws. 2d at

490.

1179 The first part of the resolution of this question
rests wth the interpretation of Ws. St at. § 968. 135.
Statutory interpretation comences wth the |anguage of the
statute, as it is our obligation to determne what the

| egislature nmeant by the statute it enacted. State ex rel.

Kalal v. Grcuit Court for Dane County, 2004 W 58, 945, 271

Ws. 2d 633, 681 N W2d 110. W assune that the legislative
meaning is expressed in the words chosen. Id., 9144. The
context in which the operative |anguage appears is inportant too
because a statute's neaning may be affected by the context in
whi ch the words chosen by the legislature are used. Id., 9146

If our focus on the statute's |anguage yields a plain, clear
nmeani ng, then there is no anmbiguity, and the statute is applied
according to its plain ternms. Id. |[If the statutory |anguage is
unanbi guous, it is unnecessary to consult extrinsic sources to

facilitate interpretation. |Id.

1180 Wsconsin Stat. 8 968.135 provides:

Subpoena for docunents. Upon the request of the
attorney general or a district attorney and upon a
showi ng of probable cause under s. 968.12, a court

shall issue a subpoena requiring the production of
docunent s, as specified in s. 968. 13(2) . The
docunents shall be returnable to the <court which
i ssued the subpoena. Modtions to the court, including,
but not limted to, notions to quash or |imt the
subpoena, shall be addressed to the court which issued
t he subpoena. Any person who unlawfully refuses to
produce the docunents nay be conpelled to do so as
provided in ch. 785. This section does not limt or

af fect any ot her subpoena authority provided by |aw

14
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1181 Wsconsin Stat. 8§ 968.135 plainly provides for review
of subpoenas to produce docunents issued under its authority.
It is silent in regard to verbal statenents. Accordingly, the
statute does not regul ate the production of verbal statenents.

1182 The statute specifies two particular types of notions:

to "quash"?!?

and to "limt." It also includes the phrase,
"including, but not Ilimted to,” which unanbiguously directs
that notions to quash or to limt do not constitute the universe
of nmotions that are appropriately brought under Ws. Stat.
8§ 968.135. However, that sane phrase creates an ambiguity about
what those unspecified notions may be. !

1183 Both specified notions wunder Ws. Stat. § 968.135
appear to nean that the target of the subpoena's obligation to
provi de the docunments requested may be reduced, prior to their

producti on. For exanple, a notion to "quash,” if granted, wll

remove the obligation of the target of the subpoena to provide

t he docunents sought. A notion to "limt" may narrow the scope
of the subpoena and thereby limt the target's obligation to
produce sonme, but not all, of the docunents.

12 ordinarily, notions to quash nust be made before the tine
specified in the subpoena for conpliance. See, e.g., Fed. R
Cv. P. 45; see also, 9A Charles Alan Wight & Arthur R Ml ler
Federal Practice and Procedure § 2458 (3d ed. 2008).

13 Because the statute is ambiguous, | may turn to
"interpretive resources outside the statutory text" for
gui dance. State ex rel. Kalal v. Crcuit Court for Dane County,
2004 W 58, 4950, 271 Ws. 2d 633, 681 N W2d 110. It is
customary to consult legislative history first. However, the
| egislative history of Ws. Stat. 8§ 968.135 is sparse and of no
avail in interpreting the statute.

15
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1184 Furthernore, Ws. Stat. 8§ 968.135 is silent in regard
to what should occur if records outside the scope of the
subpoena are produced, if privileged docunents are produced or
if the subpoena itself is defective, as the circuit court found

here. State v. Swift, 173 Ws. 2d 870, 885-86, 496 N.w2d 713

(. App. 1993). I nstead, the statute permts pre-conpliance
challenges to the subpoena. At least one authority has
instructed that "if the target [here, the banks] msinterprets

the demands of the subpoena and produces nore than what 1is
sought, the state is free to inspect the additional docunents.”

9 Christine M Wsemn et al., Wsconsin Practice 8§ 24.16

(1996) .

1185 The nmjority opinion observes the tw statutory
exanples of notions that may be brought wunder Ws. Stat.
8§ 968.135 and then presents a |engthy discourse on the doctrine

of ejusdem generis.' Thereafter, it concludes, in one sentence,

that the circuit court properly granted Popenhagen's notion to
suppress the use of her bank records in the State's theft case

agai nst her.®®

4 Majority op., 7746-55.

% 1d., 9156. The nmmjority opinion does not bother to
bal ance the rights of the victim from whom $29, 000 was stolen
with the right it «clains Popenhagen has under Ws. Stat.
8§ 968. 135. It does not bother to note that the parties agree
there was probable cause for the issuance of the subpoena and
that |aw enforcenment had nade an affidavit in that regard before
t he subpoena was issued, but that through inadvertence, it was
not presented to the judge. | nst ead, it automatically
suppresses the evidence of Popenhagen's crine. Even when a
constitutional right has been violated, suppression does not
automatically follow. See M chigan v. Tucker, 417 U S. 433, 446
(1974).

16
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186 In ny view, the majority opinion errs in its statutory
construction for at |east two reasons: (1) it overlooks the
| anguage chosen by the legislature in other l|laws that have
aut hori zed precluding the use of inproperly obtained evidence at
trial; and (2) it msperceives the nature of a Ws. Stat.
8§ 968. 135 subpoena, which does not authorize either a search or
a seizure

1187 To illustrate the first point, | contrast Ws. Stat
§ 968.30(9)(a), the statute at issue in Arnold, with Ws. Stat.
8§ 968.135, the statute at issue here. In 8 968.30(9)(a), the
| egi sl ature specifically authorized suppression as an avail able
remedy when wiretap evidence was obtained in violation of the
El ectronic Surveillance Control Law, as we recognized in
G | nore. Glnore, 201 Ws. 2d at 839. Section 968.30(9)(a)
shows that the legislature knew how to authorize suppression
when it chose to do so. As is apparent, 8 968.30(9)(a)
specified that an "aggrieved person”™ nay nove "to suppress”
evidence obtained by unlawful mnmeans and also to suppress
"evidence derived® from unlawfully obtained evidence. In
addition, the tenporal focus of § 968.30(9)(a) is on a tine

period after the State has already obtained the evidence. By

contrast, the tenporal focus of the notions listed in § 968.135
is on a tine period before the target of the subpoena has
conplied by producing docunents. Stated otherw se, the focus of
a 8§ 968.135 notion is on |limting what the target of the

subpoena is obligated to provide, not on the wuse of the

docunents after the target of the subpoena has provided them

17
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Swift, 173 Ws. 2d at 886 (concluding that "[b]ecause the

additional bank records were not obtained by state action
violating Swift's constitutional rights, Swift is not entitled
to suppression of the additional bank records").

1188 Second, Ws. Stat. 8§ 968.135 does not authorize either
a search or a seizure. A 8 968.135 subpoena is not the
equi valent of a search warrant. A 8 968. 135 subpoena does not
give law enforcenent the authority to go into a place and seize
t hi ngs. Rather, a 8 968.135 subpoena is a demand for the
production of docunents that gives the target of the subpoena

time to contenplate and to object in court to providing the

things sought. 1d. at 885-86. No person "seized" Popenhagen's
bank records. They were produced by the banks, who could have
objected to that production. In contrast, an electronic
i nterception, for which the legislature in Ws. St at .

8§ 968.30(9)(a) has authorized suppression when the interception
is unlawful, constitutes a search and seizure under the Fourth

Anmendment . See Katz v. United States, 389 U S. 347, 352-53

(1967).

1189 Moreover, Ws. Stat. 8 968.30(9)(a) is not the only
statute in which the legislature neant to place limts on the
adm ssion of evidence obtained in violation of a statute.
Wsconsin Stat. § 938.31(3)(b) also provides that a juvenile's
statenent taken "during a custodial interrogation is not
adm ssible in evidence against the juvenile in any court
proceeding alleging the juvenile to be delinquent,” unless the

juvenile's statenment is taken in conformance with the statute's

18
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provi si ons. The underlying concern for the interrogation of a
juvenile in custody has constitutional roots. The concern is
that a juvenile in custody nay be conpelled to testify against
hi msel f; and therefore, certain safeguards are required in order
to preserve his right against conpelled self-incrimnation.

State v. Jerrell CJ., 2005 W 105, 930, 283 Ws. 2d 145, 699

N. W2d 110. Therefore, in both instances where the |egislature
specifically has authorized the suppression of evidence because
a statutory directive was not followed, the policy underlying
the statute is the protection of a constitutional right.

1190 Accordingly, | conclude that when the |egislature
intended to authorize suppression as a remedy for non-conpliance
with a statute, it specifically stated that "suppression”™ was

the renmedy for that statutory violation. See State .

Chri stensen, 2007 W App 170, 917, 304 Ws. 2d 147, 737 N W2d

38 (interpreting Ws. St at. § 968.30(9)(a) as providing
suppression for comunications inproperly intercepted). I n
addition, in the statutes where the |egislature authorized such
a renedy, constitutional rights underlie the statutes.
Therefore, | conclude that the legislature did not authorize the
courts to suppress evidence that is obtained in violation of
Ws. Stat. 8§ 968. 135.

191 In sum because nore than 20 years of precedent of the
appellate courts of this state have required that the statute
specifically authorize suppression as a renedy for a statutory
violation before suppression may be enployed, and because the

| egi sl ature has not done so here, | conclude that the circuit

19
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court erroneously exercised its discretion when it suppressed
Popenhagen's bank records based on the circuit court's failure
to find probable cause to issue the subpoena. As | have
expl ai ned above, the ngjority opinion's analysis of the issue is
not well reasoned; it ignores the procedures that occurred
before the trial court in Arnold and does not identify any
conpelling interest that is served by overturning nore than 20
years of well established precedent.

3. I ncrimnating statenents

1192 Wsconsin Stat. 8 968.135 is directed to docunents.
Ver bal statements are not nment i oned in t he statute.
Accordingly, the target of the subpoena has no obligation to
produce verbal statements. Therefore, a notion to "quash” and a
nmotion to "limt" brought wunder the provisions of 8§ 968.135
could not affect a verbal statenent. Those notions affect only
the scope of the production of docunments. However, the majority
opi nion upholds the circuit court's suppression of Popenhagen's
incrimnating statenments, as well as the suppression of her bank
records. *®

1193 Because Popenhagen's incrimnating statenments were

acquired indirectly as a result of the subpoena for her bank

records, Popenhagen' s statenent s constitute "derivative
evidence." State v. @ns, 69 Ws. 2d 513, 515, 230 N.wW2d 813
(1975). There is no statutory basis for excluding her

statenents because Ws. Stat. 8§ 968.135, by its unanbiguous

8 Mpjority op., T91.
20
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terms, applies only to "docunents.” See Raflik, 248 Ws. 2d

593, 9Y15; see also Swift, 173 Ws. 2d at 886.

1194 Popenhagen does not argue that this derivative
evi dence should be suppressed because Ws. Stat. § 968.135 was
vi ol at ed. Rat her, she argues that suppression is warranted
because bank records are protected under the state and federa
constitutions. Therefore, in order to have the authority to
suppress Popenhagen's statenents, we would be required to
engraft the constitutional doctrine, "fruit of the poisonous
tree,” onto a statutory violation.

1195 The majority opinion does not address Popenhagen's
constitutional argunent. Instead, it creates an argunent that
no party made, and then it decides the issue it created by
concluding that W s. St at . § 968.135 provides for t he
suppressi on of derivative evidence.'” The majority opinion cites
no precedent for its concl usion. | ndeed, there is no precedent
for such a decision. To the contrary, there is 20 years of
precedent against it, which the mgjority opinion discards
wi thout any reasoned discussion of why such a drastic step is
necessary.

1196 To anplify the msguided nature of the majority's
analysis, it is necessary to provide a brief sketch of the
standard application of the exclusionary rule.

1197 The exclusionary rule nmay operate to suppress
derivative evidence, such as Popenhagen's statenents, when a

consti tutional viol ati on has occurred "under certain

7 d.
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circunstances, via the fruit of the poisonous tree doctrine, if

such evi dence is obt ai ned by expl oi tation of

illegality. State v. Knapp, 2005 W 127, 924, 285 Ws. 2d 86

700 N.W2d 899 (hereinafter referred to as Knapp 11)*® (quoting
Wng Sun v. United States, 371 U S. 471, 485-88 (1963)). The

fruit of the poisonous tree doctrine is designed to "'deter
future unlawful police conduct."'" ld., 922 (quoting United
States v. Calandra, 414 U S. 338, 347 (1974)). It is not

enpl oyed when there has been no unreasonable and bad-faith

police conduct. Powel |, 428 U. S. at 482; Knapp Il, 285 Ws. 2d
86, 9174-75.

1198 In Knapp Il, we excluded certain evidence based on
police msconduct. Knapp Il, 285 Ws. 2d 86, Y75. CQur decision

was driven by law enforcenent's intentional violation of Knapp's
Mranda rights. 1d. However, Knapp Il stands in stark contrast
with this case. First, Knapp Il is based on a Mranda
violation, which is a judicially-created doctrine grounded in
protecting a crimnal defendant's constitutional right to remain
silent. Here, as | explain below, no constitutionally related
issue is presented, and the nmajority opinion has referred to no
vi ol ati on of Popenhagen's constitutional rights. Second, while
Knapp || provides an exanple of circunstances in which

application of the exclusionary rule furthers the policy of

18 Sstate v. Knapp, 2005 W 127, 285 Ws. 2d 86, 700 N. W 2d
899 (hereinafter referred to as Knapp Il), is a second decision
by this court, made after remand from the United States Suprene
Court after it issued United States v. Patane, 542 U S. 630
(2004).
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deterring deliberate, illegal police conduct, the case before us
mani fests the absence of any "need for deterrence.” Id., 974

(quoting State v. Knapp, 2003 W 121, 76 n.15, 265 Ws. 2d 278,

666 N W2d 881 (hereinafter referred to as "Knapp 1")).
Instead, the parties agree that the police officers acted in
accordance with the law and in good faith. The error here was
the <circuit court's inadvertently failing to ask for the
affidavit before signing the warrants.

1199 Even when a constitutional right has been affected,
suppression  of derivative evidence is not automatical ly

accorded. United States v. Leon, 468 U.S. 897, 916 (1984). The

remedy of suppression of evidence "is designed to deter police
m sconduct rather than to punish the errors of judges and
magi strates.” 1d.

200 No police m sconduct is even alleged to have occurred
her e. Instead, all agree that an officer involved in the
investigation of the theft from Save-Mre had prepared a
probabl e cause affidavit, but apparently, it did not reach the
circuit court. Judge Mangerson expressed surprise and di smay
that his signature was affixed to a subpoena that did not
conport with Wsconsin statute. Courts have been loathe to
excl ude evidence obtained as a result of an error conmitted by a

di spassionate jurist. See, e.g., Arizona v. Evans, 514 U S. 1,

14-16 (1995); Leon, 468 U S. at 916; United States v. Hi cknan,

870 F. Supp. 709 (WD. Va. 1994). Yet, the mmjority opinion

does so here, and as a result, effective prosecution of
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Popenhagen for stealing nore than $29,000 from her enployer will
be hanpered significantly.

201 Accordingly, it is an enornous expansion of the rights
of a defendant in a crimnal case to engraft the fruit of the
poi sonous tree doctrine onto a statutory violation where no
constitutional right was also at issue and no police m sconduct
caused the wviolation. However, that is exactly what the
majority opinion does.'® The najority opinion is careful not to
use the termnology associated with suppression of derivative
evidence that arises froma constitutional violation, "the fruit
of the poisonous tree,”" because it does not address a
constitutional vi ol ati on. However, the mjority opinion
achieves an end result that heretofore could be acconplished
only when a constitutional violation had occurred or a statute
specifically authorized suppression of derivative evidence, as
Ws. Stat. 8§ 968.30(9)(a) does. By not nam ng the doctrine that
it is actually applying, the najority opinion remnds ne of a
prior statement of Chief Justice Abrahanson: "Li ke any
illusionist's magical sleight of hand, the mpjority opinion is
nmystifying and puzzling, but ultinmately not what it appears.”
State v. Sykes, 2005 W 48, 9148, 279 Ws. 2d 742, 695 N.W2d 277

(Abrahanson, C.J., dissenting).

1202 Moreover, the inadvertent nature  of the error
committed here disposes of another of Popenhagen's argunents.
She contends the lack of a finding of probable cause constitutes

an abuse of process that demands suppression of her statenents.

19 Mpjority op., 781-91.
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Popenhagen is incorrect. Judge Mangerson's and Judge Kinney's
unintentional errors lead to the conclusion that there is
"nothing in the record to suggest that the judges[s] did not

abide by [their respective] responsibilities in acting as

neutral and detached mmgistrate[s]." Nobl e, 253 Ws. 2d 206,
126. Accordingly, there was no abuse of process that would
support exclusion of her incrimnating statenents. Id., T1926-
27.

1203 Therefore, | conclude that Popenhagen's incrimnating

statenents nmade to Oneida police officers after she was
confronted with her bank records cannot be suppressed under the
authority granted in Ws. Stat. 8 968.135 because: (1)
§ 968.135, by its clear, wunambiguous ternms, applies only to
docunents; it has no application to verbal statenents; (2) the
fruit of the poisonous tree doctrine may be applied only to
constitutional violations; and (3) no abuse of process occurred.
B. United States Constitution, Fourth Amendnent

1204 One of the |egal prenm ses upon which the circuit court
based its decision to suppress was its conclusion that
Popenhagen had a constitutionally protected right of privacy in
her bank records. The Fourth Anendnent protects persons from
unr easonabl e searches of their "persons, houses, papers, and

effects . . . ."?° US Const. amend. |V. The United States

20 The Fourth Anmendnent of the United States Constitution
provides in full:

The right of the people to be secure in their

per sons, houses, papers, and ef fects, agai nst
unreasonabl e searches and seizures, shall not be
violated, and no Warrants shall issue, but upon
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Suprene Court held in MIller that the Fourth Anendnent does not
afford a right of privacy in a person's bank records.

1205 M Il er enphasized that bank records are not the type
of "papers" to which the Fourth Amendnent refers. MIller, 425
U S. at 440. According to MIler, bank records are not "private
papers” to which an account holder can assert "ownership" or
"possession”; instead, they are business records belonging to
the bank. 1d. Mreover, bank records do not remain in the sole
custody of the account holder, but rather reside in the custody
of the financial institution. 1d. at 442. |ndeed, the records
have been deliberately exposed to the public and "what a person
knowi ngly exposes to the public . . . is not a subject of Fourth

Amendnent protection.” Id. (quoting Katz, 389 U S at 351).

Furt hernore, bank records

are not confidential conmmunications but [may be]
negotiable instrunments to be used in conmrercial
transacti ons. [ Records such as] financial statenents
and deposi t slips[] contain only i nformation
voluntarily conveyed to the banks and exposed to their
enpl oyees in the ordinary course of business. .
The depositor takes the risk, 1in revealing [her]
affairs to another, that the information wll be
conveyed by that person to the Governnent.

1d. at 442-43.

1206 Popenhagen argues that Mller is not controlling
because the enactnent of the Right to Financial Privacy Act
(Financial Privacy Act), 12 U S. C. § 3401, et seq., effectively

overruled it and, therefore, the Financial Privacy Act entitles

probabl e cause, supported by Gath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.
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citizens to a privacy interest in their bank records.
Accordi ngly, Popenhagen argues that operation of the Financial
Privacy Act nmandates that her bank records and her incul patory
statenents be excluded from evi dence. Popenhagen is m staken.
1207 The Fi nanci al Privacy Act was indeed passed in
response to Mller, but it does not render MIller any |ess
robust in the present context. Wile the Financial Privacy Act
prescri bes the nmeans by which bank records nay be obtained by a
"Governnment authority,” it defines Governnent authority as an
"agency or departnment of the United States, or any officer,
enpl oyee, or agent thereof."” 12 U S.C 8§ 3401(3). Ther ef or e,
the Financial Privacy Act does not apply to subpoenas issued by

a state court. See id.; see also, In re Gand Jury

Applications, 536 N VY.S 2d 939, 942-43 (N.Y. Sup. Ct. 1988);

Ni chols v. Council on Judicial Conplaints, 615 P.2d 280, 282-83

(Ckla. 1980).

1208 Moreover, the renmedy of suppression is unavail able
under the Financial Privacy Act. See 12 U.S.C. 8§ 3417, see
al so, United States v. Daccarett, 6 F.3d 37, 52 (2d Gr. 1993);

United States v. Kington, 801 F.2d 733, 737-38 (5th Cr. 1986),

cert. denied, 481 U S 1014 (1987); United States v. Frazin, 780

F.2d 1461, 1466 (9th Cr. 1986), cert. denied 479 U S. 844

(1986) . Congress provided for injunctive relief and civil
penalties for nonconpliance, and those renedies are exclusive.
12 U.S.C. 8§ 3417. In short, the Financial Privacy Act does not

undercut the holding of Mller. MIller rests on the Fourth

Amendnent and, as controlling Fourth Anendnent precedent, it
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forecl oses suppression of evidence in this case based on the
United States Constitution.
C. W sconsin Constitution, Article I, Section 11

1209 Popenhagen encourages this court to recognize a right
of privacy in bank records under the Wsconsin Constitution. W
interpret the Wsconsin Constitution in a manner that "give[s]
effect to the intent of the franers and of the people who
adopted it." Schilling, 278 Ws. 2d 216, 113 (quoting State v.
Cole, 2003 W 112, 110, 264 Ws. 2d 520, 665 N.wW2d 328). To do
so, we examne "the plain nmeaning of the words in the context
used; the constitutional debates and the practices in existence
at the time of the witing of the constitution; and the earliest
interpretation of the provision by the legislature as nanifested
in the first |aw passed follow ng adoption.” 1d., Y16 (quoting

Ws. Citizens Concerned for Cranes & Doves v. DNR 2004 W 40,

144, 270 Ws. 2d 318, 677 N.W2d 612).

1210 The Wsconsin Constitution's search and seizure
provi sion al nost identically mrrors its federal Fourth
Anmendrment  counterpart. ! Hi storically, Wsconsin courts have
"give[n] effect to the intent of the franers"” of Article I,

Section 11 by interpreting it to provide the same protections as

2L Article 1, Section 11 of the Wsconsin Constitution
provi des:

The right of the people to be secure in their

per sons, houses, papers, and effects agai nst
unreasonable searches and seizures shall not be
violated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.
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the United States Suprenme Court has interpreted the Fourth
Amendnent as providi ng. ld., 913 (quoting Cole, 264 Ws. 2d
520, 4910); see, e.g., State v. Ml one, 2004 W 108, 115, 274

Ws. 2d 540, 683 N.W2d 1 (concluding that the interpretation of
Article 1, Section 11 is consistent with the United States
Suprene Court's jurisprudence construing the Fourth Amendnent);

State v. Guznman, 166 Ws. 2d 577, 586-87, 480 N.W2d 446 (1992)

(explaining that "we have consistently and routinely conforned
the |aw of search and seizure under the Wsconsin Constitution
to the law developed by the United States Supreme Court under
the Fourth Amendnent"); State v. Quy, 172 Ws. 2d 86, 93, 492

N.W2d 311 (1992) (conform ng "Wsconsin's |law of search and

seizure to the law of search and seizure developed by the

Suprene Court—+n part because the text . . . is identical in
all inportant respects").
1211 However, under our authority to interpret t he

Wsconsin Constitution independently from the United States
Constitution, we have not always marched in |ockstep wth
federal jurisprudence. For instance, we recently parted conpany
with a plurality of the United States Supreme Court? to hold
under Wsconsin's Fifth Amendnent anal ogue contained in Article
I, Section 8, that evidence obtained as a result of an
intentional Mranda®® violation nmust be suppressed. Knapp 11,

285 Ws. 2d 86, f2. However, Knapp does not stand for the

proposition that we construe Article 1, Section 11 nore

22 patane, 542 U.S. 630.

22 Mranda v. Arizona, 384 U.S. 436 (1966).
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expansively than the United States Suprenme Court has construed
the Fourth Anendnent. As explained below, we have done so in

only one case. State v. Eason, 2001 W 98, 245 Ws. 2d 206, 629

N. W 2d 625.

212 Popenhagen urges this court to exercise its authority
to independently interpret the Wsconsin Constitution and to
construe Article I, Section 11 in a fashion that would depart
from Mller to hold that the Wsconsin Constitution affords a
right of privacy in one's bank records. As support for her
argunent, Popenhagen points out that several states (California,
Fl ori da, I11inois, Washi ngt on, New Jersey, Pennsyl vani a,
Col orado, and U ah) have rejected the holding of MIler and have
adopted a right of privacy in bank records under their
respective state constitutions. A review of these decisions,
however, reveals that the cases upon which they were based

differ fromthis case in many respects.?

2 The California Supreme Court in Burrows v. Superior
Court, 529 P.2d 590 (Cal. 1974), accorded persons a privacy
interest in their bank records. However, Burrows was decided
two years prior to the United States Suprene Court's deciding
United States v. Mller, 425 U S. 435 (1976), and it was driven
in part by the Fifth Grcuit's soon-to-be-overturned holding in
MIller that people have a right of privacy in regard to their
bank records. Further distinguishing Burrows from the
circunstances here is the California Constitution, which also
contains an express right of privacy that is not present in the
Wsconsin Constitution. See Cal. Const. art. 1, § 1.
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1213 Ut ah, Col orado and Pennsylvania remain the only states
post-MIller to recognize a privacy right in bank records under
state constitutional provisions nearly identical to the Fourth

Amendnent. State v. Thonpson, 810 P.2d 415 (Utah 1991); Charnes

v. D Gaconp, 612 P.2d 1117 (Colo. 1980); Comonwealth v.

DeJohn, 403 A 2d 1283 (Pa. 1979). Courts in these three states
have adopted simlar reasoning for departing from Mller

Custoners of financial institutions expect that docunments that
they voluntarily transmt to those institutions wll remain
private; noreover, these courts reason, disclosures of one's
fi nanci al affairs to t hese institutions are virtually
unavoi dabl e because the demands of nodern society require people

to maintain a bank account. See, e.g., DeJdohn, 403 A 2d at 1289

(citing Burrows, 529 P.2d at 593.)

The Florida Supreme Court's decision in Wnfield v.

Di vision of Pari-Mituel Wagering, 477 So. 2d 544 (Fla. 1985), is
simlarly distinguishable because it was based primarily on
Florida's state constitutional privacy provision. I1linois has
al so seen fit to grant persons a right to privacy in their bank
records under the state constitution, but under a search and
seizure provision drafted nore expansively than the Fourth
Amendnent . People v. Jackson, 452 N E 2d 85 (Ill. App. C.
1983). The Washington Constitution's search and seizure
provision is also drafted nore broadly than the Fourth
Amendnent, providing for broader protection of interests not
provi ded under the United States Constitution, including a right
to privacy in bank records. State v. Mles, 156 P.3d 864 (Wash

2007) .

Al though the New Jersey Supreme Court expressly held for
the first time in 2005 that its state constitution provides an
expectation of privacy in bank records, in so holding, it
observed that New Jersey courts, l|like the California Suprene
Court in Burrows, recognized a privacy interest in bank records
that pre-dated Ml er. State v. MAllister, 875 A 2d 866 (N.J.
2005).
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1214 While we retain the authority to interpret our state

constitution independently from the United States Constitution,

| would decline to do so here. | observe distinctions between
our Article 1, Section 8 jurisprudence and our Article I,
Section 11 jurisprudence, and | am unpersuaded by Thonpson,

Di G aconp, and DeJohn.

215 First, our jurisprudence denonstrates that this court

has construed Article I, Section 11 consistently with the Fourth
Amendnent . In the nearly 160 years that Article I, Section 11
has graced our state constitution, | located only one instance

in which this court has interpreted that provision differently
fromthe Suprenme Court's interpretation of the Fourth Anendnent.
That case presented the question of whether, and to what extent,
W sconsin should recognize a "good faith" exception to the
exclusionary rule wunder the state constitution. Eason, 245
Ws. 2d 206. Oherwise, this court has manifested an unwaveri ng
commtrment to interpreting Article I, Section 11 uniformy wth
the Suprene Court's interpretation of the Fourth Anmendnent.
Most pertinently with regard to the case at bar, we recently
explained that "Article I, 8 11 of the Wsconsin Constitution
affords individuals no greater privacy expectations than those

provi ded under the Fourth Amendnent." State v. Pallone, 2000 W

77, 181, 236 Ws. 2d 162, 613 N. W 2d 568.
1216 Second, | would decline to adopt the reasoning of

Thonpson, Di G acono, and DeJohn, or t he substantive

interpretations these courts applied to their respective state

constitutions. Those courts declined to follow MIler primarily
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because they found the reasoning of Justice Brennan's Mller
di ssent nore persuasive than the reasoning offered by the MIler

majority. See, e.g., DeJohn, 403 A 2d at 1290; MIller, 425 U S.

at 447-53 (Brennan, J., dissenting). In Swift, the Wsconsin
Court of Appeals inplicitly rejected Justice Brennan's anal ysis,
first by observing that we had recently reaffirmed our
continuing commtnent to interpreting Article |, Section 11 in
conformty with the Fourth Anendnment, and then by concluding
that the defendant had no privacy interest in his bank records
under the state constitution. Swift, 173 Ws. 2d at 882-83.
Accordingly, | conclude that bank custoners have no expectation
of privacy in their bank records because those records do not
reside in the sole custody of the bank custoner, but rather lie
in the custody of the financial institution where they are
expected to be viewed by others. Mller, 425 U S. at 442-43.
217 In addition, when the [|anguage of the Wsconsin
Constitution closely natches that of the United States
Constitution, wthout clear expression from the franers of our
state <constitution indicating an intent to provide greater
protections than those provided wunder the United States
Constitution, we normally interpret the state constitution in
accord with the US. Supreme Court's interpretation of the

federal Constitution. See, e.g., State v. Agnello, 226 Ws. 2d

164, 180-81, 593 N.W2d 427 (1999) (concluding that where "the
| anguage of the provision in the state constitution s
"virtually identical' to that of the federal provision or where

no difference in intent is discernible, Wsconsin courts have
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normally construed the state constitution consistent with the
United States Supreme Court's construction of the federa
[Clonstitution.”). Accordingly, because the |anguage of Article
|, Section 11 alnost identically mrrors the |anguage of the

Fourth Amendnent, and the franmers of the Wsconsin Constitution

declared no intention that Article 1, Section 11 should be
interpreted nore broadly than the Fourth Anmendnent, | would
continue our practice of interpreting Article I, Section 11 in

accord with the Fourth Amendment.

1218 The interests of consi st ency, uniformty, and
predictability are well-served by continuing to interpret
Article I, Section 11 in conformty with the Fourth Amendnent.
Such an approach "reduces to a mnimum the confusion and

uncertainty under which the police nust operate.”™ State v. Fry,

131 Ws. 2d 153, 175, 388 N.W2d 565 (1986), cert. denied, 479

US. 989 (1986). Moreover, continuing to conform Wsconsin
search and seizure law to federal search and seizure law "is not
only consistent with the text of Wsconsin's search and seizure
provision, its constitutional history and its judicial history,
but it is also in accord with sound public policy." 1d. at 175-
76. Accordingly, 1 conclude that Popenhagen does not have a

reasonabl e expectation of privacy in her bank records under the

34



No. 2006AP1114-CR. pdr

W sconsin Constitution.?® Therefore, the Wsconsin Constitution
provi des no basis for suppression.
I11. CONCLUSI ON

1219 | conclude that controlling precedent, as established
nore than 20 years ago by the appellate courts of this state,
precludes suppressing Popenhagen's bank records and her
subsequent incrimnating statenents. | reach this conclusion
because: (1) Ws. Stat. 8 968.135 does not authorize the
suppression of Popenhagen's bank records as a renmedy for the
circuit court's failure to find probable cause that the bank

records were linked to the conmmssion of a crine; and (2)

> My conclusion is in accord with eight of the other states
that have ruled on the issue. State v. Schultz, 850 P.2d 818
(Kan. 1993); Norkin v. Hoey, 586 N Y.S 2d 926 (N Y. App. Dv.
1992); State v. Klattenhoff, 801 P.2d 548 (Haw. 1990); State V.
Union State Bank, 267 N.W2d 777 (N.D. 1978); State v. Fredette,
411 A 2d 65 (Me. 1979); State v. Mlvin, 357 S.E 2d 379 (N C
Ct. App. 1987); Cox v. State, 392 NE 2d 496 (Ind. C. App.
1979).

Mor eover, though not determinative, it is instructive that
the Wsconsin Legislature has been aware of MIller's holding for
31 years and State v. Swift, 173 Ws. 2d 870, 496 N.wW2d 713
(Ct. App. 1993) for nore than 14 years; yet, it has taken no
action to amend the Wsconsin Constitution.
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Popenhagen has no privacy right in her bank records under either
the Fourth Anendnent of the United States Constitution or
Article I, Section 11 of the Wsconsin Constitution.

1220 Accordingly, | would affirm the court of appeals
decision that overturned the circuit court's suppression of
evidence, and | respectfully dissent from the majority opinion
that uphol ds suppression of Popenhagen's bank records and her

subsequent incrimnating statenents.
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