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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed and 

r emanded t he deci s i on of  t he Mar at hon Count y Ci r cui t  Cour t ,  

Vi ncent  K.  Howar d,  Judge.   The ci r cui t  cour t  concl uded t hat  t he 

f or ehead does not  qual i f y as an " ot her  bodi l y member "  under  

Wi sconsi n' s mayhem st at ut e,  Wi s.  St at .  § 940. 21 ( 2003- 04) , 2 and 

i t  concl uded t hat  t he v i ol ent  cr i me i n a school  zone penal t y 

                                                 
1 St at e v.  Qui nt ana,  2007 WI  App 29,  299 Wi s.  2d 234,  729 

N. W. 2d 776.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed,  whi ch f r equent l y occur s 
t hr oughout  t hi s opi ni on.  
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enhancer ,  Wi s.  St at .  § 939. 632,  was unconst i t ut i onal  as appl i ed 

t o Qui nt ana.   The cour t  of  appeal s r ever sed and r emanded,  and 

Qui nt ana pet i t i oned t hi s cour t  f or  r evi ew.   We af f i r m t he cour t  

of  appeal s '  deci s i on.  

¶2 Thi s appeal  pr esent s t he f ol l owi ng t wo i ssues:  Fi r st ,  

we must  deci de whet her  t he f or ehead qual i f i es as an " ot her  

bodi l y member "  under  Wi sconsi n' s mayhem st at ut e.   We concl ude 

t hat  t he f or ehead qual i f i es as an " ot her  bodi l y member "  under  

Wi s.  St at .  § 940. 21,  Mayhem.   Wi sconsi n' s mayhem st at ut e seeks 

t o puni sh t hose who i nt ent i onal l y di sabl e or  di sf i gur e anot her  

per son' s bodi l y member .   The manner  i n whi ch t he l egi s l at ur e 

used t he phr ase,  " ot her  bodi l y member , "  r equi r es t hat  we gi ve 

t hat  phr ase a br oad const r uct i on.   I f  " ot her  bodi l y member "  wer e 

t o be nar r owl y const r ued,  t he const r uct i on woul d pr oduce absur d 

r esul t s,  and t he pur pose of  t he st at ut e woul d easi l y be 

def eat ed.   Because t he l egi s l at ur e i nt ended t he phr ase " ot her  

bodi l y member "  t o be const r ued br oadl y r at her  t han nar r owl y,  t he 

phr ase " ot her  bodi l y member "  i n t he mayhem st at ut e encompasses 

al l  bodi l y par t s,  i ncl udi ng a per son' s f or ehead.   The 

appl i cat i on of  t he mayhem st at ut e i s l i mi t ed by t he need t o 

pr ove t hat  a per son speci f i cal l y i nt ended t o di sabl e or  

di sf i gur e.  

¶3 Second,  we must  deci de whet her  t he v i ol ent  cr i me i n a 

school  zone penal t y enhancer 3 i s  unconst i t ut i onal  as appl i ed t o 

Qui nt ana.   We concl ude t hat  t he v i ol ent  cr i me i n a school  zone 

                                                 
3 Wi sconsi n St at .  § 939. 632.  
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penal t y enhancer  i s not  unconst i t ut i onal  as appl i ed t o Qui nt ana.   

The l egi s l at ur e seeks t o det er  v i ol ent  cr i me near  school s i n an 

ef f or t  t o cr eat e a saf et y zone ar ound school s.   The 1, 000- f oot  

per i met er  i s a r easonabl e di st ance t o t r y t o accompl i sh t hi s 

l egi s l at i ve goal .   Qui nt ana has f ai l ed t o show t hat  t he penal t y 

enhancer  i s unconst i t ut i onal  beyond a r easonabl e doubt .   

I .  FACTS 

¶4 At  appr oxi mat el y f our  o' c l ock i n t he mor ni ng on 

Sept ember  4,  2004,  Leonar d Qui nt ana al l egedl y ent er ed t he 

bedr oom of  hi s s l eepi ng ex- wi f e,  Shannon Qui nt ana,  and st r uck 

her  on t he head wi t h a hammer .   Pol i ce of f i cer s who r esponded t o 

t he scene descr i bed Shannon' s head and hai r  as cover ed i n bl ood,  

and t hey descr i bed a l ar ge amount  of  bl ood l ocat ed at  t he head 

of  t he bed.   Addi t i onal l y,  pol i ce of f i cer s st at ed t hat  t he 

wal l s,  wi ndow shades,  and dr esser  wer e spat t er ed wi t h bl ood.    

¶5 The neur osur geon who t r eat ed Shannon,  Dr .  Denni s 

Mol l man,  t est i f i ed at  Qui nt ana' s pr el i mi nar y hear i ng on Mar ch 

28,  2005.   Dr .  Mol l man st at ed t hat  Shannon suf f er ed 

" appr oxi mat el y t hr ee bl ows t o t he head. "   One bl ow was done wi t h 

a shar p i nst r ument  and r esul t ed i n a scal p l acer at i on t hat  

st ar t ed j ust  above t he eyebr ow and cont i nued t o behi nd t he ear .   

The i mpact  caused a skul l  f r act ur e,  whi ch r esul t ed i n f r agment s 

of  t he skul l  t ear i ng t he l i ni ng of  t he br ai n ot her wi se known as 

t he dur a.   Thi s bl ow al so caused spi nal  f l ui d t o l eak i nt o t he 

wound.   Dr .  Mol l man t est i f i ed t hat  i t  t akes si gni f i cant  f or ce t o 

f r act ur e t he f or ehead par t  of  t he skul l .   He st at ed t hat  t he CT 

scan r eveal ed a " s i gni f i cant  i nt r acr ani al  i nj ur y  wi t h ai r  i nsi de 
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t he br ai n [ and]  bl ood i nsi de t he br ai n. "   He concl uded t hat  t hi s  

" t ype of  i nj ur y car r i es [ t he]  pot ent i al  [ of ]  dyi ng f r om i t . "    

¶6 Shannon suf f er ed t wo ot her  bl ows t o t he head:  one 

l ocat ed on t he l ef t  s i de of  her  head near  t he t empl e r egi on,  and 

t he second l ocat ed on t he r i ght  s i de of  her  head j ust  i n f r ont  

of  t he ear .   Dr .  Mol l man f ur t her  st at ed t hat  Shannon suf f er s 

f r om post - t r aumat i c headaches,  whi ch wi l l  l i kel y be l i f e- l ong,  

and she suf f er s f r om memor y def i c i t s,  whi ch wi l l  pr obabl y end 

wi t hi n a year  of  t he i nj ur y.  

¶7 A cr i mi nal  compl ai nt  was f i l ed on Sept ember  7,  2004. 4  

The mayhem char ge at  i ssue was added i n t he amended i nf or mat i on,  

whi ch was f i l ed November  23,  2005.   I t  char ged Qui nt ana wi t h 

f our  count s:  ( 1)  mayhem,  wi t h v i ol ent  cr i me i n a school  zone,  

domest i c abuse,  and use of  a danger ous weapon enhancer s;  ( 2)  

f i r st - degr ee r eckl ess i nj ur y,  wi t h domest i c abuse and danger ous 

weapon enhancer s;  ( 3)  aggr avat ed bat t er y,  wi t h v i ol ent  cr i me i n 

a school  zone,  domest i c abuse,  and use of  a danger ous weapon 

enhancer s;  and ( 4)  sol i c i t at i on of  f i r st - degr ee i nt ent i onal  

homi ci de.  

                                                 
4 The i ni t i al  cr i mi nal  compl ai nt ,  f i l ed on Sept ember  7,  

2004,  char ged Qui nt ana wi t h one count  of  at t empt ed f i r st - degr ee 
i nt ent i onal  homi ci de wi t h domest i c abuse and danger ous weapon 
enhancer s,  and a second count  of  t hef t  wi t h a domest i c abuse 
enhancer .   The St at e amended t he cr i mi nal  compl ai nt  t wi ce:  f i r st  
t o cor r ect  t he l ast  name of  t he v i ct i m,  and a second t i me t o add 
a t hi r d count ,  sol i c i t at i on of  f i r st - degr ee i nt ent i onal  
homi ci de.   The f i r st  i nf or mat i on f i l ed r ef l ect ed t he count s i n 
t he second amended cr i mi nal  compl ai nt .  
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¶8 Qui nt ana obj ect ed t o t he amended i nf or mat i on.   He 

ar gued t hat ,  as a mat t er  of  l aw,  t he al l egat i ons di d not  suppor t  

t he of f ense of  mayhem,  and t he vi ol ent  cr i me i n a school  zone 

penal t y enhancer  was unconst i t ut i onal  as appl i ed t o hi m.   The 

ci r cui t  cour t  agr eed and concl uded t hat  t he mayhem char ge was 

i mpr oper  because " ot her  bodi l y member "  was l i mi t ed t o t hose 

par t s of  t he body l i s t ed or  associ at ed wi t h t he par t s l i s t ed i n 

t he mayhem st at ut e.   The ci r cui t  cour t  r easoned t hat  ski n or  

bone,  l i ke t hat  f ound i n t he f or ehead,  can be f ound t hr oughout  

t he human body,  and t her ef or e,  i nt er pr et i ng t he st at ut e t o 

i ncl ude t he f or ehead woul d el i mi nat e any l i mi t at i ons i n t he 

mayhem st at ut e as t o what  par t s of  t he body ar e i ncl uded.   The 

ci r cui t  cour t  al so concl uded t hat  t he v i ol ent  cr i me i n a school  

zone penal t y enhancer  was unconst i t ut i onal  as appl i ed t o 

Qui nt ana because i t  i s  ext r emel y unl i kel y t hat  " domest i c  

v i ol ence"  woul d ever  endanger  st udent s i n school ,  and t he 

pr oxi mi t y of  t he school  bear s no l ogi cal  r el at i onshi p t o a 

l egi t i mat e gover nment  i nt er est .    

¶9 I n a publ i shed deci s i on,  t he cour t  of  appeal s  r ever sed 

t he ci r cui t  cour t ' s  or der .   St at e v.  Qui nt ana,  2007 WI  App 29,  

299 Wi s.  2d 234,  729 N. W. 2d 776.   I t  concl uded t hat  " t he mayhem 

st at ut e cover s cut t i ng or  mut i l at i on t o t he f or ehead. "   I d. ,  

¶17.   I t  r easoned t hat  because t he f or ehead i s ski n and bone 

pr ot ect i ng par t s of  t he br ai n,  an at t ack on t he f or ehead 

t hr eat ens i nj ur y t o t he br ai n.   Ther ef or e,  t he f or ehead i s an 

" ot her  bodi l y member . "   The cour t ,  however ,  decl i ned t o concl ude 

t hat  t he ent i r e head was an " ot her  bodi l y member . "     



No.  2006AP499- CR    

 

6 
 

¶10 The cour t  of  appeal s al so concl uded t hat  t he v i ol ent  

cr i me i n a school  zone penal t y enhancer ,  Wi s.  St at .  § 939. 632,  

i s not  unconst i t ut i onal  as appl i ed t o Qui nt ana because t her e ar e 

" r at i onal ,  r easonabl e bases"  f or  t he penal t y enhancer .   The 

cour t  r easoned t hat  i t  i s  c l ear  t he l egi s l at ur e sought  t o cr eat e 

a pr ot ect i ve zone ar ound school s r egar dl ess of  t i me of  day,  

cal endar  dat e,  or  whet her  chi l dr en ar e act ual l y pr esent .   The 

cour t  of  appeal s was per suaded by t he St at e' s l i s t  of  pl ausi bl e 

r easons f or  t he st at ut e' s cr eat i on,  such as chi l dr en congr egat e 

ar ound school s,  i ncr eased concent r at i on of  chi l dr en near  

school s,  and t he l i kel i hood t hat  v i ol ent  cr i me i n t he home coul d 

" spi l l  over  i nt o publ i c ar eas. "  

I I .  STANDARD OF REVI EW 

¶11 " St at ut or y i nt er pr et at i on i s an i ssue of  l aw whi ch we 

r evi ew de novo.   Whi l e t he r evi ew i s de novo,  t hi s cour t  

benef i t s f r om t he anal yses of  t he c i r cui t  cour t  and t he cour t  of  

appeal s. "   Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶8,  286 

Wi s.  2d 105,  705 N. W. 2d 645.  

¶12 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw,  whi ch t hi s  cour t  det er mi nes i ndependent l y  of  bot h t he 

c i r cui t  cour t  and cour t  of  appeal s but  st i l l  benef i t i ng f r om 

t hei r  anal yses.   St at e v.  Radke,  2003 WI  7,  ¶11,  259 Wi s.  2d 13,  

657 N. W. 2d 66.   " Al l  st at ut es enj oy a pr esumpt i on of  

const i t ut i onal i t y and t he heavy bur den of  over comi ng t hi s 

pr esumpt i on l i es wi t h t he per son at t acki ng t he st at ut e. "   I d.   

" Thi s cour t  wi l l  sust ai n a st at ut e agai nst  a const i t ut i onal  

chal l enge i f  t her e i s ' any r easonabl e basi s '  f or  t he st at ut e"  
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even i f  t hat  r easonabl e basi s i s not  expr essl y st at ed by t he 

l egi s l at ur e.   I d.   " [ I ] f  t he cour t  can concei ve of  f act s on 

whi ch t he l egi s l at i on coul d r easonabl y be based,  i t  must  uphol d 

t he l egi s l at i on as const i t ut i onal . "   I d.  

I I I .  ANALYSI S 

¶13 At  i ssue i n t hi s case i s t he meani ng of  t he phr ase 

" ot her  bodi l y member "  i n Wi s.  St at .  § 940. 21,  Mayhem.   The 

mayhem st at ut e pr ovi des,  " [ w] hoever ,  wi t h i nt ent  t o di sabl e or  

di sf i gur e anot her ,  cut s or  mut i l at es t he t ongue,  eye,  ear ,  nose,  

l i p,  l i mb or  ot her  bodi l y member  of  anot her  i s gui l t y of  a Cl ass 

C f el ony. "   " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Ct .  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Thi s cour t  begi ns st at ut or y i nt er pr et at i on wi t h 

t he l anguage of  a st at ut e.   I d. ,  ¶45.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y and gi ve t he 

l anguage i t s " common,  or di nar y,  and accept ed meani ng,  except  

t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven 

t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.    

¶14 Cont ext  and st r uct ur e of  a st at ut e ar e i mpor t ant  t o 

t he meani ng of  t he st at ut e.   I d. ,  ¶46.   " Ther ef or e,  st at ut or y 

l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  

i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he l anguage 

of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d.   Mor eover ,  t he 

" st at ut or y l anguage i s r ead wher e possi bl e t o gi ve r easonabl e 
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ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   I d.   " A 

st at ut e' s pur pose or  scope may be r eadi l y appar ent  f r om i t s 

pl ai n l anguage or  i t s r el at i onshi p t o sur r oundi ng or  c l osel y-

r el at ed st at ut es——t hat  i s,  f r om i t s cont ext  or  t he st r uct ur e of  

t he st at ut e as a coher ent  whol e. "   I d. ,  ¶49.  

¶15 At  t he out set ,  we acknowl edge t he di f f i cul t y of  

i nt er pr et i ng t hi s st at ut e.   The st at ut or y l anguage of  mayhem i s  

based upon and i s ver y s i mi l ar  t o t he Covent r y Act ——a st at ut e 

f r om sevent eent h cent ur y Engl and.   Some st at es t hat  have 

r et ai ned t he cr i me of  mayhem have moder ni zed t hei r  mayhem 

st at ut es seemi ngl y i n an ef f or t  t o c l ar i f y i t s appl i cat i on.   See 

gener al l y 2 Wayne R.  LaFave,  Subst ant i ve Cr i mi nal  Law § 16. 5,  

599- 600 nn. 6,  7,  and 8 ( 2d ed.  2003)  ( r ef er enci ng cur r ent  mayhem 

st at ut es) .   Our  st at e l egi s l at ur e may f i nd i t  usef ul  t o r e-

exami ne our  mayhem st at ut e.    

A.   Hi st or y of  mayhem 

¶16 The hi st or y of  " mayhem"  and Wi sconsi n' s mayhem st at ut e 

i s qui t e ext ensi ve.   The Engl i sh common- l aw cr i me of  mayhem 

or i gi nat ed f r om t he pr i nci pl e t hat  " he t hat  mai med any man 

wher eby he l ost  any par t  of  hi s body was sent enced t o l ose t he 

l i ke par t . "   Wi l l i am Bl ackst one,  4 Comment ar i es * 206 ( Lewi s ed.  

1897) .   However ,  t he cr i me was soon puni shed by f i ne and 

i mpr i sonment  because puni shment  coul d not  be r epeat ed i f  i t  

r emai ned " an eye f or  an eye. "   I d.   Bl ackst one def i nes mayhem as 

" t he v i ol ent l y depr i v i ng anot her  of  t he use of  such of  hi s 

member s as may r ender  hi m t he l ess abl e,  i n f i ght i ng,  ei t her  t o 

def end hi msel f  or  t o annoy hi s adver sar y. "   I d.  at  * 205.   Thus,  
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at  common l aw i t  was not  mayhem i f  one mer el y di sf i gur ed anot her  

or  even di sabl ed par t s of  t he body not  cr i t i cal  t o f i ght i ng,  

such as t he nose or  ear .   I d.   I t  appear s t hat  t he f i r st  

st at ut or y expr essi on of  mayhem was i n 1403,  whi ch puni shed a 

per son f or  cut t i ng out  t he t ongue or  put t i ng out  t he eye of  a 

per son who coul d t est i f y agai nst  hi m.   I d.  at  * 206.   A 

subsequent  st at ut e puni shed per sons f or  mal i c i ousl y and 

unl awf ul l y cut t i ng of f  t he ear  of  anot her .   I d.  at  * 206- 07.  

¶17 Fol l owi ng t hi s s t at ut e was t he Covent r y Act ,  whi ch was 

" by f ar  t he most  sever e and ef f ect ual "  mayhem st at ut e.   I d.   

Thi s ear l y Engl i sh st at ut e,  whi ch l ai d t he f oundat i on f or  even 

t he moder n day mayhem st at ut e,  was est abl i shed i n 1670.   I d.   I t  

ar ose out  of  an i nci dent  wher eby Si r  John Covent r y ' s nose was 

sl i t  because of  " obnoxi ous wor ds ut t er ed by hi m i n Par l i ament . "   

Rol l i n M.  Per ki ns & Ronal d N.  Boyce,  Cr i mi nal  Law 239 ( 3d ed.  

1982) .   At  common l aw,  such conduct  di d not  const i t ut e mayhem,  

emphasi z i ng t he weakness of  t he l aw of  mayhem.   I d.   As st at ed 

i n Bl ackst one,  t he Covent r y Act  pr ovi ded:  

By t hi s st at ut e i t  i s  enact ed t hat  i f  any per son shal l  
of  mal i ce af or et hought  and by l y i ng i n wai t  unl awf ul l y 
cut  out  or  di sabl e t he t ongue,  put  out  an eye,  s l i t  
t he nose,  cut  of f  a nose or  l i p,  or  cut  of f  or  di sabl e 
any l i mb or  member ,  of  any ot her  per son,  wi t h i nt ent  
t o mai m or  di sf i gur e hi m,  such per son,  hi s 
counsel l or s,  ai der s,  and abet t or s,  shal l  be gui l t y of  
f el ony wi t hout  benef i t  of  c l er gy.  

Bl ackst one,  supr a,  at  * 207 ( emphasi s i ncl uded i n Bl ackst one) .   

" Thi s st at ut e di d not  di spl ace t he Engl i sh common l aw of  mayhem 

[ ]  but  pr ovi ded an i ncr eased penal t y f or  i nt ent i onal  mai mi ng and 
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f or  t he f i r st  t i me ext ended t he cr i me t o i ncl ude [ i nt ent i onal ]  

di sf i gur ement  [ ] . "   Per ki ns & Boyce,  supr a,  at  240 ( f oot not es 

and emphasi s omi t t ed) .   The Covent r y Act  r epr esent ed an 

expansi on of  common- l aw mayhem,  whi ch puni shed onl y f or  

di sabl i ng member s of  t he body i mpor t ant  f or  f i ght i ng.   The 

Covent r y Act  puni shed per sons f or  di sabl i ng ot her  member s of  t he 

body not  cr i t i cal  t o f i ght i ng,  and i t  f ur t her  pr ohi bi t ed t he 

i nt ent i onal  di sf i gur i ng of  anot her  per son.    

¶18 Amer i can mayhem st at ut es i n t he ni net eent h cent ur y 

wer e near l y i dent i cal  t o t he Covent r y Act . 5  Even pr i or  t o 

st at ehood,  t he st at ut es of  Wi sconsi n cont ai ned t he cr i me of  

" mai mi ng or  di sf i gur i ng"  i n al most  i dent i cal  f or m t o t he 

Covent r y Act . 6  Unt i l  1955,  t he mayhem st at ut e r emai ned near l y 
                                                 

5 See,  e. g. ,  Moor e v.  St at e,  3 Pi n.  373 ( Wi s.  1851)  ( c i t i ng 
t o Rev.  St at .  c.  133,  § 31) ;  Fost er  v.  Peopl e,  1 Cow.  Cr .  
Rep.  508,  6 ( N. Y.  1872)  ( c i t i ng 2 Rev.  St at . ,  c.  665,  § 36) ;  
O' Br i en v.  St at e,  21 Ohi o Ci r .  Dec.  33,  1 ( 1908)  ( c i t i ng t o Sec.  
6819 Rev.  St at . ) .   

6 I n t he 1839 St at ut es of  t he Ter r i t or y of  Wi sconsi n,  
Mai mi ng or  di sf i gur i ng,  r ead:  

That  i f  any per son,  wi t h mal i c i ous i nt ent ,  t o 
mai m or  di sf i gur e,  shal l  cut  out  or  mai m t he t ongue,  
put  out  or  dest r oy an eye,  cut  or  t ear  of f  an ear ,  cut  
or  s l i t  or  mut i l at e t he nose or  l i p,  or  cut  of f  or  
di sabl e a l i mb or  member  of  any ot her  per son,  ever y 
such of f ender ,  and ever y per son pr i vy t o such i nt ent ,  
who shal l  be pr esent  ai di ng i n t he commi ssi on of  such 
of f ence,  shal l  be puni shed by i mpr i sonment  i n t he 
st at e pr i son,  not  mor e t han f i ve year s nor  l ess t han 
one year ,  or  by f i ne,  not  exceedi ng one t housand 
dol l ar s nor  l ess t han t wo hundr ed dol l ar s.  

St at ut es of  t he Ter r i t or y of  Wi sconsi n,  An Act  t o Pr ovi de f or  
t he Puni shment  of  Of f ences Agai nst  t he Li ves of  Per sons or  
I ndi v i dual s,  § 9,  348 ( 1839) .  
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unchanged except  f or  an i ncr ease i n t he maxi mum penal t y t o 15 

year s and mi nor  wor d changes,  whi ch ar e i nsi gni f i cant  t o our  

quest i on t oday. 7 

¶19 The l egi s l at ur e r evi sed t he mayhem st at ut e i n 1955 

when i t  r evi sed t he ent i r e Wi sconsi n cr i mi nal  code. 8  The 

Legi s l at i ve Counci l ——Cr i mi nal  Code Advi sor y Commi t t ee——near l y 

r emoved mayhem f r om Wi sconsi n' s cr i mi nal  code. 9  1953 A. B.  100,  

at  70 ( § 340. 21 comment ) .   The counci l  i ni t i al l y  consol i dat ed 

t he 1953 st at ut es of  " mayhem"  and " assaul t ,  gr eat  bodi l y har m"  

i nt o " aggr avat ed bat t er y, "  whi ch i t  def i ned as " [ w] hoever  

                                                 
7 Sect i on 340. 35,  Mayhem,  of  t he 1953 Wi sconsi n St at ut es 

r ead:  

Any per son wi t h mal i c i ous i nt ent  t o mai m or  
di sf i gur e,  who shal l  cut  out  or  mai m t he t ongue,  put  
out  or  dest r oy an eye,  cut  or  t ear  of f  an ear ,  cut ,  
s l i t  or  mut i l at e t he nose or  l i p,  or  cut  or  di sabl e a 
l i mb or  member  of  anot her  per son,  and any per son pr i vy 
t o such i nt ent  who shal l  be pr esent  ai di ng i n t he 
commi ssi on of  such of f ense shal l  be puni shed by 
i mpr i sonment  i n t he st at e pr i son,  not  mor e t han 
f i f t een year s nor  l ess t han one year ,  or  by f i ne not  
exceedi ng f i ve t housand dol l ar s  nor  l ess t han t wo 
hundr ed dol l ar s.   

8 See gener al l y Wi l l i am A.  Pl at z,  The Cr i mi nal  Code,  1956 
Wi s.  L.  Rev.  350 ( 1956)  ( di scuss i ng t he over haul  of  Wi sconsi n' s 
cr i mi nal  code) ;  see al so Wi sconsi n Legi s l at i ve Counci l —Cr i mi nal  
Code Advi sor y Commi t t ee mi nut es r e cr i mi nal  code bi l l ,  1953 A. B.  
100.   The r evi s i ons of  t he code wer e conduct ed by a 16- member  
commi t t ee of  t he Wi sconsi n bar  associ at i on under  t he 
chai r manshi p of  t he Hon.  Edwar d J.  Ruet z,  t echni cal  st af f ,  and 
t he l egi s l at i ve counci l ' s  j udi c i ar y commi t t ee.   Pl at z,  supr a,  at  
351.   

9 See gener al l y Wi sconsi n Legi s l at i ve Counci l —Cr i mi nal  Code 
Advi sor y Commi t t ee mi nut es r e cr i mi nal  code bi l l ,  Apr i l  29,  
1954.    



No.  2006AP499- CR    

 

12 
 

i nt ent i onal l y causes gr eat  bodi l y har m t o anot her  may be 

i mpr i soned not  mor e t han 15 year s. "   I d. ,  at  69- 70.    

¶20 The pr oposed r evi s i ons of  t he cr i mi nal  code i ncl uded 

comment s st at i ng t hat  mayhem woul d now f al l  under  aggr avat ed 

bat t er y and descr i bi ng t hi s change as a " subst ant i al  r est at ement  

of  t he ol d l aw. " 10  I d.  at  69.   However ,  t he l egi s l at ur e 

ul t i mat el y r et ai ned mayhem l ar gel y t o di f f er ent i at e t hose who 

caused gr eat  bodi l y har m,  whi ch r esul t ed i n a di sabl ed or  

di sf i gur ed vi ct i m,  f r om t hose who possessed t he speci f i c  i nt ent  

                                                 
10 1953 A. B.  100,  at  70 ( § 340. 21 comment )  pr ovi des:  

[ Wi sconsi n St at ut e §]  340. 35,  Mayhem deal t  wi t h 
t he common- l aw cr i me of  i nj ur i ng anot her  so t hat  he 
l oses t he use of  one of  hi s member s and i s l ess abl e 
t o f i ght .   I t  al so i ncl uded cer t ai n di sf i gur ement ——
sl i t t i ng or  mut i l at i ng t he nose or  l i p or  cut t i ng of f  
an ear .   Al l  of  t hese woul d come wi t hi n t he def i ni t i on 
of  gr eat  bodi l y har m.   
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t o di sabl e or  di sf i gur e——t he l at t er  puni shi ng much mor e 

sever el y. 11  

¶21 The 1955 r evi sed ver si on r ead:  " Whoever ,  wi t h i nt ent  

t o di sabl e or  di sf i gur e anot her ,  cut s or  mut i l at es t he t ongue,  

eye,  ear ,  nose,  l i p,  l i mb or  ot her  bodi l y member  of  anot her ,  may 

be f i ned not  mor e t han $5, 000 or  i mpr i soned not  mor e t han 15 

year s or  bot h. "   Wi s.  St at .  § 940. 21 ( ef f ect i ve Jul y 1,  1955)  

( emphasi s added) .    

¶22 The phr ase " ot her  bodi l y member "  l i kel y came f r om 

Wi sconsi n' s " gr eat  bodi l y har m"  st at ut e.   Gr eat  bodi l y har m was 

                                                 
11 At  l east  t wo meet i ngs of  t he Cr i mi nal  Code Advi sor y 

Commi t t ee r ef er ence t he mayhem st at ut e.   Of  concer n i n t he f i r st  
meet i ng r ef er enci ng mayhem,  Apr i l  29,  1954,  was i ncor por at i ng 
mayhem i nt o aggr avat ed bat t er y,  and t he penal t y  f or  aggr avat ed 
bat t er y,  whi ch woul d i ncl ude t he acci dent al  cut t i ng of f  of  
anot her ' s nose,  woul d be 15 year s wher eas " a per son who 
i nt ent i onal l y j ust  about  k i l l ed anot her "  onl y f aced a t hr ee- year  
penal t y.   The commi t t ee agr eed t o cont i nue mayhem i n l ar gel y t he 
same l anguage wi t h t he exact  wor di ng t o be wor ked out  by t he 
t echni cal  st af f .   The second meet i ng on June 3,  1954,  appr oved 
t he r evi sed mayhem st at ut e.   Aggr avat ed bat t er y was r educed t o a 
maxi mum 5- year  penal t y f r om 15 year s when i t  no l onger  i ncl uded 
mayhem.   I t  appear s t hat  mayhem was r et ai ned i n or der  t o 
sever el y puni sh t hose who i nt ent i onal l y mai m or  di sf i gur e 
anot her  and t o di st i ngui sh t hose who acci dent al l y cut  of f  
anot her ' s nose ( aggr avat ed bat t er y)  f r om t hose who have a 
speci f i c  i nt ent  t o di sabl e or  di sf i gur e.   Mor eover ,  mayhem was 
r emoved f r om t he aggr avat ed bat t er y st at ut e t o har moni ze t he 
penal t i es f or  aggr avat ed bat t er y——whi ch woul d i ncl ude t he 
acci dent al  cut t i ng of f  of  anot her ' s nose and gi ve r i se t o 15 
year s of  exposur e wi t h mayhem i ncl uded i n t he aggr avat ed bat t er y 
st at ut e but  onl y f i ve year s exposur e wi t h mayhem r emoved f r om 
t he aggr avat ed bat t er y st at ut e——wi t h t he penal t y  f or  " a per son 
who i nt ent i onal l y j ust  about  k i l l ed anot her , "  f aced a t hr ee year  
penal t y.   See Wi sconsi n Legi s l at i ve Counci l —Cr i mi nal  Code 
Advi sor y Commi t t ee mi nut es r e cr i mi nal  code bi l l ,  1953 A. B.  100 
( speci f i cal l y t hose meet i ngs on Apr i l  29 and June 3 of  1954) .    
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def i ned as:  " [ B] odi l y i nj ur y whi ch cr eat es a hi gh pr obabi l i t y  of  

deat h,  or  whi ch causes ser i ous di sf i gur ement ,  or  whi ch causes 

per manent  or  pr ot r act ed l oss or  i mpai r ment  of  t he f unct i on of  

any bodi l y member  or  or gan. "   1953 A. B.  100,  at  14 ( set t i ng 

f or t h t he pr oposed Wi s.  St at .  § 339. 22( 12) ) .    

¶23 Pr i or  t o t he 1955 cr i mi nal  code r evi s i on,  no mayhem 

st at ut e i n Wi sconsi n' s hi st or y  used t he t er m " ot her  bodi l y 

member . "   As pr evi ousl y st at ed,  t he or i gi nal  pl an of  t he 1955 

cr i mi nal  code r evi s i on was t o i ncor por at e mayhem i nt o aggr avat ed 

bat t er y.   Aggr avat ed bat t er y r equi r ed gr eat  bodi l y har m,  whi ch 

i ncl uded " bodi l y member "  as par t  of  i t s  def i ni t i on.   Gr eat  

bodi l y har m appear ed i n t he cr i mi nal  code f or  t he f i r st  t i me i n 

1955. 12  See Chapt er  623,  Laws of  1953 ( ef f ect i ve Jul y 1,  1955 

and def i ned i n sect i on 339. 22( 12) ) .   The def i ni t i on of  " gr eat  

bodi l y har m"  was t aken f r om t he Rest at ement  of  Tor t s § 63 

                                                 
12 However ,  t he gr eat  bodi l y har m st at ut e was r evi sed t he 

ver y next  year  t o add " or  ot her  ser i ous bodi l y i nj ur y"  t o t he 
end of  t he st at ut e.   See Chapt er  696,  Laws of  1955 ( ef f ect i ve 
Jul y 1,  1956) .   I n 1976,  t hi s cour t  concl uded t hat  t he addi t i on 
of  " or  ot her  ser i ous bodi l y i nj ur y"  t o t he end of  t he gr eat  
bodi l y har m st at ut e i n 1956 r epr esent ed a " br oadeni ng of  t he 
scope of  t he st at ut e t o i ncl ude bodi l y i nj ur i es whi ch wer e 
ser i ous,  al t hough not  of  t he same t ype or  cat egor y as t hose 
r eci t ed i n t he st at ut e. "   La Bar ge v.  St at e,  74 Wi s.  2d 327,  
331- 32,  246 N. W. 2d 794 ( 1976) .   Today,  gr eat  bodi l y har m r eads:  
" ' Gr eat  bodi l y  har m'  means bodi l y i nj ur y whi ch cr eat es a 
subst ant i al  r i sk  of  deat h,  or  whi ch causes ser i ous per manent  
di sf i gur ement ,  or  whi ch causes a per manent  or  pr ot r act ed l oss or  
i mpai r ment  of  t he f unct i on of  any bodi l y member  or  or gan or  
ot her  ser i ous bodi l y i nj ur y. "   Wi s.  St at .  § 939. 22( 14) .   
" ' Bodi l y har m'  means physi cal  pai n or  i nj ur y,  i l l ness,  or  any 
i mpai r ment  of  physi cal  condi t i on. "   Wi s.  St at .  § 939. 22( 4) .  
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cmt .  b,  whi ch speci f i cal l y ment i ons mayhem. 13  Whi l e t he phr ase 

" ot her  bodi l y member "  l i kel y came f r om t he gr eat  bodi l y har m 

st at ut e,  t hi s does not  expl ai n or  pr ovi de i nsi ght  as t o what  

" ot her  bodi l y member "  means f or  pur poses of  our  anal ysi s.    

¶24 The onl y r ecent  changes t o t he mayhem st at ut e occur r ed 

i n 1977 when t he l egi s l at ur e c l assi f i ed mayhem as a Cl ass B 

f el ony and 2001 when i t  was r ecl assi f i ed as a Cl ass C f el ony,  

t hus r evi s i ng onl y t he penal t y por t i on of  t he st at ut e. 14  The 

cur r ent  ver si on of  Wi sconsi n' s mayhem st at ut e r eads:   

Whoever ,  wi t h i nt ent  t o di sabl e or  di sf i gur e 
anot her ,  cut s or  mut i l at es t he t ongue,  eye,  ear ,  nose,  
l i p,  l i mb or  ot her  bodi l y member  of  anot her  i s gui l t y 
of  a Cl ass C f el ony.  

                                                 
13 The 1955 def i ni t i on of  " gr eat  bodi l y har m"  was t aken f r om 

Rest at ement  of  Tor t s § 63 cmt .  b,  whi ch r ead:  

Meani ng of  " ser i ous bodi l y har m. "   The phr ase " ser i ous 
bodi l y har m"  i s used t o descr i be a bodi l y har m,  t he 
consequence of  whi ch i s so gr ave or  ser i ous t hat  i t  i s  
r egar ded as di f f er i ng i n k i nd,  and not  mer el y i n 
degr ee,  f r om ot her  bodi l y har m.   A har m whi ch cr eat es 
a subst ant i al  r i sk of  f at al  consequences i s a " ser i ous 
bodi l y har m"  as i s a har m,  t he i nf l i c t i on of  whi ch 
const i t ut es t he cr i me of  mayhem.   The per manent  or  
pr ot r act ed l oss of  t he f unct i on of  any i mpor t ant  
member  or  or gan i s al so a " ser i ous bodi l y har m. "  

See 1953 A. B.  100,  at  14 ( § 339. 22( 12)  comment ) .    

14 Bot h t he 1977 and 2001 cl assi f i cat i ons wer e based on t he 
degr ee of  act ual  or  pot ent i al  har m i nvol ved i n t he commi ssi on of  
t he cr i me i n quest i on.   The 2001 cl assi f i cat i on aut omat i cal l y 
moved al l  1977 Cl ass B f el oni es t o Cl ass C f el oni es,  and t hen 
each was r evi ewed t o ensur e pr oper  and consi st ent  pl acement  wi t h 
t he code.   See Cl assi f y i ng Penal t i es t o t he Cr i mi nal  Code:  
Repor t  t o t he 1973 Legi s l at ur e,  pg.  11 ( 1973) ;  Cr i mi nal  
Penal t i es St udy Commi t t ee,  Fi nal  Repor t ,  pgs.  1- 14,  24 ( August  
31,  1999) .    
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Wi s.  St at .  § 940. 21 ( emphasi s added) . 15 

B.   I nt er pr et at i on of  Wi sconsi n' s mayhem st at ut e 

¶25 The r at i onal e under l y i ng t he moder n mayhem st at ut e i s  

t he " pr eser vat i on of  t he nat ur al  compl et eness and nor mal  

appear ance of  t he human f ace and body,  and not ,  as or i gi nal l y,  

t he pr eser vat i on of  t he sover ei gn' s r i ght  t o t he ef f ect i ve 

mi l i t ar y assi st ance of  hi s subj ect s. "   2 LaFave,  supr a,  § 16. 5,  

at  600.   The Covent r y Act  changed t he r at i onal e t o pr ot ect i ng 

mor e t han j ust  t hose par t s of  t he body cr i t i cal  t o f i ght i ng.   " A 

st at ut e must  be const r ued,  [ ]  i n l i ght  of  i t s  mani f est  obj ect ,  

t he evi l  sought  t o be r emedi ed. "   St at e v.  Cl ausen,  105 

Wi s.  2d 231,  239,  313 N. W. 2d 819 ( 1982) .   The pur pose of  

Wi sconsi n' s mayhem st at ut e i s t o puni sh t hose who i nt ent i onal l y 

di sabl e or  di sf i gur e anot her  by cut t i ng or  mut i l at i ng t he 

v i ct i m' s member ( s)  i ncl udi ng " ot her  bodi l y member ( s) , "  but  t he 

phr ase " ot her  bodi l y member "  r ai ses a quest i on as t o what  par t s 

of  t he body——i f  any——t he mayhem st at ut e i s l i mi t ed.    

¶26 However ,  t he manner  i n whi ch t he l egi s l at ur e uses t he 

phr ase " ot her  bodi l y member "  i ndi cat es t hat  i t  i nt ended t he 

phr ase t o be const r ued br oadl y and not  i n a r est r i ct i ve manner .   

The speci f i c  t er ms l i s t ed i n t he st at ut e have no common f eat ur e 

                                                 
15 Onl y a f ew moder n day cr i mi nal  codes r et ai n t he st and 

al one cr i me of  mayhem.   2 Wayne R.  LaFave,  Subst ant i ve Cr i mi nal  
Law § 16. 5( b)  ( 2d ed.  2003)  ( c i t i ng t o Cal .  Penal  Code § 205;  
Mass.  Gen.  Laws Ann.  ch.  265,  § 14;  Mi ch.  Comp.  Laws Ann.  
§ 750. 397;  Mi ss.  Code Ann.  § 97- 3- 59;  Ut ah Code Ann.  § 76- 5- 105;  
and Wi s.  St at .  Ann.  § 940. 21) .  
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or  c l ass f r om whi ch one coul d ascer t ai n an i nt ent i on t o r est r i ct  

t he meani ng of  t he gener al  t er m.  

¶27 Ej usdem gener i s,  a canon of  const r uct i on,  i nst r uct s 

t hat  when gener al  wor ds f ol l ow speci f i c  wor ds i n t he st at ut or y 

t ext ,  t he gener al  wor ds shoul d be const r ued i n l i ght  of  t he 

speci f i c  wor ds l i s t ed.   Thus,  t he gener al  wor d or  phr ase wi l l  

encompass onl y t hi ngs of  t he same t ype as t hose speci f i c  wor ds 

l i s t ed.   Adams Out door  Adver . ,  Lt d.  v.  Ci t y of  Madi son,  2006 WI  

104,  ¶62 n. 15,  294 Wi s.  2d 441,  717 N. W. 2d 803.   Legi s l at ur es 

use t hi s common dr af t i ng t echni que t o save t he l egi s l at ur e t he 

t i me and ef f or t  of  spel l i ng out  ever y possi bl e s i t uat i on i n 

whi ch t he st at ut e coul d appl y.   2A Nor man J.  Si nger  & J. D.  

Shambi e Si nger ,  Sut her l and St at ut es and St at ut or y Const r uct i on 

§ 47. 17,  at  370- 73 ( 7t h ed.  2007) .    

¶28  I n t he case at  hand,  we can di scer n no cl ass t hat  

encompasses al l  of  t he speci f i c  t er ms l i s t ed.   When speci f i c  

t er ms do not  suggest  a par t i cul ar  c l ass,  t he r ul e of  ej usdem 

gener i s does not  appl y.   I d. ,  § 47. 20.      

¶29 The r el evant  t er ms enumer at ed i n t he mayhem st at ut e 

ar e:  t ongue,  eye,  ear ,  nose,  l i p,  l i mb or  ot her  bodi l y member .   

We f i r st  l ook t o det er mi ne whet her  t her e i s a common cl ass t hat  

can be der i ved f r om t he speci f i c  enumer at ed t er ms.   One possi bl e 

c l ass may be par t s of  t he body t hat  pr ot r ude f r om t he body,  but  

t he eyes and t ongue do not  nat ur al l y pr ot r ude f r om t he body l i ke 

t he ear s,  nose and l i mbs.   I f  not  f or  t he i ncl us i on of  t he wor d 

" l i mb, "  t he c l ass coul d be " cr uci al  ar eas of  t he f ace, "  but  t he 

i nser t i on of  t he wor d l i mb r ender s t hi s unusabl e as a c l ass.    
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¶30 The t ongue,  eyes,  ear s,  and nose ar e al l  associ at ed 

wi t h one of  t he f i ve senses,  but  t he l i ps and l i mbs ar e not  

unl ess you consi der  sense of  t ouch.   However ,  sense of  t ouch 

coul d i ncor por at e t he ent i r e body,  so t hat  does not  assi st  us i n 

t r y i ng t o l i mi t  t he def i ni t i on of  t he gener al  t er m.   

Fur t her mor e,  member  i ncl udes i nt er nal  or gans,  as we know f r om 

t he di ct i onar y and Moor e v.  St at e,  3 Pi n.  373 ( Wi s.  1851) ,  but  

we can di scer n no " c l ass"  f r om t he speci f i c  t er ms i n t he 

enumer at ed l i s t  t hat  woul d al so i ncl ude i nt er nal  or gans.    

¶31 When no cl ass can be di scer ned,  t he canon of  ej usdem 

gener i s cannot  be used.   See 2A Si nger  et  al . ,  supr a,  § 47. 20.   

Mor e si gni f i cant ,  when a c l ass cannot  be ascer t ai ned,  i t  

i ndi cat es t hat  t he l egi s l at ur e di d not  i nt end f or  t he gener al  

t er m t o be l i mi t ed by t he speci f i c  t er ms l i s t ed i n t he st at ut e.   

See i d.  at  n. 3 ( r ef er enci ng a number  of  st at e and f eder al  cases 

i ncl udi ng Uni t ed St at es v.  Lawr ence,  26 F.  Cas.  878 

( C. C. S. D. N. Y.  1875) ,  whi ch concl uded t hat  t he l i s t ed i t ems had 

no common f eat ur es f r om whi ch one coul d ascer t ai n an i nt ent i on 

t o r est r i ct  t he meani ng of  t he gener al  t er m) .  

¶32 When t he l egi s l at ur e does not  use wor ds i n a 

r est r i ct ed manner ,  t he gener al  t er ms shoul d be i nt er pr et ed 

br oadl y t o gi ve ef f ect  t o t he l egi s l at ur e' s i nt ent .   I n 

Hel ver i ng v.  St ockhol ms Enski l da Bank,  t he Uni t ed St at es Supr eme 

Cour t  st at ed:  

To ascer t ai n t he meani ng of  t he wor ds of  a st at ut e,  
t hey may be submi t t ed t o t he t est  of  al l  appr opr i at e 
canons of  st at ut or y const r uct i on,  of  whi ch t he r ul e of  
ej usdem gener i s i s onl y one.   I f ,  upon a consi der at i on 



No.  2006AP499- CR    

 

19 
 

of  t he cont ext  and t he obj ect s sought  t o be at t ai ned 
and of  t he act  as a whol e,  i t  adequat el y appear s t hat  
t he gener al  wor ds wer e not  used i n t he r est r i ct ed 
sense suggest ed by t he r ul e,  we must  gi ve ef f ect  t o 
t he concl usi on af f or ded by t he wi der  v i ew i n or der  
t hat  t he wi l l  of  t he Legi s l at ur e shal l  not  f ai l .  

Hel ver i ng,  293 U. S.  84,  89 ( 1934)  ( emphasi s added) .  

¶33 Because we can di scer n no cl ass f r om t he speci f i c  

t er ms l i s t ed i n t he st at ut e,  we must  concl ude t hat  t he 

l egi s l at ur e di d not  use " ot her  bodi l y member " ——f or mer l y known as 

" member " ——i n a r est r i ct i ve sense.   Thus,  t he l egi s l at ur e 

i nt ended i t  t o be i nt er pr et ed br oadl y.   As a r esul t ,  usi ng t he 

phr ase " ot her  bodi l y member "  al ong wi t h t he ot her  par t s of  t he 

body l i s t ed i n t he st at ut e r ender s t he r est  of  t he human body 

i ncl uded wi t hi n t he meani ng of  t he mayhem st at ut e.   I n shor t ,  

" ot her  bodi l y member "  encompasses al l  bodi l y par t s.  

¶34 Qui nt ana asser t s t hat  t he cover ed " c l ass"  i s l i mi t ed 

t o speci f i c  par t s of  t he body t hat  ser ve a f unct i on on t hei r  

own,  and i f  t hose par t s ar e t aken away,  a per son coul d st i l l  

l i ve.   However ,  t hi s i s unwor kabl e as a " c l ass"  t o det er mi ne t he 

scope of  " ot her  bodi l y member "  because i t  l eads t o absur d 

r esul t s.   For  exampl e,  f ol l owi ng Qui nt ana' s l ogi c,  s i nce we have 

t wo ki dneys,  t hey ar e member s,  but  because we have onl y one 

l i ver ,  i t  i s  not  a member .   Bot h t he k i dney and l i ver  ar e of  t he 

same cl ass,  i nt er nal  or gans,  yet ,  i f  one i s t aken away a per son 

di es but  i f  t he ot her  i s t aken away t he per son may st i l l  l i ve.   

Thi s pr act i cal  appl i cat i on of  Qui nt ana' s ar gument  shows why i t  

i s  absur d.   As a r esul t ,  because no cl ass can be di scer ned,  t he 
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canon of  ej usdem gener i s must  not  be used,  and we must  i nt er pr et  

t he phr ase br oadl y.  

¶35 Qui nt ana al so put s f or t h t he r ul e of  nosci t ur  a soci i s 

t o suppor t  hi s ar gument .   Thi s canon i nst r uct s t hat  wor ds ar e 

known f r om t hei r  associ at es.   Wi sconsi n Ci t i zens Concer ned f or  

Cr anes & Doves v.  DNR,  2004 WI  40,  ¶40,  270 Wi s.  2d 318,  677 

N. W. 2d 612.   " [ A] n uncl ear  st at ut or y t er m shoul d be under st ood 

i n t he same sense as t he wor ds i mmedi at el y sur r oundi ng or  

coupl ed wi t h i t . "   I d.   Thi s canon i s a var i at i on of  ej usdem 

gener i s.   2A Si nger  et  al . ,  supr a,  § 47. 17.   However ,  t hi s canon 

does not  appl y i n t hi s case because t he speci f i c  wor ds l i s t ed do 

not  have si mi l ar  meani ng except  t hat  t hey ar e al l  member s,  whi ch 

pr ovi des l i t t l e gui dance i n def i ni ng " ot her  bodi l y member . "   

Rat her ,  t hi s woul d suggest  t hat  " ot her  bodi l y member "  i s an 

expansi ve,  not  r est r i ct i ve t er m added t o t he end of  t he st at ut e 

i n or der  t o cover  t hose ot her  member s not  speci f i cal l y l i s t ed.    

¶36 I f  t he t er m " member " ——or  " ot her  bodi l y member "  as i t  

i s  used i n t he cur r ent  mayhem st at ut e——wer e const r ai ned t o 

excl ude t he f or ehead,  as Qui nt ana ur ges,  t hi s woul d l ead t o 

absur d r esul t s t hat  woul d f r ust r at e t he pur pose of  t he st at ut e.   

See gener al l y St at e v.  Mor se,  126 Wi s.  2d 1,  4,  374 N. W. 2d 388 

( Ct .  App.  1985)  ( concl udi ng,  " [ t ] o def i ne vagi na accor di ng t o 

i t s medi cal  def i ni t i on woul d per mi t  a def endant  t o t ouch al most  

t he ent i r e f emal e ext er nal  geni t al i a wi t hout  l egal  consequence, "  

whi ch i s cont r ar y t o t he l egi s l at ur e' s i nt ent  and woul d l ead t o 

absur d r esul t s i f  const r ued so nar r owl y) .    
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¶37 For  exampl e,  i f  a def endant  pour ed aci d over  a 

v i ct i m' s l eg——a l i mb——causi ng per manent  di sf i gur ement ,  i t  coul d 

l ead t o a mayhem convi ct i on so l ong as t he ot her  el ement s of  t he 

st at ut e wer e met . 16  See 2 LaFave,  supr a,  § 16. 5( c)  ( st at i ng " [ a]  

moder n weapon of  some pot ency i s aci d t hr own at  t he v i ct i m' s 

f ace or  body" ) ;  see,  e. g. ,  Lawr ence Van Gel der ,  Vi ct or  Ri esel ,  

81,  Col umni st  Bl i nded by Aci d At t ack,  Di es,  N. Y.  Ti mes,  Jan.  5,  

1995 ( descr i bi ng t he hor r i f i c  aci d at t ack i n 1956 t hat  bl i nded 

t he syndi cat ed l abor  col umni st ) .   However ,  under  Qui nt ana' s 

i nt er pr et at i on of  " ot her  bodi l y  member , "  i f  a def endant ,  who 

possessed t he r equi s i t e i nt ent ,  pour ed aci d over  a v i ct i m' s head 

wi t hout  per manent l y di sf i gur i ng or  di sabl i ng t he v i ct i m' s eyes,  

nose,  ear ,  or  l i p,  i t  woul d not  const i t ut e mayhem even t hough 

t he def endant  had i nt ent i onal l y,  per manent l y di sf i gur ed t he 

vi ct i m' s head and appear ance——t he ver y evi l  t he mayhem st at ut e 

seeks t o puni sh.    

¶38 Consi der  al so t he nonconsensual ,  per manent  t at t ooi ng 

or  br andi ng of  anot her ' s f or ehead,  whi ch cer t ai nl y i s a 

pr omi nent  l ocat i on f or  an unwant ed mar k.   See,  e. g. ,  Peopl e v.  

Page,  104 Cal .  App.  3d 569,  576- 77 ( 1980)  ( concl udi ng t hat  t he 

nonconsensual  t at t ooi ng of  a woman' s br east  const i t ut es mayhem,  

but  concl udi ng t he t at t ooi ng of  t he abdomen i s quest i onabl e 

because t he abdomen may not  qual i f y as a member ) .   A def endant  

coul d t at t oo t he most  obscene symbol  i magi nabl e on t he f or ehead 

                                                 
16 See ¶¶70- 73 of  t hi s opi ni on f or  a di scussi on r egar di ng 

t he el ement s of  mayhem under  Wi s.  St at .  § 940. 21.  
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of  anot her  and not  be gui l t y of  mayhem under  Qui nt ana' s t heor y,  

but  he or  she woul d be gui l t y of  mayhem i f  t he t at t oo or  br and 

appear ed on t he vi ct i m' s ar m.   These scenar i os pr oduce absur d 

r esul t s when a hei nous act  const i t ut es mayhem i f  t he v i ct i m' s 

l eg i s i nvol ved,  but  i t  i s  not  mayhem when t he ver y same act  

i nvol ves t he f or ehead,  whi ch i s a much mor e pr omi nent  and 

di f f i cul t  ar ea of  t he body t o hi de f r om t he vi ew of  ot her s.   The 

same absur d r esul t s ar i se i n a number  of  ot her  scenar i os,  such 

as cut t i ng and bur ni ng t he l eg,  whi ch coul d const i t ut e mayhem,  

but  t he same act  t o t he f or ehead woul d not  be mayhem.  

¶39 The mayhem st at ut e seeks t o puni sh t hose who 

i nt ent i onal l y di sabl e or  di sf i gur e anot her  per son' s bodi l y 

member .   Absur d r esul t s woul d cer t ai nl y ar i se i f  t he f or ehead 

wer e excl uded.   For  exampl e,  di sabl i ng t he nose i s mayhem,  but  

di sabl i ng t he f or ehead,  whi ch pr ot ect s one of  t he most  i mpor t ant  

or gans of  t he body,  woul d not  const i t ut e mayhem.   A st at ut e must  

be i nt er pr et ed i n l i ght  of  i t s  mani f est  obj ect ;  t her ef or e,  we 

concl ude t hat  t he f or ehead qual i f i es as an " ot her  bodi l y  

member . "    

¶40 The l egi s l at ur e r eaf f i r med i t s i nt er est  i n sever el y 

puni shi ng t he i nt ent i onal  di sabl i ng or  di sf i gur i ng of  anot her  

when i t  r et ai ned mayhem i n t he 1955 cr i mi nal  code r evi s i on af t er  

i t  was or i gi nal l y excl uded f r om t he st at ut es dur i ng t he f i r st  

r ound of  r evi s i ons.   Mor eover ,  i t  r eaf f i r med a br oad def i ni t i on 

of  " member "  when i t  di d not  use " ot her  bodi l y member "  i n a 

r est r i ct i ve manner .  
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¶41 A ni net eent h cent ur y Wi sconsi n mayhem case,  whi ch 

br oadl y def i ned t he wor d " member "  t o i ncl ude f emal e r epr oduct i ve 

or gans,  i s cons i st ent  wi t h our  i nt er pr et at i on of  member .   I n 

Moor e v.  St at e,  Mar gar et  D.  Moor e' s husband assaul t ed her  wi t h 

t he i nt ent  t o mai m or  di sabl e her  " pr i vat e par t s . "   Thi s cour t  

concl uded t hat  " member "  under  t he mayhem st at ut e at  t hat  t i me 

i ncl uded f emal e r epr oduct i ve or gans.   " Our  l egi s l at ur e cer t ai nl y 

gave t he same pr ot ect i on t o t he i nt er nal  or gans of  t he f emal e 

t hat  i t  di d t o t he ext er nal  or gans of  t he mal e,  and t her e i s no 

r eason why i t  shoul d not . "   Moor e,  3 Pi n.  373.      

C.   Di ct i onar i es and cases f r om ot her  j ur i sdi ct i ons 

¶42 When i nt er pr et i ng a wor d or  phr ase i n a st at ut e,  i t  

of t en pr oves usef ul  t o l ook at  di ct i onar y def i ni t i ons or  

somet i mes even case l aw f r om ot her  st at es.   However ,  i n t he case 

at  hand,  t hese t ool s l ead t o equi vocal  r esul t s r at her  t han 

suppor t  a br oad or  nar r ow i nt er pr et at i on of  " ot her  bodi l y 

member . "    

¶43 The di ct i onar y def i ni t i on of  " member "  i s qui t e 

ext ensi ve. 17  Whi l e " [ m] any wor ds have mul t i pl e di ct i onar y 

def i ni t i ons[ ,  and]  t he appl i cabl e def i ni t i on depends upon t he 

cont ext  i n whi ch t he wor d i s  used, "  Kal al ,  271 Wi s.  2d 633,  ¶49,  

                                                 
17 See,  e. g. ,  Swat ek v.  Count y of  Dane,  192 Wi s.  2d 47,  61,  

531 N. W. 2d 45 ( 1995)  ( st at i ng t hat  t hi s cour t  may consul t  a 
di ct i onar y f or  t he common meani ng of  a wor d) ;  but  see Kopke v.  A 
Har t r odt  S. R. L. ,  2001 WI  99,  ¶16,  245 Wi s.  2d 396,  629 
N. W. 2d 662 ( st at i ng t hat  a di ct i onar y may not  be abl e t o r esol ve 
t he i ssue of  whet her  a wor d shoul d be br oadl y or  nar r owl y 
def i ned) .  
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t he di ct i onar i es y i el d equi vocal  r esul t s i n t hi s  case even when 

t he cont ext  of  " ot her  bodi l y member "  i s known.    

¶44 The second edi t i on of  Webst er ' s New I nt er nat i onal  

Di ct i onar y def i nes " member "  as " 1. a Ar chai c.  A bodi l y par t  or  

or gan;  esp. ,  a l i mb.  b Obs[ ol et e] , 18 A pr i vat e par t .  .  .  .  7.  

Anat [ omy] ,  A par t  or  or gan of  t he ani mal  body;  esp. ,  a l i mb or  

ot her  separ abl e par t . " 19  The second edi t i on of  The Random House 

Di ct i onar y of  t he Engl i sh Language def i nes " member "  as " 3.  a 

par t  or  or gan of  an ani mal  body;  a l i mb,  as a l eg,  ar m,  or  

wi ng.  .  .  .  5.  t he peni s. " 20  The f i r st  edi t i on of  t he same 

di ct i onar y pr ovi des synonym expl anat i ons f or  t he par t i cul ar  

ent r y.   I t  r eads,  " Member ,  Li mb r ef er  t o an i nt egr al  par t  of  a 

l ar ger  body.   Member  i s t he gener al  t er m appl i ed t o any i nt egr al  

par t  or  v i t al  or gan of  an or gani zed ani mal  body .  .  .  The nose,  

t ongue,  and ar ms ar e member s of  t he body.   Li mb,  whi ch once,  

l i ke Member ,  r ef er r ed t o any or gan of  t he body,  i s now 

r est r i ct ed t o t he l egs and ar ms .  .  .  . " 21   

                                                 
18 A desi gnat i on of  " Obs"  means obsol et e.   " An Obsol et e Wor d 

i s one t hat  has ent i r el y di sappear ed f r om cur r ent  usage.   I n 
gener al ,  t hi s Di ct i onar y r egar ds as obsol et e al l  l i t er ar y or  
col l oqui al  wor ds,  and al l  meani ngs,  t hat  have not  appear ed i n 
pr i nt  s i nce 1660. "   Webst er ' s New I nt er nat i onal  Di ct i onar y xcv,  
expl anat or y not e 54 ( 2d ed.  1935) .  

19 Webst er ' s New I nt er nat i onal  Di ct i onar y 1533 ( 2d ed.  
1935) .  

20 The Random House Di ct i onar y of  t he Engl i sh Language 1198-
99 ( 2d ed.  1987) .  

21 The Random House Di ct i onar y of  t he Engl i sh Language 894 
( 1st  ed.  1966)  ( emphasi s omi t t ed) .  
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¶45 The Oxf or d Engl i sh Di ct i onar y cont ai ns t wel ve ent r i es,  

each wi t h expl anat i ons,  f or  t he wor d " member . "   " 1. a.  A par t  or  

or gan of  t he body;  chi ef l y,  a l i mb or  ot her  separ abl e por t i on"  

( as opposed t o t he t r unk22) .   " 1. b.  spec.  ( af t er  L) :  = ' pr i vy  

member . ' "   Thi s di ct i onar y pr ovi des exampl es of  t he wor d' s usage 

as i t  cor r esponds t o di f f er ent  per i ods i n t i me.   Usage of  t he 

wor d " member "  under  ent r y 1. a. ,  whi ch def i ned member  as a " par t  

or  or gan of  t he body, "  pr ovi des i n par t :  

1495 Act .  I I  Hen.  VI I ,  c.  3 § 3 Any ot her  of f ence 
wher f or  any per sone shal l  l ose l i f e or  
member .  .  .  .  1611 Bi bl e Deut .  xxi i i .  I  Hee t hat  hat h 
hi s pr i ui e member  cut  of f .   1660 F.  Br ooke t r .  Le 
Bl anc' s Tr av.  61 They t ye a c l ot h onl y t o hi de t hei r  
pr i v i e member s.  .  .  .  1823 J. F.  Cooper  Pi oneer s v.  
( 1869)  24/ 2 Ther e was somet hi ng nobl e i n t he r ounded 
out l i nes of  hi s head and br ow.   The ver y ai r  and 
manner  wi t h whi ch t he member  haught i l y  mai nt ai ned 
i t sel f  [ et c] .  

The Oxf or d Engl i sh Di ct i onar y Vol .  I X,  590 ( 2d ed.  2000) .  

¶46 Thus,  t he mul t i pl e di ct i onar y def i ni t i ons gi ve 

conf l i c t i ng answer s as t o whet her  t he f or ehead i s a member .   On 

t he one hand,  member  seems t o encompass or gans.   The br ai n i s an 

or gan and i mpai r ment  of  i t s  f unct i on can most  cer t ai nl y af f ect  

t he f unct i oni ng of  t he t ongue,  eyes,  ear s,  l i ps,  nose,  and 

l i mbs.   I n t hat  sense,  i ncl udi ng t he br ai n wi t hi n t he def i ni t i on 

of  " ot her  bodi l y member "  makes sense as t he br ai n di r ect l y 

af f ect s t he f unct i oni ng of  t he ot her  par t s of  t he body.    

                                                 
22 The Oxf or d Engl i sh Di ct i onar y def i nes " t r unk"  as " [ t ] he 

human body .  .  .  wi t hout  t he head or  esp[ eci al l y]  wi t hout  t he 
head and l i mbs .  .  .  . "   The Oxf or d Engl i sh Di ct i onar y Vol .  
XVI I I ,  617 ( 2d ed.  2000) .    
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¶47 Anot her  def i ni t i on of  " member "  coul d l ead one t o 

concl ude t hat  " ot her  bodi l y member "  r ef er s onl y t o mal e and 

f emal e r epr oduct i ve or gans,  der i v i ng t he t er m f r om t he wor d 

" pr i v i e"  or  " pr i vat e. "   However ,  Webst er ' s di ct i onar y i dent i f i es  

t hi s def i ni t i on as obsol et e.   I n addi t i on,  r est r i ct i ng " member "  

t o mean onl y pr i vat e par t s i s doubt f ul  because t he l egi s l at ur e 

has had no pr obl em del i neat i ng t he " pr i vat e par t s"  of  humans i n 

ot her  ar eas of  t he st at ut es.   Dur i ng t he 1955 cr i mi nal  code 

r evi s i on,  t he l egi s l at ur e di d not  use t he wor d " member "  i n ot her  

st at ut es as a means t o i dent i f y mal e or  f emal e r epr oduct i ve 

or gans.   See,  e. g. ,  Sexual  per ver si on,  Wi s.  St at .  § 944. 17 

( 1955)  ( ut i l i z i ng t he wor d " sex or gan" ) ;  Lewd and l asci v i ous 

behavi or ,  Wi s.  St at .  § 944. 20 ( 1955)  ( ut i l i z i ng t he wor d " sex 

or gan" ) .   Subsequent l y,  t he l egi s l at ur e has used " peni s"  or  

" vagi na"  i n Wi sconsi n St at ut es.   See,  e. g. ,  Wor ds and phr ases 

def i ned,  Wi s.  St at .  § 939. 22( 19)  ( 1979- 80)  ( " ' I nt i mat e par t s '  

means t he br east ,  but t ock,  anus,  gr oi n,  scr ot um,  peni s,  vagi na 

or  pubi c mound of  a human bei ng. " ) .   

¶48 Yet  anot her  di ct i onar y def i ni t i on i ndi cat es member  

coul d be anyt hi ng besi des t he t r unk and anot her  i ncl udes al l  

i nt egr al  par t s of  t he body.   Last l y,  t he di ct i onar i es al so 

def i ne member  as " any par t  of  t he body. "   Thus,  t he di ct i onar i es 

l ead t o equi vocal  r esul t s as t o whet her  t he f or ehead i s a 

member .   Mor eover ,  t her e ar e ver y f ew par t s of  t he body not  

i ncl uded i n at  l east  one of  t hese many def i ni t i ons.   Per haps 

t hi s i ndi cat es t hat  " member , "  or  " ot her  bodi l y member , "  i s  meant  

t o i ncl ude ever y par t  of  t he ent i r e body.  
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¶49 One may al so t ur n t o ot her  st at es t o gui de st at ut or y 

i nt er pr et at i on,  whi ch can be especi al l y usef ul  when t he r el evant  

st at ut e has been wi del y used and dat es back t o t he 1400s.   

However ,  a r evi ew of  t he case l aw wi t h r egar d t o mayhem i s al so 

equi vocal  as t o whet her  t he f or ehead const i t ut es a member  or  

" ot her  bodi l y member . "   I n Fost er  v.  Peopl e,  t he cour t  concl uded 

t hat  t he v i ct i m' s skul l  f r act ur e was not  mayhem.   Fost er  v.  

Peopl e,  1 Cow.  Cr .  Rep.  508,  8 ( N. Y.  1872) .   The Cour t  of  

Appeal s of  New Yor k st at ed,  " [ a] n i nj ur y t o t he head or  skul l  i s  

not  speci f i ed by Hawki ns or  Bl ackst one as mayhem .  .  .  . "   I d.  

at  5 ( emphasi s  omi t t ed) .   I n cont r ast ,  however ,  t he cour t  

st at ed,  " t he br eaki ng of  t he skul l "  was consi der ed mayhem under  

t he def i ni t i on by Lor d Coke.   I d.   Lor d Coke st at ed:     

" Mayhem, "  he says,  " s i gni f i et h a cor por al  hur t ,  
wher eby a man l ooset h a member  by r eason wher eof  he i s 
l ess abl e t o f i ght ,  as by put t i ng out  hi s f or et oot h,  
br eaki ng hi s skul l ,  st r i k i ng of f  hi s ar m,  hand or  
f i nger ,  cut t i ng of f  hi s l eg or  f oot ,  or  wher eby he 
l ooset h t he use of  any of  hi s  sai d member s. "  ( Coke 
Li t t . ,  288 a. )  

I d.  ( emphasi s added) . 23 

                                                 
23 Lor d Coke r ef er r ed t o t he aut hor i t y of  Gl anvi l l e and 

Br i t t on i n suppor t  of  hi s i nt er pr et at i on:  

" Mayhem, "  says Gl anvi l l e,  " s i gni f i es t he br eaki ng 
of  any bone or  i nj ur i ng t he head by woundi ng or  
abr asi on.   I n such case t he accused i s obl i ged t o 
pur ge hi msel f  by t he or deal ,  t hat  i s ,  by t he hot  i r on,  
i f  he be a f r eeman;  by wat er ,  i f  he be a r ust i c. "  
( Gl anvi l l e,  Bl ai n' s t r ansl at i on,  book 14,  chap.  1,  
350;  see,  al so,  Br i t t on,  Ni chol s '  t r ansl at i on,  l i v .  1,  
chap.  26,  f ol .  48b,  49a,  123. )  

Fost er ,  1 Cow.  Cr .  Rep.  508,  at  5.  
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¶50 Thus,  even hi st or i cal l y,  no consensus exi st ed as t o 

whet her  a skul l  f r act ur e or  i nj ur y t o t he f or ehead coul d 

const i t ut e mayhem.   The New Yor k cour t  was per suaded by t he 

concl usi on t hat  a bl ow t o t he head does not  i ndi cat e i nt ent  t o 

mai m but  r at her  i nt ent  t o k i l l .   I d.  at  8.   The cour t  st at ed,  

" [ a] nd whi l e i t  was f or  t he j ur y  t o det er mi ne wi t h what  i nt ent  

t he bl ow was i nf l i c t ed,  we cannot ,  wi t hout  doi ng vi ol ence t o 

common sense,  say t hat  t he pr i soner  may have i nt ended t o br eak 

t he skul l  of  Put nam wi t hout  pr oduci ng deat h. "   I d.    

¶51 However ,  a much ear l i er  Engl i sh case f r om A Compl et e 

Col l ect i on of  St at e Tr i al s i s i nconsi st ent  wi t h t he New Yor k 

cour t ' s  deci s i on.   I n 1722,  at  t he t r i al  of  John Woodbur ne and 

Ar undel  Coke,  t he def endant s t r i ed t o escape a mayhem convi ct i on 

by asser t i ng t hat  t hey di d not  i nt end t o mai m when t hey br ut al l y  

cut  up t he f ace of  t he v i ct i m wi t h a hedge- bi l l ;  r at her ,  t hey 

i nt ended t o k i l l  hi m.   " Tr i al  of  John Woodbur ne and Ar undel  

Coke"  16 A Compl et e Col l ect i on of  St at e Tr i al s 54,  89 ( 1812) .   

The cour t  r esponded wi t h di sappr oval :  

And t hat  t hi s was wi t h an i nt ent  t o di sf i gur e,  must  be 
submi t t ed upon t he f act  and t he evi dence.   A man uses 
a weapon f i t  t o mai m and t o di sf i gur e,  he cut s anot her  
on t he f ace and does di sf i gur e hi m,  shal l  he 
af t er war ds be at  l i ber t y t o say,  i t  was not  hi s i nt ent  
so t o do?  How danger ous t hat  woul d be,  i s obvi ous t o 
ever y one;  t hi s act  woul d t hen be easi l y 
el uded .  .  .  .  

The Woodbur ne cour t ' s  r easoni ng i s per suasi ve i n t hat  i t  i s  

possi bl e one coul d i nt end t o mai m as opposed t o k i l l  when t he 

act i on consi st s of  at t acki ng a v i ct i m' s f or ehead.  
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¶52 I n 1908,  an Ohi o cour t  concl uded t hat  st r i k i ng a 

per son on t he head coul d const i t ut e mayhem al t hough t he cour t  

di d not  expl i c i t l y  concl ude t hat  t he f or ehead was a member .   

O' Br i en v.  St at e,  21 Ohi o Ci r .  Dec.  33,  4 ( 1908) .   An 18- i nch 

gas pi pe wr apped wi t h heavy paper  was used t o st r i ke anot her  

over  t he head.   I d.  at  1.   The vi ct i m f el l  t o hi s knees and 

pul l ed out  a r evol ver ,  shoot i ng and ki l l i ng one of  t he 

assai l ant s.   I d.   The cour t  concl uded:  

So a bl ow upon t he head made under  t he 
c i r cumst ances shown i n t hi s case may be pr esumed t o 
have been made wi t h i nt ent  t o cause t he l oss of  t he 
use of  some i mpor t ant  member  of  t he body.   I ndeed,  i t  
i s  wel l  set t l ed by medi cal  aut hor i t y t hat  a v i ol ent  
bl ow upon t he head not  f r act ur i ng t he skul l  f r equent l y 
does cause t he par al ysi s of  an ar m or  l eg.   Amer i can 
Text  Book of  Sur ger y,  Pr i nci pl es and Pr act i ce of  
Sur ger y by De Cost a.  

I d.  at  4.    

¶53 Whi l e i t  i s  not  ent i r el y c l ear  whet her  t he Ohi o cour t  

woul d have consi der ed a bl ow upon t he head,  whi ch onl y di sabl ed 

t he br ai n or  skul l ,  as di sabl i ng a member ,  i t  i s  c l ear ,  however ,  

t hat  a bl ow t o t he head const i t ut ed i nt ent  t o di sabl e because i t  

of t en causes t he par al ysi s of  t he v i ct i m' s l i mbs.   Thus,  a bl ow 

t o t he head may const i t ut e mayhem.  

¶54 Accor di ngl y,  a hi st or i cal  anal ysi s of  t he case l aw i s 

not  par t i cul ar l y  hel pf ul .   Some aut hor i t i es concl ude t hat  an 

i nj ur y t o t he f or ehead——a skul l  f r act ur e——coul d const i t ut e 

mayhem.   However ,  t he cour t s '  r easoni ng var i es,  such as an 

i nj ur y t o t he head coul d af f ect  ot her  member s and t hus 

const i t ut e mayhem because a l i mb was di sabl ed.   However ,  ot her  
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aut hor i t i es seem t o concl ude t hat  t he f or ehead i s not  a member  

and t hus i nj ur i es t o t he f or ehead,  l i ke a skul l  f r act ur e,  cannot  

const i t ut e mayhem.  

¶55 Even moder n mayhem cases di f f er  as t o whet her  t he head 

or  f or ehead i s a " member . "   For  exampl e,  Cal i f or ni a cour t s have 

concl uded t hat  t he head qual i f i es as a member . 24  I n Peopl e v.  

Newbl e,  t he cour t  concl uded t hat  i n l i ght  of  t he r at i onal e——t he 

pr eser vat i on of  t he nat ur al  compl et eness and nor mal  appear ance 

of  t he human f ace and body——t her e i s " no t enabl e r eason f or  

di st i ngui shi ng pr omi nent  f aci al  wounds t o a nose,  ear  or  l i p,  

f r om compar abl e wounds whi ch happen t o mi ss one of  t hose ar eas 

of  t he head speci f i cal l y ment i oned i n sect i on 203. "   Newbl e,  120 

Cal .  App.  3d 444,  451 ( 1981) .   Such a t r i v i al  di st i nct i on,  t he 

cour t  concl uded,  woul d be undesi r abl e and absur d.   I d.   

Ther ef or e,  i t  concl uded t hat  a f aci al  l acer at i on f r om t he ear  t o 

t he chi n coul d const i t ut e mayhem. 25 

¶56 On t he ot her  hand,  a 1956 deci s i on f r om a Pennsyl vani a 

cour t  concl uded t hat  t he f ace does not  qual i f y as a l i mb or  

member .   Commonweal t h v.  Pat t er son,  8 Pa.  D.  & C. 2d 227,  228 

                                                 
24 Cal i f or ni a mayhem st at ut e r eads:  

Ever y per son who unl awf ul l y and mal i c i ousl y 
depr i ves a human bei ng of  a member  of  hi s body,  or  
di sabl es,  di sf i gur es,  or  r ender s i t  usel ess,  or  cut s 
or  di sabl es t he t ongue,  or  put s out  an eye,  or  s l i t s  
t he nose,  ear ,  or  l i p,  i s  gui l t y of  mayhem.  

Cal .  Penal  Code § 203 ( West  1999) .  

25 See al so Peopl e v.  Page,  104 Cal .  App.  3d 569,  577 ( 1980)  
( concl udi ng t hat  t he f emal e br east  qual i f i es as a " member " ) .  
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( 1956) .   The def endant  bi t  t he v i ct i m' s l ower  l ef t  s i de of  t he 

f ace.   I d.   The cour t  concl uded t hat  t he f ace di d not  qual i f y as 

a member  under  Pennsyl vani a' s mayhem st at ut e,  whi ch r eads:  

" Whoever  .  .  .  unl awf ul l y .  .  .  cut s of f  or  di sabl es any l i mb or  

member  of  anot her  .  .  .  . "   I d.   Ot her  st at es,  such as 

Massachuset t s have uphel d mayhem convi ct i ons f or  bl ows t o t he 

head,  but  t hose st at es had modi f i ed t hei r  mayhem st at ut es.   As a 

r esul t ,  i t  was not  necessar y f or  t hose st at es t o deci de whet her  

t he head or  f or ehead qual i f i ed as a member  or  " ot her  bodi l y 

member . " 26 

                                                 
26 See,  e. g. ,  Commonweal t h v.  Lay,  63 Mass.  App.  Ct .  27,  29,  

36 ( 2005)  ( concl udi ng t hat  when t he def endant  st r uck t he 
v i ct i m' s head wi t h a met al  obj ect  suf f i c i ent  t o cause bl ood and 
br ai n mat t er  t o spr ay out ,  i t  was mayhem under  Mass.  Gen.  Laws 
Ann.  ch.  265,  § 14 ( Lexi sNexi s 2002) .   Massachuset t s Gen.  Laws 
Ann.  ch.  265,  § 14,  Mayhem;  puni shment  ( Lexi sNexi s 2002) ,  r eads:  

Whoever ,  wi t h mal i c i ous i nt ent  t o mai m or  
di sf i gur e,  cut s out  or  mai ms t he t ongue,  put s out  or  
dest r oys an eye,  cut s or  t ear s of f  an ear ,  cut s,  s l i t s  
or  mut i l at es t he nose or  l i p,  or  cut s of f  or  di sabl es 
a l i mb or  member ,  of  anot her  per son,  and whoever  i s 
pr i vy t o such i nt ent ,  or  i s  pr esent  and ai ds i n t he 
commi ssi on of  such cr i me,  or  whoever ,  wi t h i nt ent  t o 
mai m or  di sf i gur e,  assaul t s anot her  per son wi t h a 
danger ous weapon,  subst ance or  chemi cal ,  and by such 
assaul t  di sf i gur es,  cr i ppl es or  i nf l i c t s ser i ous or  
per manent  physi cal  i nj ur y upon such per son,  and 
whoever  i s pr i vy t o such i nt ent ,  or  i s  pr esent  and 
ai ds i n t he commi ssi on of  such cr i me,  shal l  be 
puni shed by i mpr i sonment  i n t he st at e pr i son f or  not  
mor e t han t went y year s or  by a f i ne of  not  mor e t han 
one t housand dol l ar s and i mpr i sonment  i n j ai l  f or  not  
mor e t han t wo and one hal f  year s.  

( Emphasi s added. )   
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¶57 Whi l e t he di ct i onar y def i ni t i ons or  t he gui dance f r om 

ot her  st at es pr oduces equi vocal  r esul t s,  t he manner  i n whi ch t he 

l egi s l at ur e uses t he phr ase " ot her  bodi l y member "  i ndi cat es t hat  

t he l egi s l at ur e i nt ended t hat  phr ase t o be const r ued br oadl y,  

and t hus we have gi ven ef f ect  t o t hat  i nt ent .  

D.   Def endant ' s ar gument s 

¶58 Qui nt ana ar gues t hat  a member  i s somet hi ng t hat  has 

f unct i on i n and of  i t sel f ,  and i f  t he member  i s l ost ,  t he v i ct i m 

can st i l l  sur vi ve.   Hi s i nt er pr et at i on woul d l ead us t o concl ude 

t hat  mayhem occur s when a def endant  r epeat edl y s t r i kes a v i ct i m 

i n t he knee r ender i ng t he l i mb di sabl ed.   However ,  a def endant  

who vi c i ousl y and r epeat edl y c l ubs a per son over  t he head does 

not  commi t  mayhem,  under  Qui nt ana' s v i ew,  unl ess t he br ai n——an 

or gan——i s per manent l y di sabl ed because t he f or ehead does not  

ser ve a f unct i on i n and of  i t sel f . 27   

¶59 The f or ehead,  however ,  does ser ve a f unct i on i n t hat  

i t  pr ot ect s t he br ai n. 28  I f  t he def endant ' s conduct  r esul t ed i n 
                                                 

27 See al so ¶¶34- 36 of  t hi s opi ni on addr essi ng t hi s 
ar gument .  

28 See Kei t h L.  Moor e & Ar t hur  F.  Dal l ey,  Cl i ni cal l y 
Or i ent ed Anat omy 893 ( 5t h ed.  2006)  ( descr i bi ng f r act ur es of  t he 
cal var i a ( skul l cap,  whi ch woul d i ncl ude t he f or ehead) ) .  

The convexi t y of  t he cal var i a di st r i but es and t her eby 
usual l y mi ni mi zes t he ef f ect s of  a bl ow t o t he head.   
However ,  har d bl ows i n t hi n ar eas of  t he cal var i a ar e 
l i kel y t o pr oduce depr essed f r act ur es,  i n whi ch a bone 
f r agment  i s depr essed i nwar d,  compr essi ng and/ or  
i nj ur i ng t he br ai n.   Li near  cal var i al  f r act ur es,  t he 
most  f r equent  t ype,  usual l y occur  at  t he poi nt  of  
i mpact ;  but  f r act ur e l i nes of t en r adi at e away f r om i t  
i n t wo or  mor e di r ect i ons.  .  .  .   
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t he f or ehead no l onger  abl e t o ser ve i t s f unct i on,  t he v i ct i m 

woul d be vul ner abl e t o t he most  mi nor ,  subsequent  i nj ur i es,  and 

t hus,  t he cr i me of  mayhem l i kel y has occur r ed so l ong as t he 

ot her  el ement s of  t he st at ut e ar e sat i sf i ed.   Whi l e cer t ai nl y 

not  ever y i nj ur y t o t he f or ehead wi l l  const i t ut e mayhem,  a 

di sabl i ng i nj ur y t o t he f or ehead coul d cer t ai nl y gi ve r i se t o 

mayhem.  

¶60 Qui nt ana al so ar gues t hat  i f  " ot her  bodi l y member "  

i ncl udes t he f or ehead,  t he ot her  speci f i cal l y del i neat ed body 

par t s ar e sur pl usage.   " I t  i s  an el ement ar y r ul e of  const r uct i on 

t hat  ef f ect  must  be gi ven,  i f  possi bl e,  t o ever y wor d,  c l ause,  

and sent ence of  a st at ut e. "   2A Si nger  et  al . ,  supr a,  § 46. 6;  

St at e v.  Mar t i n,  162 Wi s.  2d 883,  894,  470 N. W. 2d 900 ( 1991) .    

¶61 However ,  our  concl usi on t hat  t he f or ehead qual i f i es as 

a member  does not  r ender  t he ot her  enumer at ed f aci al  f eat ur es 

sur pl usage.   Ever yt hi ng i n t he enumer at ed l i s t  i s  a member . 29  

The t ongue,  eyes,  ear s,  nose,  l i ps,  and l i mbs ar e al l  member s.   

Thus,  t he i ncl usi on of  " or  ot her  bodi l y member "  must  i ncl ude 

member s ot her  t han t hose speci f i cal l y l i s t ed i n t he st at ut e,  or  

t he phr ase " ot her  bodi l y member "  i s meani ngl ess.    
                                                                                                                                                             
( Emphasi s omi t t ed. )    

29 See Wi l l i am Bl ackst one,  4 Comment ar i es * 205 ( Lewi s ed.  
1897)  ( st at i ng t hat  mayhem i s def i ned as depr i vi ng anot her  of  
t he use of  one of  hi s member s,  and t her ef or e,  t he cut t i ng of f  or  
di sabl i ng a man' s hand,  st r i k i ng out  hi s eye or  f or et oot h ar e 
al l  mayhems) ;  see al so Wi l l i am Bl ackst one,  3 Comment ar i es * 121 
( Lewi s ed.  1897)  ( l i s t i ng member s such as t he ar ms,  l egs,  
f i nger s,  eyes,  f or et oot h) ;  The Random House Di ct i onar y of  t he 
Engl i sh Language 894 ( 1st  ed.  1966)  ( concl udi ng t hat  t he " nose,  
t ongue,  ar ms ar e member s of  t he body" ) .  
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¶62 However ,  i f  we f ol l ow Qui nt ana' s ar gument ,  t hen al l  

par t s of  t he t or so and head,  except  f or  t hose par t s of  t he head 

l i s t ed i n t he st at ut e,  ar e excl uded.   I f  t r ue,  t hen member  coul d 

mean onl y sex or gan under  Qui nt ana' s ar gument  because no ot her  

body par t s ar e l ef t  except  f or  t he sex or gans.   The l i mbs and 

t he head,  except  t hose par t s l i s t ed i n t he st at ut e,  ar e 

excl uded.   I n addi t i on,  t he t or so i s excl uded under  Qui nt ana' s 

ar gument  and some di ct i onar y def i ni t i ons.   Accor di ngl y,  onl y t he 

sex or gans ar e l ef t .    

¶63 However ,  we know t he l egi s l at ur e di d not  i nt end bodi l y 

member  t o mean onl y sex or gan because i t  di d not  use t hat  

speci f i c  phr ase,  and i t  has not  wi t hhel d f r om usi ng t hat  phr ase 

el sewher e.   Dur i ng t he 1955 cr i mi nal  code r evi s i on,  t he 

l egi s l at ur e di d not  use t he wor d " member "  i n ot her  st at ut es as a 

means t o i dent i f y mal e or  f emal e r epr oduct i ve or gans.   See,  

e. g. ,  Sexual  per ver si on,  Wi s.  St at .  § 944. 17 ( 1955)  ( ut i l i z i ng 

t he wor d " sex or gan" ) ;  Lewd and l asci v i ous behavi or ,  Wi s.  St at .  

§ 944. 20 ( 1955)  ( ut i l i z i ng t he wor d " sex or gan" ) .   I f  t he 

l egi s l at ur e i nt ended " ot her  bodi l y member "  t o mean sex or gan,  i t  

woul d have used t hat  phr ase as evi dent  f r om ot her  st at ut es i n 

t he 1955 cr i mi nal  code r evi s i on t hat  used t he phr ase " sex 

or gan. "   However ,  t o accept  Qui nt ana' s sur pl usage ar gument ,  

" ot her  bodi l y member "  coul d mean onl y sex or gan gi ven he does 

not  asser t  t hat  t he t or so coul d be a member .  

¶64 The speci f i c  member s l i s t ed shoul d not  be used t o 

excl ude ot her  bodi l y member s not  l i s t ed,  i ncl udi ng ot her  member s 

l ocat ed on t he head.   For  exampl e,  Bl ackst one' s comment ar i es and 
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st at e cases have concl uded t hat  a t oot h i s a member . 30  However ,  

t he t oot h coul d not  be a member  i f  Qui nt ana' s sur pl usage 

ar gument  pr evai l s.  

¶65 I n t hi s case,  t he enumer at ed l i s t  i s  a pr oduct  of  

hi st or y.   The f i r st  st at ut e l i s t ed onl y t he eyes and t ongue,  but  

t he l i s t  expanded i nt o what  we basi cal l y know i t  as t oday.   The 

f ul l  l i s t  of  body par t s was f i r s t  enumer at ed i n t he Covent r y Act  

of  1670 and r epr esent ed par l i ament ' s r esponse t o t he mai mi ng of  

a member  of  par l i ament .   The phr ase " ot her  bodi l y member "  i s 

meant  t o addr ess t hose t hi ngs not  speci f i cal l y l i s t ed but  t hat  

ar e al so member s of  t he body,  such as t he r epr oduct i ve or gans,  

t he f or ehead,  or  ot her  par t s of  t he body.   Not hi ng i ndi cat es 

t hat  t he l egi s l at ur e used t he phr ase " ot her  bodi l y member "  i n a 

r est r i ct i ve manner .   I n f act ,  met hods of  st at ut or y 

i nt er pr et at i on l ead us t o t he opposi t e concl usi on.   The l i s t  of  

body par t s shoul d not  be used t o el i mi nat e ot her  " member s"  f r om 

comi ng under  t he mayhem st at ut e;  t o do so woul d r ender  t he 

phr ase " ot her  bodi l y member "  meani ngl ess.  

¶66 Qui nt ana al so i nvokes t he r ul e of  l eni t y asser t i ng 

t hat  t he cour t  shoul d i nt er pr et  " ot her  bodi l y member "  i n f avor  

of  t he def endant .   " [ W] hen t her e i s doubt  as t o t he meani ng of  a 

                                                 
30 See f oot not e 29;  see al so Kei t h v.  St at e,  232 S. W.  321 

( Tex.  Cr i m.  App.  1921)  ( concl udi ng t hat  a f r ont  t oot h i s a 
member  of  t he body) ;  Ol son v.  Uni on Pac.  R.  Co. ,  112 P. 2d 1005 
( I daho 1941)  ( descr i bi ng t hat  " [ a] t  common l aw,  t o unl awf ul l y 
knock out  one' s ' f r ont  t oot h'  const i t ut ed t he cr i me of  mayhem"  
al t hough i t  had not  been det er mi ned whet her  knocki ng out  a t oot h 
f el l  wi t hi n I daho' s mayhem st at ut e) .  



No.  2006AP499- CR    

 

36 
 

cr i mi nal  st at ut e,  a cour t  shoul d appl y t he r ul e of  l eni t y and 

i nt er pr et  t he st at ut e i n f avor  of  t he accused. "   St at e v.  Col e,  

2003 WI  59,  ¶13,  262 Wi s.  2d 167,  663 N. W. 2d 700.   Addi t i onal l y,  

Qui nt ana ar gues t hat  st at ut es shoul d be st r i ct l y i nt er pr et ed 

agai nst  t he St at e and i n f avor  of  t he def endant  so as t o avoi d 

usur pi ng t he f unct i on of  t he l egi s l at ur e and pr ovi de t he publ i c 

wi t h f ai r  not i ce of  pr ohi bi t ed conduct .   See St at e v.  

Ki t t i l s t ad,  231 Wi s.  2d 245,  266- 68,  603 N. W. 2d 732 ( 1999)  

( di st i ngui shi ng bet ween t he r ul e of  l eni t y and t he r ul e t hat  

penal  st at ut es ar e gener al l y const r ued st r i ct l y t o saf eguar d a 

def endant ' s r i ght s) .    

¶67 " ' Whi l e i t  i s  t r ue t hat  cr i mi nal  l aws shoul d be 

st r i ct l y const r ued,  t hi s r ul e .  .  .  i s  not  t o be appl i ed wi t h 

such unr easonabl e t echni cal i t y as t o def eat  t he pur pose of  al l  

r ul es of  st at ut or y const r uct i on,  whi ch pur pose i s t o ascer t ai n 

and enf or ce t he t r ue meani ng and i nt ent  of  t he st at ut e. ' "   3 

Si nger ,  supr a,  § 59. 8 ( quot i ng St at e v.  Bonner ,  190 So.  626,  627 

( La.  1939) ) .   The t r ue meani ng and i nt ent  of  t he mayhem st at ut e 

i s t o puni sh t hose who i nt ent i onal l y di sabl e or  di sf i gur e 

anot her  per son' s bodi l y member .    

¶68 To ar gue t hat  t he st at ut e does not  pr ovi de f ai r  not i ce 

hi ghl i ght s t he absur di t y of  Qui nt ana' s i nt er pr et at i on.   To 

pr ohi bi t  someone f r om mut i l at i ng t he nose but  al l owi ng 

i nt ent i onal  mut i l at i on of  t he f or ehead t o a degr ee of  sever i t y 

t hat  i t  no l onger  pr ot ect s t he br ai n i s count er - i nt ui t i ve.   A 

per son of  or di nar y i nt el l i gence may ascer t ai n f r om t hi s st at ut e 

t hat  t he i nt ent i onal  mut i l at i on and di sabl i ng of  t he human body 



No.  2006AP499- CR    

 

37 
 

i s pr ohi bi t ed under  t he l aw.   One coul d r easonabl y concl ude t hat  

t he f or ehead,  one of  t he most  pr omi nent  and cr i t i cal  par t s of  

t he body,  i s i ncl uded i f  t he nose,  l i p,  and ear  ar e i ncl uded.   

The l egi s l at ur e di d not  use t he phr ase " ot her  bodi l y member "  i n 

a r est r i ct i ve sense.   Rat her ,  t he phr ase i s meant  t o cover  t hose 

par t s of  t he body not  hi st or i cal l y or  speci f i cal l y enumer at ed i n 

t he st at ut e.    

¶69 Qui nt ana ar gues t hat  i f  " member "  i s def i ned t o i ncl ude 

ski n and bone,  t he mayhem st at ut e wi l l  be expanded and t he onl y 

di f f er ence bet ween mayhem and aggr avat ed bat t er y or  r eckl ess 

i nj ur y wi l l  be a gr eat er  penal t y i f  t he def endant  happens t o be 

char ged wi t h mayhem. 31  However ,  mayhem can be di s t i ngui shed f r om 

aggr avat ed bat t er y and ot her  cr i mes because mayhem i s a speci f i c 

i nt ent  cr i me;  namel y,  t he speci f i c  i nt ent  t o di sabl e or  

di sf i gur e.   The penal t y f or  mayhem i s mor e sever e because mayhem 

                                                 
31 Mayhem i s r ar el y char ged because of  t he number  of  ot her  

st at ut es t hat  can be char ged i n i t s pl ace.   I t  wi l l  l i kel y 
cont i nue t o be r ar el y char ged due t o t he di f f i cul t y i n pr ovi ng a 
speci f i c  i nt ent .    

[ M] ayhem has become somet hi ng of  an anachr oni sm i n 
Wi sconsi n' s cr i mi nal  l aw,  l ar gel y super seded by mor e 
" moder n"  cr i mes.   See,  e. g. ,  Wi s.  St at s.  § 940. 19 
( bat t er y and aggr avat ed bat t er y) ;  Wi s.  St at s.  § 940. 23 
( i nj ur y by conduct  r egar dl ess of  l i f e) ;  
Wi s.  St at s.  § 940. 24 ( i nj ur y by negl i gent  use of  
weapons) ;  Wi s.  St at s.  § 941. 30 ( endanger i ng saf et y by 
conduct  r egar dl ess of  l i f e) .   Thus,  pr osecut or s r ar el y 
char ge of f ender s wi t h mayhem anymor e.  .  .  .  

Col e v.  Young,  817 F. 2d 412,  417 ( 7t h Ci r .  1987) .   
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i s a cr uel  and savage cr i me,  and i t  r equi r es t he speci f i c  i nt ent  

t o di sabl e or  di sf i gur e. 32 

¶70 To const i t ut e mayhem,  t he St at e must  show t hat  t he 

def endant  had ( 1)  t he speci f i c  i nt ent  t o di sabl e or  di sf i gur e;  

( 2)  by cut t i ng or  mut i l at i ng t he t ongue,  eye,  ear ,  nose,  l i p,  

l i mb,  or  ot her  bodi l y member ;  and ( 3)  t he cut t i ng or  mut i l at i ng 

pr oduced gr eat  bodi l y har m.   Wi s JI ——Cr i mi nal  1246. 33    

¶71 A speci f i c  i nt ent  t o di sabl e or  di sf i gur e i s 

di st i ngui shabl e f r om a gener al  i nt ent .   A gener al  i nt ent  t o do 

t he act s and t he consci ousness of  t he nat ur e of  t he act s and 

possi bl e r esul t s di f f er s f r om t he speci f i c  i nt ent  t o do t he 

i nt ended har m,  i . e. ,  t he speci f i c  i nt ent  t o di sabl e or  

di sf i gur e.   Ki r by v.  St at e,  86 Wi s.  2d 292,  301,  272 N. W. 2d 113 

( Ct .  App.  1978) ;  St at e v.  Weso,  60 Wi s.  2d 404,  411- 12,  210 

N. W. 2d 442 ( 1973) .   

¶72 Mayhem r equi r es gr eat  bodi l y har m,  al t hough t he Jur y 

I nst r uct i on Commi t t ee has been skept i cal  of  t hi s asser t i on. 34  

                                                 
32 By v i r t ue of  t hi s speci f i c  i nt ent ,  t he penal t y f or  mayhem 

i s much mor e sever e t han ot her  assaul t  t ype cr i mes.   See 
gener al l y 53 Am.  Jur .  2d Mayhem and Rel at ed Of f enses § 17 
( 2006) .   Mayhem i s gener al l y saved f or  " a cr uel  and savage 
cr i me. "   I d.   I n Wi sconsi n,  i t  i s  a ver y ser i ous char ge;  a 
per son gui l t y of  mayhem i s gui l t y of  a Cl ass C f el ony,  and t hus 
f aces 25 year s of  i mpr i sonment  unl i ke aggr avat ed bat t er y,  whi ch 
exposes a def endant  t o up t o 10 year s of  i mpr i sonment .       

33 Al t hough t he Jur y I nst r uct i on Commi t t ee' s det er mi nat i ons 
do not  car r y i ndependent  f or ce of  l aw,  t hey ar e per suasi ve 
evi dence of  what  t he l aw i s.   St at e v.  Ol son,  175 Wi s.  2d 628,  
642,  n. 10,  498 N. W. 2d 661 ( 1993) .       

34 The Jur y I nst r uct i on Commi t t ee wr i t es:  
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The [ ]  el ement  of  t he i nst r uct i on,  r equi r i ng t he 

causi ng of  gr eat  bodi l y har m,  was added i n 1982 and 
r ef l ect s t he hol di ng i n St at e v.  Ki r by [ s i c]  [ Ki r by v.  
St at e] ,  86 Wi s.  2d 292,  272 N. W. 2d 113 ( Ct .  App.  
1978) .  Ki r by hel d t hat  " causi ng gr eat  bodi l y har m"  was 
an el ement  of  mayhem,  even t hough[ ]  i t  was not  
expr essl y st at ed i n t he st at ut e.  .  .  .  The Commi t t ee 
r evi sed t he i nst r uct i on i n Sept ember  1982 t o compl y 
wi t h t he Ki r by deci s i on.  

I n Jul y 1982,  t he Wi sconsi n Cour t  of  Appeal s  
( Di st r i ct  I )  dec i ded St at e v.  Col e ( not  publ i shed)  and 
hel d t hat  t he 1969 ver si on of  Wi s JI ——Cr i mi nal  1230,  
wi t hout  " gr eat  bodi l y har m, "  was a pr oper  st at ement  of  
t he l aw.   Though wr i t t en by t he aut hor  of  Ki r by,  t he 
Col e deci s i on di d not  ment i on t hat  case or  acknowl edge 
t he gr eat  bodi l y har m i ssue.  

On Januar y 27,  1987,  t he Wi sconsi n Cour t  of  
Appeal s ( Di st r i ct  I V)  deci ded St at e v.  Webi e.  .  .  .  
Webi e al so not ed t hat  " we need not  consi der  whet her  
mayhem cont i nues t o i ncor por at e t he unexpr essed gr eat  
bodi l y har m r equi r ement . "  Though i t  r ever sed a 
pr evi ous deci s i on and was r ecommended f or  publ i cat i on,  
Webi e was or der ed not  publ i shed on Apr i l  2,  1987.  

I n t he meant i me,  Col e ( see St at e v.  Col e,  above)  
had gone t o f eder al  cour t ,  c l ai mi ng t hat  t he f ai l ur e 
t o i nst r uct  on an el ement  ( gr eat  bodi l y har m)  of  t he 
cr i me ( mayhem)  depr i ved hi m of  due pr ocess.   The U. S.  
Cour t  of  Appeal s f or  t he 7t h Ci r cui t  gr ant ed habeas 
cor pus r el i ef  i n Col e v.  Young,  817 F. 2d 412 ( 7t h Ci r .  
1987) .   The cour t  r evi ewed Ki r by,  Col e,  and Webi e and 
deci ded t hat  st at e l aw made gr eat  bodi l y har m an 
el ement  of  mayhem.   That  bei ng t he case,  t he cour t  
f ound a const i t ut i onal  v i ol at i on i n t he f ai l ur e t o 
i nst r uct  on t hat  el ement .  

Si nce i t  i s  t he onl y publ i shed opi ni on,  Ki r by 
r emai ns t he l aw of  t he st at e.   Whi l e at  l east  one 
di st r i ct  of  t he Wi sconsi n Cour t  of  Appeal s di sagr ees 
wi t h i t ,  t hat  di sagr eement  di d not  mani f est  i t sel f  i n 
a publ i shed opi ni on.   Thus,  Ki r by must  be f ol l owed 
unt i l  i t  i s  of f i c i al l y  over r ul ed.  

Wi s JI ——Cr i mi nal  1246 Comment  ( emphasi s added) .  
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The cour t  of  appeal s i n Ki r by concl uded t hat  t he " cut t i ng or  

mut i l at i on,  a st at ut or y el ement  of  mayhem,  r equi r es an i nj ur y 

t hat  const i t ut es ' gr eat  bodi l y har m'  as i nt er pr et ed i n 

La Bar ge .  .  .  . " 35  Ki r by,  86 Wi s.  2d at  301.   The cour t  of  

appeal s r easoned t hat  i n t he 1957 deci s i on of  St at e v.  Car l i ,  

t he " Wi sconsi n Supr eme Cour t  hel d t hat  mayhem necessar i l y 

i ncl udes t he i nf l i c t i on of  gr eat  bodi l y har m. " 36  I d.  at  300;  see 

al so Col e v.  Young,  817 F. 2d 412,  416- 22 ( 7t h Ci r .  1987)  

( di scussi ng Wi sconsi n' s mayhem st at ut e,  Ki r by,  and subsequent  

devel opment s i n Wi sconsi n mayhem l aw) .  

                                                 
35 I n La Bar ge,  t hi s cour t  concl uded t hat  t he addi t i on of  

" or  ot her  ser i ous bodi l y i nj ur y"  t o t he end of  t he gr eat  bodi l y 
har m st at ut e i n 1956 r epr esent ed a " br oadeni ng of  t he scope of  
t he st at ut e t o i ncl ude bodi l y  i nj ur i es whi ch wer e ser i ous,  
al t hough not  of  t he same t ype or  cat egor y as t hose r eci t ed i n 
t he st at ut e. "   La Bar ge,  74 Wi s.  2d at  331- 32.   Today,  gr eat  
bodi l y har m r eads:  

" Gr eat  bodi l y har m"  means bodi l y i nj ur y whi ch 
cr eat es a subst ant i al  r i sk of  deat h,  or  whi ch causes 
ser i ous per manent  di sf i gur ement ,  or  whi ch causes a 
per manent  or  pr ot r act ed l oss or  i mpai r ment  of  t he 
f unct i on of  any bodi l y member  or  or gan or  ot her  
ser i ous bodi l y i nj ur y.  

Wi s.  St at .  § 939. 22( 14) .  

36 St at e v.  Car l i ,  2 Wi s.  2d 429,  437,  86 N. W. 2d 434 ( 1957)  
pr ovi des:  

I n or der  t o pr ove mayhem,  as char ged i n t he f i r st  
count ,  t he st at e must  pr ove t hat  [ t he]  def endant  act ed 
wi t h mal i c i ous i nt ent  t o mai m or  di sf i gur e and t hat  he 
cut  or  t or e of f  Gar ber ' s ear .   We ar e sat i sf i ed t hat  
t he cut t i ng or  t ear i ng of f  of  an ear ,  or  even t he 
por t i on di scl osed by t he evi dence her e,  const i t ut es 
gr eat  bodi l y har m.  .  .  .   
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¶73 Whi l e t he Jur y I nst r uct i on Commi t t ee has expr essed 

some concer n over  t he gr eat  bodi l y har m r equi r ement  bei ng r ead 

i nt o t he mayhem st at ut e,  t he l egi s l at ur e has not  act ed t o 

cor r ect  any possi bl e mi si nt er pr et at i on t hat  ar ose out  of  t he 

1978 Ki r by deci s i on or  i t s pr ogeny.   The i ncl usi on of  gr eat  

bodi l y har m as an el ement  suppor t s our  concl usi on t hat  t he 

l egi s l at ur e sought  a br oad def i ni t i on of  " ot her  bodi l y member "  

as gr eat  bodi l y  har m i s not  l i mi t ed t o speci f i c  par t s of  t he 

body.   Of  cour se,  mayhem' s speci f i c  i nt ent  el ement  t o di sabl e or  

di sf i gur e l i mi t s t he appl i cabi l i t y  of  t he mayhem st at ut e.    

¶74 We concl ude t hat  t he f or ehead qual i f i es as an " ot her  

bodi l y member "  under  Wi s.  St at .  § 940. 21,  Mayhem,  because " ot her  

bodi l y member "  encompasses al l  bodi l y par t s.   Because al l  

met hods of  anal ysi s l ead t o t he concl usi on t hat  t he l egi s l at ur e 

i nt ended t he phr ase " ot her  bodi l y member "  t o be const r ued 

br oadl y r at her  t han nar r owl y,  we concl ude t hat  t he f or ehead 

qual i f i es as an " ot her  bodi l y member . "    

I V.  SCHOOL ZONE PENALTY ENHANCER 

¶75 Thi s cour t  must  now det er mi ne whet her  t he v i ol ent  

cr i me i n a school  zone penal t y enhancer 37 i s  unconst i t ut i onal  as 

                                                 
37 Wi sconsi n St at .  § 939. 632,  Penal t i es;  v i ol ent  cr i me i n a 

school  zone,  pr ovi des:  

( 1)  I n t hi s sect i on:  

( a)  " School "  means a publ i c,  par ochi al  or  pr i vat e 
school  t hat  pr ov i des an educat i onal  pr ogr am f or  one or  
mor e gr ades bet ween gr ades 1 and 12 and t hat  i s 
commonl y known as an el ement ar y school ,  mi ddl e school ,  
j uni or  hi gh school ,  seni or  hi gh school  or  hi gh school .  
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( b)  " School  bus"  has t he meani ng gi ven i n s.  

340. 01( 56) .  

( c)  " School  pr emi ses"  means any school  bui l di ng,  
gr ounds,  r ecr eat i on ar ea or  at hl et i c f i el d or  any 
ot her  pr oper t y owned,  used or  oper at ed f or  school  
admi ni st r at i on.  

( d)  " School  zone"  means any of  t he f ol l owi ng:  

1.  On t he pr emi ses of  a school .  

2.  Wi t hi n 1, 000 f eet  f r om t he pr emi ses of  a 
school .  

3.  On a school  bus or  publ i c t r anspor t at i on 
t r anspor t i ng st udent s t o and f r om a publ i c or  pr i vat e 
school .  

3m.  At  school  bus st ops wher e st udent s ar e 
wai t i ng f or  a school  bus or  ar e bei ng dr opped of f  by a 
school  bus.  

( e)  " Vi ol ent  cr i me"  means any of  t he f ol l owi ng:  

1.  Any f el ony under  s.  940. 01,  940. 02,  940. 03,  
940. 05,  940. 09( 1c) ,  940. 19( 2) ,  ( 4)  or  ( 5) ,  940. 21,  
940. 225( 1) ,  ( 2)  or  ( 3) ,  940. 305,  940. 31,  941. 20,  
941. 21,  943. 02,  943. 06,  943. 10( 2) ,  943. 23( 1g) ,  
943. 32( 2) ,  948. 02( 1)  or  ( 2) ,  948. 025,  948. 03( 2) ( a)  or  
( c) ,  948. 05,  948. 055,  948. 07,  948. 08,  or  948. 30( 2) .  

2.  The sol i c i t at i on,  conspi r acy or  at t empt ,  under  
s.  939. 30,  939. 31 or  939. 32,  t o commi t  a Cl ass A 
f el ony.  

3.  Any mi sdemeanor  under  s.  940. 19( 1) ,  
940. 225( 3m) ,  940. 32( 2) ,  940. 42,  940. 44,  941. 20( 1) ,  
941. 23,  941. 235,  941. 24 or  941. 38( 3) .  

( 2)  I f  a per son commi t s a v i ol ent  cr i me i n a 
school  zone,  t he maxi mum t er m of  i mpr i sonment  i s 
i ncr eased as f ol l ows:  

( a)  I f  t he v i ol ent  cr i me i s a f el ony,  t he maxi mum 
t er m of  i mpr i sonment  i s i ncr eased by 5 year s.  
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appl i ed t o Qui nt ana.   Qui nt ana ar gues,  under  t he equal  

pr ot ect i on and due pr ocess cl auses of  t he st at e and f eder al  

const i t ut i ons,  t hat  t he st at ut e cr eat es an i r r at i onal  and 

ar bi t r ar y c l assi f i cat i on,  and he quest i ons whet her  school  zone 

l aws ever  have or  ever  wi l l  pr ot ect  a s i ngl e chi l d.   The St at e,  

however ,  ar gues t hat  Qui nt ana f ai l s t o meet  hi s bur den and show 

beyond a r easonabl e doubt  t hat  t he school  zone penal t y enhancer  

i s unconst i t ut i onal  as appl i ed t o hi m.   We concl ude t hat  

Qui nt ana has not  met  hi s bur den of  pr oof  t o show t hat  t he 

penal t y enhancer  i s unconst i t ut i onal  as appl i ed t o hi m.   The 

l egi s l at ur e has det er mi ned t hat  saf et y zones ar ound our  school s 

ser ve t he publ i c i nt er est .   An i ncr eased penal t y f or  t hose who 

commi t  v i ol ent  cr i mes wi t hi n 1, 000 f eet  of  " school  pr emi ses"  i s 

a r easonabl e appr oach by t he l egi s l at ur e t o accompl i sh t hi s 

l egi s l at i ve goal .   Qui nt ana has f ai l ed t o show t hat  t he penal t y 

enhancer  i s unconst i t ut i onal  beyond a r easonabl e doubt .   

¶76 Thi s cour t  pr esumes t hat  Wi sconsi n st at ut es ar e 

const i t ut i onal .   Radke,  259 Wi s.  2d 13,  ¶11.   Mor eover ,  " t he 

heavy bur den of  over comi ng t hi s pr esumpt i on l i es wi t h t he per son 

at t acki ng t he st at ut e. "   I d.   A " par t y br i ngi ng t he chal l enge 

must  show t he st at ut e t o be unconst i t ut i onal  beyond a r easonabl e 

doubt . "   St at e v.  McManus,  152 Wi s.  2d 113,  128- 36,  447 

N. W. 2d 654 ( 1989)  ( appl y i ng t hi s st andar d t o bot h f aci al  and as-

                                                                                                                                                             
( b)  I f  t he v i ol ent  cr i me i s a mi sdemeanor ,  t he 

maxi mum t er m of  i mpr i sonment  i s i ncr eased by 3 mont hs 
and t he pl ace of  i mpr i sonment  i s t he count y j ai l .  

 .  .  .  .   
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appl i ed chal l enges t o Wi s.  St at .  § 346. 63( 1) ( b) ) ;  St at e v.  

Mat t hew A. B. ,  231 Wi s.  2d 688,  710,  605 N. W. 2d 598 ( Ct .  App.  

1999)  ( st at i ng " t he chal l enger ,  [ ]  bear s t he bur den of  pr ovi ng 

beyond a r easonabl e doubt  t hat  Chapt er  980 i s unconst i t ut i onal  

as appl i ed t o hi m" ) .    

¶77 " ' Ever y pr esumpt i on must  be i ndul ged t o sust ai n t he 

l aw i f  at  al l  possi bl e and,  wher ever  doubt  exi st s as t o a 

l egi s l at i ve enact ment ' s const i t ut i onal i t y,  i t  must  be r esol ved 

i n f avor  of  const i t ut i onal i t y. ' "   McManus,  152 Wi s.  2d at  129 

( c i t at i on omi t t ed) .  A st at ut e must  be sust ai ned as 

const i t ut i onal  i f  any r easonabl e basi s f or  t he st at ut e exi st s.   

Radke,  259 Wi s.  2d 13,  ¶11.   " That  r easonabl e basi s need not  be 

expr essl y st at ed by t he l egi s l at ur e;  i f  t he cour t  can concei ve 

of  f act s on whi ch t he l egi s l at i on coul d r easonabl y be based,  i t  

must  uphol d t he l egi s l at i on as const i t ut i onal . "   I d.    

¶78 Qui nt ana ar gues t hat  t he school  zone penal t y enhancer  

v i ol at es t he equal  pr ot ect i on and due pr ocess cl auses of  t he 

st at e and f eder al  const i t ut i ons.   " Thi s cour t  has hel d t he due 

pr ocess and equal  pr ot ect i on c l auses of  t he Wi sconsi n 

Const i t ut i on ar e t he subst ant i al  equi val ent s of  t hei r  r espect i ve 

c l auses i n t he f eder al  const i t ut i on. "   McManus,  152 Wi s.  2d at  

130.   The anal ysi s under  bot h t he due pr ocess and equal  

pr ot ect i on c l auses i s l ar gel y t he same.   St at e v.  Jor gensen,  

2003 WI  105,  ¶32,  264 Wi s.  2d 157,  667 N. W. 2d 318 ( c i t i ng 

Chapman v.  Uni t ed St at es,  500 U. S.  453 ( 1991) ) .    

¶79  The equal  pr ot ect i on c l ause r equi r es t hat  t he 

l egi s l at ur e have r easonabl e and pr act i cal  gr ounds f or  t he 
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c l assi f i cat i ons t hat  i t  dr aws.   McManus,  152 Wi s.  2d at  130.   

When nei t her  a f undament al  r i ght  has been i nt er f er ed wi t h nor  a 

suspect  c l ass been di sadvant aged as a r esul t  of  t he 

c l assi f i cat i on,  " t he l egi s l at i ve enact ment  ' must  be sust ai ned 

unl ess i t  i s  pat ent l y ar bi t r ar y and bear s no r at i onal  

r el at i onshi p t o a l egi t i mat e gover nment  i nt er est . ' "   I d.  at  131 

( quot i ng Fr ont i er o v.  Ri char dson,  411 U. S.  677,  683 ( 1973) ) .  

Equal  pr ot ect i on,  however ,  does not  pr ecl ude t he st at e f r om 

t r eat i ng per sons wi t hi n i t s j ur i sdi ct i on di f f er ent l y so l ong as 

t he c l assi f i cat i on i t  cr eat es has a r easonabl e basi s.   I d.   

¶80 Due pr ocess bar s cer t ai n ar bi t r ar y,  wr ongf ul  

gover nment  act i ons.   Radke,  259 Wi s.  2d 13,  ¶12.   " Subst ant i ve 

due pr ocess f or bi ds a gover nment  f r om exer ci s i ng ' power  wi t hout  

any r easonabl e j ust i f i cat i on i n t he ser vi ce of  a l egi t i mat e 

gover nment al  obj ect i ve. ' "   I d.  ( c i t at i on omi t t ed) .  

¶81 We concl ude t hat  t he school  zone penal t y enhancer  i s 

not  unconst i t ut i onal  as appl i ed t o Qui nt ana.   The l egi s l at ur e 

has sought  t o i ncr ease t he penal t y f or  t hose who commi t  v i ol ent  

cr i mes wi t hi n 1, 000 f eet  of  " school  pr emi ses. "   Under  

Wi s.  St at .  § 939. 632,  t he cr i me of  mayhem i s speci f i cal l y 

i ncl uded i n t he def i ni t i on of  " Vi ol ent  Cr i me. "   Vi ol ent  cr i me 

al so i ncl udes a number  of  ot her  cr i mes,  such as homi ci de,  

bat t er y,  sexual  assaul t ,  k i dnappi ng,  ar son,  i nt i mi dat i on of  a 

wi t ness,  r obber y by use of  a danger ous weapon,  chi l d ent i cement ,  

sexual  expl oi t at i on of  a chi l d,  and sol i c i t i ng a chi l d f or  

pr ost i t ut i on.    
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¶82 Thus,  t he l egi s l at ur e seeks t o det er  a br oad swat h of  

v i ol ent  or  pot ent i al l y  v i ol ent  cr i mes by i ncr easi ng penal t i es 

f or  t hose cr i mes t hat  occur  wi t hi n 1, 000 f eet  of  school  

pr emi ses.   One possi bl e r eason f or  such a l aw i s t o cr eat e a 

saf e,  or  at  l east  saf er ,  zone ar ound our  school s wher e t he 

popul at i on of  chi l dr en i s l i kel y hi gher .   Achi evi ng saf et y zones 

ar ound our  school s i s a l egi t i mat e gover nment al  i nt er est .   

Chi l dr en shoul d f eel  saf e at  school  and,  i f  possi bl e,  on t hei r  

way t o school .   The l egi s l at ur e seeks a saf et y zone i n or der  t o 

cr eat e a saf e haven t hat  chi l dr en may not  have f ur t her  away f r om 

school .   Mor eover ,  a saf et y zone ar ound school s f ost er s a good 

l ear ni ng envi r onment .  

¶83 The 1, 000- f oot  per i met er  i s r at i onal l y r el at ed t o t he 

gover nment ' s i nt er est .   One t housand f eet  i s a r easonabl e 

di st ance ar ound school s so as t o f ur t her  t he l egi s l at ur e' s goal  

of  cr eat i ng saf et y zones ar ound our  school s.   The l egi s l at ur e 

has cl ear l y concl uded t hat  chi l dr en congr egat e on or  near  school  

pr emi ses and ar e mor e l i kel y t o l i ve near  school  pr emi ses.   

Whi l e one may ar gue t hat  any number  of  f eet  i s  t o some ext ent  

ar bi t r ar y i n t hat  t he l egi s l at ur e chose a par t i cul ar  di st ance,  

t he 1, 000- f oot  per i met er  i s not  pat ent l y ar bi t r ar y.   Mor eover ,  

i t  i s  r at i onal l y r el at ed t o t he gover nment ' s i nt er est .      

¶84 Qui nt ana ar gues t hat  no l egi t i mat e r eason exi st s t o 

puni sh mor e sever el y t hose who commi t  bat t er y near  a school  f r om 

t hose who commi t  bat t er y away f r om a school .   However ,  t he 

l egi s l at ur e desi r es not  onl y saf e pl aygr ounds,  but  al so saf e 

nei ghbor hoods.   As a r esul t ,  i t  has at t empt ed t o cr eat e a saf et y  
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zone of  1, 000 f eet ,  appr oxi mat el y t he l engt h of  t hr ee f oot bal l  

f i el ds,  ar ound school s.   The l egi s l at ur e cer t ai nl y woul d not  

achi eve i t s goal  of  a saf et y zone ar ound school s i f  t he 

i ncr eased penal t i es appl i ed onl y t o v i ol ent  cr i mes on school  

gr ounds.   The benef i t s of  saf e school  gr ounds di ssi pat e 

subst ant i al l y  when t he ar ea sur r oundi ng t he school  i s  pl agued 

wi t h v i ol ent  cr i me.   Thi s i s t r ue r egar dl ess of  whet her  t hat  

cr i me occur s i nsi de or  out si de t he home.    

¶85 Qui nt ana ar gues t hat  because t he st at ut e has no 

l i mi t at i on as t o t he t i me of  day or  a r equi r ement  t hat  chi l dr en 

act ual l y be pr esent ,  t he publ i c saf et y goal  of  t he l egi s l at i on 

i s not  achi eved.   However ,  t he l egi s l at ur e has concl uded t hat  a 

saf et y zone ar ound school s i s desi r abl e,  and t hose advant ages do 

not  di sappear  when t he school  day i s over .   I t  i s  unr easonabl e 

t o bel i eve t hat  once t he day i s over ,  chi l dr en cease t o benef i t  

f r om a saf et y zone ar ound t hei r  school .    

¶86 Fur t her mor e,  r equi r i ng chi l dr en t o be pr esent  when t he 

cr i me i s commi t t ed i s unwor kabl e and woul d f r ust r at e t he pur pose 

of  t he st at ut e. 38  Det er r i ng v i ol ence can be di f f i cul t  enough 

wi t hout  pl aci ng r equi r ement s t hat  onl y ser ve t o conf use t he 

l egi t i mat e goal s of  t he st at ut e.   The desi r e t o det er  v i ol ent  

cr i me ar ound school s cannot  be subj ect ed t o an unwor kabl e 

                                                 
38 I t  i s ,  however ,  i nt er est i ng t o not e t hat  accor di ng t o 

pol i ce r epor t s chi l dr en wer e f ound i n t he house as pol i ce 
of f i cer s moved t hr ough t he house sear chi ng f or  a pot ent i al  
v i ct i m.   One chi l d,  D. O. B.  of  01- 24- 1991,  was sl eepi ng i n a 
bedr oom;  one chi l d,  D. O. B.  of  08- 13- 1992,  was sl eepi ng on t he 
l i v i ng r oom sof a.  
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pat chwor k of  cr i t er i a f or  det er mi ni ng whet her  t he st at ut e shoul d 

or  shoul d not  appl y based on f act or s such as:  di d t he v i ol ent  

cr i me t ake pl ace wi t hi n a st r uct ur e,  wer e weapons used,  wer e 

chi l dr en pr esent ,  or  woul d cr i me l i kel y spi l l  out  i nt o t he 

st r eet s?  Any det er r ent  ef f ect  woul d be el i mi nat ed i f  t he l aw 

appl i ed onl y dur i ng school  hour s or  cont ai ned ot her  such 

r est r i ct i ons.   The swi t ch t o cr i mi nal  act i v i t y i s not  so easi l y 

t ur ned on and of f .    

¶87 Whet her  t he v i ol ence t akes pl ace on t he st r eet s or  i n 

a home wi t hi n 1, 000 f eet  of  school  pr emi ses i s i r r el evant  t o our  

anal ysi s.   The penal t y enhancer s woul d cer t ai nl y be wor t hl ess i f  

v i ol ent  cr i me i n t he home was not  puni shed t he same as out si de 

t he home.   Ther e i s s i mpl y no way t o r est r ai n t he i mpact  of  

v i ol ent  cr i me t o t he f our  wal l s of  t he home.   The goal s of  t he 

st at ut e woul d be cr i ppl ed i f  such a di st i nct i on wer e dr awn.   A 

r easonabl e met hod t o det er  v i ol ent  cr i me near  school s i s t o 

c l ear l y puni sh mor e sever el y,  wi t hout  var i at i on,  v i ol ent  cr i me 

t hat  occur s near  school s.   We cannot  expect  t o achi eve saf et y 

zones ar ound our  school s i f  t he homes ar ound our  school s ar e 

f i l l ed wi t h v i ol ence.   The i ncr eased penal t i es f ur t her  t he 

st at e' s l egi t i mat e obj ect i ve.   

¶88 Qui nt ana ar gues t hat  St at e v.  Her mann39 can be 

di st i ngui shed f r om t he case at  hand.   He ar gues,  as t he c i r cui t  

cour t  concl uded,  t hat  t he r at i onal e f or  an enhanced penal t y 

                                                 
39 St at e v.  Her mann,  164 Wi s.  2d 269,  474 N. W. 2d 906 ( Ct .  

App.  1991) .  
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changes when a dr ug cr i me i s not  at  i ssue.   We do not  di sagr ee,  

but  t hi s does not  r ender  anot her  r at i onal e unper suasi ve or  

i l l ogi cal .    

¶89 I n Her mann,  t he cour t  of  appeal s concl uded t hat  

enhanced penal t i es f or  dr ug t r ansact i ons near  school s di d not  

v i ol at e t he equal  pr ot ect i on or  due pr ocess cl ause.   I t  

concl uded t hat  dr ug t r ansact i ons cr eat e a danger ous at mospher e,  

and t hus,  det er r i ng t hose t r ansact i ons near  school s was not  

pat ent l y ar bi t r ar y or  i r r at i onal ,  and enhanced penal t i es f or  

dr ug t r ansact i ons near  school s di d bear  a r easonabl e and 

r at i onal  r el at i onshi p t o det er r i ng such act i v i t y.   The 

advant ages of  havi ng f ewer  dr ug t r ansact i ons near  school s ar e 

s i mi l ar  t o t he advant ages of  havi ng l ess v i ol ent  cr i me near  

school s.   Vi ol ent  cr i me cr eat es a danger ous at mospher e,  so 

det er r i ng such vi ol ent  cr i me near  school s i s nei t her  pat ent l y 

ar bi t r ar y nor  i r r at i onal .   Mor eover ,  t he 1, 000- f oot  per i met er  

f or  i ncr eased penal t i es bear s a r easonabl e and r at i onal  

r el at i onshi p t o cr eat i ng saf et y zones ar ound school s.  

V.  CONCLUSI ON 

¶90 Accor di ngl y,  t he cour t  of  appeal s '  deci s i on i s 

af f i r med.   We concl ude t hat  t he f or ehead qual i f i es as an " ot her  

bodi l y member "  under  Wi s.  St at .  § 940. 21,  Mayhem.   Wi sconsi n' s 

mayhem st at ut e seeks t o puni sh t hose who i nt ent i onal l y di sabl e 

or  di sf i gur e anot her  per son' s bodi l y member .   The manner  i n 

whi ch t he l egi s l at ur e used t he phr ase,  " ot her  bodi l y member , "  

r equi r es t hat  we gi ve t hat  phr ase a br oad const r uct i on.   I f  

" ot her  bodi l y member "  wer e t o be nar r owl y  const r ued,  t he 



No.  2006AP499- CR    

 

50 
 

const r uct i on woul d pr oduce absur d r esul t s,  and t he pur pose of  

t he st at ut e woul d easi l y be def eat ed.   Because t he l egi s l at ur e 

i nt ended t he phr ase " ot her  bodi l y member "  t o be const r ued 

br oadl y r at her  t han nar r owl y,  t he phr ase " ot her  bodi l y member "  

i n t he mayhem st at ut e encompasses al l  bodi l y par t s,  i ncl udi ng a 

per son' s f or ehead.   The appl i cat i on of  t he mayhem st at ut e i s 

l i mi t ed by t he need t o pr ove t hat  a per son speci f i cal l y i nt ended 

t o di sabl e or  di sf i gur e.  

¶91 We f ur t her  concl ude t hat  t he v i ol ent  cr i me i n a school  

zone penal t y enhancer  i s not  unconst i t ut i onal  as appl i ed t o 

Qui nt ana.   The l egi s l at ur e seeks t o det er  v i ol ent  cr i me near  

school s i n an ef f or t  t o cr eat e a saf et y zone ar ound school s.   

The 1, 000- f oot  per i met er  i s a r easonabl e di st ance t o t r y t o 

accompl i sh t hi s l egi s l at i ve goal .   Qui nt ana has f ai l ed t o show 

t hat  t he penal t y enhancer  i s unconst i t ut i onal  beyond a 

r easonabl e doubt .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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