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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed 

and, as modified, cause remanded.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s case i nvol ves an 

i nsur ance pr ovi der ' s dut y t o def end t he hol der  of  a br oad 

homeowner s'  l i abi l i t y  pol i cy agai nst  c l ai ms t hat  he bui l t  hi s 

house t oo cl ose t o a shor el i ne i n v i ol at i on of  a r est r i ct i ve 

covenant .   Gr egor y A.  Li ebovi ch ( Li ebovi ch)  sued hi s i nsur er s,  

Mi nnesot a I nsur ance Company and Amer i can I nt er nat i onal  I nsur ance 
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Company ( AI G) , 1 af t er  t hey r ef used t o def end hi m i n a l awsui t  

f i l ed agai nst  Li ebovi ch by some of  hi s nei ghbor s f or  v i ol at i ng a 

covenant  wi t h a 125- f oot  set back r est r i ct i on.   AI G f i l ed a 

mot i on f or  summar y j udgment ,  whi ch t he ci r cui t  cour t  gr ant ed.   

The cour t  of  appeal s af f i r med i n par t ,  r ever sed i n par t ,  and 

r emanded,  concl udi ng i n a publ i shed opi ni on2 t hat  AI G had a dut y 

t o def end Li ebovi ch,  and t hat  AI G coul d have sought  a j udi c i al  

det er mi nat i on of  i t s  r esponsi bi l i t i es i f  i t  f el t  t he pol i cy di d 

not  pr ovi de cover age,  but  i nst ead AI G uni l at er al l y br eached i t s 

dut y t o def end.    

¶2 Upon r evi ew,  we agr ee wi t h t he cour t  of  appeal s '  

concl usi on t hat  AI G' s uni l at er al  deci s i on t o deny l i abi l i t y  

cover age t o Li ebovi ch was a v i ol at i on of  i t s  dut y t o def end.   

That  dut y was est abl i shed by t he f i l i ng of  a compl ai nt  agai nst  

Li ebovi ch whi ch,  cont r ar y t o AI G' s ar gument s,  cont ai ned t he 

r equi s i t e al l egat i ons of  an occur r ence,  i nj ur y ,  and damages 

t r i gger i ng AI G' s r esponsi bi l i t i es under  t he pol i cy.   Ther ef or e,  

AI G' s uni l at er al  deci s i on t o deny l i abi l i t y  cover age t o 

Li ebovi ch,  wi t hout  f i r st  t ur ni ng t o t he wel l - est abl i shed 

pr ocedur es descr i bed i n El l i ot t  v.  Donahue,  169 Wi s.  2d 310,  485 

                                                 
1 A st i pul at i on f i l ed by t he par t i es on November  17,  2005,  

not es t hat  Mi nnesot a I nsur ance Company and Amer i can 
I nt er nat i onal  I nsur ance Co.  ar e bot h member s of  t he Amer i can 
I nt er nat i onal  Gr oup ( AI G)  Pr i vat e Cl i ent  Gr oup.   Bot h ar e al so 
named as par t i es i n t hi s act i on.   We wi l l  use t he " AI G"  
desi gnat i on when r ef er r i ng t o t he t wo compani es j oi nt l y.   See 
al so i nf r a,  ¶9 n. 6.  

2 Li ebovi ch v.  Mi nnesot a I nsur ance Co. ,  2007 WI  App 28,  299 
Wi s.  2d 331,  728 N. W. 2d 357.  
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N. W. 2d 403 ( 1992) ,  Newhouse v.  Ci t i zens Secur i t y Mut ual  

I nsur ance Co. ,  176 Wi s.  2d 824,  501 N. W. 2d 1 ( 1993) ,  and Baumann 

v.  El l i ot t ,  2005 WI  App 186,  286 Wi s.  2d 667,  704 N. W. 2d 361,  

and despi t e t he al l egat i ons of  an occur r ence,  i nj ur y,  and 

damages i n t he Hal l s '  compl ai nt ,  was a br each of  AI G' s dut y t o 

def end Li ebovi ch.   We f ur t her  concl ude t hat  t he i nt ent i onal  act s 

excl usi on i n Li ebovi ch' s pol i cy does not  j ust i f y AI G' s 

abandonment  of  i t s  pol i cyhol der  because t he nei ghbor s '  compl ai nt  

does not  al l ege t hat  Li ebovi ch i nt ended t o har m t hem.   

Consequent l y,  we hol d t hat  AI G had a dut y t o def end Li ebovi ch 

and t hat  i t  br eached t hat  dut y.   We af f i r m t he cour t  of  appeal s '  

deci s i on,  addi ng t o t he r emand di r ect i ons t hat  t he c i r cui t  cour t  

shoul d addi t i onal l y addr ess Li ebovi ch' s i ndemni f i cat i on c l ai m 

agai nst  AI G on r emand.    

I  

¶3 Li ebovi ch and hi s nei ghbor s,  St ephen R.  Hal l ,  Judi t h 

K.  Hal l ,  and Cedr i c Bl azer , 3 own pr oper t y wi t h l ake f r ont age on 

t he sout h shor e of  Geneva Lake.   When Li ebovi ch bui l t  hi s home,  

t he Hal l s f i l ed a compl ai nt 4 agai nst  hi m al l egi ng he had vi ol at ed 

a 125- f oot  set back covenant  deed r est r i ct i on by bui l di ng a 

por t i on of  hi s new home t oo cl ose t o t he shor e of  Geneva Lake.   

¶4 The f i r st  t wo causes of  act i on i n t he Hal l s '  compl ai nt  

al l ege t hat  Li ebovi ch had const r uct i ve and act ual  knowl edge of  

                                                 
3 We r ef er  t o al l  t hr ee col l ect i vel y as " t he Hal l s. "    

4 I n t hi s opi ni on,  we r ef er  t o t he second amended compl ai nt  
f i l ed by t he Hal l s i n t hei r  act i on agai nst  Li ebovi ch,  whi ch 
i ncor por at es by r ef er ence a pr evi ous amended compl ai nt .    
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t he r est r i ct i on,  but  v i ol at ed i t  i nt ent i onal l y and i n wi l l f ul  

di sr egar d of  hi s nei ghbor s '  r i ght s,  aggr i evi ng t hem and 

ent i t l i ng t hem t o a wr i t  r equi r i ng r emoval  of  t he por t i on of  hi s  

home vi ol at i ng t he r est r i ct i on.   The f or m of  r el i ef  sought  f or  

t he f i r st  t wo causes of  act i on i ncl udes a decl ar at i on t hat  t he 

set back r est r i ct i on i s val i d,  enf or ceabl e,  and appl i cabl e t o 

Li ebovi ch' s pr oper t y;  an i nj unct i on r equi r i ng compl i ance wi t h 

t he r est r i ct i on;  a wr i t  of  mandamus " di r ect i ng Li ebovi ch t o t ake 

al l  necessar y act i on,  i ncl udi ng,  but  not  l i mi t ed t o,  r azi ng and 

r emoval  of  t hat  por t i on of  t he si ngl e- f ami l y dwel l i ng l ocat ed on 

t he Li ebovi ch pr oper t y whi ch v i ol at es t he 125 f oot  bui l di ng 

set back r est r i ct i on" ;  r epayment  of  l egal  cost s and 

di sbur sement s;  j udgment  under  Wi s.  St at .  § 844. 20( 1)  and 

( 2) ( 2003- 04) , 5 i ncl udi ng i nj unct i ve r el i ef  and damages;  and ot her  

r el i ef  t he cour t  deems j ust  or  equi t abl e.   

¶5 The t hi r d cause of  act i on r equest s r ef or mat i on of  a 

1968 af f i davi t  and not i ce of  covenant  r est r i ct i ons r ecor ded wi t h 

                                                 
5 Wi sconsi n St at .  § 844. 20 pr ovi des:   

( 1)  The j udgment  shal l  awar d t he r el i ef ,  l egal  or  
equi t abl e,  t o whi ch t he pl ai nt i f f  i s  ent i t l ed 
speci f i cal l y,  and wi t hout  l i mi t at i on,  i nt er f er ence,  
encr oachment ,  physi cal  i nj ur y or  wast e may be 
enj oi ned;  damages may be awar ded separ at el y,  or  i n 
addi t i on.  

( 2)  Abat ement  by t he sher i f f  of  any nui sance,  
st r uct ur e or  encr oachment  may be or der ed by t he 
j udgment .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 
2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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t he r egi st er  of  deeds al ong wi t h t he deed f or  Li ebovi ch' s 

pr oper t y.   The Hal l s c l ai m t hat  t he af f i davi t  was execut ed t o 

gi ve not i ce of  t he 125- f oot  set back covenant  r est r i ct i on,  but  

t hat  i t  mi st akenl y descr i bed Li ebovi ch' s pr oper t y as cont ai ni ng 

a " For m 2"  r est r i ct i on whi ch al l owed const r uct i on wi t hi n 125 

f eet  of  t he Geneva Lake shor e at  t he l ow wat er  l i ne,  when i n 

f act ,  t he deed accompanyi ng t he pr oper t y cont ai ned t he " For m 1"  

r est r i ct i on pr ohi bi t i ng any st r uct ur es l ess t han 125 f eet  f r om 

t he shor e.   Al ong wi t h r equest i ng r ef or mat i on,  t he t hi r d cause 

of  act i on r equest s t hat  t he r ef or med ver si on of  t he af f i davi t  be 

r ecor ded wi t h t he Regi st er  of  Deeds f or  Wal wor t h Count y,  

r ei mbur sement  f or  cost s and di sbur sement s,  and ot her  r el i ef  t he 

cour t  deems j ust  and equi t abl e.   

¶6 Li ebovi ch i s t he hol der  of  a " Pr i vat e Cl i ent  Gr oup"  

homeowner ' s i nsur ance pol i cy ( PCG pol i cy) ,  t he r el evant  l anguage 

of  whi ch i s di scussed l at er  i n t hi s opi ni on.   Li ebovi ch asked 

AI G t o def end and i ndemni f y hi m i n t he l awsui t ,  based on t he 

l i abi l i t y  pr ovi s i ons of  t he PCG pol i cy.   I n r esponse,  AI G sent  a 

deni al  l et t er  st at i ng t hat  i t  was r ef usi ng cover age because t he 

Hal l s '  second amended compl ai nt  al l eges t hat  Li ebovi ch' s conduct  

was i nt ent i onal  and i n wi l l f ul  di sr egar d of  hi s nei ghbor s '  

r i ght s.   As such,  t he l et t er  st at ed,  cover age i s pr ecl uded by 

t he pol i cy ' s " i nt ent i onal  act s"  excl usi on,  and by what  AI G 

descr i bed as t he l ack of  a r equest  f or  damages i n t he Hal l s '  

compl ai nt .   

¶7 The Hal l s won t hei r  l awsui t  and Li ebovi ch was or der ed 

t o pay t hem $10, 000 i n damages al ong wi t h st at ut or y cost s,  



No.  2006AP405   

 

6 
 

di sbur sement s,  and i nt er est .   He was al so enj oi ned f r om f ur t her  

v i ol at i ons of  t he covenant  and f r om bui l di ng cer t ai n addi t i ons 

or  r ebui l di ng t he pr esent  encr oachment  i f  i t  i s  ever  t or n down.   

However ,  t he cour t  st opped shor t  of  gr ant i ng an i nj unct i on 

r equi r i ng Li ebovi ch t o t ear  down t he par t  of  t he house vi ol at i ng 

t he covenant ,  addi ng a handwr i t t en not e t o i t s or der  t hat  " [ i ] t  

i s  f ur t her  or der ed,  adj udged,  and decr eed t hat  i t  woul d be 

i nequi t abl e t o .  .  .  Li ebovi ch t o gr ant  t he i nj unct i ve r el i ef  

r equest ed. "    

¶8 Bot h t he Hal l s and Li ebovi ch appeal ed.   The cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  deci s i on,  and t hi s cour t  

deni ed t he Hal l s '  pet i t i on f or  r evi ew.   Hal l  v.  Li ebovi ch Li v i ng 

Tr ust ,  2007 WI  App 112,  ¶2,  300 Wi s.  2d 725,  731 N. W. 2d 649,  

r evi ew deni ed,  2007 WI  114,  302 Wi s.  2d 106,  737 N. W. 2d 432 

( unpubl i shed t abl e deci s i on) .  

¶9 On August  24,  2005,  Li ebovi ch f i l ed sui t  agai nst  AI G6 

f or  t he company' s f ai l ur e t o def end and i ndemni f y hi m,  al l egi ng 

br each of  AI G' s cont r act ual  obl i gat i ons t o hi m and bad f ai t h.   

Bot h par t i es moved f or  summar y j udgment .   I n i t s mot i on,  AI G 

ar gued t hat  no cover age exi st s under  t he PCG pol i cy f or  t he 

causes of  act i on al l eged wi t hi n t he f our  cor ner s of  t he Hal l s '  

                                                 
6 The or i gi nal  compl ai nt  l i s t ed onl y Mi nnesot a I nsur ance 

Company as t he def endant .   On November  17,  2005,  t he par t i es 
st i pul at ed t o t he addi t i on of  Amer i can I nt er nat i onal  I nsur ance 
Company as a co- def endant .   The st i pul at i on st at ed t hat  t he 
pr evi ousl y f i l ed pl eadi ngs wer e deemed t o appl y t o bot h 
Mi nnesot a I nsur ance Company and Amer i can I nt er nat i onal  I nsur ance 
Company.   See supr a,  ¶1 n. 1.  
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compl ai nt .   Li ebovi ch r esponded t hat  AI G had br eached i t s dut y 

t o def end hi m and f ai l ed t o f ol l ow t he wel l - est abl i shed 

pr ocedur es al l owi ng i nsur ance compani es t o seek a j udi c i al  

det er mi nat i on about  cont est ed cover age r at her  t han denyi ng 

cover age wi t hout  such a det er mi nat i on.   

¶10 At  a Januar y 6,  2006,  hear i ng,  t he c i r cui t  cour t ,  

Honor abl e Mi chael  S.  Gi bbs pr esi di ng,  concl uded t hat  AI G di d not  

br each a dut y t o def end because t he Hal l s '  al l egat i on of  bei ng 

aggr i eved does not  r i se t o t he l evel  of  t he t ype of  i nj ur y 

r equi r ed f or  cover age.   The cour t  f ur t her  concl uded t hat  t he 

Hal l s di d not  al l ege damages,  and t hat  Li ebovi ch' s i nt ent  t o 

bui l d hi s house made t he pol i cy ' s i nt ent i onal  act s excl usi on 

appl i cabl e.   The cour t  gr ant ed AI G' s mot i on f or  summar y j udgment  

and deni ed Li ebovi ch' s mot i on f or  summar y j udgment .    

¶11 Li ebovi ch appeal ed.   The cour t  of  appeal s af f i r med t he 

di smi ssal  of  Li ebovi ch' s bad f ai t h c l ai m,  whi l e r ever si ng t he 

ci r cui t  cour t ' s  concl usi on t hat  AI G di d not  have a dut y t o 

def end Li ebovi ch and r emandi ng f or  cal cul at i on of  damages,  

cost s,  and f ees.   Li ebovi ch v.  Mi nnesot a I ns.  Co. ,  2007 WI  App 

28,  ¶¶1,  17- 18,  299 Wi s.  2d 331,  728 N. W. 2d 357.    

¶12 I n i t s anal ysi s of  t he dut y t o def end i ssue,  t he cour t  

of  appeal s r ej ect ed AI G' s ar gument s t hat  t he Hal l s '  compl ai nt  

does not  al l ege a per sonal  i nj ur y or  damages.   I d. ,  ¶¶9- 11.   The 

cour t  r ul ed t hat  t he i mpl i c i t  al l egat i on of  a wr ongf ul  ent r y and 

expl i c i t  al l egat i on of  bei ng aggr i eved wer e suf f i c i ent  t o 

sat i sf y t he per sonal  i nj ur y r equi r ement ,  and t hat  damages wer e 

expl i c i t l y  c l ai med al ong wi t h t he f act s gi v i ng r i se t o t hose 
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damages.   I d.   The cour t  al so r ej ect ed AI G' s ar gument  t hat  t her e 

was no occur r ence al l eged,  expl ai ni ng t hat  t he PCG pol i cy does 

not  l i mi t  t he def i ni t i on of  " occur r ence"  t o acci dent s,  but  al so 

i ncl udes of f enses,  and t hat  AI G f ai l ed t o est abl i sh why 

Li ebovi ch' s conduct  was not  such an of f ense.   I d. ,  ¶12.   

Fi nal l y,  t he cour t  r ej ect ed AI G' s i nvocat i on of  t he PCG pol i cy ' s 

i nt ent i onal  act  excl usi on,  concl udi ng t hat  t he excl usi on appl i es 

onl y when t he i nsur ed i nt ends or  shoul d have known t hat  some 

har m woul d f ol l ow f r om hi s act i ons,  whi ch was not  t he case her e.   

I d. ,  ¶¶13- 17.   The cour t  concl uded on t hese gr ounds t hat  AI G had 

a dut y t o def end Li ebovi ch and had br eached t hat  dut y.   I d. ,  

¶17.    

¶13 AI G f i l ed a pet i t i on f or  r evi ew,  and we accept ed 

r evi ew.   Our  r ev i ew i s l i mi t ed t o a det er mi nat i on of  whet her  AI G 

had,  and br eached,  a dut y t o def end Li ebovi ch i n t he l awsui t  

f i l ed agai nst  hi m by t he Hal l s. 7  We concl ude t hat  t he f our  

cor ner s of  t he Hal l s '  compl ai nt  cont ai n al l egat i ons of  t he t ype 

of  i nj ur y,  damages,  and occur r ence r equi r ed f or  cover age under  

Li ebovi ch' s pol i cy and t hat  t he i nt ent i onal  act s excl usi on i n 

t he pol i cy does not  bar  cover age.   We f ur t her  concl ude t hat  AI G 

had a dut y t o def end Li ebovi ch,  and AI G br eached t hat  dut y.  

                                                 
7  Nei t her  l ower  cour t  addr essed Li ebovi ch' s i ndemni f i cat i on 

c l ai m,  and t her ef or e we do not  r each t he i ssue of  
i ndemni f i cat i on ei t her .   Because t he i ssue i s st i l l  v i abl e upon 
r ever sal  of  t he c i r cui t  cour t ' s  or der  and j udgment  but  r equi r es 
a t r i al  f or  r esol ut i on,  we i ncl ude i n our  r emand di r ect i ons f or  
t he c i r cui t  cour t  t o addr ess t he i ndemni f i cat i on i ssue al ong 
wi t h compl yi ng wi t h t he ot her  di r ect i ons f r om t hi s cour t .    
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I I  

¶14 We r evi ew summar y j udgment  deci si ons de novo,  appl y i ng 

t he same met hodol ogy as t he c i r cui t  cour t  and t he cour t  of  

appeal s.   See Gr een Spr i ngs Far ms v.  Ker st en,  136 Wi s.  2d 304,  

314- 15,  401 N. W. 2d 816 ( 1987) ;  Wi s.  St at .  § 802. 08( 2) .   A mot i on 

f or  summar y j udgment  may be gr ant ed onl y when " t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2) .  

¶15 I n t hi s case,  nei t her  par t y c l ai ms t her e i s a genui ne 

i ssue of  mat er i al  f act .   The i ssue bef or e us i s t he 

appl i cabi l i t y  of  Wi sconsi n' s l aw concer ni ng an i nsur ance 

company' s dut y t o def end t o t he f act s of  t hi s case.   Whet her  t he 

c i r cui t  cour t  cor r ect l y i nt er pr et ed and appl i ed t he l aw 

per t ai ni ng t o an i nsur er ' s dut y t o def end i s an i ssue we r evi ew 

de novo.   See Wel i n v.  Am.  Fami l y Mut .  I ns.  Co. ,  2006 WI  81,  

¶16,  292 Wi s.  2d 73,  717 N. W. 2d 690.    

¶16 The pr ocedur es and st andar d of  r evi ew appl i cabl e i n 

dut y t o def end cases ar e wel l - est abl i shed.   " The dut y t o def end 

i s t r i gger ed by t he al l egat i ons cont ai ned wi t hi n t he f our  

cor ner s of  t he compl ai nt . "   Newhouse,  176 Wi s.  2d at  835 ( c i t i ng 

El l i ot t ,  169 Wi s.  2d at  320- 21;  Gr i eb v.  Ci t i zens Cas.  Co. ,  33 

Wi s.  2d 552,  557- 58,  148 N. W. 2d 103 ( 1967) ) .   An i nsur er  has a 

dut y t o def end when t her e ar e al l egat i ons i n a compl ai nt  t hat ,  

i f  pr oven,  " woul d gi ve r i se t o r ecover y under  t he t er ms and 



No.  2006AP405   

 

10 
 

condi t i ons of  t he i nsur ance pol i cy.  .  .  .   The dut y of  def ense 

depends on t he nat ur e of  t he c l ai m and has not hi ng t o do wi t h 

t he mer i t s of  t he c l ai m. "   El l i ot t ,  169 Wi s.  2d at  320- 21 

( c i t at i ons omi t t ed) .     

¶17 The i nt er pr et at i on of  an i nsur ance pol i cy i s 

or di nar i l y  a quest i on of  l aw,  whi ch we r evi ew de novo.   See 

Wel i n,  292 Wi s.  2d 73,  ¶16.   We wi l l  i nt er pr et  a pol i cy ' s 

l anguage so t hat  i t  compor t s wi t h t he common and or di nar y 

meani ng i t  woul d have i n t he mi nd of  a r easonabl e l ay per son i n 

t he posi t i on of  t he i nsur ed.   Ci esl ewi cz v.  Mut .  Ser v.  Cas.  I ns.  

Co. ,  84 Wi s.  2d 91,  97- 98,  267 N. W. 2d 595 ( 1978) .   I f  t he 

l anguage of  a pol i cy i s unambi guous,  and i t s t er ms pl ai n on 

t hei r  f ace,  " t he pol i cy shoul d not  be r ewr i t t en by const r uct i on 

t o bi nd t he i nsur er  t o a r i sk i t  was unwi l l i ng t o cover ,  and f or  

whi ch i t  was not  pai d. "   Gar r i guenc v.  Love,  67 Wi s.  2d 130,  

135,  226 N. W. 2d 414 ( 1975) .    

¶18 However ,  i f  t he l anguage of  a pol i cy i s ambi guous,  

suscept i bl e of  mor e t han one r easonabl e i nt er pr et at i on,  we wi l l  

const r ue i t  nar r owl y,  agai nst  t he i nsur er ,  and i n f avor  of  

cover age.   Car di nal  v.  Leader  Nat ' l  I ns.  Co. ,  166 Wi s.  2d 375,  

382,  480 N. W. 2d 1 ( 1992) .   Consequent l y,  any doubt s about  t he 

dut y t o def end must  be r esol ved i n f avor  of  t he i nsur ed.   

El l i ot t ,  169 Wi s.  2d at  321.    

¶19 Wi t h t hese pr i nci pl es i n mi nd,  we wi l l  conf i ne our  

i nqui r y i nt o AI G' s al l eged dut y t o def end t o t he f our  cor ner s of  

t he Hal l s '  compl ai nt ,  r ead i n conj unct i on wi t h t he PCG i nsur ance 

pol i cy i ssued by AI G t o Li ebovi ch.    
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I I I  

¶20 AI G r ai ses t hr ee pr i mar y i ssues,  whi ch we wi l l  addr ess 

separ at el y:   ( 1)  whet her  t he Hal l s al l ege wi t hi n t he f our  

cor ner s of  t he compl ai nt  a per sonal  i nj ur y or  occur r ence wi t hi n 

t he meani ng of  Li ebovi ch' s PCG pol i cy;  ( 2)  whet her  t he compl ai nt  

al l eges damages;  and ( 3)  whet her  cover age i s ot her wi se pr ecl uded 

by t he pol i cy ' s i nt ent i onal  act s excl usi on i n Li ebovi ch' s PCG 

pol i cy.   

A 

¶21 AI G' s ar gument s t hat  t he Hal l s '  compl ai nt  does not  

al l ege a " per sonal  i nj ur y"  and t hat  i t  does not  al l ege  an 

" occur r ence"  as def i ned by Li ebovi ch' s PCG pol i cy ar e 

i nt er r el at ed.   Because AI G pr emi ses i t s c l ai m t hat  t her e i s no 

occur r ence al l eged i n t he Hal l s '  compl ai nt  upon i t s par al l el  

c l ai m t hat  t he compl ai nt  does not  al l ege a per sonal  i nj ur y,  t he 

l at t er  i ssue i s di sposi t i ve of  t he f or mer  i ssue.   We t her ef or e 

addr ess t he t wo i ssues t oget her .    

¶22 The gener al  l i abi l i t y  cover age pr ovi s i on of  

Li ebovi ch' s PCG pol i cy pr ovi des i n r el evant  par t :   

A.  I nsur i ng Agr eement  

We wi l l  pay,  on your  behal f ,  damages an i nsur ed 
per son i s l egal l y obl i gat ed t o pay f or  per sonal  
i nj ur y or  pr oper t y damage caused by an occur r ence 
cover ed by t hi s pol i cy anywher e i n t he wor l d,  
unl ess st at ed ot her wi se or  an excl usi on appl i es.  

 .  .  .  .  
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C.  Def ense Cover age and Cl ai m Expense 

We wi l l  pay t he cost s t o def end an i nsur ed per son 
agai nst  any sui t  seeki ng cover ed damages f or  
per sonal  i nj ur y or  pr oper t y damage,  even i f  t he 
sui t  i s  f al se,  f r audul ent  or  gr oundl ess.  

¶23 The PCG pol i cy  pr oceeds t o def i ne " occur r ence"  as 

i ncl udi ng bot h acci dent s and of f enses.   The i ncl usi on of  non-

acci dent al  of f enses al ong wi t h acci dent s i n t he def i ni t i on of  

occur r ence r ender s t he PCG pol i cy ' s cover age si gni f i cant l y 

br oader  t han t hat  pr ovi ded i n st andar d pol i c i es such as 

Commer ci al  Gener al  Li abi l i t y  ( CGL)  pol i c i es.   St andar d CGL 

pol i c i es pr ovi de gener al  cover age onl y f or  t hose occur r ences 

whi ch can be cl assi f i ed as acci dent s.   See Ever son v.  Lor enz,  

2005 WI  51,  ¶¶12,  15,  21- 22,  280 Wi s.  2d 1,  695 N. W. 2d 298;  

Doyl e v.  Engel ke,  219 Wi s.  2d 277,  282,  289- 90,  580 N. W. 2d 245 

( 1998) ;  I  Susan J.  Mi l l er  & Phi l i p Lef ebvr e,  Mi l l er ' s St andar d 

I nsur ance Pol i c i es Annot at ed,  419 ( 4t h ed.  1994) .    

¶24 The i ncl usi on of  non- acci dent al  of f enses al ong wi t h 

acci dent s i n Li ebovi ch' s PCG pol i cy ' s def i ni t i on of  " occur r ence"  

i s j ust  one exampl e of  t he s i gni f i cant l y br oader  cover age 

pr ovi ded by t hat  pol i cy.   The PCG pol i cy al so def i nes " per sonal  

i nj ur y"  i n t he f ol l owi ng compar at i vel y br oad t er ms:  

Per sonal  i nj ur y means i nj ur y,  i ncl udi ng bodi l y i nj ur y 
or  ment al  har m ar i s i ng out  of  any of  t he f ol l owi ng 
act s:   

 a.  Bodi l y i nj ur y;  

b.  Wr ongf ul  det ent i on,  f al se i mpr i sonment  or  
f al se ar r est ;  
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c.  Shock,  emot i onal  di st r ess,  ment al  i nj ur y;  

 d.  I nvasi on of  pr i vacy;  

 e.  Def amat i on,  l i bel  or  s l ander ;  

 f .  Mal i c i ous pr osecut i on;  

 g.  Wr ongf ul  ent r y or  evi ct i on;  or  

h.  Assaul t  and bat t er y when commi t t ed wi t h t he 
i nt ent  of  pr ot ect i ng per sons.  

( Emphasi s added. )   

¶25 AI G and Li ebovi ch of f er  di f f er ent  i nt er pr et at i ons of  

t he phr ase " i nj ur y,  i ncl udi ng bodi l y i nj ur y or  ment al  har m 

ar i s i ng out  of  any of  t he f ol l owi ng act s. "   Whi l e Li ebovi ch,  i n 

essence,  i nt er pr et s t he phr ase as meani ng " i nj ur y,  i ncl udi ng but  

not  l i mi t ed t o, "  AI G i nt er pr et s i t  as " i nj ur y ,  i ncl udi ng and 

l i mi t ed t o. "   Under  AI G' s i nt er pr et at i on,  " i nj ur y"  i s t her ef or e 

synonymous wi t h " bodi l y i nj ur y or  ment al  har m ar i s i ng out  of  any 

of  t he f ol l owi ng act s.  .  .  . "    

¶26 We concl ude t hat  AI G' s i nt er pr et at i on of  t hi s 

pr ovi s i on does not  compor t  wi t h t he unambi guous t ext  of  t he 

pr ovi s i on.   The pol i cy ' s def i ni t i on of  " per sonal  i nj ur y"  i s not ,  

on i t s f ace or  ot her wi se,  l i mi t ed t o onl y t hose i nj ur i es l i s t ed.   

The pr esence of  a comma and t he wor d " i ncl udi ng"  i n t he phr ase 

" i nj ur y,  i ncl udi ng"  i ndi cat es t hat  t he wor d " i ncl udi ng"  i s not  

meant  t o r ef er ence an exhaust i ve l i s t .    

¶27 Thi s pl ai n t ext  meani ng of  t he phr ase " i nj ur y,  

i ncl udi ng"  i s r ei nf or ced by r eadi ng Li ebovi ch' s pol i cy as a 

whol e,  as we must  i n i nsur ance i nt er pr et at i on cases.    See Laabs 

v.  Chi cago Ti t l e I ns.  Co. ,  72 Wi s.  2d 503,  510,  241 N. W. 2d 434 
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( 1976) .   I n Li ebovi ch' s pol i cy,  t he def i ni t i on of  " per sonal  

i nj ur y"  i s not  t he onl y pr ovi s i on t hat  empl oys a comma f ol l owed 

by t he wor d " i ncl udi ng"  denot i ng a non- exhaust i ve l i s t .   The 

pol i cy ' s def i ni t i on of  " occur r ence"  i s s i mi l ar l y st r uct ur ed:  

a.  A l oss or  an acci dent ,  i ncl udi ng cont i nuous or  
r epeat ed exposur e t o subst ant i al l y  t he same 
gener al  har mf ul  condi t i ons,  whi ch occur s dur i ng 
t he Pol i cy Per i od and r esul t s i n per sonal  i nj ur y  
or  pr oper t y damages;  or  

b.  An of f ense,  i ncl udi ng a ser i es of  r el at ed 
of f enses,  commi t t ed dur i ng t he Pol i cy Per i od t hat  
r esul t s i n per sonal  i nj ur y or  pr oper t y damage.  

For  t he sake of  compar i son,  we obser ve t hat  AI G does not  ar gue 

t hat  t he f i r st  hal f  of  t he " occur r ence"  def i ni t i on,  descr i bi ng 

" [ a]  l oss or  an acci dent ,  i nc l udi ng cont i nuous or  r epeat ed 

exposur e t o subst ant i al l y  t he same gener al  har mf ul  

condi t i ons .  .  . "  l i mi t s cover age t o onl y t hose acci dent s i n t he 

f or m of  cont i nuous or  r epeat ed exposur e t o har mf ul  condi t i ons.   

Nor  does AI G ar gue t hat  t he second hal f  of  t he def i ni t i on,  

descr i bi ng " [ a] n of f ense,  i ncl udi ng a ser i es of  r el at ed 

of f enses, "  l i mi t s cover age t o onl y t hose of f enses whi ch occur  as 

par t  of  a ser i es of  r el at ed of f enses.    

¶28 The r eason AI G does not  make a s i mi l ar  ar gument  

r egar di ng t he meani ng of  occur r ence i s l i kel y because t hese 

pr ovi s i ons,  usi ng si mi l ar  " i ncl udi ng"  c l auses as t hat  f ound i n 

t he " per sonal  i nj ur y"  def i ni t i on,  c l ear l y do not  l i mi t  t he 

meani ng of  t he wor ds bei ng def i ned t o t hose exampl es t hat  f ol l ow 

t he wor d " i ncl udi ng. "   Fr om t he t ext  of  t he s i mi l ar l y st r uct ur ed 

def i ni t i on of  " per sonal  i nj ur y"  i n Li ebovi ch' s PCG pol i cy,  i t  i s  
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equal l y evi dent  t hat  t he pol i cy uses t he wor d " i ncl udi ng"  i n t he 

per sonal  i nj ur y def i ni t i on i n a s i mi l ar  i ncl usi ve,  not  

excl usi ve,  manner ,  mer el y denot i ng some t ypes of  cover ed act s 

wi t hout  pur por t i ng t o set  f or t h an exhaust i ve l i s t .    

¶29 The br oad nat ur e of  t he PCG pol i cy f ur t her  i l l us t r at es 

t hat  t he phr ase,  " i nj ur y,  i ncl udi ng"  i n t he def i ni t i on of  

" per sonal  i nj ur y"  i s not  synonymous wi t h t he phr ase " i nj ur y 

i ncl udi ng and l i mi t ed t o, "  or  " onl y t hose i nj ur i es whi ch ar i se 

out  of  t he f ol l owi ng act s.  .  .  . "   As we have expl ai ned,  t he 

pol i cy i n t hi s case i s subst ant i al l y  br oader  i n scope t han 

st andar d CGL pol i c i es.   Thi s i s t r ue not  j ust  of  t he PCG 

pol i cy ' s compar at i vel y br oader  def i ni t i on of  occur r ence,  but  

al so of  i t s  mor e expansi ve def i ni t i on of  per sonal  i nj ur y.   

¶30 St andar d CGL pol i c i es gener al l y def i ne per sonal  i nj ur y 

as " i nj ur y,  ot her  t han ' bodi l y i nj ur y, '  ar i s i ng out  of  one or  

mor e of  t he f ol l owi ng of f enses. "   I  Susan J.  Mi l l er  & Phi l i p 

Lef ebvr e,  Mi l l er ' s St andar d I nsur ance Pol i c i es Annot at ed,  419 

( 4t h ed.  1994) .   I n cont r ast ,  Li ebovi ch' s PCG pol i cy def i nes 

per sonal  i nj ur y as " i nj ur y,  i ncl udi ng bodi l y or  ment al  har m 

ar i s i ng out  of  any of  t he f ol l owi ng act s.  .  .  . "   Vi ewed si de-

by- si de,  t he di f f er ent  per sonal  i nj ur y def i ni t i ons r eveal  t he 

compar at i vel y br oader  l anguage of  PCG pol i c i es:  

 
CGL Def i ni t i on:  
 
I nj ur y,  ot her  t han 
bodi l y i nj ur y,  ar i s i ng 
out  of  one or  mor e of  
t he f ol l owi ng of f enses.  

    PCG Def i ni t i on:  
 
I nj ur y,  i ncl udi ng bodi l y or  
ment al  har m ar i s i ng out  of  
any of  t he f ol l owi ng act s 
.  .  .  .  
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Speci f i cal l y,  t he above compar i son of  t he t ext  of  CGL and PCG 

def i ni t i ons of  per sonal  i nj ur y i ndi cat es t hat  t he compar at i ve 

l ack of  a comma i n Li ebovi ch' s PCG pol i cy coupl ed wi t h t he wor d 

" i ncl udi ng"  pr ecl udes r easonabl y r eadi ng t he l i s t  of  act s af t er  

t he wor d " i ncl udi ng"  as an exc l usi ve l i s t ;  even i nj ur i es not  

l i s t ed ar e pot ent i al l y  cover ed.  

¶31 Not  onl y i s t he pl acement  of  a comma af t er  t he wor d 

" i nj ur y"  i n CGL pol i c i es,  i n cont r ast  wi t h i n PCG pol i c i es,  

s i gni f i cant  f or  t he r easons we have j ust  di scussed,  but  t her e i s 

anot her  s i gni f i cant  di f f er ence bet ween t he use of  commas i n 

st andar d CGL pol i c i es and i n Li ebovi ch' s PCG pol i cy.   As t he 

s i de- by- si de l anguage i n t he pr evi ous par agr aph shows,  anot her  

di f f er ence i n t he use of  commas t hat  af f ect s t he meani ng of  t he 

per sonal  i nj ur y def i ni t i on i n each t ype of  pol i cy i s t he 

di f f er ence bet ween t he absence of  a comma bef or e t he phr ase 

" ar i s i ng out  of "  i n t he Li ebovi ch pol i cy,  and t he cont r ast i ng 

pr esence of  such a comma i n t he st andar d CGL pol i cy.   Under  a 

pl ai n t ext  r eadi ng of  CGL pol i cy ' s l anguage t hat  t akes i nt o 

account  t he f unct i on of  t he comma,  t he phr ase " ar i s i ng out  of "  

c l ear l y modi f i es " i nj ur y"  i n CGL pol i c i es.   Under  a pl ai n t ext  

r eadi ng of  Li ebovi ch' s PCG pol i cy,  i n cont r ast ,  t he phr ase 

" ar i s i ng out  of "  modi f i es t he mor e nar r ow cat egor y of  " bodi l y or  

ment al  har m"  i n t he PCG pol i cy.   The absence of  a comma bef or e 

t he phr ase " ar i si ng out  of "  i n t he Li ebovi ch pol i cy i ndi cat es 

t hat  t he PCG pol i cy,  unl i ke a CGL pol i cy,  does not  r equi r e an 
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i nj ur y be i n t he f or m of  bodi l y or  ment al  har m ar i s i ng out  of  

speci f i cal l y l i s t ed act s i n or der  t o be a cover ed i nj ur y. 8   

¶32 Fi nal l y,  as we have expl ai ned,  i nsur ance pol i c i es ar e 

const r ued st r i ct l y i n f avor  of  cover age,  and ambi gui t i es ar e t o 

be const r ued agai nst  t he dr af t er .   See Car di nal ,  166 Wi s.  2d at  

382.   As such,  whi l e we concl ude t hat  Li ebovi ch' s i nt er pr et at i on 

of  t he PCG pol i cy ' s def i ni t i on of  " i nj ur y"  i s r easonabl e,  

compor t i ng wi t h t he t ext  of  t he pol i cy and t he commonl y 

under st ood i ncl usi ve meani ng of  " i nj ur y, "  even i f  AI G' s 

i nt er pr et at i on wer e r easonabl e as wel l ,  we woul d st i l l  const r ue 

t he pol i cy i n f avor  of  cover age.   When t her e ar e t wo compet i ng 

i nt er pr et at i ons of  a pol i cy whi ch ar e conf l i c t i ng but  bot h ar e 

r easonabl e,  we def er  t o t he i nt er pr et at i on of  t he i nsur ed,  not  

t he dr af t er .   See i d.    

¶33 Ther e ar e t wo par t i cul ar  pr ovi s i ons of  t he Hal l s '  

compl ai nt  t hat  may r easonabl y be const r ued as al l egi ng i nj ur y.   

Par agr aph 27 of  t he compl ai nt  al l eges t hat  t he house Li ebovi ch 

bui l t  " v i ol at es t he 125 f oot  bui l di ng set back 

r est r i ct i on .  .  .  .   Hal l  and Bl azer  ar e aggr i eved by 

Li ebovi ch' s v i ol at i on of  t he bui l di ng set back r est r i ct i on. "   

Par agr aph 29 al l eges t hat  t he const r uct i on v i ol at i ng t he set back 

                                                 
8 Anot her  di f f er ence r eveal ed by a s i de- by- si de compar i son 

of  t he CGL and PCG pol i c i es '  per sonal  i nj ur y def i ni t i ons i s t hat  
CGL pol i c i es expl i c i t l y  excl ude bodi l y i nj ur y,  whi l e t he PCG 
pol i cy expl i c i t l y  i ncl udes bodi l y i nj ur y.   However ,  t hat  
di st i nct i on i s not  per t i nent  t o our  pr esent  anal ysi s,  ot her  t han 
t o pr ovi de anot her  i l l ust r at i on of  t he compar at i vel y br oad 
def i ni t i on of  " per sonal  i nj ur y"  i n PCG pol i c i es.  
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r est r i ct i on " has i nt er f er ed wi t h t he i nt er est s  of  Hal l  and 

Bl azer  i n and t o t hei r  nei ghbor i ng r eal  pr oper t y. "   

¶34 I n suppor t  of  hi s ar gument  t hat  t he " aggr i eved"  

l anguage of  par agr aph 27 i s suf f i c i ent  t o sat i sf y t he i nj ur y 

r equi r ement  of  hi s PCG pol i cy,  Li ebovi ch c i t es Uni t ed St at es v.  

Secur i t y Management  Co. ,  96 F. 3d 260 ( 7t h Ci r .  1996) .   I n t hat  

case,  t he cour t  f ound cover age wher e t he compl ai nt s al l eged 

bei ng " aggr i eved. "   I d.  at  262,  268.   The cour t  hel d t hat  " s i nce 

t he compl ai nt s r equest ed an awar d of  ' such damages as woul d 

f ul l y  compensat e aggr i eved per sons f or  damages caused by t he 

def endant s '  di scr i mi nat or y conduct , '  we concl ude t hat  t he 

compl ai nt s shoul d be i mpl i edl y r ead as r equest i ng compensat i on 

f or  ment al  i nj ur y. "   I d.  at  268.   Li ebovi ch ar gues t hat  t he same 

pr i nci pl e appl i es i n t hi s case.    

¶35 I n r epl y,  AI G di st i ngui shes Secur i t y Management  as 

i nvol v i ng an al l egat i on of  di scr i mi nat i on.   AI G cor r ect l y poi nt s  

out  t hat  i n Secur i t y Management ,  t he cour t  expl ai ned t hat  a 

compl ai nt  need not  expr essl y al l ege emot i onal  har m,  par t i cul ar l y  

i n cases i nvol v i ng r aci al  di scr i mi nat i on,  whi ch i s pr esumpt i vel y  

degr adi ng and humi l i at i ng.   I d.   AI G appr opr i at el y not es t hat  

di scr i mi nat i on i s gener al l y,  by i t s nat ur e,  mor e l i kel y t o be 

emot i onal l y damagi ng t han bui l di ng a house t oo cl ose t o a 

l akef r ont .   

¶36 However ,  we di sagr ee wi t h t he i mpl i cat i on of  AI G' s 

ar gument s t hat  t he al l egat i on of  bei ng " aggr i eved"  can never  

denot e i nj ur y i n cont ext s of  har ms such as covenant  br eaches.   

AI G ar gues t hat  " aggr i eved"  means no mor e t han a gener al  
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i nvocat i on of  l egal  st andi ng,  but  t hi s ar gument  under scor es t he 

symbi ot i c r el at i onshi p bet ween bei ng " aggr i eved"  and bei ng 

" i nj ur ed" :   i t  i s  t hr ough t he demonst r at i on of  i nj ur y t hat  

st andi ng i s conf er r ed.   For  exampl e,  i t  i s  wel l  est abl i shed t hat  

f or  pur poses of  est abl i shi ng st andi ng t o appeal  a j udgment ,  an 

" aggr i eved par t y"  i s def i ned i n par t  as " one havi ng an 

i nt er est  .  .  .  whi ch i s i nj ur i ousl y af f ect ed by t he j udgment . "   

See,  e. g. ,  Mur i el  K.  v.  Mi l waukee Count y,  2002 WI  27,  ¶16,  251 

Wi s.  2d 10,  640 N. W. 2d 773;  J i ndr a v.  Di eder i ch Fl oor i ng,  181 

Wi s.  2d 579,  611,  511 N. W. 2d 855 ( 1994) ;  Pasch v.  DOR,  58 Wi s.  

2d 346,  357,  206 N. W. 2d 157 ( 1973) ;  Gr eenf i el d v.  Joi nt  Count y 

School  Comm. ,  271 Wi s.  442,  447,  73 N. W. 2d 580 ( 1955) .    

¶37 Cases addr essi ng st andi ng ar e not  t he onl y exampl es of  

t he near l y synonymous r el at i onshi p of  t he t er ms " aggr i eved"  and 

" i nj ur ed. "   On occasi on,  we have f ound i t  usef ul  t o t ur n t o t he 

di ct i onar y t o ascer t ai n common and or di nar y meani ngs of  wor ds.   

See,  e. g. ,  St at e v.  Pol ashek,  2002 WI  74,  ¶19,  253 Wi s.  2d 527,  

646 N. W. 2d 330.   I n t hi s case,  we obser ve t hat  t he Webst er ' s 

Di ct i onar y def i ni t i on of  " aggr i eve"  i ncl udes t he synonymous 

phr ase " t o i nf l i c t  i nj ur y upon. "   Webst er ' s Thi r d New 

I nt er nat i onal  Di ct i onar y 41 ( 3d ed.  1986) .   Thi s def i ni t i on of  

" aggr i eved"  as a wor d t hat  i s i nt er changeabl e wi t h " i nj ur ed"  has 

al so been commonl y empl oyed i n our  case l aw addr essi ng i ssues 

beyond st andi ng.   See Lest i na v.  West  Bend Mut .  I ns.  Co. ,  176 

Wi s.  2d 901,  911,  501 N. W. 2d 28 ( 1993) ( obser vi ng " a j udi c i al  

t r end t owar d hol di ng spor t s- r el at ed i nj ur i es act i onabl e onl y ' i f  

t he aggr i eved per son demonst r at es gr oss negl i gence or  r eckl ess 
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di sr egar d by t he def endant ' " ) ( c i t at i on omi t t ed) ( emphasi s added) ;  

Ri mes v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  106 Wi s.  2d 263,  275,  

316 N. W. 2d 348 ( 1982) ( " Under  Wi sconsi n l aw t he t est  of  whol eness 

depends upon whet her  t he i nsur ed has been compl et el y compensat ed 

f or  al l  t he el ement s of  damages .  .  .  .   The i nj ur ed or  

aggr i eved par t y i s not  made whol e unl ess al l  hi s damages ar i s i ng 

out  of  t he t or t  have been f ul l y compensat ed. " ) ( emphasi s added) ;  

Vi l l age of  Ni agar a v.  Town of  Ni agar a,  209 Wi s.  529,  533,  245 

N. W.  699 ( 1932) ( descr i bi ng " r emedi es f or  an aggr i eved or  i nj ur ed 

muni ci pal i t y ent i t l ed t o an appor t i onment  of  t axes" ) ( emphasi s 

added) .    

¶38 I n addi t i on,  a v i ol at i on of  r i ght s,  as al l eged by t he 

Hal l s '  compl ai nt ,  may const i t ut e an i nj ur y.   Tur ni ng t o t he 

di ct i onar y f or  gui dance,  we obser ve t hat  a common def i ni t i on of  

i nj ur y i s " an act  t hat  damages,  har ms,  or  hur t s .  .  . [ ; ]  a 

v i ol at i on of  anot her ' s r i ght s f or  whi ch t he l aw al l ows an act i on 

t o r ecover  damages .  .  .  . "   Webst er ' s Thi r d New I nt er nat i onal  

Di ct i onar y 1164 ( 3d ed.  1986) .   Bl ack' s Law Di ct i onar y s i mi l ar l y 

def i nes " i nj ur y"  as f ol l ows:  

1.  The vi ol at i on of  anot her ' s  l egal  r i ght ,  f or  whi ch 
t he l aw pr ovi des a r emedy;  a wr ong or  i nj ust i ce.   See 
WRONG.   2.   Scot s l aw.   Anyt hi ng sai d or  done i n 
br each of  a dut y not  t o do i t ,  i f  har m r esul t s t o 
anot her  i n per son,  char act er ,  or  pr oper t y.   I nj ur i es 
ar e di v i ded i nt o r eal  i nj ur i es ( such as woundi ng)  and 
ver bal  i nj ur i es ( such as s l ander ) .   They may be 
cr i mi nal  wr ongs ( as wi t h assaul t )  or  c i v i l  wr ongs ( as 
wi t h def amat i on) .   3.   Any har m or  damage.   Some 
aut hor i t i es di st i ngui sh har m f r om i nj ur y,  hol di ng t hat  
whi l e har m denot es any per sonal  l oss or  det r i ment ,  
i nj ur y i nvol ves an act i onabl e i nvasi on of  a l egal l y 
pr ot ect ed i nt er est .   
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Bl ack' s Law Di ct i onar y 801 ( 8t h ed.  2004) .   I n t hi s case,  t he 

Hal l s '  compl ai nt  c l ear l y al l eges a v i ol at i on of  t hei r  i nt er est s 

and r i ght s,  a br each of  a covenant  r esul t i ng i n har m,  and an 

act i onabl e i nvasi on of  a l egal l y pr ot ect ed i nt er est .   As such,  

t he compl ai nt  al l eges " i nj ur y"  wi t hi n t he di ct i onar y meani ng of  

t hat  wor d.  

¶39 I n t hi s case,  t he Hal l s compl ai ned not  j ust  of  bei ng 

aggr i eved gener al l y,  but  al so of  i nt er f er ence wi t h t hei r  

pr oper t y i nt er est s speci f i cal l y.   The Hal l s '  al l egat i on of  

pr oper t y i nt er est  v i ol at i ons i s  made expl i c i t l y  t hr ough t hei r  

c l ai m of  i nt er f er ence wi t h t hei r  pr oper t y i nt er est s and 

i mpl i c i t l y  by r ef er ence t o t he r est r i ct i ve covenant  br each.   

However ,  AI G appear s t o ar gue t hat  t he onl y t ypes of  pr oper t y 

r i ght s v i ol at i ons cover ed by t he PCG pol i cy ar e evi ct i on and 

wr ongf ul  ent r y c l ai ms.   We di sagr ee.   Not hi ng i n t he t ext  of  t he 

pol i cy pr ecl udes i nj ur i es t hat  i ncl ude ot her  v i ol at i ons of  

pr oper t y i nt er est s f r om bei ng cover ed as wel l . 9 

¶40 Wi sconsi n i s a not i ce pl eadi ng s t at e.   See Wi s.  St at .  

§ 802. 02.   We have expl ai ned t hat  under  t he not i ce pl eadi ng 

                                                 
9 Whi l e we do not  def i ni t el y est abl i sh t he cont our s of  t he 

f ul l  r ange of  i nt r usi ons i nt o pr oper t y const i t ut i ng cover ed 
i nj ur i es,  we not e t hat  Wi s.  St at .  § 844. 01( 2) ,  whi ch def i nes 
physi cal  i nj ur y  t o r eal  pr oper t y,  expl ai ns t hat  " [ p] hysi cal  
i nj ur y i ncl udes unpr i v i l eged i nt r usi ons and encr oachment s;  t he 
i nj ur y may be sur f ace,  subsur f ace or  supr asur f ace;  t he i nj ur y 
may ar i se f r om act i v i t i es on t he pl ai nt i f f ' s  pr oper t y,  or  f r om 
act i v i t i es out si de t he pl ai nt i f f ' s  pr oper t y whi ch af f ect  
pl ai nt i f f ' s  pr oper t y. "   Al t hough Li ebovi ch' s nei ghbor s di d not  
br i ng a c l ai m under  t hi s st at ut e,  t he st at ut or y l anguage hel ps 
i l l ust r at e t hat  t hei r  compl ai nt  al l eges a physi cal  i nj ur y t o 
r eal  pr oper t y,  al ong wi t h ot her  gener al  i nj ur i es.  
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r equi r ement s set  f or t h by § 802. 02( 1) ( a)  and ( 6) ,  " a compl ai nt  

must  s i mpl y cont ai n ' [ a]  shor t  and pl ai n st at ement  of  t he c l ai m,  

i dent i f y i ng t he t r ansact i on or  occur r ence or  ser i es of  

t r ansact i ons or  occur r ences out  of  whi ch t he cl ai m ar i ses and 

showi ng t hat  t he pl eader  i s ent i t l ed t o r el i ef [ , ] ' "  and t hat  

such cl ai ms must  be " l i ber al l y ' const r ued [ so]  as t o do 

subst ant i al  j ust i ce. ' "   Doe v.  Ar chdi ocese of  Mi l waukee,  2005 WI  

123,  ¶35,  284 Wi s.  2d 307,  700 N. W. 2d 180 ( c i t at i ons omi t t ed) .   

Because t he exact  f or m of  i nj ur y suf f er ed need not  be spel l ed 

out  i n a compl ai nt  under  t he r ul es of  not i ce pl eadi ng,  t he 

Hal l s '  al l egat i ons t hat  Li ebovi ch " i nt er f er ed wi t h [ t hei r ]  

i nt er est "  and t hat  t hey wer e " aggr i eved by"  hi s act i ons ar e 

suf f i c i ent  t o al l ege i nj ur y f or  t he pur pose of  t r i gger i ng a dut y 

t o def end.    

   ¶41 Havi ng det er mi ned t hat  t he Hal l s '  compl ai nt  al l eges an 

i nj ur y cover ed by Li ebovi ch' s PCG pol i cy,  we al so concl ude t hat  

t he compl ai nt  al l eges an occur r ence,  as r equi r ed f or  i nsur ance 

cover age.   AI G ar gues t hat  t her e i s no occur r ence al l eged 

because t her e i s no al l egat i on of  per sonal  i nj ur y.   Thi s 

ar gument  i s mer el y a r epackagi ng of  AI G' s cont ent i on t hat  t he 

Hal l s '  compl ai nt  does not  al l ege an i nj ur y.   We have al r eady 

di scar ded t he ar gument  t hat  t he Hal l s '  compl ai nt  does not  al l ege 

an i nj ur y.   AI G f ai l s t o expl ai n why,  once we concl ude t hat  t he 

Hal l s '  compl ai nt  al l eges an i nj ur y caused by Li ebovi ch' s  

covenant  v i ol at i on,  t her e i s no occur r ence al l eged wi t hi n t he 

meani ng of  Li ebovi ch' s PCG pol i cy.   
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B 

¶42 We next  addr ess AI G' s c l ai m t hat  " t he Hal l s '  compl ai nt  

sought  gener al  equi t abl e r el i ef ,  not  monet ar y damages. "   Whi l e 

concedi ng t hat  t he compl ai nt ' s ad damnum cl ause does cont ai n a 

r equest  f or  damages,  AI G appear s t o ar gue t hat  because t he 

compl ai nt  al so r equest s equi t abl e r el i ef ,  t he damages sought  

wer e not  " damages"  as def i ned by AI G' s pol i cy ,  whi ch def i nes 

" damages"  as " t he sum r equi r ed t o sat i sf y a c l ai m,  whet her  

set t l ed or  agr eed t o i n wr i t i ng by us or  r esol ved by j udi c i al  

pr ocedur e. "    

¶43 Li ebovi ch descr i bes as i ncr edi bl e AI G' s asser t i on t hat  

a compl ai nt  whi ch expl i c i t l y  st at es " Pl ai nt i f f s 

r equest  .  .  .  damages"  does not  seek damages.   Repeat i ng t he 

r het or i cal  quest i on posed by t he cour t  of  appeal s,  Li ebovi ch 

asks,  " f or  wher e but  t he ad damnum cl ause woul d a cour t  l ook t o 

see whet her  damages wer e r equest ed?"   Li ebovi ch ar gues t hat  t he 

cour t  of  appeal s pr oper l y obser ved t hat  an i nsur er  may not  r el y 

sol el y on t he " equi t abl e r el i ef "  and " damages"  l abel s at t ached 

t o a compl ai nt  t o deci de whet her  cover age exi st s.   Li ebovi ch,  

299 Wi s.  2d 331,  ¶9 ( c i t i ng Johnson Cont r ol s,  I nc.  v.  Empl oyer s 

I ns.  of  Wausau,  2003 WI  108,  ¶44,  264 Wi s.  2d 60,  665 N. W. 2d 

257,  cer t .  deni ed,  541 U. S.  1027 ( 2004) ) .   

¶44 We agr ee.   AI G' s ar gument  t hat  damages ar e not  cl ai med 

i n t he Hal l s '  compl ai nt  f ai l s ,  due t o t he c l ear  r equest  f or  

damages i n t he compl ai nt ' s ad damnum cl ause t hat  cor r esponds 

wi t h i nj ur i es c l ai med el sewher e i n t he Hal l s '  compl ai nt .   AI G 
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c i t es Mi dway Mot or  Lodge of  Br ookf i el d v.  Har t f or d I nsur ance 

Gr oup,  226 Wi s.  2d 23,  35- 36,  593 N. W. 2d 852 ( Ct .  App.  1999) ,  

f or  t he pr oposi t i on t hat  mer el y ment i oni ng " damages"  i n t he ad 

damnum cl ause i s not  enough t o f i nd t hat  t he compl ai nt  st at es a 

c l ai m f or  damages.   However ,  Mi dway Mot or  Lodge si mpl y st ands 

f or  t he pr oposi t i on t hat  i n or der  t o const i t ut e a cause of  

act i on,  t he pl eadi ng must  al l ege " an act ual  l oss or  damage as a 

r esul t  of  t he i nj ur y. "   I d.  at  35.   I n t hat  case,  Mi dway Mot or  

Lodge f ai l ed t o pl ead what  l oss or  damage i t  suf f er ed as a 

r esul t  of  t he br each of  dut y t hat  had occur r ed.   I d.    

¶45 Mi dway Mot or  Lodge has been cl ar i f i ed by Baumann,  286 

Wi s.  2d 667,  ¶¶15- 18.   I n Baumann,  t he cour t  of  appeal s 

expl ai ned t hat  t he r eason t he cour t  i n Mi dway Mot or  Lodge f ound 

t he al l egat i on of  damages i n t he ad damnum cl ause i n t hat  case 

i nsuf f i c i ent  was because t he basi s f or  r ecover y,  l oss of  use of  

t angi bl e pr oper t y,  had not  been pl ed wi t h speci f i c i t y and,  

t her ef or e,  " t he r est  of  t he compl ai nt  cont ai ned no al l egat i ons 

t hat  woul d suppor t  t he concl usi on t hat  t he pl ai nt i f f  had 

suf f er ed i nci dent al  and consequent i al  damages. "   Baumann,  286 

Wi s.  2d 667,  ¶17.   The Baumann cour t  f ur t her  expl ai ned t hat  

whi l e " t he pr ayer  f or  r el i ef  does not  cur e an ot her wi se 

i nsuf f i c i ent  pl eadi ng,  i t  i s  nonet hel ess a r el evant  por t i on of  

t he pl eadi ng t hat  ' can be of  val ue t o c l ar i f y and suppor t  t he 

pl eadi ng' s al l egat i ons. ' "   I d. ,  ¶18 ( c i t at i on omi t t ed) .   

Consequent l y,  t he cour t  hel d t hat  " we may r el y on t he ad damnum 

cl ause t o c l ar i f y t he al l egat i ons set  f or t h i n t he r emai nder  of  

t he compl ai nt . "   I d.  
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¶46 We concur  wi t h t he Baumann cour t ' s  descr i pt i on of  

Mi dway Mot or  Lodge.   The l at t er  case i nvol ved a c l ai m f or  an 

i mpr oper l y i nst al l ed sewer  syst em,  and t he cour t  concl uded t hat  

no f act s wer e al l eged suppor t i ng a c l ai m f or  i nj ur y i n t he f or m 

of  pr oper t y damage.   Mi dway Mot or  Lodge,  226 Wi s.  2d at  32- 36.   

The compl ai nt  al l eged onl y t hat  t her e was a pr obl em wi t h t he 

syst em,  not  how t hat  pr obl em af f ect ed t he pl ai nt i f f s.   I d.  at  

34- 35.   The compl ai nt  descr i bed an i nj ur y t o t he sewer  syst em 

f r om negl i gent  const r uct i on r at her  t han an i nj ur y t o t he 

pl ai nt i f f s t hemsel ves,  al l egi ng t hat  " [ t ] he negl i gent  act i ons 

and omi ssi ons of  Hunzi nger  wer e a pr oxi mat e cause of  t he f ai l ur e 

of  t he under gr ound sewer  syst em. "   I d.  at  28.  

¶47 Her e,  i n cont r ast  wi t h t he pl ai nt i f f s i n Mi dway Mot or  

Lodge,  t he Hal l s di d al l ege i nj ur i es i n t hei r  compl ai nt ,  as we 

have expl ai ned.   The compl ai nt  speci f i cal l y al l eges t hat  t he 

Hal l s wer e aggr i eved by Li ebovi ch' s v i ol at i on of  t he set back 

r est r i ct i on,  and t hat  t he v i ol at i on i nt er f er ed wi t h t he Hal l s '  

i nt er est s i n and t o t hei r  nei ghbor i ng r eal  pr oper t y.   Because we 

have concl uded t hat  t he Hal l s '  compl ai nt  suf f i c i ent l y al l eges 

i nj ur i es,  i ndi cat es t hat  t hey suf f er ed act ual  damage or  l oss,  

and speci f i cal l y r equest s a damage awar d t o compensat e t hem f or  

such i nj ur i es and l oss,  we r ej ect  AI G' s ar gument  t hat  t he 

compl ai nt  does not  al l ege damages f or  pur poses of  i nsur ance 

cover age.  

C 

¶48 Fi nal l y,  AI G i nvokes t he i nt ent i onal  act s excl usi on of  

Li ebovi ch' s PCG pol i cy,  whi ch pr ovi des:  
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E.  Excl usi ons 

Thi s pol i cy does not  pr ovi de cover age f or  
l i abi l i t y ,  def ense cost s or  any ot her  cost  or  
expense f or :  

.  .  .  .  

19.  Per sonal  I nj ur y or  Pr oper t y Damage r esul t i ng 
f r om any cr i mi nal ,  wi l l f ul  or  mal i c i ous act  
or  omi ssi on by any per son.   We al so wi l l  not  
cover  c l ai ms f or  act s or  omi ss i ons of  any 
per son whi ch ar e i nt ended t o r esul t  i n,  or  
woul d be expect ed by a r easonabl e per son t o 
cause,  pr oper t y damage or  per sonal  i nj ur y.   
Thi s excl usi on appl i es even i f  t he i nj ur y or  
damage i s of  a di f f er ent  k i nd or  degr ee,  or  
i s sust ai ned by a di f f er ent  per son,  t han 
expect ed or  i nt ended.   Thi s excl usi on does 
not  appl y t o bodi l y i nj ur y i f  t he i nsur ed 
per son act ed wi t h r easonabl e f or ce t o 
pr ot ect  any per son.  

AI G ar gues t hat  t hi s excl usi on pr ecl udes cover age i n t hi s case 

because t he Hal l s '  compl ai nt  al l eges act ual  and const r uct i ve 

knowl edge of  t he set back covenant ,  as wel l  as conduct  whi ch was 

i nt ent i onal  and i n wi l l f ul  di sr egar d of  hi s nei ghbor s '  r i ght s.   

¶49 AI G mai nt ai ns t hat  " Li ebovi ch' s const r uct i on of  hi s 

home was a consequence t hat  he cer t ai nl y i nt ended.   As a r esul t ,  

any c l ai ms r esul t i ng f r om t hi s i nt ent i onal  act  ar e pr ecl uded. "   

Whi l e concedi ng t hat  Wi sconsi n cour t s have i nt er pr et ed 

i nt ent i onal  act  excl usi ons as r equi r i ng i nt ent  t o i nj ur e,  not  

j ust  i nt ent  t o act ,  AI G poi nt s out  t hat  i nt ent  t o i nj ur e may be 

i nf er r ed " i f  t he degr ee of  cer t ai nt y t hat  t he conduct  wi l l  cause 

i nj ur y i s suf f i c i ent l y gr eat  t o j ust i f y i nf er r i ng i nt ent  t o 

i nj ur e as a mat t er  of  l aw, "  quot i ng Lover i dge v.  Char t i er ,  161 

Wi s.  2d 150,  169,  468 N. W. 2d 146 ( 1991) .   Such i s t he case her e,  
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AI G ar gues,  because any har m i n t hi s case was guar ant eed by 

Li ebovi ch' s deci s i on t o bui l d hi s home i n v i ol at i on of  t he 125-

f oot  set back covenant .    

¶50 We di sagr ee,  and concl ude t hat  t he i nt ent i onal  act s 

excl usi on i s i nappl i cabl e t o t hi s case f or  sever al  r easons.    

¶51 Fi r st ,  we obser ve t hat  t he PCG pol i cy ' s gener al  

cover age of  i nt ent i onal  of f enses as wel l  as acc i dent s ar guabl y 

r ender s i t s " i nt ent i onal  act s"  excl usi on ambi guous. 10  Whi l e 

nei t her  t he t ext  of  t he mai n cover age cl ause of  Li ebovi ch' s PCG 

pol i cy nor  t he i nt ent i onal  act s excl usi on,  v i ewed i n i sol at i on,  

i s  ambi guous,  r eadi ng t hem i n conj unct i on wi t h one anot her  

r eveal s some ambi gui t y ar i s i ng f r om t he appar ent  cont r adi ct i on 

bet ween t he mai n cover age cl ause' s cover age of  non- acci dent al  

( i . e. ,  i nt ent i onal )  of f enses,  and t he pol i cy ' s  excl usi on of  

i nt ent i onal  act s.    

Ambi gui t y i n an i nsur ance pol i cy may ar i se i n 
di f f er ent  ways.   Fi r st ,  t he l anguage of  t he di sput ed 
pr ovi s i on may be ambi guous because t he i mpor t  of  t he 
wor ds i s uncer t ai n or  t he i mpact  of  t he wor ds i s 
uncer t ai n wi t h r espect  t o unusual  f act s.   Second,  a 
pr ovi s i on t hat  i s unambi guous when vi ewed i n i sol at i on 
may become ambi guous when consi der ed i n t he cont ext  of  
t he ent i r e pol i cy.  

                                                 
10 On t hi s poi nt ,  Li ebovi ch poi nt s out  t hat  AI G' s ar gument  

t o t he cont r ar y conf l i c t s wi t h an ar gument  made by AI G i t sel f  i n 
a pr evi ous case,  Ki t sap Count y v.  Al l st at e I nsur ance Co. ,  964 
P. 2d 1173 ( Wash.  1998) .   I n t hat  case,  Li ebovi ch obser ves,  AI G 
and ot her  i nsur er s ar gued t hat  " because t he t er m ' of f enses'  i s  
used i n t he per sonal  cover age pr ovi s i ons,  i t  i s  axi omat i c 
t hat  .  .  .  i nt ent i onal  act s ar e cover ed. "   I d.  at  1181.   
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Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶74,  293 Wi s.  

2d 123,  717 N. W. 2d 258 ( Pr osser ,  J. ,  concur r i ng) ( c i t i ng Fol kman 

v.  Quamme,  2003 WI  116,  ¶13,  264 Wi s.  2d 617,  665 N. W. 2d 857) .   

Thi s case f al l s i nt o t he l at t er  cat egor y.   

¶52 However ,  we have r esol ved t he ambi guous meani ng of  

i nt ent i onal  act s excl usi ons i n pr evi ous cases,  i n whi ch we have 

expl ai ned t hat  i nt ent i onal  act  excl usi ons pr ecl ude cover age 

wher e some al l eged har m or  i nj ur y,  i n addi t i on t o t he act  

causi ng i nj ur y,  was i nt ended by or  shoul d have been ant i c i pat ed 

by t he i nsur ed.   See Lover i dge,  161 Wi s.  2d at  168- 69;  Raby v.  

Moe,  153 Wi s.  2d 101,  110- 11,  450 N. W. 2d 452 ( 1990) .   I n Raby,  

t hi s cour t  expl ai ned t hat  i n or der  f or  such an i nt ent i onal  act s 

excl usi on t o pr ecl ude cover age,  " [ f ] i r st ,  t he i nsur ed must  

i nt ent i onal l y act ,  and,  second,  t he i nsur ed must  i nt end some 

i nj ur y or  har m t o f ol l ow f r om t hat  act . "   Raby,  153 Wi s.  2d at  

110 ( c i t i ng Pachucki  v.  Republ i c I ns.  Co. ,  89 Wi s.  2d 703,  710,  

278 N. W. 2d 898 ( 1979) ) .   Ther ef or e,  i n i nt er pr et i ng and appl y i ng 

an i nt ent i onal  act s excl usi on cl ause,  once we " hav[ e]  concl uded 

t hat  [ an i nsur ed' s]  i nt ent  t o act  i s  est abl i shed .  .  .  we t ur n 

t o t he quest i on of  whet her  [ t he i nsur ed]  i nt ended some i nj ur y or  

har m t o f ol l ow f r om hi s i nt ent i onal  act . "   Raby,  153 Wi s.  2d at  

110- 11.   

¶53 I n addi t i on,  i nt er pr et i ng t he i nt ent i onal  act s 

excl usi on as r equi r i ng an al l egat i on of  i nt ent  t o i nj ur e,  not  

j ust  t o act ,  i s  t he i nt er pr et at i on of f er ed by Li ebovi ch.   Due t o 

t he ambi guous nat ur e of  t he di st i nct i on i n hi s pol i cy bet ween 

non- acci dent al  of f enses ( whi ch ar e cover ed)  and " i nt ent i onal  
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act s"  ( whi ch ar en' t ) ,  we def er  t o Li ebovi ch' s r easonabl e 

i nt er pr et at i on.   See El l i ot t ,  169 Wi s.  2d at  321 ( " I f  t her e i s  

any doubt  about  t he dut y t o def end,  i t  must  be r esol ved i n f avor  

of  t he i nsur ed. " ) .   

¶54 Fur t her mor e,  we agr ee wi t h Li ebovi ch t hat  i nt ent  t o 

bui l d a house i n a manner  t hat  v i ol at es a covenant  i s not  t he 

same as i nt ent  t o har m.   I nt ent  t o har m was not  al l eged by t he 

Hal l s '  compl ai nt .   The al l egat i on t hat  Li ebovi ch' s v i ol at i on of  

t he covenant  was i nt ent i onal  and i n wi l l f ul  di sr egar d of  hi s 

nei ghbor s '  r i ght s does not  equat e t o an al l egat i on of  

i nt ent i onal  har m.   Rat her ,  t he " i nt ent i onal  v i ol at i on"  l anguage 

can r easonabl y be i nt er pr et ed as descr i bi ng a vol i t i onal  

const r uct i on t hat  v i ol at ed t he covenant ,  but  not  i nt ent  t o har m 

anyone i n t he pr ocess.   Consequent l y,  because t her e i s no 

al l egat i on t hat  Li ebovi ch i nt ended not  j ust  t o bui l d a house,  

but  al so f or  some har m or  i nj ur y t o r esul t ,  t he i nt ent i onal  act  

excl usi on does not  appl y.    

¶55 As a f i nal  not e,  we emphasi ze t he pr ef er r ed pr ocess 

f or  i nsur eds t o r esol ve dut y–t o- def end di sput es.   As we have 

expl ai ned,  i t  i s  wel l  est abl i shed t hat  an i nsur er  may r equest  a 

bi f ur cat ed t r i al  on t he i ssue of  cover age whi l e movi ng t o st ay 

pr oceedi ngs on t he mer i t s of  t he l i abi l i t y  act i on unt i l  t he 

i ssue of  cover age i s r esol ved.   Newhouse,  176 Wi s.  2d at  836 

( c i t i ng El l i ot t ,  169 Wi s.  2d at  318) .   " When t hi s pr ocedur e i s  

f ol l owed, "  we expl ai ned,  " t he i nsur ance company r uns no r i sk of  

br eachi ng i t s dut y t o def end. "   Newhouse,  176 Wi s.  2d at  836.   

I n addi t i on t o t he El l i ot t / Newhouse pr ocedur e,  i nsur er s may 
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r ai se t he cover age i ssue i n ot her  ways,  such as seeki ng a 

decl ar at or y r ul i ng or  agr eei ng t o pr ovi de a def ense under  a 

r eser vat i on of  r i ght s.   See Baumann,  286 Wi s.  2d 667,  ¶8.   Whi l e 

t hese pr ocedur es ar e not  absol ut e r equi r ement s,  we st r ongl y 

encour age i nsur er s wi shi ng t o cont est  l i abi l i t y  cover age t o 

avai l  t hemsel ves of  one of  t hese pr ocedur es r at her  t han 

uni l at er al l y r ef use t o def end.   A uni l at er al  r ef usal  t o def end 

wi t hout  f i r st  at t empt i ng t o seek j udi c i al  suppor t  f or  t hat  

r ef usal  can r esul t  i n ot her wi se avoi dabl e expenses and ef f or t s  

t o l i t i gant s and cour t s,  depr i ve i nsur eds of  t hei r  cont r act ed-

f or  pr ot ect i ons,  and est op i nsur er s f r om bei ng abl e t o f ur t her  

chal l enge cover age.  

I V 

¶56 I n sum,  we concl ude t hat  AI G' s uni l at er al  deci s i on t o 

deny l i abi l i t y  cover age t o Li ebovi ch,  wi t hout  f i r st  t ur ni ng t o 

t he wel l - est abl i shed pr ocedur es descr i bed i n El l i ot t ,  Newhouse,  

and Baumann,  and despi t e t he al l egat i ons of  an occur r ence,  

i nj ur y and damages i n t he Hal l s '  compl ai nt ,  was a br each of  

AI G' s dut y t o def end Li ebovi ch.   We concl ude t he i nt ent i onal  

act s excl usi on i n Li ebovi ch' s PCG pol i cy di d not  j ust i f y AI G 

abandoni ng i t s pol i cyhol der  because t he Hal l s '  compl ai nt  di d not  

al l ege t hat  Li ebovi ch i nt ended t o har m t hem.   To t he ext ent  

t her e i s any ambi gui t y about  t he PCG pol i cy ' s cover age of  t he 

c l ai ms agai nst  Li ebovi ch,  such ambi gui t i es ar e r esol ved i n f avor  

of  l i abi l i t y  cover age.   Consequent l y,  we hol d t hat  AI G had a 

dut y t o def end Li ebovi ch and t hat  i t  br eached t hat  dut y.   We 

af f i r m t he cour t  of  appeal s '  deci s i on,  addi ng t o t he cour t  of  
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appeal s '  r emand di r ect i ons t hat  t he c i r cui t  cour t  shoul d 

addi t i onal l y addr ess Li ebovi ch' s i ndemni f i cat i on c l ai m.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med and modi f i ed,  and,  as modi f i ed,  t he cause i s r emanded 

t o t he c i r cui t  cour t .  

¶57 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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