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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Scot t  M.  

Hambl y,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

af f i r mi ng a j udgment  of  convi ct i on ent er ed by t he Ci r cui t  Cour t  

f or  Washi ngt on Count y,  Pat r i ck J.  Far agher ,  Judge. 1  The 

def endant  was convi ct ed of  one count  of  del i ver i ng cocai ne 

cont r ar y t o Wi s.  St at .  § 961. 41( 1) ( cm)  ( 2001- 02) .   We af f i r m t he 

deci s i on of  t he cour t  of  appeal s r ef usi ng t o suppr ess t he 

def endant ' s i ncul pat or y st at ement s and af f i r mi ng t he convi ct i on.  

                                                 
1 St at e v.  Hambl y,  2006 WI  App 256,  297 Wi s.  2d 851,  726 

N. W. 2d 697.  
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¶2 The i ssue on r evi ew i s whet her  t he c i r cui t  cour t  er r ed 

i n denyi ng t he def endant ' s mot i on t o suppr ess i ncul pat or y 

st at ement s he made t o a l aw enf or cement  of f i cer  whi l e he was i n 

cust ody.   The def endant  cont ends t hat  t he i ncul pat or y st at ement s 

wer e obt ai ned i n v i ol at i on of  hi s i nvocat i on of  hi s Fi f t h 

Amendment  Mi r anda2 r i ght  t o counsel .   Mor e speci f i cal l y,  t he 

def endant  r ai ses t hr ee ar gument s suppor t i ng suppr essi on of  hi s 

st at ement s:  ( 1)  He ef f ect i vel y i nvoked hi s Fi f t h Amendment  

Mi r anda r i ght  t o counsel  by r equest i ng counsel  af t er  bei ng t aken 

i nt o cust ody and bef or e he was i nt er r ogat ed;  ( 2)  The l aw 

enf or cement  of f i cer ' s st at ement s t o hi m af t er  he i nvoked hi s 

r i ght  t o counsel  const i t ut ed i nt er r ogat i on;  and ( 3)  I n s i gni ng 

t he Mi r anda wai ver  f or m he di d not  vol unt ar i l y ,  knowi ngl y,  and 

i nt el l i gent l y wai ve hi s r i ght  t o counsel .    

¶3 We concl ude as f ol l ows:   

( 1)  The def endant  ef f ect i vel y i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel  when he r equest ed 

counsel  whi l e he was i n cust ody and bef or e t he l aw 

enf or cement  of f i cer  i nt er r ogat ed hi m under  bot h a st andar d 

r equi r i ng onl y t hat  a suspect  be i n cust ody when t he 

r equest  f or  counsel  i s  made and a st andar d r equi r i ng t hat  

i nt er r ogat i on be " i mmi nent  or  i mpendi ng when t he r equest  

                                                 
2 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .    

The Fi f t h Amendment  pr ovi des t hat  " no per son .  .  .  shal l  be 
compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f "  
and i s appl i cabl e t o t he s t at es t hr ough t he Four t eent h 
Amendment .  
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f or  counsel  i s  made. "   An i nvocat i on of  t he Fi f t h Amendment  

Mi r anda r i ght  t o counsel  i s  a def endant ' s r equest  f or  t he 

assi st ance of  an at t or ney " i n deal i ng wi t h cust odi al  

i nt er r ogat i on by t he pol i ce. " 3     

( 2)  The l aw enf or cement  of f i cer ' s st at ement s t o t he 

def endant  af t er  he ef f ect i vel y i nvoked hi s Fi f t h Amendment  

Mi r anda r i ght  t o counsel  and bef or e he was gi ven t he 

Mi r anda war ni ngs di d not  const i t ut e i nt er r ogat i on by t he 

of f i cer .   

( 3)  Af t er  t he def endant  ef f ect i vel y i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel ,  he i ni t i at ed 

communi cat i on wi t h t he l aw enf or cement  of f i cer  and t hen 

vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y wai ved hi s r i ght  

t o counsel ,  r ender i ng t he i ncul pat or y st at ement s 

admi ssi bl e.  

¶4 The cour t  i s  di v i ded on t he quest i on whet her  t o adopt  

a t empor al  st andar d t o det er mi ne whet her  a suspect  i n cust ody 

has ef f ect i vel y i nvoked hi s or  her  Fi f t h Amendment  Mi r anda r i ght  

t o counsel .   Thr ee j ust i ces,  Just i ces Pr osser ,  Roggensack,  and 

But l er ,  adopt  t he st andar d t hat  a suspect  may ef f ect i vel y i nvoke 

t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  when a suspect  i s 

i n cust ody and has made " an unequi vocal  r equest  t o speak wi t h an 

                                                 
3 McNei l  v.  Wi sconsi n,  501 U. S.  171,  178 ( 1991)  ( emphasi s i n 

or i gi nal ) .   
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at t or ney"  even bef or e i nt er r ogat i on i s i mmi nent  or  i mpendi ng.   

Just i ce Roggensack' s concur r ence,  ¶106. 4    

¶5 Thr ee j ust i ces,  Just i ces Br adl ey and Cr ooks and t he 

aut hor  of  t hi s opi ni on,  concl ude t hat  t hey need not ,  and do not ,  

addr ess whet her  t he appr opr i at e t empor al  st andar d t o adopt  i s 

t he " anyt i me i n cust ody"  st andar d or  t he " i mmi nent  or  i mpendi ng 

i nt er r ogat i on"  s t andar d.   Just i ce Zi egl er  di d not  par t i c i pat e i n 

t hi s case.  

 ¶6 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  r ef usi ng t o suppr ess 

t he def endant ' s i ncul pat or y st at ement s and af f i r mi ng t he 

convi ct i on.    

I  

¶7 We br i ef l y summar i ze t he f act s r el at i ng t o t he 

def endant ' s i ncul pat or y st at ement s t o t he of f i cer .   Det ect i ves 

Ri ndt  and Cl ausi ng,  bot h of  t he Washi ngt on Count y Sher i f f ' s  

Depar t ment ,  appr oached t he def endant  i n a par ki ng l ot  out s i de 

hi s apar t ment  and at t empt ed t o convi nce hi m t o speak t o t hem 

wi t hout  t hei r  t aki ng hi m i nt o cust ody.    

¶8 The def endant  r epeat edl y r ef used t o speak wi t h t he 

det ect i ves.   Det ect i ve Ri ndt  f i r st  r equest ed t hat  t he def endant  

meet  wi t h t he det ect i ves at  t he pol i ce st at i on t o di scuss 

sever al  dr ug t r ansact i ons i n whi ch he was i nvol ved.   The 

                                                 
4 Thi s concur r i ng opi ni on r ef er s " t o an i n- cust ody r equest  

f or  counsel  i nvoked t o pr ot ect  t he Fi f t h Amendment ' s r i ght  
agai nst  compel l ed sel f - i ncr i mi nat i on as t he Fi f t h Amendment  
r i ght  t o counsel . "   Just i ce Roggensack' s concur r ence,  ¶105 n. 1.  
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def endant  sai d he di d not  want  t o go t o t he st at i on.   Ri ndt  t hen 

asked whet her  t hey coul d t al k i nsi de t he def endant ' s r esi dence.   

The def endant  r ef used t hi s r equest  as wel l .   Ri ndt  t hen t ol d t he 

def endant  t hat  he and Cl ausi ng wer e i nvest i gat i ng dr ug 

t r ansact i ons and i nf or med t he def endant  t hat  t hey want ed t o 

speak wi t h hi m about  opt i ons avai l abl e t o hi m.   Ri ndt  agai n 

asked t he def endant  i f  he woul d conver se wi t h t he det ect i ves 

somewher e.   The def endant  r ef used t hi s f i nal  r equest ,  t el l i ng 

t he det ect i ves t o come back anot her  day.    

¶9 Ri ndt  t hen t ol d t he def endant  t hat  he was under  

ar r est ,  handcuf f ed hi m,  and began l eadi ng hi m t o t he squad car .  

As Ri ndt  and t he def endant  wal ked t o t he squad car ,  t he 

def endant  sai d t hat  he want ed t o speak wi t h an at t or ney.    Ri ndt  

put  t he def endant  i n t he back of  t he car  and t ol d hi m t hat  he 

coul d cal l  an at t or ney once t hey ar r i ved at  t he Washi ngt on 

Count y Jai l .   Ri ndt  t hen wai t ed wi t h t he def endant  i n t he car  

whi l e Cl ausi ng sear ched t he def endant ' s vehi c l e i nci dent  t o 

ar r est .   No evi dence was pr oduced at  t r i al  f r om t hi s sear ch.  

¶10 Whi l e i n t he squad car ,  t he def endant  t ol d Ri ndt  t hat  

he di d not  under st and why he was under  ar r est .   Ri ndt  r esponded 

t hat  t he def endant  had sol d cocai ne t o an i nf or mant ,  Mychal  

Meyer ,  on t hr ee occasi ons and t hat  Meyer  had been cooper at i ng 

wi t h t he pol i ce dur i ng t hose t r ansact i ons.   The def endant  agai n 

st at ed he di d not  under st and what  was goi ng on and t ol d Ri ndt  

t hat  he want ed t o speak t o hi m and t o f i nd out  what  hi s opt i ons 

wer e.  
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¶11 Ri ndt  r ead t he def endant  hi s Mi r anda war ni ngs.   Ri ndt  

t est i f i ed t hat  t he def endant  sai d he under st ood hi s r i ght s,  di d 

not  have any quest i ons,  and want ed t o speak wi t h Ri ndt  about  t he 

dr ug t r ansact i ons.   Ri ndt  t hen r emoved t he def endant ' s handcuf f s 

and pl aced hi m i n t he f r ont  seat  of  t he squad car .   Ri ndt  asked 

t he def endant  t o r evi ew t he Mi r anda wai ver  of  r i ght s f or m,  whi ch 

t he def endant  di d.   The def endant  t hen si gned a Mi r anda wai ver  

f or m.  

¶12 Ri ndt  i nt er vi ewed t he def endant  f or  appr oxi mat el y one 

hour .   Dur i ng t he i nt er vi ew,  t he def endant  admi t t ed t o Ri ndt  

t hat  he had sol d cocai ne t o Meyer  on sever al  occasi ons.   Ri ndt  

spent  most  of  t he i nt er vi ew det er mi ni ng whet her  t he def endant  

woul d cooper at e wi t h t he pol i ce.   Deci di ng t hat  t he def endant  

woul d not  cooper at e,  Ri ndt  once agai n handcuf f ed t he def endant ,  

pl aced hi m i n t he back of  t he squad car ,  and t ook hi m t o j ai l .    

¶13 The St at e char ged t he def endant  wi t h t hr ee count s of  

del i ver i ng cocai ne t o Meyer .   The def endant  moved t o suppr ess 

t he st at ement s he made t o Ri ndt  i n t he squad car .   The ci r cui t  

cour t  deni ed t hi s mot i on af t er  a hear i ng.   The ci r cui t  cour t  

concl uded t hat  t he def endant  had unequi vocal l y i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel  and t hat  under  Edwar ds v.  

Ar i zona,  451 U. S.  477 ( 1981) ,  al l  quest i oni ng of  t he def endant  

had t o cease.   I n Edwar ds,  t he Uni t ed St at es Supr eme Cour t  hel d 

t hat  once an accused has " expr essed hi s desi r e t o deal  wi t h t he 

pol i ce onl y t hr ough counsel ,  [ he]  i s  not  subj ect  t o f ur t her  

i nt er r ogat i on by t he aut hor i t i es unt i l  counsel  has been made 

avai l abl e t o hi m,  unl ess t he accused hi msel f  i ni t i at es f ur t her  
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communi cat i on,  exchanges,  or  conver sat i ons wi t h t he pol i ce. " 5  

Never t hel ess,  even t hough t he def endant  r equest ed counsel ,  t he 

c i r cui t  cour t  r ef used t o suppr ess t he def endant ' s i ncul pat or y 

st at ement s because t he def endant  i ni t i at ed a subst ant i ve 

di scussi on wi t h t he l aw enf or cement  of f i cer .   The ci r cui t  cour t  

al so f ound t hat  t he def endant ' s wai ver  of  hi s Mi r anda r i ght s was 

knowi ng and i nt el l i gent .    

¶14 The j ur y f ound t he def endant  gui l t y of  one count  of  

del i ver i ng f i ve gr ams or  l ess of  cocai ne and not  gui l t y of  one 

char ge of  del i ver i ng one gr am or  l ess of  cocai ne.   The j ur y 

di v i ded on a second char ge of  del i ver i ng one gr am or  l ess of  

cocai ne.  

¶15 The def endant  appeal ed hi s convi ct i on,  ar gui ng t hat  

t he c i r cui t  cour t  had er r ed i n denyi ng hi s mot i on t o suppr ess 

t he st at ement s he made t o Ri ndt .   The cour t  of  appeal s af f i r med 

t he ci r cui t  cour t ' s  or der  denyi ng suppr essi on and af f i r med t he 

convi ct i on.    

I I  

¶16 We consi der  f i r st  t he St at e' s ar gument  t hat  t he 

def endant ' s r equest  f or  counsel  di d not  const i t ut e an ef f ect i ve 

i nvocat i on of  hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel .   

Whet her  t he def endant  ef f ect i vel y i nvoked hi s Fi f t h Amendment  

Mi r anda r i ght  t o counsel  i s  a quest i on of  const i t ut i onal  f act  

t hat  t hi s cour t  deci des under  a t wo- par t  t est . 6  Thi s cour t  wi l l  
                                                 

5 Edwar ds v.  Ar i zona,  451 U. S.  477,  484- 85 ( 1981) .  

6 St at e v.  Jenni ngs,  2002 WI  44,  ¶20,  252 Wi s.  2d 228,  647 
N. W. 2d 142 ( c i t at i on omi t t ed) .    
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uphol d a c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  or  evi dent i ar y  

f act  unl ess t hey ar e c l ear l y er r oneous. 7  Thi s cour t  det er mi nes 

t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose 

evi dent i ar y f act s i ndependent l y of  t he c i r cui t  cour t  and cour t  

of  appeal s but  benef i t s f r om t he ci r cui t  cour t ' s  and cour t  of  

appeal s '  anal yses. 8  

¶17 The St at e cont ends t hat  t he i nst ant  case r ai ses t he 

quest i on whet her  a suspect  can ant i c i pat or i l y  i nvoke hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel .   The St at e answer s t hi s 

quest i on i n t he negat i ve and asser t s t hat  a cr i mi nal  def endant  

does not  ef f ect i vel y i nvoke hi s Fi f t h Amendment  Mi r anda r i ght  t o 

counsel  unl ess he i s bot h i n cust ody and i s bei ng i nt er r ogat ed. 9   

¶18 The St at e r est s i t s posi t i on on l anguage i n a f oot not e 

i n McNei l  v.  Wi sconsi n,  501 U. S.  171,  182 n. 3 ( 1991) ,  i n whi ch 

t he Uni t ed St at es Supr eme Cour t  decl ar ed,  " We have i n f act  never  

                                                 
7 See Wi s.  St at .  § 805. 17( 2)  ( 2005- 06) .   The " c l ear l y 

er r oneous"  st andar d of  r evi ew f or  f i ndi ngs of  f act  made by a 
c i r cui t  cour t  i s  essent i al l y  t he same as t he " gr eat  wei ght  and 
cl ear  pr eponder ance"  t est .   Nol l  v.  Di mi cel i ' s ,  I nc. ,  115 
Wi s.  2d 641,  643,  340 N. W. 2d 575 ( Ct .  App.  1983)  ( c i t i ng 
Rober t son- Ryan & Assocs. ,  I nc.  v.  Pohl hammer ,  112 Wi s.  2d 583,  
591 n. * ,  334 N. W. 2d 246 ( 1983)  ( Abr ahamson,  J. ,  di ssent i ng) .  

8 Jenni ngs,  252 Wi s.  2d 228,  ¶20.    

9 As an al t er nat i ve posi t i on,  t he St at e ar gues t hat  i f  a 
suspect  i s i n cust ody,  an i nvocat i on of  t he Fi f t h Amendment  
Mi r anda r i ght  t o counsel  i s  ef f ect i ve so l ong as i nt er r ogat i on 
i s i mmi nent .  
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hel d t hat  a per son can i nvoke hi s Mi r anda r i ght s ant i c i pat or i l y ,  

i n a cont ext  ot her  t han ' cust odi al  i nt er r ogat i on'  .  .  .  . " 10 

¶19 A t ensi on may be per cei ved bet ween t he McNei l  l anguage 

about  a suspect  not  ant i c i pat or i l y  i nvoki ng Fi f t h Amendment  

                                                 
10 The McNei l  Cour t  hel d t hat  i nvocat i on of  t he Si xt h 

Amendment  r i ght  t o counsel  does not  act  as an i nvocat i on of  t he 
Fi f t h Amendment  Mi r anda r i ght  t o counsel .   The suspect  i n McNei l  
had never  i nvoked hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel .   
He had i nst ead i nvoked hi s Si xt h Amendment  r i ght  t o t he 
assi st ance of  counsel  at  a pr el i mi nar y hear i ng on a char ge 
unr el at ed t o t he one f or  whi ch he was l at er  i nt er r ogat ed i n 
cust ody.   See McNei l ,  501 U. S.  at  173.  

Whi l e not  r eachi ng any concl us i on on t he i ssue of  an 
ant i c i pat or y i nvocat i on of  t he Fi f t h Amendment  Mi r anda r i ght  t o 
counsel ,  t he Uni t ed St at es Supr eme Cour t  decl ar ed i n McNei l  t hat  
" [ i ] f  t he Mi r anda r i ght  t o counsel  can be i nvoked at  a 
pr el i mi nar y hear i ng,  i t  coul d be ar gued,  t her e i s no l ogi cal  
r eason why i t  coul d not  be i nvoked by a l et t er  pr i or  t o ar r est ,  
or  i ndeed even pr i or  t o i dent i f i cat i on as a suspect .  .  .  .  The 
f act  t hat  we have al l owed t he Mi r anda r i ght  t o counsel ,  once 
asser t ed,  t o be ef f ect i ve wi t h r espect  t o f ut ur e cust odi al  
i nt er r ogat i on does not  mean t hat  we wi l l  al l ow i t  t o be asser t ed 
i ni t i al l y  out s i de t he cont ext  of  cust odi al  i nt er r ogat i on,  wi t h 
s i mi l ar  f ut ur e ef f ect . "   McNei l ,  501 U. S.  at  182 n. 3.    

Compar e Smi t h v.  I l l i noi s,  469 U. S.  91,  97 n. 6 ( 1984)  
( r ej ect i ng as " pl ai nl y wr ong"  t he posi t i on " t hat  t he aut hor i t i es  
need not  st op t hei r  quest i ons i f  an accused r equest s counsel  
pr i or  t o or  dur i ng t he Mi r anda war ni ngs, "  r easoni ng t hat  " [ a]  
r equest  f or  counsel  comi ng at  any st age of  t he pr ocess r equi r es 
t hat  quest i oni ng cease unt i l  counsel  has been pr ovi ded. " )  
( quot at i on mar ks and ci t at i ons omi t t ed)  ( emphasi s i n or i gi nal ) .  

The def endant  i n Smi t h r equest ed t he assi st ance of  counsel  
whi l e i n a pol i ce i nt er r ogat i on r oom and j ust  af t er  a l aw 
enf or cement  of f i cer  had i nf or med t he def endant  t hat  he had a 
r i ght  t o consul t  wi t h a l awyer  and t o have a l awyer  pr esent  wi t h 
hi m dur i ng quest i oni ng.   469 U. S.  at  92- 93.   The hol di ng i n 
Smi t h t her ef or e does not  cont r adi ct  t he McNei l  Cour t ' s  l at er  
asser t i on t hat  t he Cour t  had never  hel d t hat  a per son can i nvoke 
hi s or  her  Mi r anda r i ght s i n a cont ext  ot her  t han cust odi al  
i nt er r ogat i on.    
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Mi r anda r i ght s and t he Mi r anda Cour t ' s  st at ement  t hat  " a pr e-

i nt er r ogat i on r equest  f or  a l awyer  .  .  .  af f i r mat i vel y secur es 

[ t he]  r i ght  t o have one. " 11  The Mi r anda Cour t  di d not ,  however ,  

expl i c i t l y  addr ess what  i s meant  by a " pr e- i nt er r ogat i on 

r equest "  f or  counsel  dur i ng cust ody and di d not  addr ess at  what  

poi nt  pr i or  t o cust odi al  i nt er r ogat i on a suspect  may ef f ect i vel y  

i nvoke t he Fi f t h Amendment  Mi r anda r i ght  t o counsel .   Li kewi se,  

t he McNei l  Cour t  di d not  addr ess t he quest i on whet her  a suspect  

may be i n t he " cont ext "  of  cust odi al  i nt er r ogat i on bef or e act ual  

i nt er r ogat i on begi ns.  

¶20 I ndeed,  case l aw acknowl edges t hat  t he Uni t ed St at es 

Supr eme Cour t  has not  r esol ved t he ef f ect  of  a suspect ' s r equest  

f or  an at t or ney whi l e i n cust ody but  pr i or  t o i nt er r ogat i on. 12   

¶21 McNei l  not  onl y r ai sed t he quest i on of  t he t i mi ng of  a 

suspect ' s r equest  f or  counsel  as an ef f ect i ve i nvocat i on of  t he 

Fi f t h Amendment  Mi r anda r i ght  t o counsel  but  al so st at ed t hat  

under  Edwar ds an ef f ect i ve i nvocat i on of  t he Fi f t h Amendment  

Mi r anda r i ght  t o counsel  " r equi r es,  at  a mi ni mum,  some st at ement  

t hat  can r easonabl y be const r ued t o be an expr essi on of  a desi r e 

f or  t he assi st ance of  an at t or ney i n deal i ng wi t h cust odi al  

i nt er r ogat i on by t he pol i ce. " 13  The t i mi ng of  t he r equest  f or  
                                                 

11 Mi r anda,  384 U. S.  at  470.   See al so Mi r anda,  384 U. S.  at  
444- 45.  

12 See,  e. g. ,  Al st on v.  Redman,  34 F. 3d 1237,  1245 ( 3d Ci r .  
1994) ,  cer t .  deni ed,  513 U. S.  1160 ( 1995) ;  Peopl e v.  Vi l l al obos,  
737 N. E.  2d 639,  642 ( I l l .  2000) ;  Russel l  v.  St at e,  215 S. W. 3d 
531,  536 ( Tex.  App.  2007) .  

13 McNei l ,  501 U. S.  at  178 ( emphasi s i n or i gi nal ) .  
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counsel  may hel p det er mi ne whet her  t he r equest  i s f or  t he 

assi st ance of  an at t or ney i n deal i ng wi t h cust odi al  

i nt er r ogat i on by t he pol i ce,  as t he cases demonst r at e.  

¶22 Case l aw suppor t s t he St at e' s posi t i on t hat  a 

suspect ' s Fi f t h Amendment  Mi r anda r i ght s ar e speci f i c  t o 

cust odi al  i nt er r ogat i on.   The f act s i n Mi r anda i nvol ved 

cust odi al  i nt er r ogat i on. 14  " I t  i s  t he pr emi se of  Mi r anda t hat  

                                                 
14 The Mi r anda Cour t  descr i bed i t s hol di ng as f ol l ows:  

" [ T] he pr osecut i on may not  use st at ement s,  whet her  excul pat or y 
or  i ncul pat or y,  st emmi ng f r om cust odi al  i nt er r ogat i on of  t he 
def endant  unl ess i t  demonst r at es t he use of  pr ocedur al  
saf eguar ds ef f ect i ve t o secur e t he pr i v i l ege agai nst  sel f -
i ncr i mi nat i on. "   Mi r anda,  384 U. S.  at  444.   See al so Mi r anda,  
384 U. S.  at  478.  

The Mi r anda cour t  def i ned cust odi al  i nt er r ogat i on as 
f ol l ows:  " By cust odi al  i nt er r ogat i on,  we mean quest i oni ng 
i ni t i at ed by l aw enf or cement  of f i cer s af t er  a per son has been 
t aken i nt o cust ody or  ot her wi se depr i ved of  hi s f r eedom of  
act i on i n any si gni f i cant  way. "   Mi r anda,  384 U. S.  at  444.  

The Mi r anda Cour t  dr ew upon i t s pr i or  deci s i on i n Escobedo 
v.  I l l i noi s,  378 U. S.  478 ( 1964) ,  a Si xt h Amendment  r i ght - t o-
counsel  case.   The Mi r anda Cour t  consi der ed Escobedo r el evant  i n 
par t  because l aw enf or cement  of f i cer s i n Escobedo " t ook t he 
def endant  i nt o cust ody and i nt er r ogat ed hi m i n a pol i ce st at i on 
f or  t he pur pose of  obt ai ni ng a conf essi on"  and because " [ d] ur i ng 
t hi s i nt er r ogat i on,  t he pol i ce deni ed hi s r equest  t o speak t o 
hi s at t or ney. "   Mi r anda,  384 U. S.  at  440.  



No.  2005AP3087- CR   

 

12 
 

t he danger  of  coer ci on r esul t s f r om t he i nt er act i on of  cust ody 

and of f i c i al  i nt er r ogat i on. " 15  The pr ocedur al  saf eguar ds set  

f or t h i n Mi r anda' s pr ot ect i on of  Fi f t h Amendment  r i ght s " ar e 

r equi r ed not  wher e a suspect  i s s i mpl y t aken i nt o cust ody,  but  

r at her  wher e a suspect  i n cust ody i s subj ect ed t o 

i nt er r ogat i on. " 16 

                                                                                                                                                             
The Escobedo Cour t  st at ed t he i ssue bef or e t he Cour t  as 

f ol l ows:  " The cr i t i cal  quest i on i n t hi s case i s whet her ,  under  
t he c i r cumst ances,  t he r ef usal  by t he pol i ce t o honor  
pet i t i oner ' s r equest  t o consul t  wi t h hi s l awyer  dur i ng t he 
cour se of  an i nt er r ogat i on const i t ut es a deni al  of  ' t he 
Assi st ance of  Counsel '  i n v i ol at i on of  t he Si xt h Amendment  t o 
t he Const i t ut i on .  .  .  . "   Escobedo,  378 U. S.  at  479 ( emphasi s  
added) .   Dur i ng t he cour se of  hi s i nt er r ogat i on at  pol i ce 
headquar t er s,  Escobedo " r epeat edl y asked t o speak t o hi s l awyer "  
and was t ol d t hat  " hi s l awyer  ' di dn' t  want  t o see'  hi m. "   
Escobedo,  378 U. S.  at  481.   Escobedo al so made an i ni t i al  
r equest  f or  counsel  whi l e bei ng t r anspor t ed t o t he pol i ce 
st at i on.   Escobedo,  378 U. S.  at  479.  

Pr of essor  LaFave summar i zes Escobedo as f ol l ows:  

I ndeed,  t he Supr eme Cour t  i t sel f  ul t i mat el y came t o 
t r eat  Escobedo as not hi ng mor e t han a " f al se st ar t "  
t owar d t he new appr oach t o t he conf essi ons pr obl em 
under t aken l at er  i n Mi r anda.  .  .  .  The Cour t  i n 
r et r ospect  concl uded [ i n Ki r by v.  I l l i noi s,  406 U. S.  
682,  689 ( 1972) ]  t hat  t he " ' pr i me pur pose'  of  Escobedo 
was not  t o v i ndi cat e t he const i t ut i onal  r i ght  t o 
counsel  as such,  but ,  l i ke Mi r anda,  ' t o guar ant ee f ul l  
ef f ect uat i on of  t he pr i v i l ege agai nst  sel f -
i ncr i mi nat i on' . "   Mor eover ,  added t he Ki r by Cour t  [ 406 
U. S.  at  689] ,  Escobedo i s  now l i mi t ed i n i t s  
" hol di ng .  .  .  t o i t s own f act s. "  

2 LaFave et  al . ,  supr a not e 14,  § 6. 4( c)  at  665- 66.   See al so 
i d.  at  664- 65.  

15 I l l i noi s v.  Per ki ns,  496 U. S.  292,  297 ( 1990) .    

16 Rhode I s l and v.  I nni s,  446 U. S.  291,  300 ( 1980) .    
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¶23 The St at e ar gues t hat  i n t he pr esent  case when t he 

def endant  asked f or  an at t or ney he was not  subj ect  t o cust odi al  

i nt er r ogat i on.   The St at e concl udes t hat  t he def endant  was i n 

cust ody but  was not  bei ng i nt er r ogat ed,  t hat  t he def endant ' s 

r equest  f or  an at t or ney was t hus ant i c i pat or y,  and t hat  t he 

def endant  di d not  ef f ect i vel y i nvoke hi s Fi f t h Amendment  Mi r anda 

r i ght  t o counsel .  

¶24 The f eder al  and st at e cases t he St at e c i t es do not ,  

however ,  suppor t  i t s  posi t i on t hat  a r equest  f or  counsel  bef or e 

i nt er r ogat i on cannot  ant i c i pat or i l y  const i t ut e an ef f ect i ve 

i nvocat i on of  t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  even 

i f  t he r equest  was f or  assi st ance of  counsel  dur i ng 

                                                                                                                                                             
The t hi r d c i r cui t  f eder al  cour t  of  appeal s has concl uded 

t hat  al l owi ng a suspect  i n cust ody " t o i nvoke t he r i ght  t o 
counsel  out s i de of  t he cont ext  of  cust odi al  i nt er r ogat i on,  woul d 
di mi ni sh t he ' br i ght  l i ne'  nat ur e of  t he Supr eme Cour t ' s  Mi r anda 
j ur i spr udence,  of t en c i t ed by t he Cour t  as one of  t he qual i t i es 
of  t hat  body of  l aw. "   Al st on,  34 F. 3d at  1249 n. 11.   
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i nt er r ogat i on. 17  We ar e per suaded by t he case l aw t hat  t he 

St at e' s posi t i on i s i ncor r ect  and do not  adopt  t he St at e' s 

posi t i on.   Rat her ,  t he case l aw t he St at e c i t es r ecogni zes t hat  

a suspect  i n cust ody may r equest  counsel  and ef f ect i vel y i nvoke 

t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  when f aced wi t h 

" i mpendi ng i nt er r ogat i on"  or  when i nt er r ogat i on i s " i mmi nent "  

                                                 
17 The St at e' s br i ef  r el i es on Al st on,  34 F. 3d at  1244- 48 

( no i nvocat i on of  Fi f t h Amendment  r i ght  t o counsel  when t he 
suspect  s i gned a l et t er  ost ensi bl y i nvoki ng t he r i ght  t o counsel  
t hr ee days af t er  pol i ce i nt er r ogat ed hi m and t hr ee days bef or e 
hi s next  cust odi al  i nt er r ogat i on) ;  Uni t ed St at es v.  LaGr one,  43 
F. 3d 332,   337- 39 ( 7t h Ci r .  1994)  ( no i nvocat i on of  Fi f t h 
Amendment  Mi r anda r i ght  t o counsel  when,  af t er  pol i ce had 
quest i oned hi m and some t i me bef or e pol i ce quest i oned hi m agai n,  
t he suspect  i n cust ody asked t o speak wi t h hi s at t or ney 
speci f i cal l y f or  t he pur pose of  deci di ng whet her  t o consent  t o a 
sear ch of  hi s st or e) ;  Uni t ed St at es v.  Gr i mes,  142 F. 3d 1342,  
1348- 50 ( 11t h Ci r .  1998)  ( no i nvocat i on of  Fi f t h Amendment  r i ght  
t o counsel  when t he suspect  s i gned a " c l ai m of  r i ght s f or m"  mor e 
t han a mont h bef or e he was i nt er r ogat ed;  i nt er r ogat i on not  
i mmi nent ) ;  Peopl e v.  Nguyen,  33 Cal .  Rpt r .  3d 390,  392- 95 ( Ct .  
App.  2005)  ( no i nvocat i on of  Fi f t h Amendment  Mi r anda r i ght  t o 
counsel  when t he suspect  at t empt ed t o t el ephone her  at t or ney 
bef or e pol i ce had f i ni shed ar r est i ng her  and bef or e t hey 
at t empt ed t o i nt er r ogat e her ;  r equest  shor t  of  c l ear  expr essi on 
f or  at t or ney' s assi st ance;  cust odi al  i nt er r ogat i on was not  
i mmi nent ) ;  Russel l  v.  St at e,  215 S. W. 3d 531,  534- 36 ( Tex.  Ct .  
App.  2007)  ( no i nvocat i on of  Fi f t h Amendment  Mi r anda r i ght  t o 
counsel  when t he suspect  asked t o cal l  hi s at t or ney i n r esponse 
t o a pol i ce sear ch and conf i scat i on of  hi s cel l  phone;   
i nt er r ogat i on not  i mmi nent ;  " [ W] e do not  bel i eve t he exi st i ng 
case l aw suppor t s t he r i ght  of  an accused t o i nvoke hi s Mi r anda 
r i ght s i n any cont ext  ot her  t han a cust odi al  i nt er r ogat i on. " ) ;  
and Vi l l al obos,  737 N. E.  2d at  642- 45 ( no i nvocat i on of  Fi f t h 
Amendment  Mi r anda r i ght  t o counsel  when t he suspect  f i l ed a 
c l ai m of  r i ght s f or m asser t i ng r i ght  t o r ef r ai n f r om maki ng any 
st at ement s wi t hout  counsel  t wo days bef or e bei ng i nt er r ogat ed i n 
r ef er ence t o an unr el at ed char ge;  i nt er r ogat i on was not  
i mmi nent ) .   
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and t he r equest  f or  counsel  i s  f or  t he assi st ance of  counsel  

dur i ng i nt er r ogat i on. 18  

¶25 For  exampl e,  i n Uni t ed St at es v.  LaGr one,  43 F. 3d 332 

( 7t h Ci r .  1994) ,  t he Sevent h Ci r cui t  Cour t  of  Appeal s decl ar ed 

t hat  LaGr one' s r equest  f or  counsel  was not  an ef f ect i ve Fi f t h 

Amendment  Mi r anda i nvocat i on of  counsel  f or  t wo r easons.   Fi r st ,  

i nt er r ogat i on was not  i mpendi ng.   Rel y i ng on McNei l ,  t he cour t  

of  appeal s expl ai ned t hat  " i n or der  f or  a def endant  t o i nvoke 

hi s Mi r anda r i ght s t he aut hor i t i es must  be conduct i ng 

i nt er r ogat i on,  or  i nt er r ogat i on must  be i mmi nent . " 19  The cour t  

of  appeal s concl uded t hat  t hi s r ul e " advances t he t wi n goal s of  

Mi r anda:  pr ovi di ng an oppor t uni t y f or  t he def endant  t o di ssi pat e 

t he compul si on and al l owi ng l aw enf or cement  t he abi l i t y  t o 

conduct  i nvest i gat i ons. " 20  LaGr one had not  r equest ed an at t or ney 

" i mmedi at el y bef or e,  i n r esponse t o,  or  dur i ng cust odi al  

i nt er r ogat i on. " 21   

                                                 
18 For  addi t i onal  cases ci t ed f or  t he pr oposi t i on t hat  t he 

Fi f t h Amendment  Mi r anda r i ght  t o counsel  may be val i dl y asser t ed 
onl y when t he aut hor i t i es ar e conduct i ng cust odi al  i nt er r ogat i on 
or  such i nt er r ogat i on i s i mmi nent  and t he r equest  f or  counsel  i s  
f or  t he assi st ance of  counsel  dur i ng i nt er r ogat i on,  see 2 LaFave 
et  al . ,  supr a not e 14,  § 6. 9( g)  at  869,  n. 200.  

19 LaGr one,  43 F. 3d at  339.    

20 I d.  at  339- 40.  

21 I d.  at  339.    
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¶26 Second,  whi l e i n cust ody, 22 LaGr one answer ed some 

quest i ons and t hen asked t o consul t  wi t h hi s at t or ney " about  

whet her  t o consent  t o [ a]  sear ch of  hi s [ gr ocer y]  mar ket . " 23  The 

LaGr one cour t  hel d t hat  t he def endant  di d not  ef f ect i vel y i nvoke 

hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel  because t he mat t er  

at  i ssue was a sear ch war r ant  and di d " not  concer n 

[ i nt er r ogat i on, ]  ' t he par t i cul ar  sor t  of  l awyer l y assi st ance 

t hat  i s t he subj ect  of  Mi r anda. ' " 24  The LaGr one cour t  concl uded 

t hat  Edwar ds r equi r es " at  a mi ni mum,  some st at ement  t hat  can 

r easonabl y be const r ued t o be expr essi on of  a desi r e f or  t he 

assi st ance of  an at t or ney i n deal i ng wi t h cust odi al  

i nt er r ogat i on by t he pol i ce. " 25   

¶27 The LaGr one case makes cl ear  t hat  a suspect  i n cust ody 

can i nvoke t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  when ( 1)  

i nt er r ogat i on i s  i mmi nent ,  and ( 2)  t he r equest  f or  counsel   

r el at es t o assi st ance of  counsel  dur i ng i nt er r ogat i on.    

¶28 Ot her  cases t he St at e c i t es al so r ecogni ze t hat  an 

ef f ect i ve i nvocat i on of  t he Fi f t h Amendment  Mi r anda r i ght  t o 

counsel  may be made by a suspect  i n cust ody r equest i ng counsel  

                                                 
22 " At  t he t i me LaGr one asked t o t al k t o hi s at t or ney,  he 

was not  i n a cust odi al  i nt er r ogat i on at mospher e. "  LaGr one,  43 
F. 3d at  337.    

23 I d.   

24 I d.  ( quot i ng McNei l ,  501 U. S.  at  178) .   The I ndi ana 
Const i t ut i on af f or ds a suspect  t he r i ght  t o a l awyer  bef or e 
consent i ng t o a war r ant l ess sear ch of  pr oper t y.   

25 LaGr one,  43 F.  3d at  336 ( emphasi s i n or i gi nal ) .  
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when t he suspect  i s f aced wi t h i mpendi ng or  i mmi nent  

i nt er r ogat i on. 26  None of  t he deci s i ons t he St at e c i t es speci f i es 

t he st andar d t o be used i n det er mi ni ng whet her  an i nt er r ogat i on 

i s i mpendi ng or  i mmi nent .   I t  appear s t o us f r om t he cases t hat  

an i nt er r ogat i on i s i mpendi ng or  i mmi nent  i f  a r easonabl e per son 

i n t he def endant ' s posi t i on woul d have bel i eved t hat  

i nt er r ogat i on was i mmi nent  or  i mpendi ng. 27  

¶29 Under  LaGr one and ot her  cases a suspect  may 

ef f ect i vel y i nvoke hi s or  her  Fi f t h Amendment  Mi r anda r i ght  t o 

counsel  by r equest i ng counsel  when a r easonabl e per son i n t he 

suspect ' s posi t i on woul d bel i eve t hat  i nt er r ogat i on i s i mmi nent .   

These cases i mpose a t empor al  l i mi t  on a r equest  f or  counsel  as 

wel l  as t he r equi r ement  t hat  t he r equest  f or  counsel  must  r el at e 

t o assi st ance of  counsel  dur i ng i nt er r ogat i on.   

                                                 
26 See Nguyen,  33 Cal .  Rpt r .  3d at  395 ( " [ A]  suspect  may 

i nvoke Mi r anda' s pr ot ect i ons i f  cust odi al  i nt er r ogat i on i s 
i mpendi ng or  i mmi nent . " ) ;  Gr i mes,  142 F. 3d at  1348 ( " Mi r anda 
r i ght s may be i nvoked onl y dur i ng cust odi al  i nt er r ogat i on or  
when i nt er r ogat i on i s i mmi nent . " ) ;  Vi l l al obos,  737 N. E. 2d at  646 
( " [ T] he suspect  must  i nvoke t he r i ght  t o counsel  dur i ng 
cust odi al  i nt er r ogat i on or  when cust odi al  i nt er r ogat i on was 
i mmi nent . " ) .  

27 The obj ect i ve s t andar d of  t he r easonabl e per son i n t he 
def endant ' s posi t i on t o det er mi ne whet her  i nt er r ogat i on i s 
i mmi nent  or  i mpendi ng i s t he same obj ect i ve r easonabl e per son  
st andar d used t o det er mi ne whet her  t he per son i s i n cust ody f or  
pur poses of  Mi r anda war ni ngs.   See St at e v.  Swanson,  164 
Wi s.  2d 437,  446- 47,  475 N. W. 2d 148 ( 1991) .   See al so Nguyen,  33 
Cal .  Rpt r .  3d at  394 ( " [ D] ef endant  r easonabl y  coul d concl ude 
i nt er r ogat i on was i mmi nent  i f  t he ar r est i ng of f i cer  began 
quest i oni ng def endant ' s compani on i mmedi at el y af t er  pl aci ng t hem 
i n cust ody. " ) .   
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¶30 Anot her  possi bl e st andar d f or  Mi r anda and Edwar ds 

pur poses i s t hat  a suspect  may ef f ect i vel y i nvoke hi s or  her  

Fi f t h Amendment  Mi r anda r i ght  t o counsel  by r equest i ng counsel  

any t i me t he suspect  i s i n cust ody,  even bef or e Mi r anda war ni ngs 

or  t he onset  of  quest i oni ng. 28  St at e v.  Col l i ns,  122 

Wi s.  2d 320,  363 N. W. 2d 229 ( Ct .  App.  1984) ,  may be r ead as 

adopt i ng such a st andar d. 29   

¶31 Col l i ns r equest ed counsel  i mmedi at el y af t er  he was 

ar r est ed at  2: 35 p. m.  at  hi s home.   He made i ncr i mi nat i ng 

st at ement s af t er  l aw enf or cement  of f i cer s i ni t i at ed 

i nt er r ogat i on at  4: 05 p. m.  at  t he pol i ce st at i on.   The cour t  of  

appeal s r ej ect ed t he St at e' s ar gument  t hat  Col l i ns '  r equest  f or  

counsel  was an i nef f ect i ve i nvocat i on of  hi s Fi f t h Amendment  

Mi r anda r i ght  t o counsel  because t he i nvocat i on was made bef or e 

cust odi al  i nt er r ogat i on had begun and t he Mi r anda r i ght s had not  

yet  at t ached.   The cour t  of  appeal s deci ded t hat  " Col l i ns'  

                                                 
28 See,  e. g. ,  Vi l l al obos,  737 N. E. 2d at  650 ( Hei pl e,  J. ,  

di ssent i ng)  ( f ocus shoul d not  be on when t he def endant  made t he 
r equest  f or  counsel  but  on t he t ype of  assi st ance of  counsel  
t hat  def endant  r equest ed;  t hus when suspect  c l ear l y and 
unambi guousl y r equest s t he assi st ance of  an at t or ney i n deal i ng 
wi t h cust odi al  i nt er r ogat i on,  t hat  r equest  must  be honor ed;  " t he 
f i f t h amendment  r i ght  t o counsel  at t aches and may be i nvoked by 
a def endant  at  any t i me af t er  he i s t aken i nt o cust ody. " ) .   

29 The Col l i ns cour t  quot es Mi r anda f or  t he r ul e t hat  an 
i nvocat i on of  counsel  i s  ef f ect i ve i f  i t  comes " at  any st age of  
t he pr ocess. "   St at e v.  Col l i ns,  122 Wi s.  2d 320,  329,  363 
N. W. 2d 229 ( Ct .  App.  1984)  ( quot i ng Mi r anda,  384 U. S.  at  444-
45) .   Nei t her  Col l i ns nor  Mi r anda st at es pr eci sel y what  i s 
denot ed by t he t er m " pr ocess"  or  when t hat  " pr ocess"  begi ns or  
ends.    
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r equest  t o t al k t o hi s at t or ney,  made af t er  he was i n cust ody 

but  bef or e he was advi sed of  hi s r i ght s,  was suf f i c i ent  t o 

t r i gger  t he pr ot ect i on of  t he Edwar ds r ul e. " 30  The Col l i ns cour t  

of  appeal s does not  use t he phr ase " i mpendi ng or  i mmi nent  

i nt er r ogat i on"  t o descr i be t he si t uat i on i n whi ch Col l i ns f ound 

hi msel f  when he r equest ed counsel . 31  

¶32 The cour t  i s  di vi ded about  whet her  t o adopt  a t empor al  

st andar d t o det er mi ne whet her  a suspect  i n cust ody who r equest s 

counsel  has ef f ect i vel y i nvoked hi s or  her  Fi f t h Amendment  

Mi r anda r i ght  t o counsel .   Thr ee j ust i ces,  Just i ces Pr osser ,  

Roggensack,  and But l er ,  adopt  t he st andar d t hat  a suspect  may 

                                                 
30 Col l i ns,  122 Wi s.  2d at  329.   The Col l i ns cour t  r ej ect ed 

t he St at e' s ar gument  t hat  Col l i ns '  i nvocat i on coul d not  be 
ef f ect i ve " because no cust odi al  i nt er r ogat i on had yet  begun" :   

Ther e i s no i ndi cat i on i n ei t her  Mi r anda v.  Ar i zona,  
384 U. S.  436 ( 1966) ,  or  Edwar ds t hat  a r equest  f or  
counsel  must  be made af t er  t he war ni ngs ar e gi ven i n 
or der  t o be val i d.   On t he cont r ar y,  t he Mi r anda Cour t  
sai d:  " I f  .  .  .  [ t he suspect ]  i ndi cat es i n any manner  
and at  any st age of  t he pr ocess t hat  he wi shes t o 
consul t  wi t h an at t or ney bef or e speaki ng t her e can be 
no quest i oni ng. "  384 U. S.  at  444- 45.   The Cour t  al so 
sai d t hat  a pr e- i nt er r ogat i on r equest  f or  a l awyer  
" af f i r mat i vel y secur es [ a suspect ' s]  r i ght  t o have 
one.  .  .  .  "   I d.  at  470.   The Cour t  emphasi zed t hat  
an ef f ect i ve wai ver  of  t he r i ght  t o counsel  can occur  
onl y af t er  war ni ngs ar e gi ven.  I d.  I t  di d not  
i ndi cat e,  however ,  t hat  t he same r ul e appl i es t o an 
ef f ect i ve asser t i on of  t he r i ght  t o counsel .  

I d.  at  328- 29.  
 

31 See St at e v.  Tor r es,  412 S. E.  2d 20,  25 ( N. C.  1992)  
( char act er i z i ng Col l i ns as i nvol v i ng a suspect  who " i nvoked hi s 
r i ght  t o have counsel  pr esent  dur i ng hi s i mpendi ng 
i nt er r ogat i on" ) .  
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ef f ect i vel y i nvoke t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  

when a suspect  i s i n cust ody and has made " an unequi vocal  

r equest  t o speak wi t h an at t or ney"  even bef or e i nt er r ogat i on i s 

i mmi nent  or  i mpendi ng.   Just i ce Roggensack' s concur r ence,  ¶106.   

They concl ude t hat  t he LaGr one l i ne of  cases adopt i ng a t empor al  

r equi r ement  of  i mpendi ng or  i mmi nent  i nt er r ogat i on cont r avenes 

Mi r anda.   These t hr ee j ust i ces concl ude t hat  t he def endant ' s 

r equest  f or  an at t or ney i n t he pr esent  case const i t ut ed an 

ef f ect i ve i nvocat i on of  t he Fi f t h Amendment  Mi r anda r i ght  t o 

counsel  under  t he " anyt i me i n cust ody"  t empor al  st andar d.  

¶33 Thr ee j ust i ces,  Just i ces Br adl ey and Cr ooks and t he 

aut hor  of  t hi s opi ni on,  concl ude t hat  t hey need not ,  and do not ,  

addr ess whet her  t he appr opr i at e t empor al  st andar d t o adopt  t o 

det er mi ne whet her  a suspect  i n cust ody has ef f ect i vel y i nvoked 

hi s or  her  Fi f t h Amendment  r i ght  t o counsel  i s  t he " anyt i me i n 

cust ody"  st andar d or  t he " i mmi nent  or  i mpendi ng i nt er r ogat i on"  

st andar d.   These t hr ee j ust i ces concl ude t hat  t he def endant ' s 

r equest  f or  an at t or ney i n t he pr esent  case const i t ut ed an 

ef f ect i ve i nvocat i on of  hi s Fi f t h Amendment  Mi r anda r i ght  t o 

counsel  under  t he t empor al  st andar d of  " i mmi nent  or  i mpendi ng"  

i nt er r ogat i on.   Because t he def endant  met  t hi s st andar d,  t hese 

t hr ee j ust i ces concl ude t hat  t he def endant ' s r equest  f or  an 

at t or ney i n t he pr esent  case al so const i t ut ed an ef f ect i ve 

i nvocat i on of  t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  under  

t he " anyt i me i n cust ody"  st andar d.  

¶34 Concer ned t hat  t hi s cour t  mi ght  adopt  t he " i mmi nent  or  

i mpendi ng i nt er r ogat i on"  t empor al  st andar d,  t he St at e ar gues 
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t hat  t he def endant  has not  met  t hi s t empor al  st andar d f or  t wo 

r easons:   Fi r st ,  t he def endant  had no r eason t o assume t hat  

cust odi al  i nt er r ogat i on was i mmi nent  because t he dr i ve t o t he 

j ai l  woul d t ake bet ween f i f t een and t went y mi nut es and Ri ndt  

t ol d t he def endant  he coul d cal l  a l awyer  when t hey got  t her e.   

Second,  t he def endant ' s s i mpl y s t at ed r equest  f or  counsel  was a 

r equest  f or  counsel  t o secur e hi s r el ease f r om pol i ce cust ody,  

not  t o hel p hi m i n i nt er r ogat i on.   We ar e not  convi nced by t he 

St at e' s r easoni ng.    

¶35 The r ecor d does not  r eveal  when Ri ndt  i ni t i al l y  

i nt ended t o subj ect  t he def endant  t o cust odi al  i nt er r ogat i on.   

I n t he mi nut es l eadi ng up t o t he def endant ' s r equest  f or  

counsel ,  Det ect i ve Ri ndt  made i t  c l ear  t hat  he i nt ended t o 

quest i on t he def endant .   The def endant  coul d have r easonabl y 

sur mi sed t hat  because Ri ndt  was per si st ent  i n want i ng t o 

i nt er r ogat e hi m,  Ri ndt  woul d cont i nue t o at t empt  t o i nt er r ogat e 

hi m i n a cust odi al  set t i ng af t er  he r ef used t o speak wi t h Ri ndt  

i n a noncust odi al  set t i ng.   The def endant  had no r eason t o 

bel i eve t hat  Ri ndt ' s eager ness t o quest i on hi m di ssi pat ed once 

Ri ndt  t ook hi m i nt o cust ody.  

¶36 The St at e' s cont ent i on t hat  t he def endant ' s r equest  

f or  counsel  was di r ect ed t o secur e hi s r el ease f r om pol i ce 

cust ody and t hat  t he def endant ' s r equest  f or  counsel  was not  f or  

counsel  t o hel p hi m i n deal i ng wi t h cust odi al  i nt er r ogat i on by 

t he pol i ce i s unconvi nci ng.   When t he def endant  i n t he pr esent  

case r equest ed an at t or ney,  hi s ent i r e di scussi on wi t h Ri ndt  had 

t hus f ar  f ocused on whet her  t he def endant  woul d per mi t  Ri ndt  t o 



No.  2005AP3087- CR   

 

22 
 

i nt er vi ew hi m.   Unl i ke i n LaGr one,  t he def endant  i n t he pr esent  

case di d not  i nvoke hi s r i ght  t o counsel  i n r esponse t o a pol i ce 

of f i cer ' s r equest  f or  a consent  t o sear ch.   The def endant  

i nst ead r equest ed an at t or ney af t er  Ri ndt  had al r eady made i t  

evi dent  t hat  he wi shed t o i nt er r ogat e t he def endant  and had 

t aken t he def endant  i nt o cust ody when t he def endant  r ebuf f ed 

sever al  of  Ri ndt ' s of f er s t o conduct  a noncust odi al  i nt er vi ew. 32  

¶37 The ci r cumst ances i n t he pr esent  case of  i mpendi ng 

i nt er r ogat i on demonst r at e t hat  t he def endant ,  unl i ke t he 

suspect s i n McNei l  or  LaGr one,  expr essed a desi r e f or  t he 

assi st ance of  an at t or ney " i n deal i ng wi t h cust odi al  

i nt er r ogat i on by t he pol i ce. " 33 

¶38 The St at e c i t es sever al  cases i n addi t i on t o McNei l  

and LaGr one i n suppor t  of  i t s  posi t i on t hat  t he def endant ' s 

r equest  f or  counsel  was not  t i mel y,  but  t hese cases ar e easi l y 

di st i ngui shed f r om t he one at  hand.    

¶39 I n St at e v.  Kr amer ,  2006 WI  App 133,  294 Wi s.  2d 780,  

720 N. W. 2d 459,  f or  exampl e,  Kr amer  asked of f i cer s f or  an 

at t or ney t o assi st  hi m i n deal i ng wi t h t he pol i ce dur i ng an 

ar med st andof f .   Ever yone agr eed t hat  Kr amer  was not  i n cust ody 

when he r equest ed counsel .   Fur t her mor e,  r ul ed t he cour t  of  

appeal s,  t he r equest  f or  counsel  was cl ear l y not  one f or  

                                                 
32 The St at e' s cont ent i on t hat  t he def endant ' s r equest  f or  

counsel  was mer el y ant i c i pat or y because cust odi al  i nt er r ogat i on 
does not  nor mal l y t ake pl ace i n a squad car  i s al so not  
convi nci ng.   I n numer ous cases i nt er r ogat i on has t aken pl ace i n 
a squad car .     

33 See McNei l ,  501 U. S.  at  179 ( emphasi s i n or i gi nal ) .    
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assi st ance dur i ng a cust odi al  i nt er r ogat i on. 34  Accor di ngl y,  t he 

cour t  of  appeal s  r ul ed t hat  Kr amer  had no r i ght  t o expect  t hat  

any ensui ng st at ement s woul d not  be used subst ant i vel y agai nst  

hi m at  t r i al .  

¶40 I n St at e v.  Hassel ,  2005 WI  App 80,  280 Wi s.  2d 637,  

696 N. W. 2d 270,  Hassel  was not  i n cust ody at  t he t i me he asked 

t o r emai n s i l ent  i n r esponse t o quest i ons f r om l aw enf or cement  

of f i cer s;  he was not  t aken i nt o cust ody unt i l  t he next  day. 35  

Hassel  di d not  r equest  counsel .   Hassel ' s r equest  t o r emai n 

s i l ent  r el at ed t o i nt er r ogat i on but  not  t o cust odi al  

i nt er r ogat i on.   The cour t  of  appeal s concl uded t hat  Hassel ' s 

i nvocat i on of  hi s r i ght  t o r emai n s i l ent  was not  a val i d 

i nvocat i on of  hi s Fi f t h Amendment  r i ght  t o r emai n s i l ent  

" because he was not  subj ect  t o cust odi al  i nt er r ogat i on.   

Ther ef or e,  t her e i s no pr i or  i nvocat i on wi t h whi ch t he pol i ce 

shoul d have been concer ned. " 36 

¶41 Kr amer  and Hassel  gover n a suspect  who i s not  i n 

cust ody dur i ng pol i ce i nt er r ogat i on.   The cases st and f or  t he 

r ul e t hat  a per son who i s not  i n cust ody cannot  ant i c i pat or i l y  

i nvoke a Fi f t h Amendment  Mi r anda r i ght  t o counsel  or  r i ght  t o 

r emai n s i l ent .   I n t he i nst ant  case,  t he def endant  was i n 

cust ody and hi s r equest  f or  counsel  was an expr essi on of  a 

                                                 
34 St at e v.  Kr amer ,  2006 WI  App 133,  ¶10,  294 Wi s.  2d 780,  

720 N. W. 2d 459.    

35 Hassel ,  2005 WI  App 80,  ¶¶2- 3,  280 Wi s.  2d 637,  696 
N. W. 2d 270.    

36 I d. ,  ¶20.  
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desi r e " f or  t he assi st ance of  an at t or ney i n deal i ng wi t h 

cust odi al  i nt er r ogat i on by t he pol i ce. " 37 

¶42 Uni t ed St at es v.  Kel sey,  951 F. 2d 1196 ( 10t h Ci r .  

1991) ,  i s  s i mi l ar  t o t he pr esent  case and i s i nst r uct i ve.   

Kel sey was i n cust ody dur i ng a sear ch of  hi s home.   He " asked t o 

see hi s l awyer  t hr ee or  f our  t i mes. " 38  The cour t  of  appeal s 

concl uded t hat  i t  was cl ear  t hat  " t he pol i ce i nt ended t o 

quest i on Kel sey at  some poi nt  at  hi s home,  and t hat  t he pol i ce 

under st ood Kel sey t o be i nvoki ng hi s r i ght  t o counsel  dur i ng 

quest i oni ng. " 39  Kel sey was f aci ng i mpendi ng i nt er r ogat i on. 40 

Mi ndf ul  of  McNei l ,  t he cour t  of  appeal s r ul ed t hat  Kel sey had 

made a st at ement  t hat  coul d " r easonabl y be const r ued t o be [ an]  

expr essi on of  a desi r e f or  t he assi st ance of  an at t or ney i n 

deal i ng wi t h cust odi al  i nt er r ogat i on by t he pol i ce" 41 and t hat  

" t he f act  t hat  Kel sey i nvoked hi s r i ght  t o counsel  bef or e t he 

pol i ce wer e r equi r ed t o i nf or m hi m of  t hat  r i ght  i s  

i r r el evant . " 42 
                                                 

37 See McNei l ,  501 U. S.  at  179 ( emphasi s i n or i gi nal ) .   

38 Uni t ed St at es v.  Kel sey,  951 F. 2d 1196,  1198 ( 10t h Ci r .  
1991) .   " Recogni z i ng t he i mpor t  of  Kel sey' s r equest ,  t he pol i ce 
st at ed t hat  i f  t hey al l owed hi m t o see hi s l awyer  t hey coul d not  
quest i on hi m f ur t her . "  Kel sey,  951 F. 2d at  1199.    

39 I d.    

40 I n Al st on,  34 F. 2d at  1249,  f or  exampl e,  t he f eder al  
cour t  of  appeal s char act er i zed t he suspect  i n Kel sey as f aci ng 
i mpendi ng i nt er r ogat i on.  

41 Kel sey,  951 F. 2d at  1199 ( quot i ng McNei l ,  501 U. S.  at  
179)  ( emphasi s i n McNei l ) .    

42 Kel sey,  951 F. 2d at  1199.    
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¶43 Because t he def endant  was i n cust ody and had a 

r easonabl e bel i ef  t hat  i nt er r ogat i on was i mmi nent  or  i mpendi ng,  

hi s r equest  f or  counsel  was an ef f ect i ve i nvocat i on of  hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel  under  bot h t he " anyt i me i n 

cust ody"  st andar d and t he " i mmi nent  or  i mpendi ng i nt er r ogat i on"  

t empor al  st andar d.    

¶44 The pr esent  case i l l ust r at es " t he t ype of  coer ci ve 

at mospher e t hat  gener at es t he need f or  appl i cat i on of  t he 

Edwar ds r ul e. " 43  Af t er  t he def endant  ef f ect i vel y i nvoked hi s 

Fi f t h Amendment  Mi r anda r i ght  t o counsel ,  pol i ce i nt er r ogat i on,  

unl ess i ni t i at ed by t he def endant ,  woul d v i ol at e Edwar ds v.  

Ar i zona,  451 U. S.  477 ( 1981) .  

I I I  

¶45 We now t ur n t o t he quest i on whet her  Det ect i ve Ri ndt ' s 

st at ement  t o t he def endant  af t er  t he def endant  i nvoked hi s r i ght  

t o counsel  const i t ut ed i nt er r ogat i on.  

¶46 The semi nal  case i nt er pr et i ng t he meani ng of  

i nt er r ogat i on under  Mi r anda i s Rhode I s l and v.  I nni s,  446 U. S.  

291 ( 1980) .   The Uni t ed St at es Supr eme Cour t  decl ar ed i n I nni s 

t hat  " [ t ] he t er m ' i nt er r ogat i on'  under  Mi r anda r ef er s not  onl y  

t o expr ess quest i oni ng, "  but  al so t o t he f unct i onal  equi val ent  

of  expr ess quest i oni ng. 44  The " f unct i onal  equi val ent  of  expr ess 

quest i oni ng"  ( somet i mes r ef er r ed t o i n t he cases and t he 

l i t er at ur e as t he " f unct i onal  equi val ent  of  i nt er r ogat i on" )  

                                                 
43 I d.  

44 I nni s,  446 U. S.  at  301.  
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means " any wor ds or  act i ons on t he par t  of  t he pol i ce ( ot her  

t han t hose nor mal l y at t endant  t o ar r est  and cust ody)  t hat  t he 

pol i ce shoul d know ar e r easonabl y l i kel y t o el i c i t  an 

i ncr i mi nat i ng r esponse. " 45  A l aw enf or cement  of f i cer  may t hus be 

vi ewed as i nt er r ogat i ng a suspect  by a st at ement ,  wi t hout  aski ng 

a s i ngl e quest i on,  i f  t he l aw enf or cement  of f i cer ' s conduct  or  

speech coul d have had t he f or ce of  a quest i on on t he suspect .   

" I nt er r ogat i on"  " must  r ef l ect  a measur e of  compul si on above and 

beyond t hat  i nher ent  i n cust ody i t sel f . " 46 

¶47 The I nni s t est  f or  i nt er r ogat i on was summar i zed i n 

St at e v.  Cunni ngham 144 Wi s.  2d 272,  278- 79,  423 N. W. 2d 862 

( 1988) ,  as f ol l ows:  " [ I ] f  an obj ect i ve obser ver  ( wi t h t he same 

knowl edge of  t he suspect  as t he pol i ce of f i cer )  coul d,  on t he 

sol e basi s of  hear i ng t he of f i cer ' s r emar ks or  obser vi ng t he 

of f i cer ' s conduct ,  concl ude t hat  t he of f i cer ' s conduct  or  wor ds 

woul d be l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse,  t hat  i s ,  

coul d r easonabl y have had t he f or ce of  a quest i on on t he 

suspect ,  t hen t he conduct  or  wor ds woul d const i t ut e 

i nt er r ogat i on. "   The concept  of  i nt er r ogat i on t hus r ef l ect s 

" bot h an obj ect i ve f or seeabi l i t y  st andar d and t he pol i ce 

of f i cer ' s speci f i c  knowl edge of  t he suspect . " 47  The f ocus i s  

                                                 
45 I d.    

46 I d.  at  300.  

47 Cunni ngham,  144 Wi s.  2d at  278.    
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pr i mar i l y upon t he per cept i ons of  t he suspect  but  t he i nt ent  of  

t he pol i ce i s not  i gnor ed. 48 

¶48 I n i nt er pr et i ng and appl y i ng t he I nni s t est  of  what  

const i t ut es i nt er r ogat i on,  a cour t  must  keep i n mi nd t he evi l s 

addr essed by Mi r anda.   As t hi s cour t  expl ai ned i n Cunni ngham,  

t he pur pose of  Mi r anda and I nni s i s t o pr event  " ' gover nment  

of f i c i al s f r om usi ng t he coer c i ve nat ur e of  conf i nement  t o 

ext r act  conf essi ons t hat  woul d not  be gi ven i n an unr est r ai ned 

envi r onment . ' " 49  We must  det er mi ne whet her  Ri ndt ' s conduct  and 

wor ds i mpl i cat e t hi s pur pose.  

¶49 Whet her  a suspect  was subj ect  t o i nt er r ogat i on by t he 

gover nment  i s a quest i on of  const i t ut i onal  f act .   Thi s cour t  

wi l l  not  upset  t he c i r cui t  cour t ' s  f i ndi ngs of  evi dent i ar y or  

hi st or i cal  f act  unl ess t hey ar e c l ear l y er r oneous. 50  The 

det er mi nat i on of  whet her  t he f act s sat i sf y t he l egal  st andar d i s 

a quest i on of  const i t ut i onal  l aw whi ch t hi s cour t  deci des 

i ndependent l y of  t he c i r cui t  cour t  or  cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses. 51 

¶50 The def endant  asser t s t hat  t he i nt er act i on bet ween 

hi msel f  and Ri ndt  was ei t her  an i nt er r ogat i on i n t he t r adi t i onal  

                                                 
48 I nni s,  446 U. S.  at  301 & n. 7;  Cunni ngham,  144 Wi s.  2d at  

277.  

49 Cunni ngham,  144 Wi s.  2d at  280- 81,  283 ( c i t at i on 
omi t t ed) .  

50 I d.  at  281- 82;  St at e v.  Fi scher ,  2003 WI  App 5,  ¶28,  259 
Wi s.  2d 799,  656 N. W. 2d 503.  

51 Cunni ngham,  144 Wi s.  2d at  282.  
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sense ( a quest i on and answer  f or mat )  or  t he f unct i onal  

equi val ent  of  expr ess quest i oni ng.   

¶51 We r ej ect  t he def endant ' s c l ai m t hat  Ri ndt ' s 

expl anat i on of  why t he def endant  was bei ng ar r est ed amount ed i n 

t he pr esent  case t o i nt er r ogat i on i n t he t r adi t i onal  sense.   

Det ect i ve Ri ndt  asked no quest i ons of  t he def endant .   A 

st at ement  i s not  " expr ess quest i oni ng. "   

¶52 We t her ef or e addr ess t he def endant ' s c l ai m t hat  

Ri ndt ' s r esponse was t he f unct i onal  equi val ent  of  expr ess 

quest i oni ng.  

¶53 The case l aw i s i nst r uct i ve,  al t hough each case st ands 

on i t s own f act s.   I n I nni s,  t he Cour t  f ound no i nt er r ogat i on 

had t aken pl ace when t wo of f i cer s conver sed i n f r ont  of  I nni s 

about  t hei r  desi r e t o l ocat e a gun I nni s had supposedl y used and 

di scar ded,  l est  any st udent s f r om a near by school  f or  

handi capped chi l dr en " f i nd a weapon wi t h shel l s and .  .  .  hur t  

t hemsel ves. " 52  I n r esponse t o t he of f i cer s '  col l oquy,  I nni s  

r eveal ed t he gun' s l ocat i on.   

¶54 The Uni t ed St at es Supr eme Cour t  i n I nni s det er mi ned 

t hat  no i nt er r ogat i on had t aken pl ace,  st at i ng t hat  " t he ent i r e 

conver sat i on appear s t o have consi st ed of  no mor e t han a f ew 

of f hand r emar ks" 53 and t hat  not hi ng i n t he r ecor d suggest ed t hat  

                                                 
52 I nni s,  446 U. S.  at  294- 95.   A t hi r d of f i cer ,  not  par t y t o 

t he conver sat i on,  t est i f i ed of  one col l eague:  " He sai d i t  woul d 
be t oo bad i f  t he l i t t l e——I  bel i eve he sai d a gi r l ——woul d pi ck 
up t he gun,  maybe ki l l  her sel f . "   I d.  at  295.    

53 I d.  at  303.   
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" t he of f i cer s wer e awar e t hat  [ I nni s]  was pecul i ar l y suscept i bl e 

t o an appeal  t o hi s consci ence concer ni ng t he saf et y of  

handi capped chi l dr en"  or  t hat  " t he pol i ce knew t hat  [ I nni s]  was 

unusual l y di sor i ent ed or  upset  at  t he t i me of  hi s ar r est . " 54   

¶55 I n Easl ey v.  Fr ey,  433 F. 3d 969 ( 7t h Ci r .  2006) ,  t he 

Sevent h Ci r cui t  Cour t  of  Appeal s concl uded t hat  t he f ol l owi ng 

di d not  r i se t o t he f unct i onal  equi val ent  of  i nt er r ogat i on:   an 

i nvest i gat or ' s advi ce t o t he suspect ,  a pr i soner ,  t hat  

i nvest i gat or s al r eady " had i nmat e t est i mony [ i ndi cat i ng]  t hat  

[ t he suspect ]  and anot her  i ndi v i dual  wer e t he .  .  .  per pet r at or s 

of  [ a]  mur der  .  .  .  and t hat  i f  convi ct ed [ of  t he mur der ] ,  [ t he 

suspect ]  coul d be subj ect  t o t he deat h penal t y. " 55  The cour t  of  

appeal s det er mi ned t hat  t he i nvest i gat or ' s st at ement  t o t he 

suspect  di d not  amount  t o " anyt hi ng mor e t han a mat t er - of - f act  

communi cat i on of  t he evi dence agai nst  hi m and t he pot ent i al  

puni shment  he f aced. " 56 

¶56 I n St at e v.  Cunni ngham,  144 Wi s.  2d 272,  144 

Wi s.  2d 272,  423 N. W. 2d 862 ( 1988) ,  i n t he cour se of  sear chi ng 

Cunni ngham' s home,  a pol i ce of f i cer  showed Cunni ngham an 

unl oaded r evol ver  t he of f i cer  had di scover ed i n Cunni ngham' s 

bedr oom and r emar ked t o anot her  of f i cer ,  " Thi s was appar ent l y 

what  Mr .  Cunni ngham was r unni ng i nt o t he bedr oom f or . " 57  The 

                                                 
54 I d.  at  302- 03.    

55 Easl ey,  433 F. 3d at  971.    

56 Easl ey,  433 F. 3d at  974.    

57 Cunni ngham,  144 Wi s.  2d at  275.    
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Cunni ngham cour t  concl uded t hat  t he of f i cer ' s wor ds and conduct  

wer e not  l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse,  t hat  i s ,  

t he of f i cer ' s wor ds and conduct  coul d not  r easonabl y have had 

t he f or ce of  a quest i on on t he suspect .   The cour t  expl ai ned 

t hat  t her e was no i ndi cat i on i n Cunni ngham t hat  t he suspect  " was 

unusual l y suscept i bl e t o t he of f i cer ' s wor ds and conduct  i n 

di spl ayi ng t he gun"  or  t hat  " at  t he t i me he made t he st at ement s 

t he [ suspect ]  was unusual l y di sor i ent ed or  upset . " 58  I t  al so 

v i ewed t he of f i cer ' s wor ds as " not  as pr ovocat i ve as t he 

of f i cer ' s comment s i n I nni s. " 59  Accor di ngl y,  t he Cunni ngham 

cour t  concl uded t hat  t he of f i cer ' s wor ds and conduct  di d not  

const i t ut e i nt er r ogat i on.    

¶57 As i n t he Cunni ngham case,  Ri ndt  made a mat t er - of - f act  

communi cat i on of  t he evi dence t he pol i ce possessed.   Ri ndt ' s 

comment  was not  as pr ovocat i ve as t hat  at  i ssue i n Easl ey,  i n 

whi ch t he i nvest i gat or  not  onl y spoke of  evi dence agai nst  t he 

suspect  but  al so war ned t he suspect  t hat  he coul d f ace t he deat h 

penal t y.   Det ect i ve Ri ndt ' s  comment  may be f avor abl y 

di st i ngui shed f r om t he pol i ce conduct  at  i ssue i n I nni s,  Easl ey,  

and Cunni ngham,  because Ri ndt ' s comment  was r easonabl y 

r esponsi ve t o t he def endant ' s own st at ement  t hat  he di d not  

under st and why he was under  ar r est . 60  Conf r ont i ng a suspect  wi t h 
                                                 

58 I d.  at  282.    

59 I d.  at  283.    

60 The def endant ' s conf usi on may have been j ust i f i abl e,  
gi ven t hat  t he def endant  was t aken i nt o cust ody i n Sept ember  
2003;  t he t hr ee t r ansact i ons i nvol v i ng t he def endant  and Meyer  
occur r ed i n November  2002,  Febr uar y 2003,  and Apr i l  2003.  
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i ncr i mi nat i ng physi cal  evi dence,  or  ver bal l y summar i z i ng t he 

St at e' s case agai nst  t he suspect ,  does not  necessar i l y 

const i t ut e t he f unct i onal  equi val ent  of  expr ess quest i oni ng. 61  

¶58 Al t hough Meyer ,  t he i nf or mant ,  was a chi l dhood f r i end 

of  t he def endant ,  not hi ng i n t he r ecor d suppor t s  t he suggest i on 

t hat  Ri ndt  knew or  shoul d have known t hat  hi s br i ef  r esponse 

woul d r esul t  i n t he def endant ' s f ur t her  st at ement s.   An 

obj ect i ve obser ver  coul d not  have concl uded t hat  Ri ndt ' s  

r esponse t o t he def endant ,  who st at ed t hat  he di d not  under st and 

why he was under  ar r est ,  woul d l i kel y el i c i t  an i ncr i mi nat i ng 

r esponse.   Ri ndt  mer el y st at ed t hat  t he def endant  had sol d dr ugs 

t o an i nf or mant  who had been cooper at i ng wi t h pol i ce dur i ng 

t hose t r ansact i ons.   We concl ude t hat  " [ t ] he compel l i ng 

pr essur es of  i n- cust ody i nt er r ogat i on i dent i f i ed i n Mi r anda as 

wor ki ng ' t o under mi ne t he i ndi v i dual ' s wi l l  t o r esi st  and t o 

                                                                                                                                                             
For  cases hol di ng t hat  an of f i cer ' s expl anat i on of  t he 

r eason f or  an ar r est  i n r esponse t o a suspect ' s  i nqui r y i s not  
t he f unct i onal  equi val ent  of  expr ess quest i oni ng,  see,  e. g. ,  
Uni t ed St at es v.  Tayl or ,  985 F. 2d 3,  8 ( 1st  Ci r .  1993) .    

61 Cunni ngham,  144 Wi s.  2d at  282.   See al so Uni t ed St at es 
v.  Payne,  954 F. 2d 199,  202 ( 4t h Ci r .  1992)  ( " [ T] he I nni s 
def i ni t i on of  i nt er r ogat i on i s not  so br oad as t o capt ur e wi t hi n 
Mi r anda' s r each al l  decl ar at or y st at ement s by pol i ce of f i cer s 
concer ni ng t he nat ur e of  t he char ges agai nst  t he suspect  and t he 
evi dence r el at i ng t o t hose char ges. " ) ;  Uni t ed St at es v.  Jackson,  
863 F. 2d 1168 ( 4t h Ci r .  1989)  ( no i nt er r ogat i on when,  i n 
r esponse t o a suspect ' s quest i ons about  t he r eason f or  hi s 
ar r est ,  a DEA agent  named t he per son t o whom pol i ce bel i eved t he 
suspect  had sol d cocai ne) ;  St at e v.  Spencer ,  826 A. 2d 546 ( N. H.  
2003)  ( no i nt er r ogat i on when a pol i ce of f i cer  r esponded t o a 
suspect ' s pr ot est s t hat  pol i ce had ar r est ed t he wr ong per son by 
showi ng t he suspect  bank sur vei l l ance phot ogr aphs al l egedl y 
capt ur i ng her  i n t he act  of  cashi ng f or ged checks) .  
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compel  hi m t o speak'  wer e not  pr esent  i n t he c i r cumst ances of  

t hi s case. " 62  

¶59 The def endant  r el i es heavi l y on St at e v.  Bond,  2000 WI  

App 118,  ¶15,  237 Wi s.  2d 633,  614 N. W. 2d 552,  af f ' d by an 

equal l y di v i ded cour t ,  2001 WI  56,  243 Wi s.  2d 476,  627 

N. W. 2d 484.   I n Bond,  t he suspect  was i n cust ody but  had not  

been gi ven t he Mi r anda war ni ngs.   The cour t  of  appeal s 

det er mi ned t hat  t he c i r cui t  cour t  er r ed i n f ai l i ng t o suppr ess 

Bond' s st at ement  made i n r esponse t o a pol i ce of f i cer ' s r emar k 

t o Bond.    

¶60 The pol i ce ar r est ed Bond on suspi c i on of  maki ng 

t hr eat eni ng phone cal l s t o an under cover  of f i cer .   The speaker  

i n t he phone cal l s r ef er r ed t o hi msel f  as " t he man behi nd t he 

man. " 63  Upon bei ng t aken i nt o cust ody,  Bond r epeat edl y asked why 

he was under  ar r est ,  and one of f i cer ——appar ent l y want i ng f i r s t  

t o r emove Bond f r om t he publ i c cor r i dor  i n whi ch pol i ce had 

ar r est ed hi m——t ol d Bond t hat  t hey woul d t el l  hi m why he was 

under  ar r est  " i n a mi nut e. " 64  Bond r epl i ed,  " Oh you' r e t he 

man. " 65  Anot her  of f i cer  t hen r et or t ed,  " No,  you' r e t he man 

                                                 
62 Uni t ed St at e v.  Cr i sco,  725 F. 2d 1228,  1232 ( 9t h Ci r .  

1984) .  

63 St at e v.  Bond,  2000 WI  App 118,  ¶¶3- 5,  237 Wi s.  2d 633,  
614 N. W. 2d 552,  af f ' d by an equal l y di v i ded cour t ,  2001 WI  56,  
243 Wi s.  2d 476,  627 N. W. 2d 484.    

64 Bond,  237 Wi s.  2d 633,  ¶4.  

65 I d. ,  ¶¶4- 5.    
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behi nd t he man. " 66  Bond' s answer ——" Ah,  so t hat ' s what  t hi s i s 

about " ——was pr oduced as evi dence at  hi s t r i al . 67 

¶61 The of f i cer  i n Bond di d not  make " a mat t er - of - f act  

communi cat i on of  t he evi dence"  agai nst  Bond;  he made a cr ypt i c 

r emar k t hat  made sense onl y t o t he per son who commi t t ed t he 

cr i me f or  whi ch Bond was ar r est ed.   Consequent l y,  Bond' s comment  

under st andi ng t he of f i cer ' s wor ds was an expect ed r esponse,  and 

t hus t he of f i cer ' s wor ds wer e t he f unct i onal  equi val ent  of  

i nt er r ogat i on.   One of  t he of f i cer s t est i f i ed t hat  t he comment  

" was desi gned .  .  .  t o el i c i t  a r esponse f r om"  Bond. 68  The Bond 

cour t  of  appeal s concl uded t hat  t he of f i cer ' s  r emar k was t he 

equi val ent  of  i nt er r ogat i on i n t he absence of  a Mi r anda war ni ng 

and t hat  Bond' s i ncr i mi nat i ng r esponse had t o be suppr essed.  

¶62 Bond i s s i gni f i cant l y di f f er ent  f r om t he pr esent  case.   

Ri ndt ' s r emar ks wer e l ess pr ovocat i ve t han t he of f i cer ' s poi nt ed 

r ej oi nder  i n Bond.   Ri ndt ' s comment s wer e c l ear  i n meani ng,  

pl ai n i n f or m,  and not  desi gned t o el i c i t  a r esponse f r om t he 

def endant .   Bond t her ef or e does not  gover n t he pr esent  case.   

¶63 The def endant  al so r est s on Hi l l  v .  Uni t ed St at es,  858 

A. 2d 435 ( D. C.  Ci r .  2004) .   Whi l e i n cust ody,  Hi l l  asked a 

det ect i ve whet her  Hi l l ' s  f r i end,  whom pol i ce had al so t aken i nt o 

cust ody,  was l ocked up. 69  The det ect i ve answer ed,  " No,  but  l et  
                                                 

66 I d. ,  ¶¶4- 5 & n. 4.    

67 I d. ,  ¶¶5- 6.   

68 I d. ,  ¶18.    

69 Hi l l  v .  Uni t ed St at es,  858 A. 2d 435,  440 ( D. C.  Ci r .  
2004) .    
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me t el l  you he t ol d us what  happened. " 70  The cour t  of  appeal s  

concl uded t hat  t he det ect i ve' s answer  amount ed t o an 

i nt er r ogat i on.   I t  expl ai ned t hat  " [ t ] he st at ement ,  ' he t ol d us 

what  happened, '  was not  r esponsi ve t o [ Hi l l ' s ]  pr ecedi ng 

quest i on aski ng whet her  [ hi s f r i end]  had been det ai ned" 71 and 

t hat  " t he unr esponsi ve and post ur ed nat ur e of  [ t he det ect i ve' s]  

wor ds i s suggest i ve of  a pur posef ul  desi gn l i kel y t o el i c i t  an 

i ncr i mi nat i ng r esponse. " 72 

¶64 The Hi l l  cour t  consi der ed t he cont ext  i n whi ch t he 

conver sat i ons t ook pl ace t o be si gni f i cant .   The det ect i ve had 

admoni shed hi s col l eagues not  t o advi se Hi l l  of  hi s Mi r anda 

r i ght s and t hen had l ef t  Hi l l  " i ncommuni cado,  handcuf f ed t o a 

chai r  i n an i nt er vi ew r oom f or  appr oxi mat el y t hr ee and one- hal f  

hour s .  .  .  . " 73  The cour t  of  appeal s det er mi ned t hat  t hese 

act i ons " under scor e[ d]  [ a]  pl an t o i nt i mi dat e [ Hi l l ]  by 

pur posel y wi t hhol di ng t he advi sement  of  r i ght s meant  t o 

count er act  t he pr essur e i nher ent  i n cust odi al  

i nt er r ogat i on .  .  .  . " 74  When t he det ect i ve f i nal l y r et ur ned t o 

speak wi t h Hi l l ,  t he det ect i ve al so " combi ne[ d]  c l assi c  

i nt er r ogat i on t echni ques"  by f i r st  est abl i shi ng aut hor i t y,  t hen 

conf r ont i ng t he suspect  wi t h evi dence agai nst  hi m,  and f i nal l y  

                                                 
70 I d.  

71 I d.  at  443- 44,  447.  

72 I d.  at  443.  

73 I d.  at  447.    

74 I d.  
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" cr eat [ i ng]  a ver bal  vacuum ( t en t o f i f t een seconds of  s i l ence)  

i n whi ch t he f i r st  per son t o br eak t he si l ence const i t ut es t he 

l osi ng par t y. " 75  The det ect i ve ent er ed t he r oom,  t el l i ng Hi l l ,  

" I ' m r unni ng t he show and you ar e goi ng t o be char ged wi t h 

mur der  I I . " 76  Under  t hese ci r cumst ances t he Hi l l  cour t  concl uded 

t hat  " t he seemi ngl y beni gn t r ansmi t t al  of  i nf or mat i on t o 

[ Hi l l ]  .  .  .  r esembl es t he k i nd of  ment al  games t hat  l ar gel y 

gener at ed t he Mi r anda deci s i on i t sel f . " 77   

¶65 Hi l l  i s  s i gni f i cant l y di f f er ent  f r om t he pr esent  case.   

Ri ndt ' s comment  t o t he def endant  was r esponsi ve t o t he 

def endant ' s st at ement .   The r ecor d does not  demonst r at e t hat  

Ri ndt ' s r epl y was a pl anned i nt er r ogat i on st r at egy l i ke t he one 

consi der ed i n Hi l l .   

¶66 For  t he r easons set  f or t h,  we concl ude t hat  Ri ndt ' s 

wor ds and conduct  di d not  const i t ut e i nt er r ogat i on;  Ri ndt  di d 

not  engage i n expr ess quest i oni ng or  t he f unct i onal  equi val ent  

of  expr ess quest i oni ng af t er  t he def endant  ef f ect i vel y i nvoked 

hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel .   Ri ndt ' s st at ement  

woul d not  be vi ewed by an obj ect i ve obser ver  as t he t ype of  

comment  t hat  woul d encour age t he def endant  t o make some 

i ncr i mi nat i ng r emar k.   A r easonabl y obj ect i ve obser ver  coul d not  

f or esee t hat  Ri ndt ' s conduct  and wor ds woul d el i c i t  an 

i ncr i mi nat i ng r esponse f r om t he def endant .   

                                                 
75 I d.  at  444.   

76 I d.  

77 I d.  at  447.    
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I V 

¶67 Even af t er  a suspect  i n cust ody asks t o speak wi t h a 

l awyer ,  t her eby r equi r i ng t hat  " al l  i nt er r ogat i on must  cease 

unt i l  a l awyer  i s pr esent , " 78 a suspect  may wai ve hi s or  her  

Fi f t h Amendment  Mi r anda r i ght  t o counsel . 79 

¶68 I n or der  t o est abl i sh t hat  a suspect  has val i dl y 

wai ved t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  af t er  

ef f ect i vel y i nvoki ng i t ,  t he St at e must  meet  t wo cr i t er i a:    

¶69 ( A)  Fi r st ,  t he St at e has t he bur den t o show as a 

pr el i mi nar y mat t er  t hat  t he suspect  " i ni t i at e[ d]  f ur t her  

communi cat i on,  exchanges,  or  conver sat i ons wi t h t he pol i ce. " 80  

Thi s cr i t er i on does not  go t o t he val i di t y of  t he suspect ' s 

pur por t ed wai ver  but  i nst ead i s " i n ef f ect  a pr ophyl act i c r ul e,  

desi gned t o pr ot ect  an accused i n pol i ce cust ody f r om bei ng 

badger ed by pol i ce of f i cer s .  .  .  . " 81  

¶70 ( B)  Second,  t he St at e has t he bur den t o show t hat  t he 

suspect  wai ved t he r i ght  t o counsel  " vol unt ar i l y ,  knowi ngl y and 

                                                 
78 I nni s,  446 U. S.  at  293 ( c i t i ng Mi r anda,  384 U. S.  at  474) .  

79 Edwar ds v.  Ar i zona,  451 U. S.  477,   485 ( 1981) .  

80 I d.  

81 Or egon v.  Br adshaw,  462 U. S.  1039,  1044 ( 1983) .   Ei ght  
j ust i ces agr eed wi t h t hi s st at ement  of  t he f i r st  cr i t er i on.  

See al so Br adshaw,  462 U. S.  at  1045 ( expl ai ni ng t hat  
whet her  a suspect  i ni t i at ed f ur t her  di scussi on and whet her  t he 
suspect  val i dl y wai ved her  Mi r anda r i ght s ar e separ at e i nqui r i es 
and t hat  " c l ar i t y of  appl i cat i on i s not  gai ned by mel di ng t hem 
t oget her " ) .  
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i nt el l i gent l y. " 82  That  i s,  t he wai ver  " of  counsel  must  not  onl y 

be vol unt ar y,  but  must  al so const i t ut e a knowi ng and i nt el l i gent  

r el i nqui shment  or  abandonment  of  a known r i ght  or  pr i v i l ege,  a 

mat t er  whi ch depends i n each case upon t he par t i cul ar  f act s and 

ci r cumst ances sur r oundi ng t hat  case,  i ncl udi ng t he backgr ound,  

exper i ence,  and conduct  of  t he accused. " 83 

¶71 The st andar d of  r evi ew on t he quest i ons whet her  t he 

def endant  i ni t i at ed f ur t her  communi cat i on wi t h Ri ndt  and whet her  

t he def endant  vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y wai ved 

hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel  i s  as f ol l ows:   

Thi s cour t  wi l l  uphol d a c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  

or  evi dent i ar y f act  unl ess t hey ar e c l ear l y er r oneous.   Thi s 

cour t  det er mi nes t he appl i cat i on of  l egal  and const i t ut i onal  

                                                 
82 Mi r anda,  384 U. S.  at  444.   The Br adshaw Cour t  phr ases t he 

t est  as whet her  a wai ver  i s " knowi ng and i nt el l i gent , "  omi t t i ng 
t he wor d " vol unt ar y. "   Br adshaw,  462 U. S.  at  1046 ( quot i ng 
Edwar ds,  451 U. S.  at  486 n. 9) .   The Cour t  appear s t o have made 
t hi s omi ssi on si mpl y because t he def endant  i n Br adshaw di d not  
al l ege t hat  t he wai ver  was not  vol unt ar y.   We of  cour se do not  
r ead t he omi ssi on t o al t er  t he r ul e announced i n Mi r anda.  

The def endant ' s br i ef  somet i mes ar t i cul at es t he t est  as 
whet her  a suspect  " knowi ngl y and i nt el l i gent l y"  wai ved hi s or  
her  r i ght s but  at  ot her  t i mes uses t he phr ase " vol unt ar i l y  and 
i nt el l i gent l y. "   The ci r cui t  cour t  al so used di f f er ent  phr ases.   
Bot h t he def endant  and t he ci r cui t  cour t  seem t o be di scussi ng a 
s i ngl e t est ,  onl y phr asi ng i t  di f f er ent l y at  di f f er ent  poi nt s i n 
t he di scussi on.    

83 Edwar ds,  451 U. S.  at  482.   See al so St at e v.  Tur ner ,  136 
Wi s.  2d 333,  347,  401 N. W. 2d 827 ( 1987)  ( quot i ng Edwar ds,  451 
U. S.  at  481)  ( " An accused wai ves t he r i ght  t o counsel  when t her e 
i s a vol unt ar y,  ' knowi ng,  and i nt el l i gent  r el i nqui shment  or  
abandonment  of  a known r i ght  or  pr i v i l ege. ' " ) ;  St at e v.  Kr amar ,  
149 Wi s.  2d 767,  790,  440 N. W. 2d 317 ( 1989)  ( c i t i ng Tur ner ) .    
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pr i nci pl es t o t hose evi dent i ar y f act s i ndependent l y of  t he 

c i r cui t  cour t  and cour t  of  appeal s but  benef i t s f r om t he ci r cui t  

cour t ' s  and cour t  of  appeal s '  anal yses. 84  

A 

¶72 The def endant  asser t s t hat  t he St at e has not  shown 

t hat  he i ni t i at ed a di scussi on or  conver sat i on wi t h Ri ndt .   

¶73 Test s f or  det er mi ni ng whet her  a suspect  i ni t i at ed a 

di scussi on or  conver sat i on wi t h l aw enf or cement  of f i cer s wer e 

set  f or t h i n Or egon v.  Br adshaw,  462 U. S.  1039 ( 1983) .   The 

f our - j ust i ce Br adshaw pl ur al i t y concl uded t hat  a suspect ' s 

" i nqui r i es or  st at ement s .  .  .  r el at i ng t o r out i ne i nci dent s of  

t he cust odi al  r el at i onshi p"  woul d not  be suf f i c i ent  t o 

const i t ut e " i ni t i at i on, "  but  t hat  quest i ons or  st at ement s t hat  

under  t he t ot al i t y of  c i r cumst ances " evi nced a wi l l i ngness and a 

desi r e f or  a gener al i zed di scussi on about  t he i nvest i gat i on"  

woul d. 85  

¶74 The f our - j ust i ce Br adshaw di ssent  suppl i ed i t s own 

compet i ng t est ,  ar gui ng t hat  when t he " Cour t  i n Edwar ds spoke of  

' i ni t i at [ i ng]  f ur t her  communi cat i on'  wi t h t he pol i ce and 

' r eopen[ i ng]  t he di al ogue wi t h t he aut hor i t i es, '  i t  obvi ousl y  

                                                 
84 Jenni ngs,  252 Wi s.  2d 228,  ¶20.  

See Tur ner ,  136 Wi s.  2d at  343- 49 ( di scussi ng t he st andar d 
of  r evi ew f or  quest i ons of  const i t ut i onal  f act  and i mpl i c i t l y  
appl y i ng t hi s st andar d bot h t o t he quest i on whet her  a suspect  
had i ni t i at ed f ur t her  communi cat i on wi t h pol i ce and t o t he 
quest i on whet her  t he suspect  knowi ngl y and i nt el l i gent l y wai ved 
t he Mi r anda r i ght  t o counsel ) .    

85 Br adshaw,  462 U. S.  at  1045- 46.   
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had i n mi nd communi cat i on or  di al ogue about  t he subj ect  mat t er  

of  t he cr i mi nal  i nvest i gat i on. " 86   

¶75 Thus uncer t ai nt y per si st s about  what  const i t ut es a 

suspect ' s " i ni t i at i ng"  f ur t her  communi cat i on wi t h l aw 

enf or cement .   We ar e f r ee t o choose ei t her  t he pl ur al i t y ' s or  

t he di ssent ' s t est .   We need not  make t he choi ce i n t he pr esent  

case.   Our  anal ysi s and concl usi on i n t he pr esent  case woul d not  

di f f er  under  ei t her  t he pl ur al i t y ' s or  di ssent ' s st at ement  of  

t he t est  f or  a suspect ' s " i ni t i at i on"  of  f ur t her  communi cat i on 

or  di al ogue. 87    

¶76 The def endant  asser t s t hat  f or  a suspect  t o " i ni t i at e"  

communi cat i on or  di al ogue t her e must  be a br eak bet ween t he 

suspect ' s i nvocat i on of  t he r i ght  t o counsel  and t he subsequent  

communi cat i on by t he suspect  t o l aw enf or cement  t hat  l ed t o t he 

i ncul pat or y st at ement s.   Accor di ng t o t he def endant ,  t he 

                                                 
86 I d.  at  1053 ( Mar shal l ,  J. ,  di ssent i ng)  ( emphasi s and 

al t er at i ons i n or i gi nal ) .    

The ni nt h Br adshaw j ust i ce r ej ect ed t he t wo- st ep appr oach 
and deemed t he conf essi on admi ssi bl e because t her e was a knowi ng 
and i nt el l i gent  wai ver  by Br adshaw of  hi s r i ght s.   Br adshaw,  462 
U. S.  at  1049 ( Powel l ,  J. ,  concur r i ng) .  

87 See St at e v.  Chew,  695 A. 2d 1301,  1318 ( N. J.  1997)  ( " We 
have acknowl edged t hat  t hese ar e ' separ at e t est s , '  but  have not  
f l at l y chosen one or  t he ot her  [ c i t at i on omi t t ed] .   We per cei ve 
l i t t l e di f f er ence bet ween t he t est s .  .  .  . " ) .   

For  a di scussi on of  t he Br adshaw case,  see 2 LaFave et  al . ,  
supr a not e 14,  § 6. 9( f )  at  849 ( concl udi ng t hat  " an obj ect i ve 
assessment  of  t he c i r cumst ances i n [ Br adshaw]  woul d seem t o 
j ust i f y onl y one concl usi on .  .  .  .  [ The suspect ' s]  quest i on 
woul d not  amount  t o ' i ni t i at i on'  under  ei t her  of  t he 
t est s.  .  .  .  " ) .   
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di al ogue t hat  Ri ndt  had i ni t i at ed wi t h t he def endant  had never  

ceased and no br eak i n t he di al ogue occur r ed bet ween t he 

def endant ' s i nvocat i on of  t he r i ght  t o counsel  and t he 

def endant ' s comment  t hat  supposedl y i ni t i at ed f ur t her  

communi cat i on.  

¶77 Whet her  a suspect  " i ni t i at es"  communi cat i on or  

di al ogue does not  depend sol el y on t he t i me el apsi ng bet ween t he 

i nvocat i on of  t he r i ght  t o counsel  and t he suspect ' s begi nni ng 

an exchange wi t h l aw enf or cement ,  al t hough t he l apse of  t i me i s 

a f act or  t o consi der .  

¶78 The f act s i n Or egon v.  Br adshaw,  462 U. S.  1039,  1044 

( 1983) ,  ar e i nst r uct i ve on t he quest i on whet her  t he def endant  i n 

t he pr esent  case " i ni t i at ed"  f ur t her  communi cat i on wi t h Ri ndt .      

¶79 Br adshaw i nqui r ed of  a pol i ce of f i cer ,  " [ e] i t her  j ust  

bef or e,  or  dur i ng, "  a t r i p f r om t he pol i ce st at i on t o j ai l ,  

" Wel l ,  what  i s goi ng t o happen t o me now?" 88  The Br adshaw 

pl ur al i t y obser ved t hat  i n posi ng t hi s quest i on,  Br adshaw 

" ' i ni t i at ed'  f ur t her  communi cat i on i n t he or di nar y di ct i onar y 

sense of  t hat  wor d. " 89   

¶80 The pl ur al i t y opi ni on r ecogni zed,  however ,  t hat  t he 

f act  t hat  Br adshaw i ni t i at ed f ur t her  communi cat i on i n t he 

or di nar y di ct i onar y sense was i nsuf f i c i ent  t o est abl i sh t hat  he 

" i ni t i at ed"  f ur t her  communi cat i on evi nci ng a wi l l i ngness f or  a 

gener al i zed di scussi on about  t he i nvest i gat i on.   The pl ur al i t y 

                                                 
88 Br adshaw,  462 U. S.  at  1042 ( 1983) .   

89 I d.  at  1045.    
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opi ni on acknowl edged t hat  some i ni t i al  st at ement s may be " so 

r out i ne t hat  t hey cannot  be f ai r l y sai d t o r epr esent  a desi r e on 

t he par t  of  an accused t o open up a mor e gener al i zed di scussi on 

r el at i ng di r ect l y or  i ndi r ect l y t o t he i nvest i gat i on. " 90  

¶81 The pl ur al i t y opi ni on concl uded t hat  Br adshaw had 

" i ni t i at ed"  communi cat i on under  t he c i r cumst ances of  t he case.   

Br adshaw' s ambi guous quest i on coul d have been i nt er pr et ed by t he 

of f i cer  as r el at i ng gener al l y t o t he i nvest i gat i on.   That  t he 

of f i cer  so under st ood t he quest i on i s appar ent  f r om t he f act  

t hat  t he of f i cer  i mmedi at el y r emi nded Br adshaw t hat  he di d not  

have t o t al k t o t he of f i cer .   Br adshaw sai d he under st ood and 

t hen t hey conver sed. 91  The Cour t  concl uded t hat  Br adshaw' s 

" quest i on .  .  .  as t o what  was goi ng t o happen t o hi m evi nced a 

wi l l i ngness and a desi r e f or  a gener al i zed di scussi on about  t he 

i nvest i gat i on"  and " was not  mer el y a necessar y i nqui r y ar i s i ng 

out  of  t he i nci dent s of  t he cust odi al  r el at i onshi p. " 92 

¶82 I n cont r ast  t o Br adshaw' s ambi guous quest i on about  

what  was goi ng t o happen t o hi m,  t he def endant ' s st at ement  her e 

t hat  he di d not  under st and why he was under  ar r est  was cl ear l y  

seeki ng i nf or mat i on and const i t ut ed an i ni t i at i on of  

communi cat i on wi t h Ri ndt  i n t he most  or di nar y sense of  t he wor d.   

The def endant ' s st at ement  di d not  mer el y r el at e " t o r out i ne 

                                                 
90 I d.  

91 I d.  at  1045- 46.  

92 I d.  
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i nci dent s of  t he cust odi al  r el at i onshi p. " 93  The cont ext  of  t he 

def endant ' s st at ement  suppor t s t he concl usi on t hat  t he st at ement  

evi nced a wi l l i ngness and a desi r e f or  a gener al i zed di scussi on 

about  t he i nvest i gat i on.    

¶83 The cases t he def endant  c i t es do not  per suade us 

ot her wi se.   The def endant ' s r el i ance on Uni t ed St at es v.  Gomez,  

927 F. 2d 1530 ( 11t h Ci r .  1991) ,  i s  mi spl aced.   Gomez was 

ar r est ed and r equest ed counsel .   A f eder al  agent  t hen t ol d Gomez 

t hat  he f aced 10 year s t o l i f e i n pr i son and t hat  cooper at i on 

mi ght  gi ve hi m a l i ght er  sent ence.   Mi nut es l at er  Gomez asked 

t he f eder al  agent  why he had been ar r est ed.   Af t er  t he f eder al  

agent  expl ai ned t he r eason f or  ar r est ,  Gomez asked t o speak t o 

someone about  cooper at i ng.  

¶84 The Gomez cour t  hel d t hat  t he f eder al  agent ' s 

i ni t i at i on of  conver sat i on wi t h Gomez af t er  Gomez i nvoked hi s 

Fi f t h Amendment  Mi r anda r i ght  t o counsel  was l i kel y t o el i c i t  an 

i ncr i mi nat i ng r esponse and const i t ut ed i nt er r ogat i on.   That  

Gomez began conver sat i on wi t h t he agent  a f ew moment s l at er  

about  hi s ar r est  di d not  cur e t he agent ' s i ni t i at i on of  

i nt er r ogat i on af t er  a val i d Fi f t h Amendment  Mi r anda i nvocat i on 

of  t he r i ght  t o counsel . 94  Gomez t hus st ands f or  t he pr oposi t i on 

t hat  once pol i ce i l l egal l y i nt er r ogat e a suspect  cont r ar y t o 

                                                 
93 See i d.  at  1045.   As exampl es of  i nqui r i es r el at ed t o 

r out i ne i nci dent s of  t he cust odi al  r el at i onshi p,  t he Br adshaw 
pl ur al i t y suggest s " a r equest  f or  a dr i nk of  wat er  or  a r equest  
t o use a t el ephone. "   I d.     

94 See Uni t ed St at es v.  Gomez,  927 F. 2d 1530,  1538- 39 ( 11t h 
Ci r .  1991) .  
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Mi r anda and Edwar ds,  " no cl ai m t hat  t he accused ' i ni t i at ed'  mor e 

conver sat i on wi l l  be hear d. " 95  Gomez pr esent s ver y di f f er ent  

f act s f r om t he pr esent  case.  

¶85 The def endant  al so er r s i n r el y i ng on McDougal  v.  

St at e,  591 S. E. 2d 788 ( Ga.  2004) .   Af t er  havi ng i nvoked hi s 

r i ght  t o counsel  whi l e i n cust ody,  90 mi nut es l at er  McDougal ,  

s i t t i ng i n a j ai l  cel l ,  sent  wor d t o det ect i ves t hat  he wi shed 

t o see t hem. 96   

¶86 I n aski ng t o see t he det ect i ves,  McDougal  had not  

i ndi cat ed a wai ver  of  hi s pr evi ousl y i nvoked r i ght  t o counsel  or  

t he r eason he was seeki ng out  t he det ect i ves.   The cour t  

concl uded t hat  t her e was " no i ndi cat i on t hat  

[ McDougal ]  .  .  .  i nt ended t o i ni t i at e t he conver sat i on by 

engagi ng i n a ' gener al i zed di scussi on about  t he 

i nvest i gat i on. ' " 97  I ndeed,  wr ot e t he cour t ,  i t  was possi bl e 

" t hat  McDougal  i nt ended t o i nqui r e about  when he woul d be 

al l owed t o cont act  hi s wi f e or  an at t or ney,  whi ch he had not  yet  

been per mi t t ed t o do,  or  when he coul d see hi s  daught er ,  whi ch 

t he pol i ce had pr omi sed t o ar r ange dur i ng t he i ni t i al  

i nt er vi ew. " 98   

                                                 
95 I d.  at  1539.    

96 McDougal  v.  St at e,  591 S. E. 2d 788,  794 ( Ga.  2004) .   

97 I d.  ( quot i ng Br adshaw,  462 U. S.  at  1046) .    

98 I d.  at  794- 95.    
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¶87 Bef or e McDougal  coul d speak,  t he det ect i ve conf r ont ed 

McDougal ,  st at i ng t hat  t he per son whom McDougal  had i mpl i cat ed 

as a shoot er  had a st r ong al i bi .    

¶88 The McDougal  cour t  hel d t hat  t he det ect i ve' s st at ement  

const i t ut ed i nt er r ogat i on,  t hat  McDougal  had not  " r ei ni t i at ed"  

communi cat i on wi t h l aw enf or cement  by hi s mer e r equest  t o see 

t he det ect i ve,  and t hat  McDougal ' s st at ement s wer e r esponses t o 

pol i ce i nt er r ogat i on af t er  McDougal  ef f ect i vel y i nvoked hi s 

Fi f t h Amendment  Mi r anda r i ght  t o counsel .    

¶89 I n cont r ast  t o McDougal ,  i n t he pr esent  case,  af t er  

t he def endant  i nvoked hi s Fi f t h Amendment  Mi r anda r i ght  t o 

counsel ,  t he det ect i ve di d not  make any pr ovocat i ve st at ement s 

about  t he ar r est  or  t he cr i me.   Rat her ,  t he def endant  began an 

exchange wi t h Ri ndt  wi t h a comment  t o whi ch t he det ect i ve made a 

st r ai ght f or war d r esponse.   Under  t he t ot al i t y of  t he 

c i r cumst ances i n t he pr esent  case t he def endant ' s comment  

evi nced a wi l l i ngness and a desi r e f or  a gener al i zed di scussi on.   

¶90 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  " i ni t i at ed"  f ur t her  communi cat i on wi t h Ri ndt .   

B 

¶91 We now consi der  whet her  t he def endant  vol unt ar i l y ,  

knowi ngl y,  and i nt el l i gent l y wai ved hi s Fi f t h Amendment  Mi r anda 

r i ght  t o counsel .   A Mi r anda wai ver  i s vol unt ar y i f  i t  i s  " t he 

pr oduct  of  a f r ee and del i ber at e choi ce r at her  t han 

i nt i mi dat i on,  coer ci on,  or  decept i on. " 99  For  a Mi r anda wai ver  t o 

                                                 
99 Mor an v.  Bur bi ne,  475 U. S.  412,  421 ( 1986) .  
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be knowi ng and i nt el l i gent ,  i t  " must  have been made wi t h a f ul l  

awar eness of  bot h t he nat ur e of  t he r i ght  bei ng abandoned and 

t he consequences of  t he deci s i on t o abandon i t . " 100  Resol v i ng 

t he wai ver  quest i on r equi r es a case- by- case exami nat i on of  al l  

t he f act s and ci r cumst ances,  i nc l udi ng t he suspect ' s backgr ound,  

exper i ence,  and conduct . 101 

¶92 A ci r cui t  cour t ' s  det er mi nat i on of  t he wai ver  of  

Mi r anda r i ght s i s r evi ewed as f ol l ows:   A c i r cui t  cour t ' s  

f i ndi ngs of  hi st or i cal  or  evi dent i ar y f act  wi l l  not  be di st ur bed 

unl ess c l ear l y er r oneous.   Thi s cour t  det er mi nes t he appl i cat i on 

of  const i t ut i onal  pr i nci pl es t o t hose evi dent i ar y f act s 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses. 102 

¶93 The def endant  summar i zes hi s ar gument  t hat  he di d not  

vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y wai ve hi s r i ght  t o 

counsel ,  st at i ng t hat  at  t he t i me of  hi s ar r est ,  he was hungr y,  

al one i n t he back seat  of  a squad car ,  handcuf f ed,  and young and 

l i mi t ed i n i nt el l i gence and sophi st i cat i on.     

¶94 Thi s ar gument  i s not  compel l i ng on t he f act s of  t he 

pr esent  case.   The def endant  was an adul t  at  t he t i me of  hi s 

ar r est .   Whi l e he cast s hi msel f  as l i mi t ed i n i nt el l i gence and 

sophi st i cat i on ( and t he ci r cui t  cour t  acknowl edged t he 

                                                 
100 St at e v.  Sant i ago,  206 Wi s.  2d 3,  18- 19,  556 N. W. 2d 687 

( 1996)  ( quot i ng Mor an,  475 U. S.  at  421) .     

101 Tur ner ,  136 Wi s.  2d at  348 ( c i t i ng Edwar ds,  451 U. S.  at  
482) .  

102 Sant i ago,  206 Wi s.  2d at  17.  



No.  2005AP3087- CR   

 

46 
 

def endant ' s appar ent  l i mi t ed i nt el l i gence and under st andi ng) ,  

t he def endant  does not  c l ai m t o be i ncompet ent  t o exer ci se or  

wai ve hi s l egal  r i ght s.   Al t hough Det ect i ves Ri ndt  and Cl ausi ng 

di d ar r est  t he def endant  bef or e he had a chance t o eat  hi s 

br eakf ast ,  t he def endant  does not  seem t o c l ai m t hat  hunger  had 

somehow depr i ved hi m of  t he abi l i t y  t o make deci s i ons knowi ngl y  

and i nt el l i gent l y.   The def endant  was undoubt edl y uncomf or t abl e 

and scar ed.   Most  peopl e ar r est ed on suspi c i on of  del i ver i ng 

cocai ne woul d pr obabl y be uncomf or t abl e and scar ed.   

¶95 The ci r cui t  cour t  f ound t hat  " t her e was no i ndi cat i on 

t hat  he was depr i ved of  s l eep or  i nt oxi cat ed or  t hat  anyt hi ng i n 

hi s gener al  physi cal  and emot i onal  condi t i on,  as obj ect i vel y 

v i ewed,  made hi m unusual l y suscept i bl e.   He had subst ant i al  

pr evi ous exper i ence wi t h t he pol i ce ( al t hough at  t he j uveni l e 

l evel ) . "   The ci r cui t  cour t  obser ved t hat  t he t i me i n cust ody 

and t he l engt h of  t he i nt er r ogat i on wer e r el at i vel y shor t .   The 

ci r cui t  cour t  expl ai ned t hat  t he def endant  was bei ng quest i oned 

and i nt er vi ewed wi t h r espect  t o possi bl e cooper at i on.   Accor di ng 

t o t he c i r cui t  cour t ,  no t hr eat s or  pr omi ses wer e made except  

t hose r el at i ng t o possi bl e cooper at i on.   The def endant ' s c l ai m 

t hat  Ri ndt  " subt l y coer ced"  t he def endant  when he r ewar ded t he 

def endant ' s deci s i on t o speak by r emovi ng t he handcuf f s and 

put t i ng hi m i n t he f r ont  seat  of  t he squad car  does not  

chal l enge t he ci r cui t  cour t ' s  f i ndi ng.   The ci r cui t  cour t ' s  

f i ndi ngs of  f act  ar e not  c l ear l y er r oneous.  

¶96 Mor e per t i nent  i s t he def endant ' s al l egat i on t hat  

ei t her  Det ect i ve Ri ndt  or  Det ect i ve Cl ausi ng t ol d t he def endant  
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t hat  i t  was not  necessar y f or  hi m t o obt ai n l egal  assi st ance.   

The def endant  asser t s t hat  t he l aw enf or cement  of f i cer ' s comment  

came when t he det ect i ves wer e t r y i ng t o get  hi m t o t al k t o t hem 

pr i or  t o hi s ar r est  and pr i or  t o t he def endant ' s ef f ect i vel y 

i nvoki ng hi s Fi f t h Amendment  Mi r anda r i ght  t o counsel .   

Accor di ng t o t he c i r cui t  cour t ' s  deci s i on,  Det ect i ve Ri ndt  di d 

not  seem t o r ecal l  t hi s gi ve and t ake,  and t he ci r cui t  cour t  

made no f i ndi ng speci f i c  t o t he al l eged exchange bet ween t he 

def endant  and Ri ndt .    

¶97 The ci r cui t  cour t  made cl ear  t hat ,  as a gener al  

mat t er ,  i t  f ound t he def endant ' s " ver si on [ of  t he 

ar r est ]  .  .  .  f ul l  of  i nt er nal  i nconsi st enci es and sel f - ser vi ng 

st at ement s"  and t hat  i t  " bol s t er s t he St at e' s case. "   The 

ci r cui t  cour t  al so char act er i zed t he l aw enf or cement  of f i cer ' s 

t est i mony as demonst r at i ng a " ' conveni ent ' "  l ack of  memor y as t o 

cer t ai n key i ssues"  and char act er i zed t he memor y l apses as 

" cer t ai nl y t r oubl i ng. "   The ci r cui t  cour t  f ound,  however ,  t hat  

because Ri ndt  was no l onger  empl oyed by t he sher i f f ' s  

depar t ment ,  he had " no mot i vat i on t o f abr i cat e. " 103 

                                                 
103 Ci r cui t  cour t  deci s i on,  Br i ef  and Appendi x of  Def endant -

Appel l ant - Pet i t i oner  at  App.  117.   The ci r cui t  cour t  comment ed 
at  sent enci ng t hat  t he St at e' s wi t ness " seemed t o r emember  ver y 
wel l  t he t hi ngs t hat  pr ot ect ed t he St at e' s i nt er est  and t hen 
[ had an]  ut t er  l ack of  memor y as t o v i r t ual l y any ot her  det ai l .   
I t  was ver y bi zar r e.   Not  ver y  cr edi bl e. "   The ci r cui t  cour t  
al so v i ewed t he pol i ce pr act i ces her e as " not  pr of essi onal "  and 
st at ed t hat  t he of f i cer s " cr eat ed t he of f ense"  t o get  t he 
def endant  t o gi ve t hem some names.  
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¶98 The ci r cui t  cour t ' s  f i ndi ngs and anal ysi s est abl i sh 

t hat  under  t he t ot al i t y of  t he c i r cumst ances t he def endant ' s 

wai ver  of  hi s r i ght  t o counsel  af t er  he was gi ven t he Mi r anda 

war ni ngs was vol unt ar y,  knowi ng,  and i nt el l i gent .  

¶99 We agr ee wi t h t he def endant  t hat  a cour t  shoul d be 

war y of  v i ewi ng a suspect ' s ever y st at ement  or  quest i on as an 

i nvi t at i on t o i nt er r ogat i on.   A suspect ' s i nvocat i on of  t he 

r i ght  t o counsel  shoul d be met i cul ousl y honor ed and shoul d not  

be set  asi de l i ght l y.   We concl ude,  however ,  t hat  i n t he pr esent  

case t he def endant  " i ni t i at ed"  communi cat i on wi t h t he l aw 

enf or cement  of f i cer  af t er  t he def endant  had i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel  and t hat  t he wai ver  of  t he 

r i ght  t o counsel  was vol unt ar y,  knowi ng,  and i nt el l i gent .  

*  *  *  *  

¶100 For  t he r easons set  f or t h,  we concl ude as f ol l ows:  

( 1)  The def endant  ef f ect i vel y i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel  when he r equest ed 

counsel  whi l e he was i n cust ody and bef or e t he l aw 

enf or cement  of f i cer  i nt er r ogat ed hi m under  bot h a st andar d 

r equi r i ng onl y t hat  a suspect  be i n cust ody when t he 

r equest  f or  counsel  i s  made and a st andar d r equi r i ng t hat  

i nt er r ogat i on be " i mmi nent  or  i mpendi ng when t he r equest  

f or  counsel  i s  made. "   An i nvocat i on of  t he Fi f t h Amendment  

Mi r anda r i ght  t o counsel  i s  a r equest  f or  t he assi st ance of  

an at t or ney i n deal i ng wi t h cust odi al  i nt er r ogat i on by t he 

pol i ce.    
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( 2)  The l aw enf or cement  of f i cer ' s st at ement s t o t he 

def endant  af t er  he ef f ect i vel y i nvoked hi s Fi f t h Amendment  

Mi r anda r i ght  t o counsel  and bef or e he was gi ven t he 

Mi r anda war ni ngs di d not  const i t ut e i nt er r ogat i on by t he 

of f i cer .   

( 3)  Af t er  t he def endant  ef f ect i vel y i nvoked hi s Fi f t h 

Amendment  Mi r anda r i ght  t o counsel ,  he i ni t i at ed 

communi cat i on wi t h t he l aw enf or cement  of f i cer  and t hen 

vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y wai ved hi s r i ght  

t o counsel ,  r ender i ng t he i ncul pat or y st at ement s 

admi ssi bl e.  

¶101 The cour t  i s  di v i ded on t he quest i on whet her  t o adopt  

a t empor al  st andar d t o det er mi ne whet her  a suspect  i n cust ody 

has ef f ect i vel y i nvoked hi s or  her  Fi f t h Amendment  Mi r anda r i ght  

t o counsel .   Thr ee j ust i ces,  Just i ces Pr osser ,  Roggensack,  and 

But l er ,  adopt  t he st andar d t hat  a suspect  may ef f ect i vel y i nvoke 

t he Fi f t h Amendment  Mi r anda r i ght  t o counsel  when a suspect  i s 

i n cust ody and has made " an unequi vocal  r equest  t o speak wi t h an 

at t or ney"  even bef or e i nt er r ogat i on i s i mmi nent  or  i mpendi ng.  

¶102 Thr ee j ust i ces,  Just i ces Br adl ey and Cr ooks and t he 

aut hor  of  t hi s opi ni on,  concl ude t hat  t hey need not ,  and do not ,  

addr ess whet her  t he appr opr i at e t empor al  st andar d t o adopt  i s 

t he " anyt i me i n cust ody"  st andar d or  t he " i mmi nent  or  i mpendi ng 

i nt er r ogat i on"  s t andar d.   Just i ce Zi egl er  di d not  par t i c i pat e i n 

t hi s case.    

¶103 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  r ef usi ng t o suppr ess 
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t he def endant ' s i ncul pat or y st at ement s and af f i r mi ng t he 

convi ct i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶104 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶105 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Al t hough 

I  agr ee t hat  t he cour t  of  appeal s deci s i on shoul d be af f i r med 

because Hambl y ' s st at ement s wer e gi ven af t er  he had i nvoked and 

t hen wai ved hi s Fi f t h Amendment  r i ght  t o counsel , 1 I  wr i t e 

separ at el y f or  t wo r easons:   ( 1)  a t est  t hat  t he l ead opi ni on 

est abl i shes t o i nvoke t he Fi f t h Amendment  r i ght  t o counsel  i s  

cont r ar y t o t he r equi r ement s of  Mi r anda v.  Ar i zona,  384 U. S.  436 

( 1966) ;  and ( 2)  t hat  t est ,  i . e. ,  t hat  " a suspect  may ef f ect i vel y 

i nvoke hi s or  her  Fi f t h Amendment  Mi r anda r i ght  t o counsel  by 

r equest i ng counsel  when a r easonabl e per son i n t he suspect ' s 

posi t i on woul d bel i eve t hat  i nt er r ogat i on i s i mmi nent , " 2 bl ur s 

Mi r anda' s br i ght - l i ne r ul e t hat  l aw enf or cement  i s t o f ol l ow i n 

f ul f i l l i ng i t s obl i gat i ons t o a suspect  who i s i n cust ody and 

unequi vocal l y asks t o see a l awyer .    

I .   BACKGROUND 

¶106 Scot t  Hambl y r equest ed t he assi st ance of  counsel  af t er  

he was ar r est ed,  handcuf f ed and l ed t o a squad car  f or  t r anspor t  

t o j ai l .   Ther e i s no quest i on t hat  he was i n cust ody when he 

asked t o see a l awyer  bef or e speaki ng t o l aw enf or cement  any 

f ur t her .   However ,  i nst ead of  s i mpl y concl udi ng t hat  Hambl y 

ef f ect i vel y i nvoked hi s Fi f t h Amendment  r i ght  t o counsel  because 

he was i n cust ody and had made an unequi vocal  r equest  t o speak 

wi t h an at t or ney,  t he l ead opi ni on cr eat es a t est  wher ei n " a 

                                                 
1 I  r ef er  t o an i n- cust ody r equest  f or  counsel  i nvoked t o 

pr ot ect  t he Fi f t h Amendment ' s r i ght  agai nst  compel l ed sel f -
i ncr i mi nat i on as t he Fi f t h Amendment  r i ght  t o counsel .  

2 Lead op. ,  ¶29.  
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suspect  may ef f ect i vel y i nvoke hi s or  her  Fi f t h Amendment  

Mi r anda r i ght  t o counsel  by r equest i ng counsel  when a r easonabl e 

per son i n t he suspect ' s posi t i on woul d bel i eve t hat  

i nt er r ogat i on i s  i mmi nent . " 3  The maj or i t y opi ni on r emar ks t hat  

anot her  " possi bl e st andar d"  i s t hat  any t i me a suspect  i s i n 

cust ody and unequi vocal l y r equest s counsel ,  even bef or e Mi r anda 

war ni ngs,  t he suspect  i nvokes hi s or  her  Fi f t h Amendment  r i ght  

t o counsel . 4  I n my vi ew,  t hi s al t er nat i ve st andar d i s not  a 

" possi bl e st andar d. "   I t  i s  t he st andar d r equi r ed by Mi r anda.   

Si mpl y st at ed,  any t i me a suspect  i s i n cust ody,  whet her  bef or e 

or  af t er  Mi r anda war ni ngs ar e gi ven,  whet her  bef or e or  af t er  

quest i oni ng i s i mmi nent  or  i mpendi ng,  an unambi guous r equest  f or  

counsel  i s  al ways ef f ect i ve t o i nvoke a suspect ' s Fi f t h 

Amendment  r i ght  t o counsel . 5   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶107 The f act s bef or e us ar e undi sput ed.   Wi t h undi sput ed 

f act s,  we i ndependent l y r evi ew whet her  a suspect  has ef f ect i vel y  

i nvoked hi s r i ght  t o counsel ,  as a quest i on of  const i t ut i onal  

f act .   St at e v.  Jenni ngs,  2002 WI  44,  ¶20,  252 Wi s.  2d 228,  647 

N. W. 2d 142.  

                                                 
3 I d.  

4 I d. ,  ¶30.  

5 I n my vi ew,  t he cour t  of  appeal s cor r ect l y appl i ed Mi r anda 
v.  Ar i zona,  384 U. S.  436 ( 1966) ,  i n St at e v.  Col l i ns,  122 
Wi s.  2d 320,  363 N. W. 2d 229 ( Ct .  App.  1984) ,  when i t  concl uded 
t hat  Col l i ns " i nvoked hi s r i ght  t o counsel  whi l e at  hi s home,  
i mmedi at el y upon bei ng ar r est ed. "   I d.  at  328.  



No.   2005AP3087- CR. pdr  

 

3 
 

B.  Condi t i ons on Ti mel i ness of  I nvocat i on  

1.  Conf l i c t  wi t h Mi r anda 

¶108 The l ead opi ni on set s out  r est r i ct i ons on t he 

t i mel i ness of  a suspect ' s i nvocat i on of  hi s or  her  Fi f t h 

Amendment  r i ght  t o counsel  t hat  I  concl ude ar e i nconsi st ent  wi t h 

t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Mi r anda. 6   

¶109 The r i ght  t o counsel  pur suant  t o t he Fi f t h Amendment  

was f i r st  descr i bed i n Mi r anda.   Ther e,  t he Uni t ed St at es 

Supr eme Cour t  r evi ewed st at ement s obt ai ned f r om Mi r anda,  who was 

subj ect ed t o cust odi al  pol i ce i nt er r ogat i on.   The Cour t  exami ned 

t he pr ocedur es t hat  i t  concl uded woul d be necessar y t o accor d 

Mi r anda hi s Fi f t h Amendment  pr i vi l ege7 agai nst  compel l ed sel f -

i ncr i mi nat i on.   Mi r anda,  384 U. S.  at  439.   The Cour t  concl uded 

t hat  t hi s Fi f t h Amendment  pr i v i l ege coul d be pr ot ect ed onl y when 

t he suspect  " i s guar ant eed t he r i ght  ' t o r emai n s i l ent  unl ess he 

chooses t o speak i n t he unf et t er ed exer ci se of  hi s own wi l l . ' "   

I d.  at  460 ( quot i ng Mal l oy v.  Hogan,  378 U. S.  1,  8 ( 1964) ) .   

¶110 I n or der  t o " guar ant ee"  t he Fi f t h Amendment  r i ght  t o 

r emai n s i l ent ,  t he Cour t  i n Mi r anda r easoned t hat  t he 

consequences t hat  coul d f ol l ow cust odi al  i nt er r ogat i on must  be 

expl ai ned t o a def endant  bef or e any quest i oni ng coul d commence.   

I d.  at  471.   I t  al so det er mi ned t hat  onl y by accor di ng a suspect  

t he oppor t uni t y t o r equest  t he assi st ance of  counsel  coul d t he 

                                                 
6 Lead op. ,  ¶29.   

7 The Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
pr ovi des i n r el evant  par t :   " No per son .  .  .  shal l  be compel l ed 
i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  .  .  .  . "  



No.   2005AP3087- CR. pdr  

 

4 
 

i nt i mi dat i ng at mospher e of  cust odi al  i nt er r ogat i on conf or m t o 

t he Fi f t h Amendment  pr i v i l ege agai nst  compel l ed sel f -

i ncr i mi nat i on.   I d.  at  466.   I n so concl udi ng,  t he Cour t  r el i ed 

on an ear l i er  deci s i on,  Escobedo v.  I l l i noi s,  378 U. S.  478 

( 1964) .   Mi r anda,  384 U. S.  at  464- 66.   

¶111 Escobedo i s r el evant  t o t he case bef or e us f or  at  

l east  t wo r easons:   ( 1)  t he r equest  f or  counsel  i n Escobedo was 

made bef or e quest i oni ng was begun,  bef or e i ndi ct ment ,  but  af t er  

Escobedo was i n cust ody,  Escobedo,  378 U. S.  at  479,  485; 8 and ( 2)  

Mi r anda r el i ed on t he const i t ut i onal  concer ns expr essed i n 

Escobedo f or  t he devel opment  of  t he Fi f t h Amendment  r i ght  t o 

counsel ,  Mi r anda,  384 U. S.  at  464- 66.    

¶112 Escobedo was ar r est ed and t aken i nt o cust ody as a 

suspect  i n a homi ci de case.   Escobedo,  378 U. S.  at  479.   When 

t he ar r est i ng of f i cer  t ol d Escobedo t hat  " t hey had us pr et t y 

wel l ,  up pr et t y t i ght ,  and we mi ght  as wel l  admi t  t o t hi s 

cr i me, "  Escobedo sai d,  " I  am sor r y but  I  woul d l i ke t o have 

advi ce f r om my l awyer . "   I d.   However ,  no l awyer  was pr ovi ded 

unt i l  af t er  Escobedo had i ncr i mi nat ed hi msel f .   I d.   Based on 

                                                 
8 The l ead opi ni on st at es t hat  Escobedo' s r equest  f or  

counsel  came dur i ng,  not  bef or e,  pol i ce i nt er r ogat i on.   Lead 
op. ,  ¶22 n. 14.   Whi l e,  as t he l ead opi ni on poi nt s out ,  Rhode 
I s l and v.  I nni s,  446 U. S.  291 ( 1980) ,  est abl i shed t hat  
st at ement s,  as wel l  as quest i ons,  may const i t ut e pol i ce 
i nt er r ogat i on,  t hi s v i ew of  i nt er r ogat i on was not  cont empl at ed 
by t he Escobedo deci s i on because Escobedo ant edat ed t he I nni s 
deci s i on by 16 year s.   Ther ef or e,  accor di ng t o t he way i n whi ch 
t he Supr eme Cour t  def i ned " i nt er r ogat i on"  at  t he t i me Escobedo 
was deci ded,  i nt er r ogat i on had not  yet  commenced when Escobedo 
f i r st  r equest ed counsel .    
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hi s r equest ,  t he Supr eme Cour t  concl uded t hat  Escobedo had been 

deni ed hi s Si xt h Amendment  r i ght  t o counsel .   I d.  at  490- 91.    

¶113 Escobedo' s r easoni ng under l i es Mi r anda' s est abl i shment  

of  t he Fi f t h Amendment  r i ght  t o counsel .   Mi r anda,  384 U. S.  at  

464- 66.   The same concer ns about  t he vul ner abi l i t y  of  a 

def endant  i n cust odi al  i nt er r ogat i on under l i e bot h Mi r anda and 

Escobedo.   Escobedo used t he Si x t h Amendment  t o accor d Escobedo 

t he r i ght  t o counsel  because t he Supr eme Cour t  had not  yet  

est abl i shed a Fi f t h Amendment  r i ght  t o counsel  i n or der  t o 

pr ot ect  t he Fi f t h Amendment ' s pr oscr i pt i on agai nst  compel l ed 

sel f - i ncr i mi nat i on.   However ,  t her e was no hi nt  t hat  Escobedo' s 

i nvocat i on of  t he r i ght  t o counsel  was pr emat ur e because he 

exer ci sed i t  when he was bei ng t aken t o t he pol i ce st at i on,  

r at her  t han when quest i oni ng was about  t o begi n.   As t he Cour t  

expl ai ned:  

[ W] her e .  .  .  t he suspect  has been t aken i nt o pol i ce 
cust ody,  t he pol i ce car r y out  a pr ocess of  
i nt er r ogat i ons t hat  l ends i t sel f  t o el i c i t i ng 
i ncr i mi nat i ng st at ement s,  t he suspect  has r equest ed 
and been deni ed an oppor t uni t y  t o consul t  wi t h hi s 
l awyer ,  and t he pol i ce have not  ef f ect i vel y war ned hi m 
of  hi s absol ut e const i t ut i onal  r i ght  t o r emai n si l ent ,  
t he accused has been deni ed " t he Assi st ance of  
Counsel "  i n v i ol at i on of  t he Si xt h Amendment  t o t he 
Const i t ut i on as " made obl i gat or y upon t he St at es by 
t he Four t eent h Amendment , "  .  .  .  and t hat  no st at ement  
el i c i t ed by t he pol i ce dur i ng t he i nt er r ogat i on may be 
used agai nst  hi m at  a cr i mi nal  t r i al .  

Escobedo,  378 U. S.  at  490- 91 ( quot ed ci t at i ons omi t t ed) .  

¶114 The pr ot ect i ons accor ded t o Escobedo wer e cl ear  and 

unambi guous.   That  c l ar i t y was echoed i n Mi r anda wher e t he Fi f t h 

Amendment  r i ght  t o counsel  was f i r st  expl ai ned as bei ng 
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necessar y t o pr ot ect  a suspect ' s Fi f t h Amendment  r i ght  t o r emai n 

s i l ent .   The Cour t  st at ed,  " Our  hol di ng  .  .  .  i s  t hi s:   The 

pr osecut i on may not  use st at ement s,  whet her  excul pat or y or  

i ncul pat or y,  st emmi ng f r om cust odi al  i nt er r ogat i on of  t he 

def endant  unl ess i t  demonst r at es t he use of  pr ocedur al  

saf eguar ds ef f ect i ve t o secur e t he pr i v i l ege agai nst  sel f -

i ncr i mi nat i on. "   Mi r anda,  384 U. S.  at  444.   The Cour t  went  on t o 

expl ai n t hat  pr i or  t o any quest i oni ng,  a def endant  must  be 

war ned t hat  he has t he r i ght  t o r emai n s i l ent ;  t hat  any 

st at ement  he makes may be used agai nst  hi m;  and t hat  he has t he 

r i ght  t o have an at t or ney pr esent  dur i ng t he t i me t hat  he i s 

quest i oned.   I d.    

¶115 The r equi r ement s Mi r anda out l i ned f or med a br i ght - l i ne 

r ul e.   I t  was not  condi t i oned on t he qual i t i es of  t he i ndi v i dual  

suspect  who was t hen t he subj ect  of  a pol i ce i nvest i gat i on.   As 

t he Cour t  i n Mi r anda expl ai ned:  

The Fi f t h Amendment  pr i v i l ege i s so f undament al  
t o our  syst em of  const i t ut i onal  r ul e and t he expedi ent  
of  gi v i ng an adequat e war ni ng as t o t he avai l abi l i t y 
of  t he pr i v i l ege so si mpl e,  we wi l l  not  pause t o 
i nqui r e i n i ndi v i dual  cases whet her  t he def endant  was 
awar e of  hi s  r i ght s wi t hout  a war ni ng bei ng gi ven.   
Assessment s of  t he knowl edge t he def endant  possessed,  
based on i nf or mat i on as t o hi s age,  educat i on,  
i nt el l i gence,  or  pr i or  cont act  wi t h aut hor i t i es,  can 
never  be mor e t han specul at i on.  

I d.  at  468- 69 ( emphasi s added) .   

¶116 Smi t h v.  I l l i noi s,  469 U. S.  91 ( 1984) ,  suppor t s my 

concl usi on about  t he r equi r ement s of  Mi r anda.   I n Smi t h,  t he 

St at e at t empt ed t o cast  doubt  on t he val i di t y of  Smi t h' s post -

cust ody,  pr e- ar r est  r equest  f or  counsel  t hr ough hi s r esponses t o 
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quest i oni ng af t er  he r equest ed counsel .   I d.  at  92- 93.   I n 

over t ur ni ng Smi t h' s convi ct i on,  t he Supr eme Cour t  concl uded:  

An accused i n cust ody,  " havi ng expr essed hi s 
desi r e t o deal  wi t h t he pol i ce onl y t hr ough counsel ,  
i s  not  subj ect  t o f ur t her  i nt er r ogat i on by t he 
aut hor i t i es unt i l  counsel  has been made avai l abl e t o 
hi m, "  unl ess he val i dl y wai ves hi s ear l i er  r equest  f or  
t he assi st ance of  counsel .  

I d.  at  94- 95 ( quot i ng Edwar ds v.  Ar i zona,  451 U. S.  477,  484- 85 

( 1981) ) .   The Supr eme Cour t  i n Smi t h t hen descr i bed t he 

r equi r ement  f or  counsel  as a " ' r i gi d'  pr ophyl act i c r ul e"  

necessar y t o pr event  compel l ed sel f - i ncr i mi nat i on.   I d.  at  95.   

The Supr eme Cour t  per mi t t ed no f ur t her  condi t i on on Smi t h' s i n-

cust ody r equest  f or  counsel .   I t  was ef f ect i ve when made and 

must  be honor ed.   I d.  at  94- 95.   Thi s i s consi st ent  wi t h my vi ew 

t hat  an unequi vocal  r equest  f or  counsel  made whi l e i n cust ody 

ef f ect i vel y i nvokes t he Fi f t h Amendment  r i ght  t o counsel .    

¶117 The l ead opi ni on pl aces condi t i ons on a suspect ' s 

r equest  f or  counsel  by est abl i shi ng a t i me bef or e whi ch t he 

i nvocat i on of  t he Fi f t h Amendment  r i ght  t o counsel  may not  be 

ef f ect i ve.   The l ead opi ni on asser t s t hat  i t  i s  possi bl e t hat  

i nvocat i on may not  be ef f ect i ve unt i l  " a r easonabl e per son i n 

t he suspect ' s posi t i on woul d [ have]  bel i eve[ d]  t hat  

i nt er r ogat i on [ was]  i mmi nent . " 9  Condi t i oni ng t he r i ght  t o 

counsel  as t he l ead opi ni on has done i s cont r ar y t o t he expr ess 

st at ement  i n Mi r anda:   " An i ndi v i dual  need not  make a pr e-

i nt er r ogat i on r equest  f or  a l awyer .   Whi l e such r equest  

af f i r mat i vel y secur es hi s r i ght  t o have one,  hi s f ai l ur e t o ask 

                                                 
9 Lead op. ,  ¶29.  
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f or  a l awyer  does not  const i t ut e a wai ver . "   I d.  at  470 

( emphasi s added) .   Accor di ngl y,  I  concl ude t hat  t he l ead 

opi ni on' s condi t i ons on t he t i mel i ness of  an i nvocat i on of  t he 

Fi f t h Amendment  r i ght  t o counsel  i s  i n di r ect  conf l i c t  wi t h 

Mi r anda and i s t her ef or e an i mper mi ssi bl e i nt er pr et at i on of  t he 

r i ght s accor ded under  t he Fi f t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on.  

2.  Bl ur r i ng Mi r anda' s br i ght - l i ne r ul e 

¶118 I t  i s  beyond di sput e t hat  Mi r anda at t empt ed t o " gi ve 

concr et e const i t ut i onal  gui del i nes f or  l aw enf or cement  agenci es 

and cour t s t o f ol l ow. "   Ar i zona v.  Rober son,  486 U. S.  675,  680 

( 1988)  ( quot i ng Mi r anda,  384 U. S.  at  441- 42) .   As t he Supr eme 

Cour t  has " st r essed on numer ous occasi ons,  ' [ o] ne of  t he 

pr i nci pal  advant ages'  of  Mi r anda i s t he ease and cl ar i t y of  i t s  

appl i cat i on. "   I d.  ( c i t at i ons omi t t ed) .   The r equi r ement s of  

Mi r anda ar e a pr ophyl act i c t o war d of f  v i ol at i ons of  a suspect ' s 

const i t ut i onal  r i ght  t o r emai n si l ent .   McNei l  v.  Wi sconsi n,  501 

U. S.  171,  176 ( 1991) .   Fact or s t hat  condi t i on t he use of  a 

pr ophyl act i c necessar i l y  under mi ne i t s ef f ect i veness.   

St at ement s i n our  opi ni ons t hat  ar e cont r ar y t o what  t he Supr eme 

Cour t  has i nst r uct ed i nj ect  uncer t ai nt y i nt o t he l aw. 10  

¶119 I n addi t i on,  I  do not  know how a " r easonabl e per son i n 

t he suspect ' s posi t i on"  woul d know t hat  " i nt er r ogat i on i s 

                                                 
10 I n my vi ew,  t he condi t i ons t he l ead opi ni on adds ont o t he 

way i n whi ch Mi r anda chose t o pr ot ect  t he Fi f t h Amendment ' s 
r i ght  t o r emai n s i l ent  pr ovi de no benef i t  f or  t he St at e,  f or  
suspect s i n cust ody or  f or  l aw enf or cement .   They si mpl y add 
uncer t ai nt y t o what  t he Supr eme Cour t  expect ed woul d be cl ear .  
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i mmi nent . " 11  Do t he pr i or  per sonal  exper i ences of  t he suspect  

af f ect  t hat  t est ?  Does hi s or  her  age,  educat i on or  

i nt el l i gence i nf or m whet her  he or  she woul d bel i eve t hat  

" i nt er r ogat i on i s i mmi nent  or  i mpendi ng" ?  Mi r anda t eaches t hat  

such condi t i ons ar e mer e specul at i on and have no pl ace i n 

assur i ng t hat  const i t ut i onal  guar ant ees wi l l  be pr ot ect ed.   

Mi r anda,  384 U. S.  at  468- 69.     

¶120 The t eachi ng of  Mi r anda i s s i mpl e:   once a suspect  i s 

i n cust ody and makes an unequi vocal  r equest  t o speak wi t h a 

l awyer ,  he or  she has ef f ect i vel y i nvoked t he Fi f t h Amendment  

r i ght  t o counsel  f or  t he pur pose of  r espondi ng t o pol i ce 

quest i oni ng.   Not hi ng mor e or  l ess i s needed.   A t est  t hat  t he 

l ead opi ni on suggest s bl ur s t he br i ght - l i ne r ul e t hat  Mi r anda 

pr ovi des.   I n addi t i on,  t hat  t est  wi l l  be di f f i cul t  t o appl y,  

t her eby gener at i ng occasi ons when a suspect  who i s i n cust ody 

and unequi vocal l y asks f or  a l awyer  wi l l  be deni ed t hat  

assi st ance by l aw enf or cement  who may r i ght l y  bel i eve t hat  

quest i oni ng i s not  " i mmi nent  or  i mpendi ng. "    

                                                 
11 Lead op. ,  ¶29.  
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¶121 Accor di ngl y,  because I  cannot  j oi n t he condi t i ons t he 

l ead opi ni on woul d per mi t  t o be pl aced on t he const i t ut i onal  

r i ght  agai nst  compel l ed sel f - i ncr i mi nat i on,  I  r espect f ul l y 

concur .   

¶122 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns i n t hi s concur r ence and t hat  Just i ce LOUI S B.  BUTLER,  JR.  

j oi ns i n t hi s concur r ence,  wi t h t he except i on of  i t s  di scussi on 

of  Escobedo v.  I l l i noi s,  378 U. S.  478 ( 1964) .    
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¶123 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  I  j oi n 

Just i ce Roggensack' s concur r i ng opi ni on,  wi t h t he except i on of  

i t s  di scussi on of  Escobedo v.  I l l i noi s,  378 U. S.  478 ( 1964) .   

Whi l e Escobedo has,  t o dat e,  never  been over t ur ned,  t he Uni t ed 

St at e Supr eme Cour t  has s i nce adopt ed t he r ul e set  f or t h i n 

Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  wi t h r espect  t o 

cust odi al  i nt er r ogat i on.   As i t  i s  not  necessar y t o r el y upon 

Escobedo now t o r each t he cor r ect  r esul t ,  I  woul d not  br i ng i t  

i nt o t he di scussi on.   I n al l  ot her  r espect s,  I  j oi n Just i ce 

Roggensack' s concur r ence.  

 

 



No.   2005AP3087- CR. l bb 

 

 
 

1 

 

 
 


	Text2
	Text10
	CaseNumber
	AddtlCap
	Backspace

