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Green for Wsconsin and Mark G een,

Petitioners, £l LED

V.

State of Wsconsin Elections Board and Kevin J. APR 25, 2007

Kennedy , in his official capacity as Executive _

: . . . David R Schanker
Director of the State of Wsconsin El ections Clerk of Supreme Court
Boar d, Madi son, W

Respondent s.

The Court entered the follow ng order on this date:

The parties have agreed that this case may be dism ssed,
Wi th prejudice, wthout costs, and w thout further notice to any
party.

IT IS ORDERED that the original action is dismssed, wth

prejudi ce and wi thout costs to any party.
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11 N. PATRI CK CROCKS, J. (concurring). While | concur
in the order dismssing this mtter, based on the unopposed
notion of the petitioners, | wite in order to respond to the
| engt hy concurrence of Justice David T. Prosser.

12 Several years ago, Gant County GCircuit Court Judge
Richard W Oton, a distinguished trial judge, ordered sumary
judgnment in a case. In doing so, he <characterized the
plaintiffs’ case as "hogwash, pure hogwash.” That phrase aptly
fits those portions of the concurrence of Justice Prosser where
he denigrates the actions of nenbers of this court. The
followng wunfair and inaccurate phrases are wused in his
concurrence: the court "used every inmmginable pretext to avoid
making a decision" (Y16); the "court did not care" (Y17); was
"indifferent” to the facts of the case (123); was "overwhel ned
by the difficulty of the facts and issues” and "threw up its
hands" (128).

13 The fact is that this court spent nmany, many hours
working on the petition asking to comence an original action,
as well as on the various subm ssions of the petitioners, the
respondents, and the am cus. The COctober 31, 2006 order of this
court accurately sets forth the extensive efforts that were nade
to try to get this matter into an appropriate posture, so that a
deci sion could be nmade as to whether to grant the petition, and
thus, take this case invoking our original jurisdiction. W
did, of course, ultinately take the case once there were no
factual disputes. This court grants petitions for original

jurisdiction "'with the greatest reluctance . . . especially
2
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where questions of fact are involved . . . .'" Petition of

Heil, 230 Ws. 428, 436, 284 N.W 42 (1939) (citing State ex
rel. Hartung v. Cty of MIwaukee, 102 Ws. 509, 78 N. W 756

(1899)).

14 The March 12, 2007 order of this court canme in
response to the changes brought about by the |egislature and the
governor in elimnating the State Elections Board and the State
Ethics Board, and in creating a new CGovernnent Accountability
Board. That new board has the authority to review, and, by its
action or inaction, to affirm or nullify decisions by the two
boards that were elimnated. See 2007 Ws. Act 1, 8§ 209(2)(e).
The settlenment of this case cane shortly after we issued that
order, asking the parties whether oral argunment should be
schedul ed despite the changes, or whether it was prudent to wait
until the new Governnent Accountability Board had an opportunity
to act or decline to act.

15 Much is made in the concurrence of Justice Prosser

about how this court was once a "great court,” and how we no
longer fit that description. Justice Prosser’s concurrence,
1916, 37. In order to be a "great court,” | believe that the

menbers of such a court nust be persons who care deeply about
truth, justice, and fairness. | have great respect for ny
col | eagues on the Wsconsin Suprene Court, but it is for others,
not for us, to judge whether we continue to be a "great court.”
What | observed in the handling of this case by ny colleagues
convinced nme that each of them cared deeply about truth,

justice, and fairness for the parties. To denigrate, now, their
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actions is wong and | nust, therefore, respond to such unfair
and i naccurate characterizations of the court and its actions in

this case. Accordingly, | respectfully concur.
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16 DAVID T. PROSSER, J. (concurring). The petitioners,
G een for Wsconsin and Mark Green, nove this court for an order
to dismss their original action. Their notion is based upon a
Stipulation of the parties to settle the case. The petitioners’

notion was filed by an assistant attorney general representing

t he respondents, which underscores the settlenent agreenent. In
view of the settlenent, | reluctantly concur in the Oder to
dismss the action. Nonet hel ess, because this case always
warranted the court’s urgent attention, | believe additional

coment i s necessary.
I
17 There have been many notable cases in the history of
this court. By all accounts, one of the nobst significant was

The Attorney General ex rel. Bashford v. Barstow, 4 Ws. 567

(1856) . See Joseph A Ranney, Trusting Nothing to Providence

84-88 (1999); John Bradley Wnslow, The Story of a Geat Court

96- 107 (1912). The case involved a disputed election for
governor in which the court in essence renoved a governor from
of fice.

18 In 1855 Governor WIlliam A Barstow ran for re-
el ection. Al though his party domnated Wsconsin politics,
Bar stow had apparently antagonized nany voters, and he ran well
behind the rest of the ticket. The election was very close and
remai ned unresolved for weeks. On Decenber 17, 1855, the |[ast
day allowed by law, the state board of canvassers certified

Barstow s reel ection by 157 votes. Wnslow, supra, at 97.
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19 Bar stow s opponent, Coles Bashford, clainmed fraud. He
asserted that slow returns from Chi ppewa, Waupaca, and several
other northern counties contained fictitious precincts and
manuf actured votes. Wnslow, supra, at 97, 101. Bashford noved
to file a wit of quo warranto in the supreme court, challenging
Barstow s election and his right to hold the office of governor.
W nsl ow, supra, at 99.

10 The newWy elected attorney general took control of the
gquo warranto so that a nenber of Barstow s party could manage
the action. Eventual |y, however, he stepped aside. W nsl ow,
supra, at 99, 101.

11 Barstow vigorously opposed the court’s jurisdiction to
hear the case. Wnslow, supra, at 102. \Wen the court decided
ot herwi se, Barstow refused to file a substantive answer, thereby
permtting a default judgnent. Barstow s attorneys wthdrew
after delivering a conmmunication from Barstow threatening to
resist any renoval order from the court "with all the force
vested in this department." Wnslow, supra, at 104-05.°

12 The court was not deterred. Rat her than enter a
default against Barstow, however, it required Bashford to nmake

his proofs and denonstrate his title to office. He did.

L' As Justice Wnslow later wote: "This was plainly a threat
of armed resistance in case the Court proceeded to seat
Bashf or d. Especially significant was the threat in view of the
fact that arns were known to have been stored in the state house
for use in case of an energency." John Bradley Wnslow, The
Story of a Geat Court 105 (1912). Joseph Ranney adds:
"Tensions ran high. Mlitia units from areas supporting Barstow
came to Madison for his inauguration and stayed to fight for him
if necessary.” Joseph A Ranney, Trusting Nothing to Providence
84 (1999).
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Wnslow, supra, at 106. Once the "irregularities and fraudul ent
returns were anply proven," the ~court entered judgnent.
W nsl ow, supra, at 106. Several days before judgnent, Barstow
resigned, transferring the office to the |lieutenant governor who
pronptly honored the court’s order. Wnslow, supra, at 107.

113 In explaining the court’s jurisdiction to decide this
"political case," Chief Justice Edward \Witon observed that the
court "is the nere instrunent provided by the constitution to
ascertain and enforce [Bashford' s and Barstow s] rights as fixed
by that instrunent. Its office is the same as in all
controversies between party and party; not to create rights, but
to ascertain and enforce them" Ranney, supra, at 85 (quoting
Bashford, 4 Ws. at 659).

114 Throughout the proceedings, the court was united.
Justice Abram D. Smth, a nenber of Barstow s party, wote on
every inportant issue before the court. Future Chief Justice
Edward G Ryan, also a nenber of Barstows party, played a
leading role in arguing and proving Bashford s case. Ranney,
supra, at 84; Wnslow, supra, at 99.

115 The <case of Bashford . Bar st ow, according to

historian Joseph A Ranney, "conclusively established [the
Suprene Court’s] role as the final interpreter of the law"
Ranney, supra, at 84. It also assured the integrity of the
el ectoral process. It thus represented a pivotal nonent in
W sconsin | egal history.

I

116 Bashford v. Barstow was decided nore than a century-

and- a- hal f ago. W live now in different tines. If there is

7
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ever a sequel to Justice Wnslows The Story of a Geat Court,

the Green case will not be included. |In the mdst and aftermath
of an inportant gubernatorial election, this court did nothing
to ascertain and enforce rights, or to assure the integrity of
the electoral process. Instead, it wused every inmaginable
pretext to avoi d nmaking a deci sion.

17 Sonme citizens believe that petitioner Geen and his
commttee were canpaign violators, even though the Elections
Board deprived them of the opportunity to wuse lawfully
collected, publicly reported political contributions in Geen’s
canpai gn. Q her citizens believe that G een was the victim of
an abuse of governnent power. No matter how one sees it,
history wll show that this court did not care.

118 From the outset, Geen contended that he and his
commttee had conplied in every respect with existing state and

federal law. The El ections Board now stipul ates that:

[ W hen G een for Wsconsin . . . converted t he
di sputed funds from Petitioner Mark Geen's federal
canpaign conmttee to his state canpaign conmttee on
January 25, 2005, it conplied with: (1) previous Board
determnations with respect to simlar matters; (2)
ElIBd 1.39, as witten and interpreted at the tinme; and
(3) instructions provided by the Board s staff.

119 What nore is there to say? Wen the parties also
"acknow edge that the Board’'s position in this litigation was
based on the Board s current interpretation of the relevant
statutes,” the parties acknow edge an irrel evancy. (Enphasi s
added.)

20 This court recognized in Elections Board v. Wsconsin

Manuf acturers & Conmerce, 227 Ws. 2d 650, 597 N.wW2d 721
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(1999), that retroactive rulemaking at least in the area of
speech is a violation of due process of |aw This court said:
"Because we assune that [persons are] free to steer between
| awf ul and unl awful conduct, we insist that |aws give the person
of ordinary intelligence a reasonable opportunity to know what
is prohibited, so that he [or she] may act accordingly."” Id. at

676-77 (quoting Gayned v. Gty of Rockford, 408 U S. 104, 108

(1972)). "Such notice is a basic requirenent of due process.”
Id. (citing G ayned, 408 U. S. at 108).

121 The court went on: "Because First Anmendnent freedons
need breathing space to survive, governnent may regulate in the
area only with narrow specificity." |d. at 677 (quoting Buckl ey
v. Valeo, 424 U.S. 1, 41 n.48 (1976)).

22 When Justice Departnent attorneys were called upon to
defend the Elections Board's rules and "order," they were not
content with trying to defend retroactive rulenmaking. They
publicly and repeatedly accused G een of violating federal |aw,
a position that directly contradicted the Elections Board s

formal interpretation of federal |aw.? This astounding and

2 The Elections Board s explanation of its energency rule
reads in part:

The Elections Board finds that an energency
exists in the recent change in federal I|aw that
permts the transfer of the funds in a federal
candi dat e canpai gn commttee’s account to t he
candi date’s state canpai gn conmttee account

In Novenber, 2004, Congress anended the Federal
El ection Canpaign Act . . . to permit the transfer of
a federal candidate’'s canpaign comrittee’s funds to
the candidate’s state canpaign committee, if state |aw
permtted, and subject to the state law s requirenents
and restrictions.
9
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disturbing position nmay be the reason why fornmer Attorney
Ceneral Peggy Lautenschlager’s nanme 1s conspicuously mssing
fromall the briefs Departnent attorneys filed in this case.

123 To these hard facts the court has been indifferent.
The extensive procedural history of this case is set out bel ow

24 On COctober 9, 2006, Geen filed a petition for an
original action in this court.

25 On COctober 11, 2006, this court responded pronptly by
i ssuing two orders. One ordered the Elections Board to file a
response by COctober 16, 2006. The other ordered Green to secure
and transfer to this court records from the El ections Board
relating to its proceedings, its Enmergency Rule of January 26,
2005, and its Septenber 6, 2006, "order," as well as all papers
and transcripts from Geen' s unsuccessful effort to obtain an
injunction against the Board's "order” in the Dane County

Circuit Court (Case No. 2006CVv3055).

Because of Congress’ action in Novenber, 2004,
money which had not been available to a state
commttee wunder BICRA, and which mght not have
qualified for use for political purposes in a state
canpai gn because of its source or because of other
nonconpl i ance with state law, could now be transferred
to a state conmttee, if state law permtted.
Wsconsin law, under the Board’'s current rule, EI1Bd
1.39 Ws. Adm Code, allows for conversion of federal
canpaign conmttees, and their funds, to a state
canpaign conmittee wthout regard to the source of
those funds and wthout regard to contribution
l[imtations. (Enphasis added.)

10



No. 2006AP2452- OA. dtp
126 On Cct ober 18, 2006, this court or der ed t he

petitioners and respondents to file answers to 11 questions by
Cct ober 19, 2006. See Appendix A

127 On Cctober 31, 2006, the court issued a third order
2006 W 120, _ Ws. 2d __, 723 N W2d 418. The order stated
t hat :

The court has worked diligently to assess and
determne the legal and factual issues presented by
the parties and to reach a consensus on how to
proceed; we have explored the difficult substantive
and procedural issues in an attenpt to bring order out
of conplex and confusing filings, all to no avail.
(Enmphasi s added.)

128 Seem ngly overwhelnmed by the difficulty of the facts
and issues, the court threw up its hands and ordered the
petitioners to file an anended petition "in the form of a
conplaint which, in nunbered paragraph form specifies the
precise facts and l|legal theories upon which they rely.” The
respondents were then ordered to answer the new "conplaint."
The order stated that the court would then submt these
docunents to a reserve judge who would determ ne "what factua
issues are in dispute and whether they relate to the identified
| egal issues.” The court went on at |ength about the alleged

junbl e of disputed facts:

This court has on two occasions issued orders
asking the parties to clarify the facts upon which the
court would have to resolve the matter and to identify
di sputed facts, if any. It appears from the parties’
subm ssions in response to those orders that there are
truly contested issues of fact.

The parties do not appear to agree on what facts
are rel evant, nor do t hey agree on t he
characterization of many facts. The parties’
stipulation of facts was for the circuit court

11
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proceeding and it does not cover all of the facts at
i ssue here. The respondent says the only relevant
facts are the Elections Board s record in creating the
energency rule and issuing the Septenber 6, 2006
order. Petitioners say that the court nust also
consider the history of the Elections Board' s actions
regardi ng previous "conversions" of federal canpaign
accounts to state canpaign accounts. Petitioners
"record” for purposes of an original action would
apparently consist of the "record" transmtted by the
Dane County Circuit Court from the earlier circuit
court case, the Elections Board record, docunents
regarding the conplaint filed wth the Federa
El ection Conm ssion, and "factual assertions offered
by the parties.” In response, al though the
respondent’s filings have cited certain paragraphs in
the petitioners’ filings to which it takes exception
it has failed to identify clearly the specific factual

allegations that it allegedly disputes. The parties’
seem ngly inconsistent statenents on the existence of
di sputed factual issues inpinges upon this court’s

ability to evaluate at this point in tinme whether the
case is of the type that should be resolved through
the court’s original jurisdiction, which is designed
to resolve inportant |legal questions but not to
referee factual disputes.

129 Three justices dissented fromthis order. Justice Jon
Wl cox wote: "Further pleadings and factual developnment wll

not shed any nore |light on whether this court should decide to

exercise its original jurisdiction. . . . Further pleadings are
unnecessary." Geen, __ Ws. 2d __, 9112, 4 (Wlcox, J.,
di ssenting). Justice Patience Roggensack wote: "Neither

further factual developnent nor further pleading is necessary

for this court to decide whether to exercise its original

jurisdiction. . . . The . . . order unnecessarily delays making
a decision on this issue until after the Novenber 7, 2006
election . . . ." 1d., 1123, 24 (Roggensack, J., dissenting).

12
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130 On Novenber 8, 2006, the court issued an order

appointing the Honorable WIliam F. Eich to conduct the
proceedi ngs described in its Cctober 31, 2006, order.

131 On Decenber 12, 2006, Judge Eich issued his report.
He noted that petitioners’ anmended petition listed "thirty
separate par agr aphs” reciting facts. He stated that
"Respondents admt each of the thirty factual allegations of the
Amended Petition.” He stated that the parties agreed on the
| egal issues. Then he declared: "The parties have agreed and

represented that the material facts necessary to determ nation

of the above issues are, as contained in the pleadings, matters

of record and, in any event, are undisputed.” (Enphasis added.)

See Appendi x B.

132 Six weeks later, on January 23, 2007, the court issued
a fourth order, accepting original jurisdiction, setting a
briefing schedule, and enunerating eight issues. See Appendi X
C.

133 On March 12, 2007, the court issued a fifth order,

asking the parties whether it was "desirable and prudential to

delay oral argunents in this matter until the [newly created]
Governnment Accountability Board has acted.™ See Appendi x D.
This order hinted at delaying argunent until |ate 2007 or even
2008.

134 Four days later, the parties settled the case and
filed a notion to dism ss.
135 At no tinme did the court schedul e oral argunent.

36 This procedural record speaks for itself.

13
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137 If there is ever a sequel to The Story of a Geat

Court, this case will not be included. But with many nore cases

like this one, there is not likely to be a sequel.

14
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Appendi x A-1
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