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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    

No.   2005AP2656  
( L. C.  No.  2005TP4)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
I n r e t he t er mi nat i on of  par ent al  r i ght s t o 
Br i anca M.  W. ,  a per son under  t he age of  18:  
 
Onei da Count y Depar t ment  of  Soci al  Ser vi ces,  
 
          Pet i t i oner - Respondent ,  
 
     v.  
 
Ni col e W. ,  
 
          Respondent - Appel l ant - Pet i t i oner .  
 

FI LED 
 

MAR 13,  2007 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he 

ci r cui t  cour t ' s  or der 2 t er mi nat i ng Ni col e W. ' s ( Ni col e)  par ent al  

r i ght s t o her  daught er ,  Br i anca M. W.  ( Br i anca) .   The f ocus of  

                                                 
1 The appeal  was deci ded by one j udge pur suant  t o Wi s.  St at .  

§ 752. 31( 2)  ( 2003- 04) .   Al l  subsequent  r ef er ences t o t he 
Wi sconsi n St at ut es ar e t o t he 2003- 04 ver si on unl ess ot her wi se 
i ndi cat ed.  

2 The Honor abl e Rober t  E.  Ki nney,  Ci r cui t  Cour t  Judge f or  
Onei da Count y,  pr esi ded.  
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Ni col e' s appeal  i s  t hat  t he c i r cui t  cour t  er r ed i n gr ant i ng 

par t i al  summar y j udgment  under  Wi s.  St at .  § 48. 415( 10)  because 

her  par ent al  r i ght s t o her  ot her  chi l d,  Rockey,  wer e t er mi nat ed 

i n a def aul t  j udgment .   Ni col e cont ends t hat  t her e was 

i nsuf f i c i ent  evi dence demonst r at i ng t he par t i cul ar i zed gr ounds 

f or  t he t er mi nat i on of  Ni col e' s par ent al  r i ght s i n r egar d t o 

Rockey,  whi ch pr ecl udes t he use of  t hat  t er mi nat i on under  

§ 48. 415( 10) ( b)  and t hat  a def aul t  j udgment  i s not  a 

" t er mi nat i on on gr ounds, "  as she i nt er pr et s § 48. 415( 10) ( b) .   

Consequent l y,  Ni col e ar gues,  par t i al  summar y j udgment  shoul d not  

have been gr ant ed and her  par ent al  r i ght s wer e unl awf ul l y 

t er mi nat ed.     

¶2 We concl ude t hat  Wi s.  St at .  § 48. 415( 10) ( b)  does not  

r equi r e pr oof  of  whi ch § 48. 415 gr ound was r el i ed upon f or  a 

pr i or  t er mi nat i on of  par ent al  r i ght s because t he phr ase,  " on one 

or  mor e of  t he gr ounds speci f i ed i n t hi s sect i on, "  i n 

§ 48. 415( 10) ( b)  r ef er s t o pr ovi ng onl y t hat  t he pr i or  

t er mi nat i on was an i nvol unt ar y t er mi nat i on.  We al so concl ude 

t hat  t he or der  t er mi nat i ng Ni col e' s par ent al  r i ght s t o Rockey,  

whi ch ar ose f r om her  def aul t  f or  f ai l i ng t o compl y wi t h a cour t  

or der  t o per sonal l y appear  at  t he f act - f i ndi ng hear i ng,  cannot  

be col l at er al l y at t acked i n t hi s pr oceedi ng and i s suf f i c i ent  

evi dence t o pr ove t hat  t her e was a pr i or  i nvol unt ar y t er mi nat i on 

of  Ni col e' s r i ght s t o anot her  chi l d.   Accor di ngl y,  we af f i r m t he 

cour t  of  appeal s.      
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I .   BACKGROUND 

¶3  Ni col e' s daught er ,  Br i anca,  was bor n on Oct ober  21,  

2003.   Br i anca was pl aced i n f ost er  car e shor t l y  af t er  bi r t h and 

has cont i nued i n f ost er  car e t hr ough t he t i me of  t r i al . 3  On 

Mar ch 11,  2005,  t he Onei da Count y Depar t ment  of  Human Ser vi ces 

( t he Depar t ment )  f i l ed a pet i t i on t o t er mi nat e Ni col e' s par ent al  

r i ght s t o Br i anca.   The pet i t i on al l eged t wo gr ounds f or  t he 

t er mi nat i on of  Ni col e' s par ent al  r i ght s:   Wi s.  St at .  

§ 48. 415( 2) ,  Br i anca' s cont i nui ng need of  pr ot ect i on or  ser vi ces 

and § 48. 415( 10) ,  t he i nvol unt ar y t er mi nat i on of  Ni col e' s 

par ent al  r i ght s  t o anot her  chi l d wi t hi n t he pr evi ous t hr ee 

year s.    

¶4 The Depar t ment  moved f or  par t i al  summar y j udgment  on 

t he second gr ound,  r el y i ng on an or der  f i l ed i n Waukesha Count y 

on Febr uar y 3,  2003 t hat  i nvol unt ar i l y  t er mi nat ed Ni col e' s 

par ent al  r i ght s t o her  son,  Rockey. 4  The or der  st at es t hat  

Ni col e was i n def aul t  because she f ai l ed t o appear  at  t he f act -

f i ndi ng hear i ng and t hat  t he t er mi nat i on of  her  r i ght s t o Rockey 

was i nvol unt ar y,  but  i t  does not  st at e t he pr eci se gr ounds f or  

t he i nvol unt ar y t er mi nat i on.   To expl ai n mor e f ul l y,  sect i on 6 

of  t he st andar d or der  f or m t hat  t he Waukesha Count y Ci r cui t  

                                                 
3 The ci r cui t  cour t  f ound t hat  Br i anca was adj udged t o be i n 

need of  pr ot ect i on or  ser vi ces under  Wi s.  St at .  § 48. 13( 2) , ( 3) ,  
or  ( 10)  based on a " Chi l d i n Need of  Pr ot ect i on and/ or  Ser vi ces"  
( CHI PS)  or der  dat ed December  5,  2003.   The CHI PS case was 
i dent i f i ed as Onei da Count y Juveni l e Cour t  Case No.  03- JC- 94.     

4 The Honor abl e Mar i anne E.  Becker ,  Ci r cui t  Cour t  Judge f or  
Waukesha Count y,  s i gned t he or der  on Januar y 24,  2003.  
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Cour t  empl oyed cont ai ns a l i s t  of  al l  of  t he gr ounds f ound i n 

Wi s.  St at .  § 48. 415 f or  an i nvol unt ar y t er mi nat i on.   Opposi t e 

each gr ound i s a box t o check,  whi ch when checked woul d i ndi cat e 

t hat  gr ound was a basi s f or  t he t er mi nat i on.   However ,  t he 

c i r cui t  cour t  checked none of  t he boxes i n sect i on 6 of  t he 

f or m.   The pet i t i on t hat  commenced t he Waukesha Count y 

t er mi nat i on of  par ent al  r i ght s pr oceedi ngs al l eged t hat  Ni col e 

had abandoned Rockey,  § 48. 415( 1) ,  and t hat  Rockey was i n 

cont i nui ng need of  pr ot ect i on or  ser vi ces,  § 48. 415( 2) .  

¶5 I n t he pr esent  Onei da Count y t er mi nat i on pr oceedi ngs,  

t wo hear i ngs wer e hel d on t he Depar t ment ' s mot i on f or  par t i al  

summar y j udgment .   At  t he f i r st  hear i ng,  Ni col e ar gued t hat  t he 

or der  t er mi nat i ng her  r i ght s t o Rockey was not  suf f i c i ent  

because i t  was not  a " t er mi nat i on on gr ounds, "  as she i nt er pr et s 

Wi s.  St at .  § 48. 415( 10) ( b) ,  because t he or der  was based on her  

def aul t  at  t he t er mi nat i on pr oceedi ngs.   The cour t  r evi ewed t he 

Waukesha or der ,  whi ch st at ed t hat  Ni col e was i n def aul t  but  di d 

not  st at e t he speci f i c  gr ounds empl oyed f or  t he i nvol unt ar y 

t er mi nat i on.   The cour t  t hen cont i nued t he hear i ng t o al l ow t he 

Depar t ment  t o pr oduce a copy of  t he Waukesha pet i t i on t o 

det er mi ne whet her  gr ounds suf f i c i ent  under  § 48. 415 had been 

al l eged.   At  t he second hear i ng,  t he cour t  r evi ewed t he pet i t i on 

i n combi nat i on wi t h t he Waukesha Count y Ci r cui t  Cour t  or der  and 

det er mi ned t hat  t he or der  was suf f i c i ent  t o est abl i sh an 
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i nvol unt ar y t er mi nat i on of  par ent al  r i ght s wi t hi n t he cr i t er i a 

set  out  i n § 49. 415( 10) ( b) . 5   

¶6 Ni col e appeal ed and r epeat ed her  ar gument  t hat  t he 

t er mi nat i on of  her  par ent al  r i ght s t o Rockey based on her  

def aul t  was not  " based on gr ounds"  as she i nt er pr et s Wi s.  St at .  

§ 48. 415( 10) .   Ni col e al so ar gued t hat  t he def aul t  or der  di d not  

show t he ci r cui t  cour t  had made f i ndi ngs of  f act  based on 

evi dence pr esent ed t o show t he count y had pr oved t he gr ounds 

al l eged and t her ef or e,  t he pr i or  t er mi nat i on or der  was 

i nsuf f i c i ent  i n t hat  way as wel l .    

¶7 The cour t  of  appeal s r ej ect ed Ni col e' s ar gument s and 

af f i r med t he ci r cui t  cour t ' s  deci s i on.   The cour t  of  appeal s 

r easoned t hat  because t he pr i or  t er mi nat i on was i nvol unt ar y,  a 

f act  t hat  Ni col e does not  cont est ,  i t  was necessar i l y  

accompl i shed on one of  t he gr ounds l i s t ed i n Wi s.  St at .  

§ 48. 415.   See Onei da Count y Dep' t  of  Soc.  Ser vs.  v.  Ni col e W. ,  

No.  2005AP2656,  unpubl i shed s l i p op. ,  ¶10 ( Wi s.  Ct .  App.  

Febr uar y 7,  2006) .   The cour t  of  appeal s al so concl uded t hat  an 

or der  demonst r at i ng an i nvol unt ar y t er mi nat i on of  par ent al  

r i ght s t o anot her  chi l d wi t hi n t he pr evi ous t hr ee year s,  as 

r equi r ed i n § 48. 415( 10) ( b) ,  was t he onl y pr oof  t he Depar t ment  

was r equi r ed t o submi t .   The cour t  of  appeal s r easoned t hat  even 

wi t h a def aul t  j udgment  r ender ed because Ni col e f ai l ed t o compl y 

                                                 
5 The ci r cui t  cour t  al so f ound t hat  Br i anca was adj udged t o 

be i n need of  pr ot ect i on or  ser vi ces under  Wi s.  St at .  
§ 48. 13( 2) , ( 3) ,  or  ( 10)  based on a CHI PS or der  dat ed December  5,  
2003,  as r equi r ed by Wi s.  St at .  § 48. 415( 10) ( a) .       
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wi t h a cour t  or der  t o per sonal l y appear  at  t he f act - f i ndi ng 

hear i ng as t he basi s f or  t er mi nat i ng par ent al  r i ght s,  t he 

Depar t ment  must  have pr oved t he gr ounds f or  t he t er mi nat i on by 

c l ear  and convi nci ng evi dence.   I d. ,  ¶11.   The cour t  st at ed,  

" [ t ] o r equi r e t he t ype of  ext ensi ve r evi ew suggest ed by Ni col e 

woul d be t ant amount  t o per mi t t i ng a col l at er al  at t ack on t he 

pr i or  TPR. "   I d. ,  ¶12.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶8 We r evi ew t he par t i al  gr ant  of  summar y j udgment  

i ndependent l y,  appl y i ng t he same met hodol ogy as t he c i r cui t  

cour t .   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  ¶15,  291 

Wi s.  2d 283,  717 N. W. 2d 17.   Summar y j udgment  i s appr opr i at e 

when t her e i s no genui ne i ssue of  mat er i al  f act  and t he movi ng 

par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   I d. ;  Wi s.  

St at .  § 802. 08( 2) .  

¶9 To det er mi ne whet her  par t i al  summar y j udgment  was 

pr oper l y gr ant ed i n t hi s case,  we i nt er pr et  Wi s.  St at .  

§ 48. 415( 10) .   The i nt er pr et at i on of  a st at ut e i s a quest i on of  

l aw t hat  we al so r evi ew i ndependent l y,  " but  benef i t i ng f r om t he 

anal yses of  t he cour t  of  appeal s  and t he ci r cui t  cour t . "   Mar der  

v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  

286 Wi s.  2d 252,  706 N. W. 2d 110.  

B.  Ter mi nat i on of  Par ent al  Ri ght s  

¶10 Ter mi nat i ons of  par ent al  r i ght s " ar e among t he most  

consequent i al  of  j udi c i al  act s,  i nvol v i ng as t hey do ' t he 

awesome aut hor i t y of  t he St at e t o dest r oy per manent l y al l  l egal  
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r ecogni t i on of  t he par ent al  r el at i onshi p. ' "   St even V.  v.  Kel l ey 

H. ,  2004 WI  47,  ¶21,  271 Wi s.  2d 1,  678 N. W. 2d 856 ( quot i ng 

Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  246 Wi s.  2d 1,  629 N. W. 2d 

768) .   A par ent ' s i nt er est  i n t he par ent - chi l d r el at i onshi p may 

r i se t o t he l evel  of  a f undament al  l i ber t y i nt er est  pr ot ect ed by 

t he Four t eent h Amendment  of  t he Uni t ed St at es Const i t ut i on.   

I d. ,  ¶22 ( c i t i ng Sant osky v.  Kr amer ,  455 U. S.  745,  753 ( 1982) ) . 6  

When a f undament al  l i ber t y i nt er est  i s  at  i ssue,  t he due pr ocess 

cl ause of  t he Four t eent h Amendment  r equi r es t hat  pr oof  of  

par ent al  unf i t ness be shown by c l ear  and convi nci ng evi dence.   

I d. ,  ¶23.    

¶11 The Wi sconsi n Chi l dr en' s Code,  Wi s.  St at .  ch.  48,  

r ef l ect s const i t ut i onal  saf eguar ds.   Evel yn C. R. ,  246 Wi s.  2d 1,  

¶22.   As pr ovi ded i n t he Chi l dr en' s Code,  an i nvol unt ar y 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng i nvol ves t wo st eps——

gr ounds and di sposi t i on.   I d. ,  ¶¶22- 23.   The f i r st  st ep,  t he 

gr ounds or  unf i t ness phase,  i ncl udes a f act - f i ndi ng hear i ng " t o 

det er mi ne whet her  gr ounds exi st  f or  t he t er mi nat i on of  par ent al  

r i ght s. "   I d.  ( quot i ng Wi s.  St at .  § 48. 424) .   

¶12 Wi sconsi n St at .  § 48. 415 set s out  12 gr ounds f or  an 

i nvol unt ar y t er mi nat i on of  par ent al  r i ght s,  i ncl udi ng t he 

gr ounds r el i ed upon her e,  a pr i or  i nvol unt ar y  t er mi nat i on of  

par ent al  r i ght s t o anot her  chi l d wi t hi n t he pr i or  t hr ee year s.   

                                                 
6 The Due Pr ocess Cl ause i n t he Four t eent h Amendment  of  t he 

Uni t ed St at es Const i t ut i on st at es:   " nor  shal l  any St at e depr i ve 
any per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  
l aw. "  
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§ 48. 415( 10) . 7  At  t he f act - f i ndi ng hear i ng,  " [ t ] he pet i t i oner  

must  pr ove t he al l egat i ons [ suppor t i ng gr ounds f or  t er mi nat i on]  

by c l ear  and convi nci ng evi dence. "   Evel yn C. R. ,  246 Wi s.  2d 1,  

¶22;  Wi s.  St at .  § 48. 31( 1) .   Whi l e t he l egi s l at i ve obj ect i ve of  

t he Chi l dr en' s Code i s t o pr omot e t he best  i nt er est s of  t he 

chi l d, 8 t he par ent ' s r i ght s ar e a cour t ' s  cent r al  f ocus dur i ng 

t he gr ounds phase of  a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng.   I d.    

¶13 I f  gr ounds ar e f ound,  t he cour t  must  f i nd t he par ent  

unf i t .   St even V. ,  271 Wi s.  2d 1,  ¶25.   The pr oceedi ng t hen 

moves t o st ep t wo,  t he di sposi t i onal  phase.   Evel yn C. R. ,  246 

Wi s.  2d 1,  ¶23;  St even V. ,  271 Wi s.  2d 1,  ¶26 ( c i t i ng Sheboygan 

Count y DHHS v.  Jul i e A. B. ,  2002 WI  95,  ¶28,  255 Wi s.  2d 170,  648 

N. W. 2d 402) .   At  t he di sposi t i onal  phase,  t he cour t  det er mi nes 

whet her  t he best  i nt er est s of  t he chi l d ar e ser ved by t he 

t er mi nat i on of  t he par ent ' s r i ght s.   Evel yn C. R. ,  246 Wi s.  2d 1,  

¶23;  St even V. ,  271 Wi s.  2d 1,  ¶27 ( c i t i ng Wi s.  St at .  

§ 48. 426( 2) ) .   Whi l e t he cent r al  f ocus of  t he cour t  pr oceedi ng 

                                                 
7 The ot her  gr ounds f or  i nvol unt ar y t er mi nat i on i ncl ude 

abandonment ,  r el i nqui shment ,  cont i nui ng need of  pr ot ect i on or  
ser vi ces,  cont i nui ng par ent al  di sabi l i t y ,  cont i nui ng deni al  of  
per i ods of  physi cal  pl acement  or  v i s i t at i on,  chi l d abuse,  
f ai l ur e t o assume par ent al  r esponsi bi l i t y ,  i ncest uous 
par ent hood,  homi ci de or  sol i c i t at i on t o commi t  homi ci de of  
par ent ,  par ent hood as a r esul t  of  sexual  assaul t ,  and commi ssi on 
of  a ser i ous f el ony agai nst  one of  t he per son' s chi l dr en.   Wi s.  
St at .  § 48. 415( 1) - ( 9m) .  

8 Wi sconsi n St at .  § 48. 01 st at es:   " [ i ] n const r ui ng t hi s  
chapt er ,  t he best  i nt er est s of  t he chi l d .  .  .  shal l  al ways be 
of  par amount  consi der at i on. "  
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i s  now on t he best  i nt er est s of  t he chi l d,  t he par ent ' s r i ght s  

ar e not  i gnor ed.   A par ent  has t he r i ght  t o pr esent  evi dence and 

t o be hear d at  t he di sposi t i onal  phase t oo.   Evel yn C. R. ,  246 

Wi s.  2d 1,  ¶23 ( c i t i ng Wi s.  St at .  § 48. 427( 1) - ( 1m) ) .    

¶14 We have concl uded t hat  summar y j udgment  may be 

empl oyed i n t he gr ounds phase of  a t er mi nat i on of  par ent al  

r i ght s pr oceedi ng when t her e i s no genui ne f act ual  di sput e t hat  

woul d pr ecl ude f i ndi ng one or  mor e of  t he st at ut or y gr ounds by 

c l ear  and convi nci ng evi dence.   St even V. ,  271 Wi s.  2d 1,  ¶¶28-

44 ( c i t i ng Wi s.  St at .  § 802. 08( 2) - ( 3) ) .   We expl ai ned t hat  

not hi ng i n t he st at ut es pr ohi bi t s summar y j udgment  i n t he 

gr ounds phase and t hat  § 802. 08 set s t he pr ocedur e t o be 

f ol l owed.   I d. ,  ¶33.   We f ur t her  expl ai ned t hat  " [ s] ome 

st at ut or y gr ounds f or  unf i t ness .  .  .  ar e expr essl y pr ovabl e by 

of f i c i al  document ar y evi dence,  such as cour t  or der s or  j udgment s 

of  convi ct i on. "   I d. ,  ¶37.   Wi sconsi n St at .  § 48. 415( 10)  i s one 

of  t he subsect i ons we l i s t ed as pr ovabl e by cour t  or der .   I d. ,  

¶¶37- 38.   We expl ai ned:    

The avai l abi l i t y  of  par t i al  summar y j udgment  i n t he 
gr ounds phase of  a TPR pr oceedi ng wher e t he ent i r e 
pr oof  of  unf i t ness under  t he st at ut e i s an undi sput ed 
cour t  r ecor d f ur t her s t he l egi s l at ur e' s pur pose and i s 
consi st ent  wi t h t he gener al  r ul e t hat  t he pr ovi s i ons 
of  t he code of  c i v i l  pr ocedur e appl y t o al l  c i v i l  
act i ons and pr oceedi ngs.    

I d. ,  ¶39.    

¶15 I n t hi s case,  we addr ess whet her  par t i al  summar y 

j udgment  was pr oper l y gr ant ed under  Wi s.  St at .  § 48. 415( 10)  when 

t he or der  t hat  t er mi nat ed Ni col e' s par ent al  r i ght s t o Rockey di d 
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not  st at e t he expl i c i t  § 48. 415 gr ound upon whi ch t he c i r cui t  

cour t  r el i ed and t he pr i or  i nvol unt ar y t er mi nat i on was based on 

her  def aul t  f or  f ai l i ng t o compl y wi t h a cour t  or der  t o 

per sonal l y appear  at  t he f act - f i ndi ng hear i ng of  t he gr ounds 

phase of  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   Wi t h 

t hese quest i ons i n mi nd,  we begi n by det er mi ni ng t he meani ng of  

§ 48. 415( 10) ( b) .    

C.  St at ut or y I nt er pr et at i on 

¶16 We i nt er pr et  Wi s.  St at .  § 48. 415( 10)  t o det er mi ne what  

i s r equi r ed t o sat i sf y t he pr oof  r equi r ement s of  

§ 48. 415( 10) ( b) .   St at ut or y i nt er pr et at i on begi ns wi t h t he 

l anguage of  t he st at ut e.   I f  t he meani ng of  t he wor ds of  a 

st at ut e i s pl ai n,  we or di nar i l y  st op our  i nqui r y and appl y t he 

wor ds chosen by t he l egi s l at ur e.   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( c i t i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659) .   St at ut es ar e i nt er pr et ed i n t he 

cont ext  i n whi ch t hey ar e used,  as par t  of  a whol e and i n 

r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y r el at ed 

st at ut es.   I d. ,  ¶46.   A st at ut e i s ambi guous " i f  i t  i s  capabl e 

of  bei ng under st ood by r easonabl y wel l - i nf or med per sons i n t wo 

or  mor e senses. "   I d. ,  ¶47.   I f  a st at ut e i s ambi guous,  t he 

cour t  may exami ne ext r i nsi c sour ces,  such as l egi s l at i ve 

hi st or y.   I d. ,  ¶48.   However ,  " [ s] t at ut or y i nt er pr et at i on 

i nvol ves t he ascer t ai nment  of  meani ng,  not  a sear ch f or  

ambi gui t y. "   I d. ,  ¶47 ( quot i ng Br uno v.  Mi l waukee Count y,  2003 

WI  28,  ¶25,  260 Wi s.  2d 633,  660 N. W. 2d 656) .  
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¶17 Wi sconsi n St at .  § 48. 415( 10)  pr ovi des:  

Pr i or  i nvol unt ar y t er mi nat i on of  par ent al  r i ght s t o 
anot her  chi l d,  whi ch shal l  be est abl i shed by pr ovi ng 
al l  of  t he f ol l owi ng:  

( a)  That  t he chi l d who i s t he subj ect  of  t he 
pet i t i on has been adj udged t o be i n need of  pr ot ect i on 
or  ser vi ces under  s.  48. 13( 2) ,  ( 3)  or  ( 10) .  

( b)  That ,  wi t hi n 3 year s pr i or  t o t he dat e t he 
cour t  adj udged t he chi l d who i s t he subj ect  of  t he 
pet i t i on t o be i n need of  pr ot ect i on or  ser vi ces as 
speci f i ed i n par .  ( a) ,  a cour t  has or der ed t he 
t er mi nat i on of  par ent al  r i ght s wi t h r espect  t o anot her  
chi l d of  t he per son whose par ent al  r i ght s ar e sought  
t o be t er mi nat ed on one or  mor e of  t he gr ounds 
speci f i ed i n t hi s sect i on.  

¶18 We concl ude t hat  t he st at ut e i s not  ambi guous and t hat  

i t s pl ai n l anguage r equi r es t hat :   ( 1)  t he chi l d who i s t he 

subj ect  of  t he pet i t i on has been adj udged t o be i n need of  

pr ot ect i on or  ser vi ces under  Wi s.  St at .  § 48. 13( 2) ,  ( 3)  or  ( 10) ;  

and ( 2)  wi t hi n t he t hr ee year s pr i or  t o t hat  adj udi cat i on a 

cour t  has t er mi nat ed t he par ent ' s r i ght s t o anot her  chi l d i n an 

i nvol unt ar y t er mi nat i on pr oceedi ng.   We come t o t hi s second 

concl usi on because t he wor ds of  § 48. 415( 10) ( b) ,  " on one or  mor e 

of  t he gr ounds speci f i ed i n t hi s sect i on, "  when r ead i n t he 

cont ext  of  t he whol e st at ut e,  pl ai nl y r ef er  t o t he 12 gr ounds 

l i s t ed f or  an i nvol unt ar y t er mi nat i on of  r i ght s under  § 48. 415.   

Thi s i s s i gni f i cant  because i t  i s  onl y an i nvol unt ar y 

t er mi nat i on of  r i ght s t hat  i s suf f i c i ent  t o sat i sf y 

§ 48. 415( 10) .   St at ed ot her wi se,  i f  Ni col e had vol unt ar i l y  gi ven 

up her  r i ght s t o Rockey,  t he or der  t er mi nat i ng her  par ent al  

r i ght s t o hi m woul d be i nsuf f i c i ent  t o sat i sf y § 48. 415( 10)  
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because t hat  or der  woul d not  have been based " on one or  mor e of  

t he gr ounds speci f i ed i n t hi s sect i on, "  i . e. ,  i n § 48. 415.   

¶19 Wi sconsi n St at .  § 48. 415( 10) ( b)  does not  r equi r e pr oof  

of  whi ch of  t he avai l abl e 12 gr ounds set  out  i n § 48. 415 was t he 

basi s f or  t he i nvol unt ar y t er mi nat i on because t he phr ase,  " on 

one or  mor e of  t he gr ounds speci f i ed i n t hi s sect i on, "  i s  meant  

as onl y a gener al  di r ect i ve t hat  assur es t he t er mi nat i on of  

r i ght s was i nvol unt ar y.   I n r egar d t o t he suf f i c i ency of  a pr i or  

or der  t hat  can be used as gr ounds under  § 48. 415( 10) ,  t her e i s 

no need f or  t he or der  t o speci f y whi ch gr ound was empl oyed,  as 

any of  t he gr ounds set  out  i n § 48. 415 i s suf f i c i ent  t o sat i sf y 

t he r equi r ement  of  par agr aph ( 10) ( b) . 9  Fur t her mor e,  t her e i s no 

r eason t hat  t he l egi s l at ur e woul d r equi r e pr oof  of  whi ch gr ound 

under  § 48. 415 was used i n t he pr i or  t er mi nat i on because by 

enact i ng § 48. 415 wi t h mul t i pl e gr ounds f or  an i nvol unt ar y 

t er mi nat i on of  r i ght s,  t he l egi s l at ur e est abl i shed t hat  pr ovi ng 

any si ngl e gr ound l i s t ed t her ei n by c l ear  and convi nci ng 

evi dence i s suf f i c i ent  f or  a cour t  t o concl ude t hat  a par ent  was  

unf i t .   St even V. ,  271 Wi s.  2d 1,  ¶25.  

¶20 Al t hough we do not  consul t  l egi s l at i ve hi st or y t o 

i nt er pr et  Wi s.  St at .  § 48. 415( 10)  because we have concl uded t hat  

                                                 
9 Of  cour se t he i ssue may be di f f er ent  i f  t he t er mi nat i on of  

Ni col e' s par ent al  r i ght s t o Rockey wer e bei ng appeal ed.   I n t hat  
case,  t he r evi ewi ng cour t  coul d be asked t o ascer t ai n whet her  
suf f i c i ent  pr oof  was admi t t ed by t he c i r cui t  cour t  t o suppor t  
t he cour t ' s  det er mi nat i on t hat  a speci f i c  gr ound was pr oved by 
c l ear  and convi nci ng evi dence.   However ,  an appeal  of  t he 
t er mi nat i on of  Ni col e' s par ent al  r i ght s t o Rockey i s not  bef or e 
us.  
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i t  i s  unambi guous,  we may do so t o conf i r m our  deci s i on.   Kal al ,  

271 Wi s.  2d 633,  ¶51.   I n t hi s case,  we not e t hat  t he j oi nt  

l egi s l at i ve counci l  not e anal yzi ng § 48. 415( 10)  i s consi st ent  

wi t h our  i nt er pr et at i on of  t he st at ut e.   See 1995 Wi s.  Act  275,  

§ 89.   The anal ysi s st at es:  

Not e:   Adds a gr ound f or  i nvol unt ar y TPR based on 
t he i nvol unt ar y TPR of  anot her  chi l d when t he 
f ol l owi ng condi t i ons ar e met :  

1.   The chi l d who i s t he subj ect  of  t he pet i t i on 
has been adj udi cat ed CHI PS under  s.  48. 13( 2) ,  st at s. ,  
( abandonment ) ,  ( 3) ,  st at s. ,  ( sexual  or  physi cal  abuse)  
or  ( 10) ,  st at s. ,  ( par ent ,  guar di an or  l egal  cust odi an 
negl ect s,  r ef uses or  i s unabl e f or  r easons ot her  t han 
pover t y t o pr ovi de necessar y car e,  f ood,  c l ot hi ng,  
medi cal  or  dent al  car e or  shel t er  so as t o ser i ousl y 
endanger  t he physi cal  heal t h of  t he chi l d) ;  and 

2.   Wi t hi n t he 3 year s pr i or  t o t he dat e t he 
chi l d was adj udi cat ed CHI PS,  a j uveni l e cour t  has 
or der ed t he i nvol unt ar y TPR of  anot her  of  t he per son' s 
chi l dr en.  

I d.  ( emphasi s added) .   The j oi nt  l egi s l at i ve counci l  not e 

expl ai ni ng t he st at ut e suppor t s  our  i nt er pr et at i on t hat  t he 

l anguage r equi r i ng t he pr i or  t er mi nat i on t o be on gr ounds 

speci f i ed i n § 48. 415 means onl y  t hat  i t  must  be pr oved t hat  t he 

pr i or  t er mi nat i on was i nvol unt ar y.      

¶21 As one of  her  cont ent i ons,  Ni col e asser t s t hat  t he 

t er mi nat i on of  her  par ent al  r i ght s t o Rockey may not  be used t o 

sat i sf y Wi s.  St at .  § 48. 415( 10) ( b)  because t he Waukesha Count y 

Ci r cui t  Cour t  f ai l ed t o check any of  t he boxes i n sect i on 6 on 

t he f or m or der  t he cour t  used.   Ni col e' s ar gument  i s not  

per suasi ve because,  as we have expl ai ned above,  t he l ast  c l ause 

i n § 48. 415( 10) ( b)  r equi r es onl y  t hat  t he pr i or  t er mi nat i on be 
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an i nvol unt ar y t er mi nat i on and does not  r equi r e pr oof  of  whi ch 

gr ounds wer e t he bases f or  t hat  t er mi nat i on.   Ni col e concedes 

t hat  her  par ent al  r i ght s t o Rockey wer e i nvol unt ar i l y 

t er mi nat ed.  

¶22 Fur t her mor e,  once a cour t  has ent er ed an or der  

t er mi nat i ng a par ent ' s r i ght s,  unl ess i t  i s  over t ur ned i n a 

f ur t her  pr oceedi ng,  i t  i s  pr esumed val i d.   See Zr i msek v.  Am.  

Aut o.  I ns.  Co. ,  8 Wi s.  2d 1,  3,  98 N. W. 2d 383 ( 1959) .   I n 

Zr i msek,  we expl ai ned t hat  a " j udgment  r ender ed by a cour t  

havi ng j ur i sdi ct i on of  t he par t i es and t he subj ect  mat t er ,  

unl ess r ever sed or  annul l ed i n some pr oper  pr oceedi ng,  i s not  

open t o cont r adi ct i on or  i mpeachment ,  i n r espect  of  i t s  

val i di t y,  ver i t y,  or  bi ndi ng ef f ect ,  by par t i es or  pr i v i es,  i n 

any col l at er al  act i on or  pr oceedi ng,  except  .  .  .  f or  f r aud i n 

i t s pr ocur ement . "   I d.  ( quot i ng 49 C. J. S.  Judgment s,  § 401) .   We 

so expl ai ned i n t he cont ext  of  exami ni ng t he f i nal i t y of  a 

def aul t  j udgment  on a bai l  bond act i on agai nst  t he pr i nci pal .   

I d.  at  3- 4.   We concl uded t hat  t he pr esumpt i on of  val i di t y of  

j udgment s i s no l ess bi ndi ng i f  t he j udgment  was based on a 

def aul t  t han i f  i t  wer e based on a f ul l  t r i al . 10  I d.    

¶23 Based on Wi sconsi n' s pr esumpt i on of  val i di t y of  

j udgment s,  we must  assume t he Waukesha Count y Ci r cui t  Cour t  

                                                 
10 The Waukesha Count y Ci r cui t  Cour t  had t he aut hor i t y t o 

r ender  a def aul t  j udgment  i n r esponse t o Ni col e' s f ai l ur e t o 
compl y wi t h i t s  or der  t hat  she appear  at  t he f act - f i ndi ng 
hear i ng.   See Gaer t ner  v.  880 Cor p. ,  131 Wi s.  2d 492,  497,  389 
N. W. 2d 59 ( Ct .  App.  1986) .   Ni col e does not  cont est  t hi s 
aut hor i t y.  
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f ound by c l ear  and convi nci ng evi dence t hat  at  l east  one of  t he 

gr ounds l i s t ed i n Wi s.  St at .  § 48. 415 had been pr oved bef or e i t  

t er mi nat ed Ni col e' s par ent al  r i ght s t o Rockey.   Thi s i s so 

because Ni col e does not  al l ege t hat  t he Waukesha Ci r cui t  Cour t  

was wi t hout  j ur i sdi ct i on,  t hat  t he or der  was appeal ed or  

ot her wi se set  asi de or  t hat  i t  was pr ocur ed by f r aud.    

¶24 Fur t her mor e,  t hat  an or der  does not  have a wr i t t en 

st at ement  of  whi ch gr ound was t he basi s f or  an i nvol unt ar y 

t er mi nat i on,  but  i nst ead l i s t s al l  possi bl e gr ounds,  i s no basi s 

f or  nul l i f y i ng t he ef f ect  of  t he or der .   We must  assume t he 

or der  i s val i d.   Ther ef or e,  i t  i s  l ogi cal  al so t o assume t he 

mi ssi ng check mar k on t he st andar d f or m empl oyed by t he Waukesha 

Count y Ci r cui t  Cour t  i s  but  a c l er i cal  or  scr i vener ' s er r or .   

See Bost wi ck v.  Van Vl eck,  106 Wi s.  387,  390,  82 N. W.  302 ( 1900)  

( st at i ng t hat  a c l er i cal  mi st ake i s " a mer e omi ssi on t o pr eser ve 

of  r ecor d,  cor r ect l y i n al l  r espect s,  t he act ual  deci s i on of  t he 

cour t ,  whi ch i n i t sel f  was f r ee f r om er r or , "  whi l e an er r or  i n a 

j udgment  i s " somet hi ng t hat  t he t r i al  cour t  er r oneousl y omi t t ed 

t o pass upon or  consi der ed and passed upon er r oneousl y" ) .   

¶25 The Onei da Count y Ci r cui t  Cour t  sai d i t  al so assumed 

t he omi ssi on " was pr obabl y an i nadver t ent  over si ght  i n t he 

f i l l i ng out  of  t he st andar d f or m.   The r est  of  t he f or m appear ed 

t o have been f i l l ed out  f i ne .  .  .  . "   Mer e cl er i cal  er r or s do 

not  af f ect  t he val i di t y of  or der s.   See,  e. g. ,  St at e ex r el .  

Got t schal k v.  Mi l l er ,  136 Wi s.  344,  348,  117 N. W.  809 ( 1908)  

( af f i r mi ng an or der  of  t he super vi sor s of  t he t own of  Eagl e t o 

l ay out  a new hi ghway and di scont i nue par t  of  an ol d one because 
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t he al l eged er r or  i n t he descr i pt i on of  t he hi ghway was " a mer e 

cl er i cal  er r or  and does not  af f ect  t he val i di t y of  t he or der " ) .  

D.  Col l at er al  At t ack  

¶26 Ni col e al so cont ends t hat  t he Waukesha Count y or der  

t hat  t er mi nat ed her  par ent al  r i ght s t o Rockey cannot  be used 

because i t  was ent er ed af t er  she was f ound i n def aul t  f or  

f ai l i ng t o compl y wi t h a cour t  or der  t o per sonal l y appear  at  t he 

f act - f i ndi ng hear i ng.   However ,  a c i r cui t  cour t  must  t ake 

suf f i c i ent  evi dence t o pr ove by t he c l ear  and convi nci ng 

st andar d of  pr oof  t hat  gr ounds f or  t he t er mi nat i on exi st ,  and i t  

must  make such a f i ndi ng even when t he par ent  i s f ound i n 

def aul t  f or  f ai l i ng t o compl y wi t h a cour t  or der  t hat  she 

per sonal l y appear .   Evel yn C. R. ,  246 Wi s.  2d 1,  ¶26. 11  

Never t hel ess,  Ni col e r equest s us t o l ook under  t he or der  t o t he 

pr oceedi ngs i n Waukesha Count y t o assur e t hat  t hi s was done.  

¶27 We agr ee wi t h t he cour t  of  appeal s t hat  t o r equi r e 

mor e evi dence t han a pr i or  i nvol unt ar y t er mi nat i on or der  t o 

                                                 
11 I n Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  246 Wi s.  2d 1,  

629 N. W. 2d 768,  t he par ent  di d not  per sonal l y appear  at  t he 
f act - f i ndi ng hear i ng and t he ci r cui t  cour t  f ound t hat  gr ounds 
exi st ed t o t er mi nat e t he par ent al  r i ght s based on al l egat i ons i n 
t he pet i t i on t hat  t he par ent  had abandoned t he chi l d.   I d. ,  ¶9.   
We concl uded t he cour t  had er r oneousl y exer ci sed i t s di scr et i on 
and r easoned,  " by ent er i ng a def aul t  j udgment  agai nst  Tyki l a 
[ t he par ent ]  on t he i ssue of  abandonment  wi t hout  f i r st  t aki ng 
evi dence suf f i c i ent  t o suppor t  such a f i ndi ng,  t he c i r cui t  cour t  
f ai l ed t o compl y wi t h t he const i t ut i onal  and st at ut or y 
r equi r ement s f or  t er mi nat i on of  par ent al  r i ght s. "   I d. ,  ¶19.   
However ,  we f ound a f act ual  basi s i n t he r ecor d t o suppor t  t he 
t er mi nat i on and concl uded t he ci r cui t  cour t ' s  pr ocedur al  er r or  
was har ml ess.   I d. ,  ¶¶32- 35.  
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sat i sf y Wi s.  St at .  § 48. 415( 10)  woul d be t ant amount  t o 

per mi t t i ng a col l at er al  at t ack on t he pr i or  or der .   A col l at er al  

at t ack on a j udgment  i s " an at t empt  t o avoi d,  evade,  or  deny t he 

f or ce and ef f ect  of  a j udgment  i n an i ndi r ect  manner  and not  i n 

a di r ect  pr oceedi ng pr escr i bed by l aw and i nst i t ut ed f or  t he 

pur pose of  vacat i ng,  r evi ewi ng,  or  annul l i ng i t . "   Zr i msek,  8 

Wi s.  2d 1,  3 ( c i t i ng 5 Cal l aghan' s,  Br yant ,  Wi sconsi n Pl eadi ng 

and Pr act i ce ( 3d ed. ) ,  p.  373,  § 37. 97) . 12 

¶28 I n gener al ,  " a j udgment  i s bi ndi ng on t he par t i es and 

may not  be at t acked i n a col l at er al  act i on unl ess i t  was 

pr ocur ed by f r aud. "   St at e v.  Madi son,  120 Wi s.  2d 150,  154,  353 

N. W. 2d 835 ( Ct .  App.  1984) ;  cf .  St at e v.  Campbel l ,  2006 WI  99,  

¶¶52- 55,  294 Wi s.  2d 100,  718 N. W. 2d 649.   Wi sconsi n cour t s have 

r ecogni zed t he gener al  di sf avor  of  al l owi ng col l at er al  

chal l enges on t he basi s t hat  " t hey di sr upt  t he f i nal i t y of  pr i or  

j udgment s and t her eby t end t o under mi ne conf i dence i n t he 

i nt egr i t y of  our  pr ocedur es and i nevi t abl y del ay and i mpai r  t he 

or der l y admi ni st r at i on of  j ust i ce. "   St at e v.  Gudgeon,  2006 WI  

App 143,  ¶6,  ___ Wi s.  2d ___,  720 N. W. 2d 114 ( c i t i ng Cust i s v.  

Uni t ed St at es,  511 U. S.  485,  497 ( 1994)  and Hahn,  238 Wi s.  2d 

889,  ¶¶26- 28 ( f ol l owi ng Cust i s) )  ( i nt er nal  quot at i ons omi t t ed) .   

The f i nal i t y of  a j udgment  i n a t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng i s even mor e cr i t i cal  because,  as t he l egi s l at ur e 

                                                 
12 See St at e v.  Hahn,  2000 WI  118,  ¶¶17,  28,  238 Wi s.  2d 

889,  618 N. W. 2d 528 ( al l owi ng an of f ender  t o col l at er al l y at t ack 
a pr i or  convi ct i on i n an enhanced sent ence pr oceedi ng " onl y when 
t he chal l enge t o t he pr i or  convi ct i on i s based on t he deni al  of  
t he of f ender ' s const i t ut i onal  r i ght  t o a l awyer " ) .  
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r ecogni zed,  " i nst abi l i t y  and i mper manence i n f ami l y 

r el at i onshi ps ar e cont r ar y t o t he wel f ar e of  chi l dr en. "   

Waukesha Count y v.  St even H. ,  2000 WI  28,  ¶32,  233 Wi s.  2d 344,  

607 N. W. 2d 607.    

¶29 Ni col e cont ends t hat  her  at t ack on t he t er mi nat i on of  

r i ght s or der  t hat  ar ose i n par t  f r om her  def aul t  r ender ed 

because she f ai l ed t o compl y wi t h a cour t  or der  t o per sonal l y 

appear  i s not  a col l at er al  at t ack on t he val i di t y of  t he or der .   

She char act er i zes i t  as a f ai l ur e of  pr oof  by t he Depar t ment  

because i t  has not  shown what  act ual l y occur r ed at  t he f act -

f i ndi ng hear i ng i n Waukesha Count y Ci r cui t  Cour t  when her  

par ent al  r i ght s t o Rockey wer e t er mi nat ed.   For  exampl e,  i n or al  

ar gument  her  counsel  r ai sed t he i ssue of  a possi bl e deni al  of  

t he r i ght  t o counsel  i n t he pr i or  pr oceedi ng.   When counsel  was 

asked whet her  Ni col e was at t acki ng t he Waukesha Count y 

t er mi nat i on of  her  par ent al  r i ght s t o Rockey because she had not  

been r epr esent ed by counsel  i n t hat  pr oceedi ng,  counsel  

r esponded t hat  i t  was not  possi bl e t o t el l  whet her  she had been 

r epr esent ed by counsel ,  gi ven t he r ecor d bef or e t he cour t .     

¶30 We have al l owed def endant s t o col l at er al l y at t ack a 

pr i or  cr i mi nal  convi ct i on i n t he ver y l i mi t ed c i r cumst ance of  

t he depr i vat i on of  t he r i ght  t o counsel .   I n Hahn,  we hel d t hat  

a def endant  may col l at er al l y at t ack a pr i or  convi ct i on t hat  

ser ves t o enhance a pr ospect i ve sent ence wher e t he def endant  

makes a pr i ma f aci e showi ng t hat  hi s or  her  const i t ut i onal  r i ght  

t o counsel  pr ovi ded by t he Si xt h Amendment  t o t he Uni t ed St at es 
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Const i t ut i on was vi ol at ed i n t hat  pr i or  pr oceedi ng. 13  Hahn,  238 

Wi s.  2d 889,  ¶¶17,  28.   We subsequent l y not ed t hat  we wer e 

" bound as a mat t er  of  f eder al  const i t ut i onal  l aw"  and t hat  " t he 

Supr eme Cour t ' s  concer ns about  ease of  admi ni st r at i on and 

f i nal i t y of  j udgment s wei ghed i n f avor  of  a br i ght - l i ne r ul e 

agai nst  col l at er al  at t acks,  wi t h t he l i mi t ed except i on of  r i ght -

t o- counsel  v i ol at i ons. "   St at e v.  Pet er s,  2001 WI  74,  ¶15,  244 

Wi s.  2d 470,  628 N. W. 2d 797 ( c i t i ng Hahn,  238 Wi s.  2d 889,  ¶¶28-

29) .    

¶31 We not e t hat  al l owi ng a col l at er al  at t ack due t o a 

v i ol at i on of  t he r i ght  t o counsel  has been appl i ed onl y i n t he 

cont ext  of  cr i mi nal  pr oceedi ngs and a t er mi nat i on of  par ent al  

r i ght s pr oceedi ng i s c i v i l  i n nat ur e.   St even V. ,  271 Wi s.  2d 1,  

¶32 ( st at i ng t er mi nat i on of  par ent al  r i ght s pr oceedi ngs under  

Chapt er  48 ar e c i v i l  pr oceedi ngs) .   The Si xt h Amendment  r i ght  t o 

counsel  does not  at t ach i n c i v i l  pr oceedi ngs.   St at e v.  Kr ause,  

2006 WI  App 43,  ¶11,  289 Wi s.  2d 573,  712 N. W. 2d 67 ( c i t i ng 

St r oe v.  I NS,  256 F. 3d 498,  500 ( 7t h Ci r .  2001) ) .    

¶32 However ,  even t hough t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs ar e c i v i l  pr oceedi ngs,  we have det er mi ned t hat  t hey 

" r equi r e hei ght ened l egal  saf eguar ds agai nst  er r oneous 

deci s i ons. "   Evel yn C. R. ,  246 Wi s.  2d 1,  ¶21 ( concl udi ng t he 

                                                 
13 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

st at es:   " [ i ] n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  .  .  .  t o have t he Assi st ance of  Counsel  f or  hi s 
def ence. "   Thi s amendment  i s made appl i cabl e t o t he st at es by 
t he Four t eent h Amendment .   Hahn,  238 Wi s.  2d 889,  ¶4 n. 3 ( c i t i ng 
Gi deon v.  Wai nwr i ght ,  372 U. S.  335 ( 1963) ) .    
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Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on r equi r es 

a showi ng of  c l ear  and convi nci ng evi dence t hat  t he t er mi nat i on 

i s appr opr i at e) .    

¶33 Whi l e t he Si xt h Amendment  does not  appl y t o c i v i l  

pr oceedi ngs,  t he r i ght  t o counsel  i n t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs i s accor ded by Wi s.  St at .  § 48. 23( 2) . 14  The 

l egi s l at ur e emphasi zed t he necessi t y of  counsel  and " [ t ] he 

l egi s l at i ve edi c t  i s  t hat ,  i n t er mi nat i on pr oceedi ngs,  ' any 

par ent  .  .  .  shal l  be r epr esent ed by counsel . ' "   M. W.  v.  Monr oe 

Count y Dep' t  of  Human Ser vs. ,  116 Wi s.  2d 432,  437,  342 N. W. 2d 

410 ( 1984) .   We have r ecent l y af f i r med t hat  t he st at ut or y r i ght  

t o counsel  i s  necessar y t o pr eser ve t he " f ai r ness and i nt egr i t y"  

of  t er mi nat i on pr oceedi ngs.   St at e v.  Shi r l ey E. ,  2006 WI  129,  

¶63,  __ Wi s.  2d __,  724 N. W. 2d 623.   We have f ur t her  expl ai ned 

t hat  t he st at ut or y r i ght  t o counsel  i nc l udes ef f ect i ve 

assi st ance of  counsel .   A. S.  v.  St at e,  168 Wi s.  2d 995,  1004,  

485 N. W. 2d 52 ( 1992) .   I n exami ni ng whet her  assi st ance of  

counsel  i n an i nvol unt ar y t er mi nat i on of  r i ght s  pr oceedi ng was 

ef f ect i ve,  we have appl i ed t he St r i ckl and t est .   I d.  at  1005 

( c i t i ng St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) ) .   I n 

St r i ckl and,  t he Uni t ed St at es Supr eme Cour t  adopt ed t he 

f ol l owi ng t wo- par t  t est :  

                                                 
14 Wi sconsi n St at .  § 48. 23( 2)  pr ovi des i n r el evant  par t :   

" I f  a pr oceedi ng i nvol ves .  .  .  t he i nvol unt ar y t er mi nat i on of  
par ent al  r i ght s,  any par ent  18 year s ol d or  ol der  who appear s 
bef or e t he cour t  shal l  be r epr esent ed by counsel ;  but  t he par ent  
may wai ve counsel  pr ovi ded t he cour t  i s  sat i sf i ed such wai ver  i s 
knowi ngl y and vol unt ar i l y  made. "  
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Fi r st ,  t he def endant  must  show t hat  counsel ' s 
per f or mance was def i c i ent .   Thi s r equi r es showi ng t hat  
counsel  made er r or s so ser i ous t hat  counsel  was not  
f unct i oni ng as t he ' counsel '  guar ant eed t he def endant  
by t he [ S] i xt h [ A] mendment .   

Second,  t he def endant  must  show t hat  t he 
def i c i ent  per f or mance pr ej udi ced t he def ense.   Thi s 
r equi r es showi ng t hat  counsel ' s er r or s wer e so ser i ous 
as t o depr i ve t he def endant  of  a f ai r  t r i al ,  a t r i al  
whose r esul t  i s  r el i abl e.  

I d.  ( c i t i ng St at e v.  Har vey,  139 Wi s.  2d 353,  375,  407 N. W. 2d 

235 ( 1987)  ( emphasi s added) .   Ther ef or e,  we have appl i ed Si xt h 

Amendment  concept s i n t he cont ext  of  t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs,  even t hough t he pr oceedi ngs ar e c i v i l  i n 

nat ur e and t he Si xt h Amendment  does not  appl y t o c i v i l  

pr oceedi ngs.    

¶34 When a c l ai m of  deni al  of  t he r i ght  of  counsel  i s  

made,  t he c l ai mant  has t he bur den t o make a pr i ma f aci e showi ng 

of  a v i ol at i on of  t he r i ght  t o counsel .   St at e v.  Er nst ,  2005 WI  

107,  ¶25,  283 Wi s.  2d 300,  699 N. W. 2d 92.   I n t hat  showi ng:  

[ W] e r equi r e t he def endant  t o poi nt  t o f act s t hat  
demonst r at e t hat  he or  she di d not  know or  under st and 
t he i nf or mat i on whi ch shoul d have been pr ovi ded i n t he 
pr evi ous pr oceedi ng and,  t hus,  di d not  knowi ngl y,  
i nt el l i gent l y,  and vol unt ar i l y  wai ve hi s or  her  r i ght  
t o counsel .   Any cl ai m of  a v i ol at i on on a col l at er al  
at t ack t hat  does not  det ai l  such f act s wi l l  f ai l .    

I d.  ( concl udi ng t her e was not  a pr i ma f aci e showi ng because t he 

def endant  di d not  ment i on speci f i c  f act s t hat  i ndi cat ed hi s 

wai ver  of  counsel  was not  knowi ng,  i nt el l i gent ,  and vol unt ar y)  

( c i t at i on omi t t ed) .  

¶35 However ,  we need not  det er mi ne whet her  t he pr i or  

Waukesha Count y t er mi nat i on of  r i ght s or der  may be col l at er al l y 
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at t acked due t o a v i ol at i on of  t he r i ght  t o counsel  because 

Ni col e made no pr i ma f aci e showi ng t hat  she was deni ed t he r i ght  

of  counsel  i n t he t er mi nat i on of  r i ght s pr oceedi ng r egar di ng 

Rockey.   Hahn,  238 Wi s.  2d 889,  ¶¶17,  28;  Er nst ,  283 Wi s.  2d 

300,  ¶25.   Fur t her mor e,  Ni col e does not  ar gue t hat  she was not  

act ual l y r epr esent ed by counsel  i n t he pr i or  t er mi nat i on 

pr oceedi ngs;  she si mpl y ar gues t hat  t he r ecor d does not  

demonst r at e she was r epr esent ed by counsel .   However ,  t he 

Depar t ment  does not  have t he bur den of  pr oof  i n a col l at er al  

at t ack;  Ni col e does.   See Er nst ,  283 Wi s.  2d 300,  ¶25 ( c i t i ng 

St at e v.  Hampt on,  2004 WI  107,  ¶46,  274 Wi s.  2d 379,  683 N. W. 2d 

14) .   She has not  met  i t  her e.    

I I I .   CONCLUSI ON 

¶36 We concl ude t hat  Wi s.  St at .  § 48. 415( 10) ( b)  does not  

r equi r e pr oof  of  whi ch § 48. 415 gr ound was r el i ed upon f or  a 

pr i or  t er mi nat i on of  par ent al  r i ght s because t he phr ase,  " on one 

or  mor e of  t he gr ounds speci f i ed i n t hi s sect i on, "  i n 

§ 48. 415( 10) ( b)  r ef er s t o pr ovi ng onl y t hat  t he pr i or  

t er mi nat i on was an i nvol unt ar y t er mi nat i on.  We al so concl ude 

t hat  t he or der  t er mi nat i ng Ni col e' s par ent al  r i ght s t o Rockey,  

whi ch ar ose f r om her  def aul t  f or  f ai l i ng t o compl y wi t h a cour t  

or der  t o per sonal l y appear  at  t he f act - f i ndi ng hear i ng,  cannot  

be col l at er al l y at t acked i n t hi s pr oceedi ng and i s suf f i c i ent  

evi dence t o pr ove t hat  t her e was a pr i or  i nvol unt ar y t er mi nat i on 

of  Ni col e' s r i ght s t o anot her  chi l d.   Accor di ngl y,  we af f i r m t he 

cour t  of  appeal s.    
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By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶37 SHI RLEY S.  ABRAHAMSON,  C. J.    ( di ssent i ng) .   The 

Depar t ment  of  Soci al  Ser vi ces'  mot i on f or  par t i al  summar y 

j udgment  t er mi nat i ng Ni col e W. ' s par ent al  r i ght s t o Br i anca was 

based on a cer t i f i ed copy of  a Waukesha Count y Ci r cui t  Cour t  

or der  t er mi nat i ng Ni col e W. ' s par ent al  r i ght s t o anot her  chi l d,  

Rockey.   The i ssue pr esent ed i n t he i nst ant  case i s whet her  t he 

Depar t ment  was ent i t l ed,  as a mat t er  of  l aw,  t o a par t i al  

summar y j udgment  on t he basi s of  t he Waukesha or der .          

¶38 The t ext  of  Wi s.  St at .  § 48. 415( 10)  c l ear l y,  

expl i c i t l y ,  and pl ai nl y r equi r es t hat  t he " pr i or  i nvol unt ar y 

t er mi nat i on of  par ent al  r i ght s .  .  .  shal l  be est abl i shed by 

pr ovi ng .  .  .  t hat  a cour t  has or der ed t he t er mi nat i on of  

par ent al  r i ght s [ t o t he ot her  chi l d]  .  .  .  on one or  mor e of  t he 

gr ounds speci f i ed i n t hi s sect i on. " 1 

¶39 The Waukesha or der  t er mi nat i ng Ni col e W. ' s par ent al  

r i ght s t o her  ot her  chi l d,  Rockey,  a copy of  whi ch i s at t ached,  

                                                 
1 Sect i on 48. 415( 10)  pr ovi des as f ol l ows:  

Pr i or  i nvol unt ar y t er mi nat i on of  par ent al  r i ght s t o 
anot her  chi l d,  whi ch shal l  be est abl i shed by pr ovi ng 
al l  of  t he f ol l owi ng:  

( a)  That  t he chi l d who i s t he subj ect  of  t he pet i t i on 
has been adj udged t o be i n need of  pr ot ect i on or  
ser vi ces under  s.  48. 13( 2) ,  ( 3)  or  ( 10) .  

( b)  That ,  wi t hi n 3 year s pr i or  t o t he dat e t he cour t  
adj udged t he chi l d who i s t he subj ect  of  t he pet i t i on 
t o be i n need of  pr ot ect i on of  ser vi ces as speci f i ed 
i n par .  ( a) ,  a cour t  has or der ed t he t er mi nat i on of  
par ent al  r i ght s wi t h r espect  t o anot her  chi l d of  t he 
per son whose par ent al  r i ght s ar e sought  t o be 
t er mi nat ed on one or  mor e of  t he gr ounds speci f i ed i n 
t hi s sect i on.  
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does not  sat i sf y t he r equi r ement s of  Wi s.  St at .  § 48. 415( 10) .   

Ever yone agr ees,  i ncl udi ng,  I  am sur e,  t he r eader ,  t hat  t he 

or der  f ai l s  st at e t he gr ounds upon whi ch t he t er mi nat i on was 

or der ed. 2    

¶40 The maj or i t y opi ni on pl ugs t he omi ssi on i n t he 

Waukesha or der  r el at i ng t o Rockey by r ewr i t i ng Wi s.  St at .  

§ 48. 415( 10) .   The maj or i t y opi ni on si mpl y r eads t he st at ut or y  

wor ds " or der ed t he t er mi nat i on of  par ent al  r i ght s .  .  .  on one 

or  mor e of  t he gr ounds speci f i ed i n t hi s sect i on"  out  of  t he 

st at ut e book.   

¶41 The maj or i t y opi ni on i nt er pr et s t hi s st at ut or y 

l anguage as mer el y r equi r i ng t hat  t he pr i or  t er mi nat i on be an 

i nvol unt ar y t er mi nat i on;  t he gr ound of  t er mi nat i on need not  be 

st at ed.   Accor di ng t o t he maj or i t y opi ni on,  " t he l ast  c l ause i n 

§ 48. 415( 10) ( b)  r equi r es onl y t hat  t he pr i or  t er mi nat i on be an 

i nvol unt ar y t er mi nat i on and does not  r equi r e pr oof  of  whi ch 

gr ounds wer e t he bases f or  t hat  t er mi nat i on. "   Maj or i t y op. ,  

¶21;  see al so ¶¶2,  36. 3 

¶42 By r ewr i t i ng Wi s.  St at .  § 48. 415( 10) ( b) ,  t he maj or i t y 

opi ni on can decl ar e t he Waukesha or der  suf f i c i ent  even t hough 

                                                 
2 Obser ve t hat  t he or der  pr ovi des sever al  boxes t o be mar ked 

t o i ndi cat e on whi ch gr ounds t he t er mi nat i on of  par ent al  r i ght s 
was or der ed.   None was mar ked and no ot her  r ef er ence t o t he 
st at ut or y gr ound f or  t er mi nat i on appear s.  

3 Ot her  par agr aphs i n t he maj or i t y  opi ni on r epeat  t hat  i t  i s  
onl y necessar y t hat  t he pr i or  t er mi nat i on be " i nvol unt ar y, "  
maj or i t y op. ,  ¶20,  and t hat  " t her e i s no need f or  t he [ Waukesha]  
or der  t o speci f y whi ch gr ound was empl oyed,  as any of  t he 
gr ounds set  out  i n § 48. 415 i s suf f i c i ent  t o sat i sf y t he 
r equi r ement  of  par agr aph ( 10) ( b) . "   Maj or i t y op. ,  ¶19.    
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t he or der  does not  speci f y any gr ound f or  t er mi nat i ng Ni col e 

W. ' s par ent al  r i ght s t o t he chi l d.   I  di sagr ee wi t h t he maj or i t y  

opi ni on.   I f  t he l egi s l at ur e had concl uded t hat  pr oof  of  a pr i or  

i nvol unt ar y t er mi nat i on of  par ent al  r i ght s was al l  t hat  was 

needed i t  coul d have si mpl y so st at ed i n Wi s.  St at .  

§ 48. 415( 10) .   I t  di d not .    

¶43 I  woul d not  r ewr i t e t he t ext  of  t he st at ut e.   I  woul d 

appl y t he st at ut e as wr i t t en by t he l egi s l at ur e,  gi v i ng meani ng 

t o al l  of  t he wor ds.   The st at ut e c l ear l y st at es t hat  a pr i or  

i nvol unt ar y t er mi nat i on of  par ent al  r i ght s t o anot her  chi l d 

shal l  be est abl i shed by pr ovi ng t hat  t he pr i or  cour t  or der ed 

t er mi nat i on on a gr ound speci f i ed i n Wi s.  St at .  § 48. 415.   The 

Waukesha or der  r el i ed upon by t he Depar t ment  di d not  sat i sf y 

t hi s r equi r ement ,  and t her ef or e t he Depar t ment ' s mot i on f or  

par t i al  summar y j udgment  must  f ai l  as a mat t er  of  l aw.  

¶44 Even i f  I  wer e t o accept  t he maj or i t y opi ni on' s 

r eadi ng of  t he st at ut e,  t he Waukesha or der  does not  sat i sf y t he 

st at ut e.   The Waukesha or der  i s based on a def aul t ,  not  on any 

of  t he st at ut or y gr ounds,  as I  expl ai n bel ow.     

¶45 Recogni z i ng t he def ect  i n t he Waukesha or der ,  t he 

c i r cui t  cour t  at t empt ed t o r epai r  t he Waukesha or der  by 

i mpor t i ng i nt o t he Waukesha or der  t he gr ounds f or  t er mi nat i on 

st at ed i n t he pet i t i on f or  t er mi nat i on f i l ed i n Waukesha.   I  

di sagr ee wi t h t he c i r cui t  cour t ' s  appr oach.     

¶46 At  t he hear i ng on t he mot i on f or  summar y j udgment  i n 

t he pr esent  case,  Ni col e W.  asser t ed,  and t he ci r cui t  cour t  

agr eed,  t hat  t he Waukesha or der  was def ect i ve and coul d not  
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suppor t  t he mot i on f or  summar y j udgment  as a mat t er  of  l aw 

because t he or der  di d not  s t at e a st at ut or y gr ound f or  

t er mi nat i on.    

¶47 Accor di ngl y,  t he c i r cui t  cour t  adj our ned t he hear i ng 

on t he mot i on f or  summar y j udgment  and per mi t t ed " t he 

cor por at i on counsel  t o obt ai n t he r est  of  t he f i l e .  .  .  . "   The 

ci r cui t  cour t  suggest ed var i ous Waukesha Count y document s t he 

cor por at i on counsel  mi ght  pr oduce t o cur e t he def i c i ency,  such 

as t he pet i t i on f or  t er mi nat i on and a t r anscr i pt  of  t he Waukesha 

Count y cour t  hear i ngs,  and even pr oposed t hat  t he Depar t ment  

have t he Waukesha cour t  amend t he or der  t o cor r ect  i t . 4 

¶48 When,  at  t he mot i on hear i ng,  t he cor por at i on counsel  

of f er ed an uncer t i f i ed copy of  t he t er mi nat i on pet i t i on f i l ed i n 

                                                 
4 The ci r cui t  cour t  st at ed t hat  t he cor por at i on counsel  

shoul d " f i nd out  what  t he pet i t i on al l eged and,  per haps,  obt ai n 
a t r anscr i pt  of  t he pr oceedi ngs at  whi ch t he def aul t  or der  was 
ent er ed.   Pr esumabl y t hat  was t r anscr i bed because I  t hi nk i t  
woul d have been i n t he or di nar y cour se of  t hi ngs.  .  .  . "    

The ci r cui t  cour t  f ur t her  expl ai ned t hat  i t  coul d not  
" det er mi ne f r om t he cur r ent  or der  what  t he gr ounds r eal l y wer e.   
What  was Ni col e W.  def aul t i ng t o?  What  di d t he pet i t i on al l ege?  
That ' s r eal l y what  we have t o have.  .  .  .  We don' t  know r eal l y 
who t he scr i vener  of  t he or der  was.  .  .  . "   

The ci r cui t  cour t  suggest ed t hat  " i t  may wel l  be t hat  we 
shoul d r eal l y have an amended or der  out  of  Waukesha 
Count y.  .  .  .  [ I ] t  woul d be pr ef er abl e t o l et  Waukesha Count y 
cor r ect  i t s  appar ent  i nadver t ent  er r or . "    

The ci r cui t  cour t  concl uded i t s i nst r uct i ons t o t he 
cor por at i on counsel  by sayi ng t hat  " what  we have t o do her e i s  
come back her e and f i nd out  at  t hat  poi nt  whet her  t he basi s t hat  
was st at ed——or  bases st at ed wer e t hose ment i oned i n t he st at ut e.   
So we can' t  deci de i t  t oday and we shoul d have t hat  i nf or mat i on 
suppl i ed. "    
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Waukesha Count y,  t he c i r cui t  cour t  r ef used t o accept  i t .   The 

ci r cui t  cour t  i nst r uct ed,  " [ W] e shoul d get  a cer t i f i ed copy and 

we shoul d al so compar e i t  wi t h t he or der  and we shoul d gi ve 

Waukesha Count y t he oppor t uni t y t o amend t he or der  by,  you know,  

havi ng one of  t he boxes checked her e. " 5 

¶49 At  t he next  hear i ng on t he mot i on f or  par t i al  summar y 

j udgment ,  t he cor por at i on counsel  pr oduced onl y a cer t i f i ed copy 

of  t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s t o Rockey 

f i l ed i n Waukesha Count y,  whi ch,  as mi ght  be expect ed,  st at ed a 

st at ut or y gr ound f or  t er mi nat i on.   The ci r cui t  cour t  f ound t hat  

t he pet i t i on was good enough t o pl ug t he hol e i n t he Waukesha 

or der .   I  di sagr ee wi t h t he c i r cui t  cour t .   Ther e i s no pr oof  

t he gr ound f or  t er mi nat i on al l eged i n t he pet i t i on was ever  

pr oven.      

¶50 Al t hough t he f or m or der  pr ovi des t he c i r cui t  cour t  an 

oppor t uni t y t o st at e t hat  t he mat t er  was t r i ed t o a j ur y or  t o 

t he c i r cui t  cour t  and t hat  one or  mor e of  t he st at ut or y gr ounds 

f or  t er mi nat i on was f ound,  t he compl et ed Waukesha or der  i n t he 

i nst ant  case mer el y st at es t hat  Ni col e W.  f ai l ed t o appear  and 

was i n def aul t .   The spaces i n whi ch t o i ndi cat e t hat  a hear i ng 

was hel d and t hat  f act - f i ndi ng occur r ed r emai n bl ank on t he f or m 

or der .       

¶51 The Waukesha or der  on i t s f ace v i ol at es chapt er  48 of  

t he st at ut es by r el y i ng onl y on def aul t  and not  f act - f i ndi ng.   

                                                 
5 The ci r cui t  cour t  was r ef er r i ng t o t he boxes on t he or der  

t er mi nat i ng par ent al  r i ght s whi ch coul d be mar ked t o i ndi cat e on 
whi ch st at ut or y gr ounds t he or der  was gr ant ed.   None of  t he 
boxes was checked her e.  
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Bef or e ent er i ng a def aul t  j udgment  i n a t er mi nat i on of  par ent al  

r i ght s case,  a c i r cui t  cour t  must  hol d a f act - f i ndi ng hear i ng 

and f i nd by c l ear  and convi nci ng evi dence,  upon t he evi dence 

pr esent ed,  t hat  t he gr ounds t o t er mi nat e t he def aul t i ng par ent ' s  

r i ght s t o t he chi l d have been pr oven,  even when a par ent  f ai l s  

t o appear  at  al l  and def aul t s or  f ai l s  t o appear  at  a pr oceedi ng 

i n di sobedi ence t o a cour t  or der .   Evel yn C. R.  v.  Tyki l a S. ,  

2001 WI  110,  ¶¶24- 25,  246 Wi s.  2d 1,  629 N. W. 2d 768.    

¶52 The Waukesha or der  and t he pet i t i on r el at i ng t o Rockey 

upon whi ch t he Depar t ment  r el i es do not  est abl i sh t hat  t he 

c i r cui t  cour t  hel d a f act - f i ndi ng hear i ng or  made t he r equi r ed 

f i ndi ngs.   The onl y r easonabl e r eadi ng of  t he Waukesha or der  

t er mi nat i ng Ni col e W. ' s par ent al  r i ght s t o Rockey was t hat  t he 

or der  was ent er ed on Ni col e W. ' s  f ai l ur e t o appear  and t hat  no 

f act - f i ndi ng hear i ng was hel d and no f i ndi ngs wer e made.   

Al t hough t hi s cour t  has been cl ear  t hat  t he f act - f i ndi ng hear i ng 

must  occur  even i f  a par ent  does not  appear ,  i t  i s  appar ent l y 

not  uncommon f or  c i r cui t  cour t s t o ski p an evi dent i ar y hear i ng 

and f act - f i ndi ng when a par ent  f ai l s  t o appear  f or  i t .   See 

Tor r ance P.  v.  Shi r l ey E. ,  2006 WI  129,  ___ Wi s.  2d ___,  724 

N. W. 2d 623;  Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  246 

Wi s.  2d 1,  629 N. W. 2d 768.   Accor di ngl y,  I  concl ude t hat  t he 

c i r cui t  cour t  er r ed i n r el y i ng on t he pet i t i on t o t er mi nat e 

par ent al  r i ght s t o Rockey t o f i l l  t he voi d i n t he Waukesha 

or der .  

¶53 The sad par t  of  t he case i s t hat  t hi s di sput e coul d 

have been r esol ved si mpl y and swi f t l y ,  t her eby br i ngi ng 
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per manency t o Br i anca' s l i f e.   Al l  t he cor por at i on counsel  had 

t o do t o sat i sf y  Wi s.  St at .  § 48. 415( 10)  i n t he i nst ant  case was 

t o pr oduce i n t he c i r cui t  cour t ,  as t he c i r cui t  cour t  suggest ed,  

a t r anscr i pt  of  t he Waukesha Count y pr oceedi ngs or  a cor r ect ed 

copy of  t he Waukesha or der .   Ei t her  of  t hese met hods woul d have 

cl ear l y demonst r at ed one way or  t he ot her  whet her  t he pr i or  

t er mi nat i on of  par ent al  r i ght s was on st at ut or y gr ounds.    

¶54 Because par t i al  summar y j udgment  was er r oneous,  I  

woul d r ever se t he ci r cui t  cour t  or der  gr ant i ng par t i al  summar y 

j udgment  and r emand t he mat t er  t o t he c i r cui t  cour t  t o gi ve t he 

Depar t ment  an oppor t uni t y t o pr ove t hat  t he Waukesha Count y 

Ci r cui t  Cour t  " or der ed t he t er mi nat i on of  par ent al  r i ght s [ t o 

Ni col e W. ' s chi l d Rockey]  .  .  .  on one or  mor e of  t he gr ounds 

speci f i ed [ i n Wi s.  St at .  § 48. 415( 10) ] . "   I f  t he Depar t ment  

cannot  of f er  such pr oof ,  t hen t he ci r cui t  cour t  must ,  as Ni col e 

W. ' s br i ef  r equest s,  hol d a t r i al  on Ni col e W. ' s f i t ness as a 

par ent  wi t h r espect  t o Br i anca.           

¶55 I n any event ,  t he cour t ' s  r ewr i t i ng of  t he st at ut e 

shoul d have ended t he maj or i t y opi ni on.   The st at ut e,  as 

r ewr i t t en by t he maj or i t y opi ni on,  di sposes f ul l y of  t he case.   

Never t hel ess,  t he maj or i t y opi ni on r eaches out  t o di scuss and 

deci de ot her  i ssues.   I t  t r i es t o bol st er  i t s opi ni on,  

decl ar i ng,  wi t hout  any basi s,  an er r or  i n t he or der  ( maj or i t y 

op. ,  ¶24) ,  and r el y i ng on a pr esumpt i on of  t he val i di t y of  a 

j udi c i al  pr oceedi ng ( maj or i t y op. ,  ¶¶22- 23) .   I t  seems t o me 

t hat  i t  i s  j ust  as l i kel y t hat  t he or der  was cor r ect  and 
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r ef l ect ed an er r or  at  t he pr oceedi ngs as t hat  t he or der  was i n 

er r or  and t he pr oceedi ngs cor r ect .      

¶56 The maj or i t y opi ni on t hen wander s even mor e br oadl y 

and addr esses col l at er al  at t acks on a pr i or  j udgment  t er mi nat i ng 

par ent al  r i ght s ( maj or i t y op. ,  ¶¶27- 28) ,  al t hough no such 

col l at er al  at t ack has been made i n t he pr esent  case,  and wi nds 

up wi t h an unnecessar y di scussi on of  Ni col e' s Si xt h Amendment  

r i ght  t o counsel  i n t he Waukesha cour t  ( maj or i t y op. ,  ¶¶30- 35) .    

¶57 Even i f  I  agr eed wi t h t he mandat e,  I  woul d not  j oi n 

t hese par t s of  t he maj or i t y opi ni on because t hey ar e not  

necessar y t o a deci s i on i n t hi s case;  I  do not  wr i t e t o t hem now 

because t hey ar e not  act ual l y bef or e t he cour t .   A cour t  shoul d 

not  r each out  and deci de mat t er s not  bef or e i t .   Less i s of t en 

mor e when deci di ng cases bef or e t he cour t .   " I f  an i ssue——no 

mat t er  how i mpor t ant  or  i nt er est i ng——i s not  squar el y pr esent ed 

by a case,  t he cour t  shoul d not  r each out  t o deci de i t .   The 

cour t  wi l l  get  anot her  chance——par t i cul ar l y i f  t he cour t  not es 

t he i ssue but  does not  expr ess any opi ni on on i t . " 6   

¶58 Davi d M.  Bor den,  Associ at e Just i ce of  t he Connect i cut  

Supr eme Cour t ,  of f er ed t he f ol l owi ng advi ce on appel l at e 

deci s i on maki ng:  " [ W] e ought  t o deci de onl y what  t he case f ai r l y 

pr esent s.   Put  anot her  way,  or di nar i l y  we ought  not  r each out  t o 

                                                 
6 See Chi cago Counci l  of  Lawyer s,  Eval uat i on of  t he Uni t ed 

St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t ,  43 DePaul  L.  
Rev.  673,  685- 86 ( Spr i ng 1994)  ( f oot not es omi t t ed) .   The Chi cago 
Counci l  of  Lawyer s conduct ed t he eval uat i on t o pr ovi de 
i nf or mat i on t o j udges on how t hey ar e per cei ved by t he Chi cago 
bar  and t o pr ovi de i nf or mat i on t o l awyer s and l i t i gant s 
pr act i c i ng i n t he Sevent h Ci r cui t .  
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deci de what  i s not  r easonabl y necessar y t o t he deci s i on,  even 

t hough we ar e convi nced t hat  what  we have t o say i n t hat  r egar d 

i s cor r ect . " 7 

¶59 For  t he r easons set  f or t h,  I  di ssent .   

¶60 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR. ,  j oi n t hi s opi ni on.  

 

                                                 
7 Hon.  Davi d M.  Bor den,  Some Neut r al  Pr i nci pl es Revi s i t ed,  

27 Conn.  L.  Rev.  1,  13 ( Fal l  1994) .  
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