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(L.C. No. 2004CV614)

STATE OF W SCONSI N ) I N SUPREME COURT

Affordable Erecting, Inc.,
Plaintiff-Appellant-Petitioner, FI LED

V.
JUN 9, 2006

Neosho Tronpler, Inc.,
Cornelia G dark

Def endant - Respondent . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

M1 LOU S B. BUTLER JR, J. Affordable Erecting, Inc.
("Affordable") seeks review of a decision by the court of
appeals affirmng a decision of the Wshington County Circuit
Court, Honorable Annette K  Ziegler, granting dismssal to
Neosho Tronpler, Inc. ("Neosho"). The circuit court determ ned
that the nediation agreenment nmet the statutory requirenents for
a valid settlement under Ws. Stat. § 807.05 (2003-04)! because

Affordable's attorney signed the docunent. The circuit court

L' Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.
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also determned that Affordable was equitably estopped from
pursuing its March 2, 2004, claim against Neosho.

12 The court of appeals determned that the circuit court
erred when it decided that there was a settlenent agreenent
under Ws. Stat. 8§ 807.05, but affirned the <circuit court's
dismssal by applying the doctrine of equitable estoppel.

Affordable Erecting, Inc. v. Neosho Tronpler, Inc., 2005 W App

189, 286 Ws. 2d 403, 703 N.wW2d 737.

13 W agree with the court of appeals. Al t hough the
settlenment agreenent does not neet the statutory requirenents
established in Ws. Stat. § 807.05, we conclude that Affordable
i s nonethel ess estopped from pursuing its claim because Neosho
has proven that actions and non-actions by Affordable induced
reasonable reliance by Neosho to its detrinent. We further
determ ne that the record contains no genuine issues of materi al
fact, and no reasonable alternative inferences that can be drawn
from undi sputed material facts, sufficient to warrant a trial.
We therefore affirmthe court of appeals.

I

14 The material facts are not disputed. On March 22,
2001, Affordable and Neosho contracted to have Affordable
relocate Neosho's equipnent from Hustisford, Wsconsin, to
Hartl and, W sconsin. Affordable noved the equipnent and
demanded paynent. According to Neosho, sone of Neosho's
equi pnent was damaged during the nove due to Affordable's
negl i gence. Neosho therefore refused to pay the $17,877.50
billed by Affordable.
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15 On Cctober 11, 2001, Affordable filed a conplaint in
Washi ngton County Circuit Court claimng breach of contract by
Neosho and requesting approximtely $17,900 in danmages. Neosho
counterclained, alleging breach of contract by Affordable and
common carrier liability, contending that its equipnent was
damaged during the nove and that it was not obligated to pay
Af fordabl e under the terns of their contract.

16 Bot h conpani es' insurance conpani es becane parties to
the suit. Acuity, a Mitual Insurance Conpany and Affordable's
insurer ("Acuity"), joined the suit to defend against Neosho's
count ercl ai ns. General Casualty Conpany of Wsconsin ("General
Casualty”) was permtted to intervene to pursue clains against
Affordable as to its liability for danage to Neosho's equi pnent,
which would otherwise be paid under Neosho's General Casualty
policy.?

17 On April 4, 2002, Honorable David C. Resheske ordered
the four parties to enter into nediation. The parties
participated in the court-ordered nediation on My 21, 2003.
Affordable's attorney, Phillip J. Eckert, attended the nedi ation
unacconpani ed by any other representative from Affordable. The
parties appeared to have reached a settlenent agreenent, wth
Acuity agreeing to pay $12,500 total, inclusive of all costs
di sbursenents, attorney fees, and damages: $5,000 to Neosho,

$3,500 to Affordable, and $4,000 to GCeneral Casualty. The

2 According to the record, General Casualty had paid $10, 000
to Neosho for damages that were the subject of its counterclaim
agai nst Affordabl e.
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agreenent also provided that parties would not bring future
claims or lawsuits against one another arising out of the facts
and issues from the lawsuit, would release each other from any
further liability, and that the settlement woul d be bi nding.

18 Attorneys for Acuity, Ceneral Casualty, and Neosho, as
well as the owner of Neosho, signed the agreement on My 21,
2003. Affordable's attorney also signed the agreenent, but
noted that the "Settlenment [was] contingent on approval from
Tracy Haferkorn [Affordable's owner] by My 22, 2003 [at] 12
p.m" Nothing in the record indicates that Tracy Haferkorn
aut hori zed the settlenent by noon the followi ng day, as required
by the contingency.

19 According to the circuit court's decision in this
case, on May 23, 2003, the circuit court received a letter and a
t el ephone call from the attorney for Ceneral Casual ty,
indicating the case was settled and that a stipulation wuld be

forthcom ng. Affordable v. Neosho, No. 04CVv614, (Washi ngton

County Cir. C. Sept. 20, 2004).

110 On May 29, 2003, Acuity issued checks in the anounts
agreed to in the May 21 settlenent. Acuity mailed the checks,
along with releases, stipulations, and orders for dismssal
according to the terns of the settlenent agreenent, on June 4,
2003. Acuity signed the docunents on May 28, 2003, and Neosho
and General Casualty signed the docunents on June 9, 2003, and
cashed the checks issued by Acuity. Although Affordable did not

sign the docunents, Attorney Eckert held Affordable's settlenent
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check in his trust account and did not return the npbney to
Acuity for nore than seven nonths.

11 An affidavit by Eckert, submtted to the <circuit
court, indicates that at some point approximtely three weeks
after the May 22, 2003, 12:00 p.m deadline, Janice Haferkorn?®
informed Eckert that Affordable approved the settlenent.
According to the affidavit and Affordable's representations at
oral argunent, Affordable's acceptance of the settlenent terns
was communi cated to Acuity. Mor eover, Eckert called the court
and indicated they had signed a stipulation on June 25, 2003.
Affordable v. Neosho, No. 04Cv614, (Washington County Cr. C.

Sept. 20, 2004). Several weeks later, Janice Haferkorn
retracted this statenent, inform ng Eckert that Affordable would
not approve the settlenent.

112 Because the circuit court had received no witten
settlenment agreenent from the parties by July 24, 2003, the
court notified the parties it would dismss the case in 20 days
unl ess good cause was shown. Five days later, General Casualty
sent a letter to the other parties requesting conpletion of the
formalized settl enent.

13 On August 13, 2003, nearly two years after Affordable
filed its original claim Judge Resheske executed a D sm ssal

Order for the original case filed in Washington County, finding

3 Janice Haferkorn is an enployee of Affordable and the wife
of Affordable's owner, Tracy Haferkorn.
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the matter had not been diligently prosecuted. The court
di sm ssed the case w thout prejudice.

14 Following the circuit court's order, on August 18,
2003, Neosho sent a letter to Affordable requesting conpletion
of the formalized settlenent.

115 On Decenber 10, 2003, Affordable hired new counsel and
the circuit court signed an order for the substitution of
Af fordabl e' s attorney.

116 Approximately eight nonths after Affordable received
the check issued by Acuity pursuant to the terns of the May 21,
2003, settlenent agreenent, Affordable returned the noney to
Acuity.

117 On March 2, 2004, Affordable filed a conplaint in
Waukesha County virtually identical to its October 11, 2001,
conplaint, alleging the sane facts and making the sane claim
agai nst Neosho as in its original conplaint. Neosho filed a
counterclaim asserting the sane argunents as before, as well as
a breach of the settlenment claim Neosho also filed a notion to
enforce the settlement and dismss Affordable's claim wth
prej udi ce. Affordabl e responded that it had never approved the
settlenment, and noved to dismss the counterclains on the ground
that Neosho released any clains pursuant to the settlenent and
received paynent. The Washington County GCircuit Court,

Honorable Annette K  Ziegler, granted Neosho's notion and

* The original suit was filed in Wshington County. Thi s
suit was filed in Waukesha County. However, by stipulation, the
second suit was transferred to Washi ngton County.

6
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di sm ssed Affordable's conplaint with prejudice, concluding that
Af fordabl e and Neosho had entered into a valid and enforceable
settl enment agr eenent under Ws. Stat. 8 807.05 and al so
concluding that Affordable was equitably estopped from
reasserting its claimagai nst Neosho.

118 Affordabl e appeal ed. On July 6, 2005, the court of
appeal s reviewed the case as a sunmary judgnent order and, in a
publ i shed opinion, overruled the circuit court's determnation
that the nediation agreenment conplied with Ws. Stat. § 807.05,
but affirmed the dismssal, concluding that Affordable was
equi tably estopped from pursuing the claim?®

I

119 Although the circuit court granted Neosho's notion to
dism ss, because the court relied on information outside the
pl eadings, |ike the court of appeals, we review the circuit
court's decision as a grant of sunmary judgnent in favor of
Neosho. Ws. Stat. 8§ 802.06(3). Summary  j udgnent IS
appropriate "if the pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgment as a matter of law" Ws. Stat. § 802.08(2). e

review summary judgnment de novo, viewing the facts in the |ight

> Aifordable Erecting, Inc. v. Neosho Tronpler, Inc., 2005
W App 189, 9113, 23, 26, 286 Ws. 2d 403, 703 N.w2d 737.
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nost favorable to the non-noving party, Affordable, and neking

all reasonable inferences in Affordable's favor. See Johnson v.

Rogers Menorial Hosp., Inc., 2005 W 114, 930, 283 Ws. 2d 384,

700 N.W2d 27.

120 We are asked to determne whether the circuit court
properly concl uded t hat t he statutory requirenments of
Ws. Stat. 8§ 807.05 were net. In this case, the parties agree
that the facts are undi sputed. Whether undisputed facts fulfill
a statutory requirenment is a question of |law, reviewed de novo.

lde v. LIRC, 224 Ws. 2d 159, 166, 589 N.W2d 363 (1999).

21 W are also asked to determne whether equitable
estoppel bars Affordable's claimin this case. In general, when
the facts are undi sputed, or when the facts are disputed and the
circuit court's factual findings are not clearly erroneous, this
court reviews the application of equitable estoppel de novo.

Randy A.J. v. Norma 1.J., 2004 W 41, 112, 270 Ws. 2d 384, 677

N.W2d 630 (citing Mlas v. Labor Ass'n of Wsconsin, Inc., 214

Ws. 2d 1, 8, 571 N.W2d 656 (1997)). Because we are review ng
a grant of summary judgnent, however, if the facts are disputed,

then summary judgnent is inproper. Village of Hobart v. Brown

County, 2005 W 78, 9118-21, 281 Ws. 2d 628, 698 N.W2d 83. On
the other hand, if undisputed facts in the record lead to the
conclusion that the elenents of equitable estoppel are present,
and no alternate view of the facts supports a contrary
conclusion, the decision to apply the doctrine of equitable

estoppel is wthin the circuit court's discretion. Sal veson v.

Douglas County, 2001 W 100, 138, 245 Ws. 2d 497, 630

8
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N.W2d 182; State v. Petty, 201 Ws. 2d 337, 342, 346-47, 548

N. W2d 817 (1996).
11
122 We Dbegin our analysis of whether the settlenent
agreement nmet the requirenents of Ws. Stat. 8§ 807.05 by
exam ning the text of that statute. Qur analysis begins wth
the statutory |anguage because we assune the |egislature neans

what it wites. State ex rel. Kalal v. Crcuit Court for Dane

County, 2004 W 58, 9145, 271 Ws. 2d 633, 681 N.w2d 110. The

rel evant statute states, in full:

No agreenent, stipulation, or consent between the
parties or their attorneys, in respect to the
proceedings in an action or special proceeding shall
be binding unless made in court or during a proceedi ng
conducted under s. 807.13 or 967.08 and entered in the
mnutes or recorded by the reporter, or made in
witing and subscribed by the party to be bound
thereby or the party's attorney.

Ws. Stat. § 807.05 (enphasis added).

23 This statute creates additional requirenents that nust
be net in order for an otherwise valid oral agreenent to be
enforceable "when the agreenent is reached in the course of a

claimthat is in the process of adjudication.” Kocinski v. Hone

Ins. Co., 154 Ws. 2d 56, 67-68, 452 N W2d 360 (1990). "An
oral contract reached by stipulation in the course of court
proceedings is wunenforceable wunless formalized in the way
required by sec. 807.05." Id. The purpose of this rule is "to
prevent disputes and uncertainties as to what was agreed upon."

Adel neyer v. Ws. Elec. Power Co., 135 Ws. 2d 367, 372, 400
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N.W2d 473 (C. App. 1986) (citations omtted). In this case,
because the settlenment was not made in court and on the record,
Ws. Stat. 8§ 807.05 unanbi guously requires the settlenent to be
menorialized in witing and subscribed® by each party or its
att or ney.

124 Al though the My 21, 2003, settlenent agreenent was
clearly in witing and counsel for Acuity, General Casualty, and
Neosho, as well as the owner of Neosho, signed the agreenent,
when Affordable's attorney signed the agreenent, he noted that
Affordable's acceptance was contingent on Affordable's owner
consenting to the agreenent by noon the follow ng day. It is
undi sputed that this contingency was not net. Therefore, we
must determ ne whether the requirenents of Ws. Stat. § 807.05
are satisfied when a party's attorney has signed the agreenent
but added a contingency that was not fulfilled.

25 Affordable contends that because the contingency was
not net, the circuit court erred when it found the settlenent
agreenent in conpliance with Ws. Stat. § 807.05. Neosho
asserts that Affordable's attorney assured the other parties
involved in the litigation that Affordable would approve the
settlenment and failed to inform any party that Affordable
rejected the settlenent until nonths after all other parties

performed all of their obligations. Neosho further asserts that

® "IT]he requirenent that a name be 'subscribed is to be
di sti ngui shed from the requi r ement t hat t here be a
"signature.' . . . A signature is not required by sec. 807.05."
Kocinski v. Honme Ins. Co., 154 Ws. 2d 56, 64, 452 N W2d 360
(1990) .

10
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Affordable failed to respond to Acuity's June 4, 2003, letter to
Neosho, General Casualty, and Affordable, which announced that
the case had settled and contained a check for the anount agreed
upon at the May 21, 2003, nediation.

126 The court of appeal s agreed wth Affordable,
concluding that even though Affordable's attorney assured the
other parties that Affordable would approve the settlenent
agreenent, "verbal assurances of Affordable's attorney do not
satisfy the statutory requirenent that an agreenent be

"subscribed” by a party or the party's counsel.” Af f or dabl e,

286 Ws. 2d 403, f{1s3. The court of appeals concluded that the
statutory requirenents of Ws. Stat. 8§ 807.05 are an exception
to the general rule that oral agreenents are binding. 1d., 14.
We agree with the court of appeals.

27 This court's reasoning and conclusions in Kocinski,
154 Ws. 2d 56, are instructive. In that case, Kocinski's
attorney and the attorney for the Gty of MIlIwaukee orally
agreed to settlenent ternms during a tel ephone conversation. |1d.
at 60-61. Kocinski's attorney nenorialized their agreenent in a
letter to the MIlwaukee City Attorney. Id. The letter
indicated that the settlenment was contingent on the approval of
the Common Council of the Gty of Ml waukee. Id. at 61.
However, Kocinski w thdrew her consent to the settlenent shortly
after the offer was nmailed to the Gty Attorney. Id. This
objection and w thdrawal occurred prior to the satisfaction of
the contingency, as the MIwaukee Commobn Council had not yet
approved the settlenment. 1d. This court concluded that because

11
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Koci nski's revocation was comunicated to the Gty prior to the
Cty's witten acceptance, the offer was properly revoked and an
enforceabl e settlenent was never reached. 1d. at 71

128 When terns of a contract specify that the contract
must be accepted wthin a particular period of time, the
contract nust be accepted wthin the tinme limt expressed.

Conrad M| waukee Corp. v. Wasilewski, 30 Ws. 2d 481, 485-86,

141 N.W2d 240 (1966) (concluding that acceptance of a contract

must be nmade within the time [imt prescribed.); C. G Schm dt

Inc. v. Tiedke, 181 Ws. 2d 316, 321, 510 NW2d 756 (Ct. App

1993) ("Ordinarily, a contract cannot be fornmed if acceptance
does not occur wthin the time provided in the offer.") (citing

Atlee v. Bartholonmew, 69 Ws. 43, 49-50, 33 N W 110 (1887)).

In the present case, Affordable's attorney nmde the WMy 21,
2003, settlenent agreenent contingent on Haferkorn's consent by
noon the follow ng day. Haf erkorn did not consent to the
settl enment agr eenment by the deadline <created by this
conti ngency. Therefore, because the parties failed to agree to
a settlenent within the tinme period expressed by Haferkorn's
contingency, the May 21, 2003, settlenent is not enforceable.

129 Moreover, subsequent actions by the parties cannot
fulfill the statutory requirenents. The court of appeals has
previously rejected the argunent that a party may "subscribe" to

an agreenment by his or her conduct. Laska v. Laska, 2002 W App

132, 911, 255 Ws. 2d 823, 646 N W2d 393. The Laska court
concluded that the plain neaning of the term "subscribe"

requires that the parties' assent or approval be formalized on

12
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t he docunent itself. Id., Y12 (citing Kocinski, 154 Ws. 2d at
67-68) . Simlarly, this court has declined to elevate a
t el ephone conversation wth opposing counsel, where counsel

stated that a witten stipulation would be filed but never was,
to the status of a stipulation conformng to the requirenents of

the statute. Sheridan v. Sheridan, 65 Ws. 2d 504, 512, 223

N. W2d 557 (1974).°

130 Neither the wuntinely oral assurances by Affordable's
attorney to the other parties, nor its attorney's call notifying
the court that a settlenent had been reached, satisfy the
contingency set forth in the My 21, 2003, agreenent .
Furthernore, Affordable's subsequent conduct fails to satisfy
the statutory requi renents that a settlenent nmust be
"subscribed" by the party or the party's counsel.?® See
Ws. Stat. § 807.05. Because the record contains no wvalid
witten settlenent agreenent properly subscribed by all parties,
we conclude that there exists no enforceable settlenent

agreenent under § 807.05.

" The predecessor statute, Ws. Stat. § 269.46(2)(1973-74),
provi ded:

No agreenent, stipulation or consent, between the
parties or their attorneys, in respect to the
proceedings in an action or special proceeding, shall
be binding unless nade in court and entered in the
mnutes or made in witing and subscribed by the party
to be bound thereby or by his attorney.

8 Even if we were to construe (we do not) a timely ora
response as having satisfied the statutory requirenments, as the
deadline was contained in the witten agreenent, it is clear
that no such response was tinely nmade that satisfied the
conti ngency.

13
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131 Concl udi ng t hat t he requirenents of
Ws. Stat. 8§ 807.05 were not net and therefore no settlenent
agreenent is enforceable against Affordable, we next exanm ne
whet her Affordable may pursue its March 2, 2004, claim against
Neosho.

132 Wsconsin Stats. 8§ 807.05 is rooted in the statute of
frauds, which provides that particular contracts wll not be
enforced unless they are in witing. Adel neyer, 135 Ws. 2d at
371-72. The purpose of requiring certain contracts to be in
witing is to "prevent disputes and uncertainties as to what was
agreed upon." Id. at 372 (citations omtted). Requiring a
contract to be in witing, however, "was intended to prevent
fraud and perjury, not to give one party or another a technical

escape from a fair and definite agreenent.” UusS Gl Co. v.

M dwest Auto Care Servs., | nc., 150 Ws. 2d 80, 90, 440

N.W2d 825 (Ct. App. 1989) (footnote omtted). Therefore, even
when the statute of frauds requires a contract be in witing,
courts wll enploy the equitable renedy of estoppel in order to
avoid an unjust result. Id. "Wen the elenents of equitable
estoppel are net, the equities of the situation take the
transaction out of the statute of frauds, and the contract is
enforceable according to its terns." | d. Consequent |y,
al though Ws. Stat. § 807.05 requires a settlenent agreenent to
be formalized in a particular mnmanner, we conclude that the

doctrine of equitable estoppel can be applied to settlenent

14
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agreenents that fail to neet the requirenent of 8§ 807.05 if all
el emrents of the estoppel doctrine are net.

133 There are four elenents of equitable estoppel: (1)
action or non-action; (2) on the part of one against whom
estoppel is asserted; (3) which induces reasonable reliance
thereon by the other, either in action or non-action; (4) which
is to the relying party's detrinent. Hobart, 281 Ws. 2d 628,
136.

134 Affordable concedes that the first two elenents have
been net. We therefore exam ne whether the undisputed facts,
and any reasonable inferences drawn from the undi sputed facts in
the light nost favorable to Affordable, support a finding that
the third and fourth elenents of estoppel are present, and, if
so, whether the circuit court properly exercised its discretion
in applying the doctrine.

A

135 Affordable <contends that there is nothing that
Affordable did or failed to do that wuld have induced
reasonabl e reliance by Neosho. According to Affordable, Neosho
knew or should have known that there was no valid settlenent
agreenent when Affordable did not consent to the My 21, 2003,
settl enment agreenent by noon on May 22, 2003, as required by
Af f ordabl e' s conti ngency.

136 Neosho asserts t hat it reasonabl y relied on
Affordable's representations that Affordable would agree to the
settlenment and on the fact that Neosho received a settlenent
check from Acuity, Affordable's insurer. In addition, Neosho

15
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contends it reasonably relied on the fact that Affordable did
not hing when Acuity sent the check acconpanied by a letter
stating that the case was settled, and did nothing when the
circuit court dismssed the original case for its failure to
prosecut e. Toget her, what Affordable did and did not do,
according to Neosho, resulted in Neosho's reasonable reliance
that the case had been settl ed.

137 The court of appeals agreed with Neosho and found that
the circuit court properly determned that Neosho (as well as
Acuity and GCeneral Casualty) reasonably relied on the My 21,
2003, settlenent agreenent. The court of appeals concluded that
the facts in the record supported a finding that Neosho
reasonabl y bel i eved Af f or dabl e accepted t he settl enent.
Af fordable, 286 Ws. 2d 403, {19.

138 Because this case involves a review of a grant of
summary judgnment for Neosho, we nust make every inference from
the undisputed facts in favor of Affordable. Upon review, we
conclude that the record supports the conclusions by the circuit
court and the court of appeals, which determ ned that Neosho
reasonably relied on Affordabl e's actions and non-actions.

139 Affordable's attorney assured Neosho that Affordable
woul d approve the settlenent. Affordable also notified its
attorney, who notified Acuity, that Affordable accepted the
terns of the settlenent. In addition, Neosho received a letter
from Acuity that announced the case had settled and was
acconpani ed by releases, stipulations, and orders for dismssal,
as well as Acuity's paynent to Neosho of $5,000, per the terns

16
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of the settlenent agreenent, and Affordable made no efforts to
correct or clarify its position regarding the correspondence to
Neosho from Acuity. Simlarly, Affordable took no action when,
al nost two years after Affordable filed its original claim the
circuit court warned the parties it wuld dismss the case for
failure to prosecute, and later dismssed the case because the
matter had not been diligently prosecuted.

40 The actions and non-actions by Affordable lead to only
one reasonable inference: that Affordable accepted the terns of
the May 21, 2003, settlement. Affordable had know edge that the
other parties were relying upon the settlenent agreenent, yet
made no attenpt to clarify its position. This court has
previously concluded that a party's failure to act can anmount to

acqui escence by silence. Wsconsin Brick & Block Corp. .

Vogel, 54 Ws. 2d 321, 328, 195 N W2d 664 (1972) (reasoning
that the party "had actual know edge of the sale and know edge
the other parties were relying upon the sale and it made no
protest wunder circunstances when a protest ought to have been
made by a reasonable [person]."). When Acuity informed the
other parties that the case was settled, Affordable remained
silent. Wen the circuit court notified the parties that it
would dismss the case for failure to prosecute, Affordable
remai ned silent. Af fordable remained silent even though it had
actual knowl edge that the other parties were relying on the
settl enment agreenent.

41 Reviewing all of Affordable's actions and non-actions
together, the only reasonable inference that Neosho could have

17
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made was that Affordable accepted the terns of the settlenent.
W therefore conclude that Neosho reasonably inferred that
Af fordabl e had accepted the settl enent.
B
42 In addition to the requirenment that Neosho's belief
was reasonable, Affordable's actions or non-actions nust have

caused Neosho to change its position to its detrinent. M| as,

214 Ws. 2d at 13.
143 Although silence or non-action generally cannot be

construed as acceptance, Shearer v. Dunn County Farners Mit.

Ins. Co., 39 Ws. 2d 240, 246-47, 159 N.W2d 89 (1968) (citing
Shakman v. United States Credit Sys. Co., 92 Ws. 366, 375, 66

N.W 528 (1896)), this court has previously concluded that when
a party's silence leads others to believe that the offer has
been accepted, acceptance may be inferred if the party's conduct
causes others to change their position to their detrinment,
satisfying the elenents of equitable estoppel. Vogel , 54
Ws. 2d at 328.

144 Affordable asserts that Neosho has lost neither time
nor resources in defending the original claim because it had
only nediated the claimand the claimhad not gone to trial, and
that nediation conferences often end wth no settlenent.
Affordabl e also asserts that the approximate ten-nonth delay in
refiling this claimis not detrinental to Neosho.

45 In contrast, Neosho contends that it relied on
Affordable's actions and non-actions to its detrinent by
foregoing legal alternatives, spending substantial resources
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litigating the case the first time, and spending additional
resources defendi ng agai nst the present claim

146 Upon review, we find no view of the facts that
reasonably supports Affordable's position. Under the terns of
the May 21, 2003, settlenent, Neosho accepted $5,000 from
Acuity, and agreed not to bring future clains or |awsuits
agai nst Affordable arising out of the facts and issues from the
| awsui t . This $5,000 paynent was $74,000 |ess than the anount
Neosho clained it was owed by Affordable.?® Because Neosho
believed it had reached a settlenent with Affordable, Neosho
relinquished all other legal clainms, including a suit against
Affordable for full restitution.

147 MNoreover, believing that Affordable had agreed to the
terms of the settlenent, Neosho did not object when the circuit
court dismssed the case wthout prejudice for Affordable's
failure to prosecute the case. Under Wsconsin law, a di sm ssal
for failure to prosecute should "operate[]as an adjudication on
the nmerits . . . ." Ws. Stat. 8 805.03. Neosho did not object
to the circuit court inproperly dismssing the case wthout
prejudi ce because Neosho reasonably believed Affordable had
agreed to the ternms of the settlenent. Because the case was
di sm ssed without prejudice, Affordable was not precluded from

refiling the sanme <clains, and Neosho has been forced to

® According to Neosho's counterclaim filed on April 19,
2004, Affordable caused significant property damage to a | athe,
resulting in actual danages in excess of $25,000 to repair the
damaged | at he. Neosho further <clained that it sustained
addi ti onal danmages in excess of $54, 000.
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relitigate the same clains already raised and dism ssed for
failure to prosecute five years earlier. Neosho has expended
numerous additional resources to defend against this second
i ncarnation of the sane clains.

148 The record clearly supports the conclusion that
Affordabl e's actions and non-actions caused Neosho to change its
position to Neosho's detrinent.

49 Finding that the record supports the conclusion that
all the elenents of equitable estoppel have been net, we also
conclude that the circuit court did not erroneously exercise its
di scretion when it applied the estoppel doctrine. Review ng the
record and the trial court's findings, and considering the
overall conduct of Affordable, we conclude that the reliance by
Neosho was reasonable. Affordable's acts and om ssions, such as
its failure to object to the settlement checks issued by Acuity,
i nduced Neosho to rely to its detrinent. It would be unjust to
allow Affordable to now pursue its clains against Neosho. e
conclude, therefore, that the trial court properly invoked the
doctrine of equitable estoppel.

\

150 Finally, we address whether summary judgnent was
appropriately granted. Summary judgnent is appropriate "if the
pl eadi ngs, deposi tions, answer s to i nterrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law "
Ws. Stat. § 802.08(2).
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151 We agree with the court of appeals that the materia
facts wunderlying the disputed settlenment agreenent are that
Affordable's attorney included a contingency on the nediated
agreenent that was never net, and that Tracy Haferkorn never

subscribed to the formalized settlenent docunent. Af f or dabl e

286 Ws. 2d 403, 9125. As such, we agree that only questions of
| aw remai ned: (1) "whether the nediated agreenent confornmed to
the requirements for an agreenment under Ws. Stat. § 807.05; "1
and (2) whether the doctrine of equitable estoppel was properly
applied by the circuit court to preclude Affordable from
proceeding on its claim Based on our review of the record,
because we conclude that there exists no genuine issues of
material fact, nor reasonable alternative inferences that my be
drawn from the undisputed facts in favor of Affordable's
position, we conclude that the circuit court appropriately
granted summary judgnment in favor of Neosho.
VI

152 We conclude that the circuit court properly granted
Neosho summary judgnment when it determned that Affordable's
claimwas equitably estopped. Although the settlenment agreenent
does not neet the statutory requirenents established in
Ws. Stat. 8§ 807.05, Affordable is nonetheless estopped from
pursuing its claim because actions and nonactions by Affordable
i nduced reasonable reliance by Neosho to Neosho's detrinent.

The record contains no genuine issues of material fact, and no

10 Affordable, 286 Ws. 2d 403, 925.
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reasonable alternative inferences that can be drawn from
undi sputed material facts, sufficient to warrant a trial. e
therefore affirmthe court of appeals.

By the Court.— The decision of the court of appeals is

af firned.
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