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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Af f or dabl e Er ect i ng,  I nc.  

( " Af f or dabl e" )  seeks r evi ew of  a deci s i on by t he cour t  of  

appeal s af f i r mi ng a deci s i on of  t he Washi ngt on Count y Ci r cui t  

Cour t ,  Honor abl e Annet t e K.  Zi egl er ,  gr ant i ng di smi ssal  t o 

Neosho Tr ompl er ,  I nc.  ( " Neosho" ) .   The ci r cui t  cour t  det er mi ned 

t hat  t he medi at i on agr eement  met  t he st at ut or y r equi r ement s f or  

a val i d set t l ement  under  Wi s.  St at .  § 807. 05 ( 2003- 04) 1 because 

Af f or dabl e' s at t or ney si gned t he document .   The ci r cui t  cour t  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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al so det er mi ned t hat  Af f or dabl e was equi t abl y  est opped f r om 

pur sui ng i t s Mar ch 2,  2004,  c l ai m agai nst  Neosho.    

¶2 The cour t  of  appeal s det er mi ned t hat  t he c i r cui t  cour t  

er r ed when i t  deci ded t hat  t her e was a set t l ement  agr eement  

under  Wi s.  St at .  § 807. 05,  but  af f i r med t he ci r cui t  cour t ' s  

di smi ssal  by appl y i ng t he doct r i ne of  equi t abl e est oppel .   

Af f or dabl e Er ect i ng,  I nc.  v.  Neosho Tr ompl er ,  I nc. ,  2005 WI  App 

189,  286 Wi s.  2d 403,  703 N. W. 2d 737.  

¶3 We agr ee wi t h t he cour t  of  appeal s.   Al t hough t he 

set t l ement  agr eement  does not  meet  t he st at ut or y r equi r ement s 

est abl i shed i n Wi s.  St at .  § 807. 05,  we concl ude t hat  Af f or dabl e 

i s nonet hel ess est opped f r om pur sui ng i t s c l ai m because Neosho 

has pr oven t hat  act i ons and non- act i ons by Af f or dabl e i nduced 

r easonabl e r el i ance by Neosho t o i t s det r i ment .   We f ur t her  

det er mi ne t hat  t he r ecor d cont ai ns no genui ne i ssues of  mat er i al  

f act ,  and no r easonabl e al t er nat i ve i nf er ences t hat  can be dr awn 

f r om undi sput ed mat er i al  f act s,  suf f i c i ent  t o war r ant  a t r i al .   

We t her ef or e af f i r m t he cour t  of  appeal s.  

I  

¶4 The mat er i al  f act s ar e not  di sput ed.   On Mar ch 22,  

2001,  Af f or dabl e and Neosho cont r act ed t o have Af f or dabl e 

r el ocat e Neosho' s equi pment  f r om Hust i sf or d,  Wi sconsi n,  t o 

Har t l and,  Wi sconsi n.   Af f or dabl e moved t he equi pment  and 

demanded payment .   Accor di ng t o Neosho,  some of  Neosho' s 

equi pment  was damaged dur i ng t he move due t o Af f or dabl e' s 

negl i gence.   Neosho t her ef or e r ef used t o pay t he $17, 877. 50 

bi l l ed by Af f or dabl e.    



No.  2004AP2746   

 

3 
 

¶5 On Oct ober  11,  2001,  Af f or dabl e f i l ed a compl ai nt  i n 

Washi ngt on Count y Ci r cui t  Cour t  c l ai mi ng br each of  cont r act  by 

Neosho and r equest i ng appr oxi mat el y $17, 900 i n damages.   Neosho 

count er cl ai med,  al l egi ng br each of  cont r act  by Af f or dabl e and 

common car r i er  l i abi l i t y ,  cont endi ng t hat  i t s  equi pment  was 

damaged dur i ng t he move and t hat  i t  was not  obl i gat ed t o pay 

Af f or dabl e under  t he t er ms of  t hei r  cont r act .      

¶6 Bot h compani es'  i nsur ance compani es became par t i es t o 

t he sui t .   Acui t y,  a Mut ual  I nsur ance Company and Af f or dabl e' s 

i nsur er  ( " Acui t y" ) ,  j oi ned t he sui t  t o def end agai nst  Neosho' s  

count er cl ai ms.   Gener al  Casual t y Company of  Wi sconsi n ( " Gener al  

Casual t y" )  was per mi t t ed t o i nt er vene t o pur sue cl ai ms agai nst  

Af f or dabl e as t o i t s l i abi l i t y  f or  damage t o Neosho' s equi pment ,  

whi ch woul d ot her wi se be pai d under  Neosho' s Gener al  Casual t y 

pol i cy. 2   

¶7 On Apr i l  4,  2002,  Honor abl e Davi d C.  Resheske or der ed 

t he f our  par t i es t o ent er  i nt o medi at i on.   The par t i es 

par t i c i pat ed i n t he cour t - or der ed medi at i on on May 21,  2003.   

Af f or dabl e' s at t or ney,  Phi l l i p J .  Ecker t ,  at t ended t he medi at i on 

unaccompani ed by any ot her  r epr esent at i ve f r om Af f or dabl e.   The 

par t i es appear ed t o have r eached a set t l ement  agr eement ,  wi t h 

Acui t y agr eei ng t o pay $12, 500 t ot al ,  i ncl usi ve of  al l  cost s,  

di sbur sement s,  at t or ney f ees,  and damages:  $5, 000 t o Neosho,  

$3, 500 t o Af f or dabl e,  and $4, 000 t o Gener al  Casual t y.   The 

                                                 
2 Accor di ng t o t he r ecor d,  Gener al  Casual t y had pai d $10, 000 

t o Neosho f or  damages t hat  wer e t he subj ect  of  i t s  count er cl ai m 
agai nst  Af f or dabl e.  
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agr eement  al so pr ovi ded t hat  par t i es woul d not  br i ng f ut ur e 

c l ai ms or  l awsui t s agai nst  one anot her  ar i s i ng out  of  t he f act s 

and i ssues f r om t he l awsui t ,  woul d r el ease each ot her  f r om any 

f ur t her  l i abi l i t y ,  and t hat  t he set t l ement  woul d be bi ndi ng.  

¶8 At t or neys f or  Acui t y,  Gener al  Casual t y,  and Neosho,  as 

wel l  as t he owner  of  Neosho,  s i gned t he agr eement  on May 21,  

2003.   Af f or dabl e' s at t or ney al so s i gned t he agr eement ,  but  

not ed t hat  t he " Set t l ement  [ was]  cont i ngent  on appr oval  f r om 

Tr acy Haf er kor n [ Af f or dabl e' s owner ]  by May 22,  2003 [ at ]  12 

p. m. "   Not hi ng i n t he r ecor d i ndi cat es t hat  Tr acy Haf er kor n 

aut hor i zed t he set t l ement  by noon t he f ol l owi ng day,  as r equi r ed 

by t he cont i ngency.    

¶9 Accor di ng t o t he c i r cui t  cour t ' s  deci s i on i n t hi s 

case,  on May 23,  2003,  t he c i r cui t  cour t  r ecei ved a l et t er  and a 

t el ephone cal l  f r om t he at t or ney f or  Gener al  Casual t y,  

i ndi cat i ng t he case was set t l ed and t hat  a st i pul at i on woul d be 

f or t hcomi ng.   Af f or dabl e v.  Neosho,  No.  04CV614,  ( Washi ngt on 

Count y Ci r .  Ct .  Sept .  20,  2004) .    

¶10 On May 29,  2003,  Acui t y i ssued checks i n t he amount s 

agr eed t o i n t he May 21 set t l ement .   Acui t y mai l ed t he checks,  

al ong wi t h r el eases,  st i pul at i ons,  and or der s f or  di smi ssal  

accor di ng t o t he t er ms of  t he set t l ement  agr eement ,  on June 4,  

2003.   Acui t y s i gned t he document s on May 28,  2003,  and Neosho 

and Gener al  Casual t y s i gned t he document s on June 9,  2003,  and 

cashed t he checks i ssued by Acui t y.   Al t hough Af f or dabl e di d not  

s i gn t he document s,  At t or ney Ecker t  hel d Af f or dabl e' s set t l ement  
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check i n hi s t r ust  account  and di d not  r et ur n t he money t o 

Acui t y f or  mor e t han seven mont hs.    

¶11 An af f i davi t  by Ecker t ,  submi t t ed t o t he c i r cui t  

cour t ,  i ndi cat es t hat  at  some poi nt  appr oxi mat el y t hr ee weeks 

af t er  t he May 22,  2003,  12: 00 p. m.  deadl i ne,  Jani ce Haf er kor n3 

i nf or med Ecker t  t hat  Af f or dabl e appr oved t he set t l ement .   

Accor di ng t o t he af f i davi t  and Af f or dabl e' s r epr esent at i ons at  

or al  ar gument ,  Af f or dabl e' s accept ance of  t he set t l ement  t er ms 

was communi cat ed t o Acui t y.    Mor eover ,  Ecker t  cal l ed t he cour t  

and i ndi cat ed t hey had si gned a st i pul at i on on June 25,  2003.   

Af f or dabl e v.  Neosho,  No.  04CV614,  ( Washi ngt on Count y Ci r .  Ct .  

Sept .  20,  2004) .   Sever al  weeks l at er ,  Jani ce Haf er kor n 

r et r act ed t hi s s t at ement ,  i nf or mi ng Ecker t  t hat  Af f or dabl e woul d 

not  appr ove t he set t l ement .    

¶12 Because t he ci r cui t  cour t  had r ecei ved no wr i t t en 

set t l ement  agr eement  f r om t he par t i es by Jul y 24,  2003,  t he 

cour t  not i f i ed t he par t i es i t  woul d di smi ss t he case i n 20 days 

unl ess good cause was shown.   Fi ve days l at er ,  Gener al  Casual t y 

sent  a l et t er  t o t he ot her  par t i es r equest i ng compl et i on of  t he 

f or mal i zed set t l ement .  

¶13 On August  13,  2003,  near l y t wo year s af t er  Af f or dabl e 

f i l ed i t s or i gi nal  c l ai m,  Judge Resheske execut ed a Di smi ssal  

Or der  f or  t he or i gi nal  case f i l ed i n Washi ngt on Count y,  f i ndi ng 

                                                 
3 Jani ce Haf er kor n i s an empl oyee of  Af f or dabl e and t he wi f e 

of  Af f or dabl e' s owner ,  Tr acy Haf er kor n.   
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t he mat t er  had not  been di l i gent l y pr osecut ed.   The cour t  

di smi ssed t he case wi t hout  pr ej udi ce.  

¶14 Fol l owi ng t he ci r cui t  cour t ' s  or der ,  on August  18,  

2003,  Neosho sent  a l et t er  t o Af f or dabl e r equest i ng compl et i on 

of  t he f or mal i zed set t l ement .  

¶15 On December  10,  2003,  Af f or dabl e hi r ed new counsel  and 

t he ci r cui t  cour t  s i gned an or der  f or  t he subst i t ut i on of  

Af f or dabl e' s at t or ney.    

¶16 Appr oxi mat el y ei ght  mont hs af t er  Af f or dabl e r ecei ved 

t he check i ssued by Acui t y pur suant  t o t he t er ms of  t he May 21,  

2003,  set t l ement  agr eement ,  Af f or dabl e r et ur ned t he money t o 

Acui t y.   

¶17 On Mar ch 2,  2004,  Af f or dabl e f i l ed a compl ai nt  i n 

Waukesha Count y v i r t ual l y i dent i cal  t o i t s Oct ober  11,  2001,  

compl ai nt ,  al l egi ng t he same f act s and maki ng t he same cl ai m 

agai nst  Neosho as i n i t s or i gi nal  compl ai nt . 4  Neosho f i l ed a 

count er cl ai m,  asser t i ng t he same ar gument s as bef or e,  as wel l  as 

a br each of  t he set t l ement  c l ai m.   Neosho al so f i l ed a mot i on t o 

enf or ce t he set t l ement  and di smi ss Af f or dabl e' s c l ai m wi t h 

pr ej udi ce.   Af f or dabl e r esponded t hat  i t  had never  appr oved t he 

set t l ement ,  and moved t o di smi ss t he count er cl ai ms on t he gr ound 

t hat  Neosho r el eased any cl ai ms pur suant  t o t he set t l ement  and 

r ecei ved payment .   The Washi ngt on Count y Ci r cui t  Cour t ,  

Honor abl e Annet t e K.  Zi egl er ,  gr ant ed Neosho' s mot i on and 

                                                 
4 The or i gi nal  sui t  was f i l ed i n Washi ngt on Count y.   Thi s 

sui t  was f i l ed i n Waukesha Count y.   However ,  by st i pul at i on,  t he 
second sui t  was t r ansf er r ed t o Washi ngt on Count y.  
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di smi ssed Af f or dabl e' s compl ai nt  wi t h pr ej udi ce,  concl udi ng t hat  

Af f or dabl e and Neosho had ent er ed i nt o a val i d and enf or ceabl e 

set t l ement  agr eement  under  Wi s.  St at .  § 807. 05 and al so 

concl udi ng t hat  Af f or dabl e was equi t abl y est opped f r om 

r easser t i ng i t s c l ai m agai nst  Neosho.    

¶18 Af f or dabl e appeal ed.   On Jul y 6,  2005,  t he cour t  of  

appeal s r evi ewed t he case as a summar y j udgment  or der  and,  i n a 

publ i shed opi ni on,  over r ul ed t he ci r cui t  cour t ' s  det er mi nat i on 

t hat  t he medi at i on agr eement  compl i ed wi t h Wi s.  St at .  § 807. 05,  

but  af f i r med t he di smi ssal ,  concl udi ng t hat  Af f or dabl e was 

equi t abl y est opped f r om pur sui ng t he cl ai m. 5   

I I  

¶19 Al t hough t he ci r cui t  cour t  gr ant ed Neosho' s mot i on t o 

di smi ss,  because t he cour t  r el i ed on i nf or mat i on out si de t he 

pl eadi ngs,  l i ke t he cour t  of  appeal s,  we r evi ew t he ci r cui t  

cour t ' s  deci s i on as a gr ant  of  summar y j udgment  i n f avor  of  

Neosho.   Wi s.  St at .  § 802. 06( 3) .   Summar y j udgment  i s 

appr opr i at e " i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  § 802. 08( 2) .   We 

r evi ew summar y j udgment  de novo,  v i ewi ng t he f act s i n t he l i ght  

                                                 
5 Af f or dabl e Er ect i ng,  I nc.  v.  Neosho Tr ompl er ,  I nc. ,  2005 

WI  App 189,  ¶¶13,  23,  26,  286 Wi s.  2d 403,  703 N. W. 2d 737.   
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most  f avor abl e t o t he non- movi ng par t y,  Af f or dabl e,  and maki ng 

al l  r easonabl e i nf er ences i n Af f or dabl e' s f avor .   See Johnson v.  

Roger s Memor i al  Hosp. ,  I nc. ,  2005 WI  114,  ¶30,  283 Wi s.  2d 384,  

700 N. W. 2d 27.  

¶20 We ar e asked t o det er mi ne whet her  t he c i r cui t  cour t  

pr oper l y concl uded t hat  t he st at ut or y r equi r ement s of  

Wi s.  St at .  § 807. 05 wer e met .   I n t hi s case,  t he par t i es agr ee 

t hat  t he f act s ar e undi sput ed.   Whet her  undi sput ed f act s f ul f i l l  

a st at ut or y r equi r ement  i s a quest i on of  l aw,  r evi ewed de novo.   

I de v.  LI RC,  224 Wi s.  2d 159,  166,  589 N. W. 2d 363 ( 1999) .  

¶21 We ar e al so asked t o det er mi ne whet her  equi t abl e 

est oppel  bar s Af f or dabl e' s c l ai m i n t hi s case.   I n gener al ,  when 

t he f act s ar e undi sput ed,  or  when t he f act s ar e di sput ed and t he 

ci r cui t  cour t ' s  f act ual  f i ndi ngs ar e not  c l ear l y  er r oneous,  t hi s  

cour t  r evi ews t he appl i cat i on of  equi t abl e est oppel  de novo.   

Randy A. J.  v.  Nor ma I . J. ,  2004 WI  41,  ¶12,  270 Wi s.  2d 384,  677 

N. W. 2d 630 ( c i t i ng Mi l as v.  Labor  Ass' n of  Wi sconsi n,  I nc. ,  214 

Wi s.  2d 1,  8,  571 N. W. 2d 656 ( 1997) ) .   Because we ar e r evi ewi ng 

a gr ant  of  summar y j udgment ,  however ,  i f  t he f act s ar e di sput ed,  

t hen summar y j udgment  i s i mpr oper .   Vi l l age of  Hobar t  v.  Br own 

Count y,  2005 WI  78,  ¶¶18- 21,  281 Wi s.  2d 628,  698 N. W. 2d 83.   On 

t he ot her  hand,  i f  undi sput ed f act s i n t he r ecor d l ead t o t he 

concl usi on t hat  t he el ement s of  equi t abl e est oppel  ar e pr esent ,  

and no al t er nat e v i ew of  t he f act s suppor t s a cont r ar y 

concl usi on,  t he deci s i on t o appl y t he doct r i ne of  equi t abl e 

est oppel  i s  wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   Sal veson v.  

Dougl as Count y,  2001 WI  100,  ¶38,  245 Wi s.  2d 497,  630 
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N. W. 2d 182;  St at e v.  Pet t y,  201 Wi s.  2d 337,  342,  346- 47,  548 

N. W. 2d 817 ( 1996) .  

I I I  

¶22 We begi n our  anal ysi s of  whet her  t he set t l ement  

agr eement  met  t he r equi r ement s of  Wi s.  St at .  § 807. 05 by 

exami ni ng t he t ext  of  t hat  st at ut e.   Our  anal ysi s begi ns wi t h 

t he st at ut or y l anguage because we assume t he l egi s l at ur e means 

what  i t  wr i t es.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The 

r el evant  st at ut e st at es,  i n f ul l :  

No agr eement ,  st i pul at i on,  or  consent  bet ween t he 
par t i es or  t hei r  at t or neys,  i n r espect  t o t he 
pr oceedi ngs i n an act i on or  speci al  pr oceedi ng shal l  
be bi ndi ng unl ess made i n cour t  or  dur i ng a pr oceedi ng 
conduct ed under  s.  807. 13 or  967. 08 and ent er ed i n t he 
mi nut es or  r ecor ded by t he r epor t er ,  or  made i n 
wr i t i ng and subscr i bed by t he par t y t o be bound 
t her eby or  t he par t y ' s at t or ney.  

Wi s.  St at .  § 807. 05 ( emphasi s added) .  

¶23 Thi s st at ut e cr eat es addi t i onal  r equi r ement s t hat  must  

be met  i n or der  f or  an ot her wi se val i d or al  agr eement  t o be 

enf or ceabl e " when t he agr eement  i s r eached i n t he cour se of  a 

c l ai m t hat  i s i n t he pr ocess of  adj udi cat i on. "   Koci nski  v.  Home 

I ns.  Co. ,  154 Wi s.  2d 56,  67- 68,  452 N. W. 2d 360 ( 1990) .   " An 

or al  cont r act  r eached by st i pul at i on i n t he cour se of  cour t  

pr oceedi ngs i s unenf or ceabl e unl ess f or mal i zed i n t he way 

r equi r ed by sec.  807. 05. "   I d.    The pur pose of  t hi s r ul e i s " t o 

pr event  di sput es and uncer t ai nt i es as t o what  was agr eed upon. "   

Adel meyer  v.  Wi s.  El ec.  Power  Co. , 135 Wi s.  2d 367,  372,  400 
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N. W. 2d 473 ( Ct .  App.  1986)  ( c i t at i ons omi t t ed) .   I n t hi s case,  

because t he set t l ement  was not  made i n cour t  and on t he r ecor d,  

Wi s.  St at .  § 807. 05 unambi guousl y r equi r es t he set t l ement  t o be 

memor i al i zed i n wr i t i ng and subscr i bed6 by each par t y or  i t s 

at t or ney.    

¶24 Al t hough t he May 21,  2003,  set t l ement  agr eement  was 

cl ear l y i n wr i t i ng and counsel  f or  Acui t y,  Gener al  Casual t y,  and 

Neosho,  as wel l  as t he owner  of  Neosho,  s i gned t he agr eement ,  

when Af f or dabl e' s at t or ney si gned t he agr eement ,  he not ed t hat  

Af f or dabl e' s accept ance was cont i ngent  on Af f or dabl e' s owner  

consent i ng t o t he agr eement  by noon t he f ol l owi ng day.   I t  i s 

undi sput ed t hat  t hi s cont i ngency was not  met .   Ther ef or e,  we 

must  det er mi ne whet her  t he r equi r ement s of  Wi s.  St at .  § 807. 05 

ar e sat i sf i ed when a par t y ' s at t or ney has si gned t he agr eement  

but  added a cont i ngency t hat  was not  f ul f i l l ed.    

¶25 Af f or dabl e cont ends t hat  because t he cont i ngency was 

not  met ,  t he c i r cui t  cour t  er r ed when i t  f ound t he set t l ement  

agr eement  i n compl i ance wi t h Wi s.  St at .  § 807. 05.   Neosho 

asser t s t hat  Af f or dabl e' s at t or ney assur ed t he ot her  par t i es 

i nvol ved i n t he l i t i gat i on t hat  Af f or dabl e woul d appr ove t he 

set t l ement  and f ai l ed t o i nf or m any par t y t hat  Af f or dabl e 

r ej ect ed t he set t l ement  unt i l  mont hs af t er  al l  ot her  par t i es 

per f or med al l  of  t hei r  obl i gat i ons.   Neosho f ur t her  asser t s t hat  

                                                 
6 " [ T] he r equi r ement  t hat  a name be ' subscr i bed'  i s  t o be 

di st i ngui shed f r om t he r equi r ement  t hat  t her e be a 
' s i gnat ur e. '  .  .  .  A s i gnat ur e i s not  r equi r ed by sec.  807. 05. "   
Koci nski  v.  Home I ns.  Co. ,  154 Wi s.  2d 56,  64,  452 N. W. 2d 360 
( 1990) .  
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Af f or dabl e f ai l ed t o r espond t o Acui t y ' s June 4,  2003,  l et t er  t o 

Neosho,  Gener al  Casual t y,  and Af f or dabl e,  whi ch announced t hat  

t he case had set t l ed and cont ai ned a check f or  t he amount  agr eed 

upon at  t he May 21,  2003,  medi at i on.    

¶26 The cour t  of  appeal s agr eed wi t h Af f or dabl e,  

concl udi ng t hat  even t hough Af f or dabl e' s at t or ney assur ed t he 

ot her  par t i es t hat  Af f or dabl e woul d appr ove t he set t l ement  

agr eement ,  " ver bal  assur ances of  Af f or dabl e' s at t or ney do not  

sat i sf y t he s t at ut or y r equi r ement  t hat  an agr eement  be 

' subscr i bed'  by a par t y or  t he par t y ' s counsel . "   Af f or dabl e,  

286 Wi s.  2d 403,  ¶13.   The cour t  of  appeal s concl uded t hat  t he 

st at ut or y r equi r ement s of  Wi s.  St at .  § 807. 05 ar e an except i on 

t o t he gener al  r ul e t hat  or al  agr eement s ar e bi ndi ng.   I d. ,  ¶14.   

We agr ee wi t h t he cour t  of  appeal s.    

¶27 Thi s cour t ' s  r easoni ng and concl usi ons i n Koci nski ,  

154 Wi s.  2d 56,  ar e i nst r uct i ve.   I n t hat  case,  Koci nski ' s  

at t or ney and t he at t or ney f or  t he Ci t y of  Mi l waukee or al l y 

agr eed t o set t l ement  t er ms dur i ng a t el ephone conver sat i on.   I d.  

at  60- 61.   Koci nski ' s  at t or ney memor i al i zed t hei r  agr eement  i n a 

l et t er  t o t he Mi l waukee Ci t y At t or ney.   I d.   The l et t er  

i ndi cat ed t hat  t he set t l ement  was cont i ngent  on t he appr oval  of  

t he Common Counci l  of  t he Ci t y of  Mi l waukee.   I d.  at  61.   

However ,  Koci nsk i  wi t hdr ew her  consent  t o t he set t l ement  shor t l y  

af t er  t he of f er  was mai l ed t o t he Ci t y At t or ney.   I d.   Thi s 

obj ect i on and wi t hdr awal  occur r ed pr i or  t o t he sat i sf act i on of  

t he cont i ngency,  as t he Mi l waukee Common Counci l  had not  yet  

appr oved t he set t l ement .   I d.   Thi s cour t  concl uded t hat  because 
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Koci nski ' s  r evocat i on was communi cat ed t o t he Ci t y pr i or  t o t he 

Ci t y ' s wr i t t en accept ance,  t he of f er  was pr oper l y r evoked and an 

enf or ceabl e set t l ement  was never  r eached.   I d.  at  71.  

¶28 When t er ms of  a cont r act  speci f y t hat  t he cont r act  

must  be accept ed wi t hi n a par t i cul ar  per i od of  t i me,  t he 

cont r act  must  be accept ed wi t hi n t he t i me l i mi t  expr essed.   

Conr ad Mi l waukee Cor p.  v.  Wasi l ewski ,  30 Wi s.  2d 481,  485- 86,  

141 N. W. 2d 240 ( 1966)  ( concl udi ng t hat  accept ance of  a cont r act  

must  be made wi t hi n t he t i me l i mi t  pr escr i bed. ) ;  C. G.  Schmi dt ,  

I nc.  v.  Ti edke,  181 Wi s.  2d 316,  321,  510 N. W. 2d 756 ( Ct .  App.  

1993)  ( " Or di nar i l y ,  a cont r act  cannot  be f or med i f  accept ance 

does not  occur  wi t hi n t he t i me pr ovi ded i n t he of f er . " )  ( c i t i ng 

At l ee v.  Bar t hol omew,  69 Wi s.  43,  49- 50,  33 N. W.  110 ( 1887) ) .   

I n t he pr esent  case,  Af f or dabl e' s at t or ney made t he May 21,  

2003,  set t l ement  agr eement  cont i ngent  on Haf er kor n' s consent  by 

noon t he f ol l owi ng day.   Haf er kor n di d not  consent  t o t he 

set t l ement  agr eement  by t he deadl i ne cr eat ed by t hi s 

cont i ngency.   Ther ef or e,  because t he par t i es f ai l ed t o agr ee t o 

a set t l ement  wi t hi n t he t i me per i od expr essed by Haf er kor n' s 

cont i ngency,  t he May 21,  2003,  set t l ement  i s not  enf or ceabl e.  

¶29 Mor eover ,  subsequent  act i ons by t he par t i es cannot  

f ul f i l l  t he st at ut or y r equi r ement s.   The cour t  of  appeal s has 

pr evi ousl y r ej ect ed t he ar gument  t hat  a par t y may " subscr i be"  t o 

an agr eement  by hi s or  her  conduct .   Laska v.  Laska,  2002 WI  App 

132,  ¶11,  255 Wi s.  2d 823,  646 N. W. 2d 393.   The Laska cour t  

concl uded t hat  t he pl ai n meani ng of  t he t er m " subscr i be"  

r equi r es t hat  t he par t i es '  assent  or  appr oval  be f or mal i zed on 
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t he document  i t sel f .   I d. ,  ¶12 ( c i t i ng Koci nski ,  154 Wi s.  2d at  

67- 68) .   Si mi l ar l y,  t hi s cour t  has decl i ned t o el evat e a 

t el ephone conver sat i on wi t h opposi ng counsel ,  wher e counsel  

st at ed t hat  a wr i t t en st i pul at i on woul d be f i l ed but  never  was,  

t o t he st at us of  a st i pul at i on conf or mi ng t o t he r equi r ement s of  

t he st at ut e.   Sher i dan v.  Sher i dan,  65 Wi s.  2d 504,  512,  223 

N. W. 2d 557 ( 1974) . 7     

¶30 Nei t her  t he unt i mel y or al  assur ances by Af f or dabl e' s 

at t or ney t o t he ot her  par t i es,  nor  i t s at t or ney' s cal l  not i f y i ng 

t he cour t  t hat  a set t l ement  had been r eached,  sat i sf y t he 

cont i ngency set  f or t h i n t he May 21,  2003,  agr eement .  

Fur t her mor e,  Af f or dabl e' s subsequent  conduct  f ai l s  t o sat i sf y 

t he st at ut or y  r equi r ement s t hat  a set t l ement  must  be 

" subscr i bed"  by t he par t y or  t he par t y ' s counsel . 8  See 

Wi s.  St at .  § 807. 05.   Because t he r ecor d cont ai ns no val i d 

wr i t t en set t l ement  agr eement  pr oper l y subscr i bed by al l  par t i es,  

we concl ude t hat  t her e exi st s no enf or ceabl e set t l ement  

agr eement  under  § 807. 05.  
                                                 

7 The pr edecessor  st at ut e,  Wi s.  St at .  § 269. 46( 2) ( 1973- 74) ,  
pr ovi ded:  

No agr eement ,  st i pul at i on or  consent ,  bet ween t he 
par t i es or  t hei r  at t or neys,  i n r espect  t o t he 
pr oceedi ngs i n an act i on or  speci al  pr oceedi ng,  shal l  
be bi ndi ng unl ess made i n cour t  and ent er ed i n t he 
mi nut es or  made i n wr i t i ng and subscr i bed by t he par t y 
t o be bound t her eby or  by hi s at t or ney.  

8 Even i f  we wer e t o const r ue ( we do not )  a t i mel y or al  
r esponse as havi ng sat i sf i ed t he st at ut or y r equi r ement s,  as t he 
deadl i ne was cont ai ned i n t he wr i t t en agr eement ,  i t  i s  c l ear  
t hat  no such r esponse was t i mel y made t hat  sat i sf i ed t he 
cont i ngency.    
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I V 

¶31 Concl udi ng t hat  t he r equi r ement s of  

Wi s.  St at .  § 807. 05 wer e not  met  and t her ef or e no set t l ement  

agr eement  i s enf or ceabl e agai nst  Af f or dabl e,  we next  exami ne 

whet her  Af f or dabl e may pur sue i t s Mar ch 2,  2004,  c l ai m agai nst  

Neosho.    

¶32 Wi sconsi n St at s.  § 807. 05 i s r oot ed i n t he st at ut e of  

f r auds,  whi ch pr ovi des t hat  par t i cul ar  cont r act s wi l l  not  be 

enf or ced unl ess t hey ar e i n wr i t i ng.   Adel meyer ,  135 Wi s.  2d at  

371- 72.   The pur pose of  r equi r i ng cer t ai n cont r act s t o be i n 

wr i t i ng i s t o " pr event  di sput es and uncer t ai nt i es as t o what  was 

agr eed upon. "   I d.  at  372 ( c i t at i ons omi t t ed) .   Requi r i ng a 

cont r act  t o be i n wr i t i ng,  however ,  " was i nt ended t o pr event  

f r aud and per j ur y,  not  t o gi ve one par t y or  anot her  a t echni cal  

escape f r om a f ai r  and def i ni t e agr eement . "   U. S.  Oi l  Co.  v.  

Mi dwest  Aut o Car e Ser vs. ,  I nc. ,  150 Wi s.  2d 80,  90,  440 

N. W. 2d 825 ( Ct .  App.  1989)  ( f oot not e omi t t ed) .   Ther ef or e,  even 

when t he st at ut e of  f r auds r equi r es a cont r act  be i n wr i t i ng,  

cour t s wi l l  empl oy t he equi t abl e r emedy of  est oppel  i n or der  t o 

avoi d an unj ust  r esul t .   I d.   " When t he el ement s of  equi t abl e 

est oppel  ar e met ,  t he equi t i es of  t he s i t uat i on t ake t he 

t r ansact i on out  of  t he st at ut e of  f r auds,  and t he cont r act  i s  

enf or ceabl e accor di ng t o i t s  t er ms. "   I d.   Consequent l y ,  

al t hough Wi s.  St at .  § 807. 05 r equi r es a set t l ement  agr eement  t o 

be f or mal i zed i n a par t i cul ar  manner ,  we concl ude t hat  t he 

doct r i ne of  equi t abl e est oppel  can be appl i ed t o set t l ement  
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agr eement s t hat  f ai l  t o meet  t he r equi r ement  of  § 807. 05 i f  al l  

el ement s of  t he est oppel  doct r i ne ar e met .  

¶33 Ther e ar e f our  el ement s of  equi t abl e est oppel :  ( 1)  

act i on or  non- act i on;  ( 2)  on t he par t  of  one agai nst  whom 

est oppel  i s  asser t ed;  ( 3)  whi ch i nduces r easonabl e r el i ance 

t her eon by t he ot her ,  ei t her  i n act i on or  non- act i on;  ( 4)  whi ch 

i s t o t he r el y i ng par t y ' s det r i ment .   Hobar t ,  281 Wi s.  2d 628,  

¶36.    

¶34 Af f or dabl e concedes t hat  t he f i r st  t wo el ement s have 

been met .   We t her ef or e exami ne whet her  t he undi sput ed f act s,  

and any r easonabl e i nf er ences dr awn f r om t he undi sput ed f act s i n 

t he l i ght  most  f avor abl e t o Af f or dabl e,  suppor t  a f i ndi ng t hat  

t he t hi r d and f our t h el ement s of  est oppel  ar e pr esent ,  and,  i f  

so,  whet her  t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on 

i n appl y i ng t he doct r i ne.  

A 

¶35 Af f or dabl e cont ends t hat  t her e i s not hi ng t hat  

Af f or dabl e di d or  f ai l ed t o do t hat  woul d have i nduced 

r easonabl e r el i ance by Neosho.   Accor di ng t o Af f or dabl e,  Neosho 

knew or  shoul d have known t hat  t her e was no val i d set t l ement  

agr eement  when Af f or dabl e di d not  consent  t o t he May 21,  2003,  

set t l ement  agr eement  by noon on May 22,  2003,  as r equi r ed by 

Af f or dabl e' s cont i ngency.  

¶36 Neosho asser t s t hat  i t  r easonabl y r el i ed on 

Af f or dabl e' s r epr esent at i ons t hat  Af f or dabl e woul d agr ee t o t he 

set t l ement  and on t he f act  t hat  Neosho r ecei ved a set t l ement  

check f r om Acui t y,  Af f or dabl e' s i nsur er .   I n addi t i on,  Neosho 
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cont ends i t  r easonabl y r el i ed on t he f act  t hat  Af f or dabl e di d 

not hi ng when Acui t y sent  t he check accompani ed by a l et t er  

st at i ng t hat  t he case was set t l ed,  and di d not hi ng when t he 

ci r cui t  cour t  di smi ssed t he or i gi nal  case f or  i t s f ai l ur e t o 

pr osecut e.   Toget her ,  what  Af f or dabl e di d and di d not  do,  

accor di ng t o Neosho,  r esul t ed i n Neosho' s r easonabl e r el i ance 

t hat  t he case had been set t l ed.   

¶37 The cour t  of  appeal s agr eed wi t h Neosho and f ound t hat  

t he c i r cui t  cour t  pr oper l y det er mi ned t hat  Neosho ( as wel l  as 

Acui t y and Gener al  Casual t y)  r easonabl y r el i ed on t he May 21,  

2003,  set t l ement  agr eement .   The cour t  of  appeal s concl uded t hat  

t he f act s i n t he r ecor d suppor t ed a f i ndi ng t hat  Neosho 

r easonabl y bel i eved Af f or dabl e accept ed t he set t l ement .  

Af f or dabl e,  286 Wi s.  2d 403,  ¶19.  

¶38 Because t hi s case i nvol ves a r evi ew of  a gr ant  of  

summar y j udgment  f or  Neosho,  we must  make ever y i nf er ence f r om 

t he undi sput ed f act s i n f avor  of  Af f or dabl e.   Upon r evi ew,  we 

concl ude t hat  t he r ecor d suppor t s t he concl usi ons by t he c i r cui t  

cour t  and t he cour t  of  appeal s ,  whi ch det er mi ned t hat  Neosho 

r easonabl y r el i ed on Af f or dabl e' s act i ons and non- act i ons.     

¶39 Af f or dabl e' s at t or ney assur ed Neosho t hat  Af f or dabl e 

woul d appr ove t he set t l ement .   Af f or dabl e al so not i f i ed i t s 

at t or ney,  who not i f i ed Acui t y,  t hat  Af f or dabl e accept ed t he 

t er ms of  t he set t l ement .   I n addi t i on,  Neosho r ecei ved a l et t er  

f r om Acui t y t hat  announced t he case had set t l ed and was 

accompani ed by r el eases,  st i pul at i ons,  and or der s f or  di smi ssal ,  

as wel l  as Acui t y ' s payment  t o Neosho of  $5, 000,  per  t he t er ms 
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of  t he set t l ement  agr eement ,  and Af f or dabl e made no ef f or t s t o 

cor r ect  or  c l ar i f y i t s posi t i on r egar di ng t he cor r espondence t o 

Neosho f r om Acui t y.   Si mi l ar l y,  Af f or dabl e t ook no act i on when,  

al most  t wo year s af t er  Af f or dabl e f i l ed i t s or i gi nal  c l ai m,  t he 

c i r cui t  cour t  war ned t he par t i es i t  woul d di smi ss t he case f or  

f ai l ur e t o pr osecut e,  and l at er  di smi ssed t he case because t he 

mat t er  had not  been di l i gent l y pr osecut ed.   

¶40 The act i ons and non- act i ons by Af f or dabl e l ead t o onl y 

one r easonabl e i nf er ence:  t hat  Af f or dabl e accept ed t he t er ms of  

t he May 21,  2003,  set t l ement .   Af f or dabl e had knowl edge t hat  t he 

ot her  par t i es wer e r el y i ng upon t he set t l ement  agr eement ,  yet  

made no at t empt  t o c l ar i f y i t s posi t i on.   Thi s cour t  has 

pr evi ousl y concl uded t hat  a par t y ' s f ai l ur e t o act  can amount  t o 

acqui escence by s i l ence.   Wi sconsi n Br i ck & Bl ock Cor p.  v.  

Vogel ,  54 Wi s.  2d 321,  328,  195 N. W. 2d 664 ( 1972)  ( r easoni ng 

t hat  t he par t y " had act ual  knowl edge of  t he sal e and knowl edge 

t he ot her  par t i es wer e r el y i ng upon t he sal e and i t  made no 

pr ot est  under  c i r cumst ances when a pr ot est  ought  t o have been 

made by a r easonabl e [ per son] . " ) .   When Acui t y i nf or med t he 

ot her  par t i es t hat  t he case was set t l ed,  Af f or dabl e r emai ned 

si l ent .   When t he ci r cui t  cour t  not i f i ed t he par t i es t hat  i t  

woul d di smi ss t he case f or  f ai l ur e t o pr osecut e,  Af f or dabl e 

r emai ned si l ent .   Af f or dabl e r emai ned si l ent  even t hough i t  had 

act ual  knowl edge t hat  t he ot her  par t i es wer e r el y i ng on t he 

set t l ement  agr eement .  

¶41 Revi ewi ng al l  of  Af f or dabl e' s act i ons and non- act i ons 

t oget her ,  t he onl y r easonabl e i nf er ence t hat  Neosho coul d have 
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made was t hat  Af f or dabl e accept ed t he t er ms of  t he set t l ement .   

We t her ef or e concl ude t hat  Neosho r easonabl y i nf er r ed t hat  

Af f or dabl e had accept ed t he set t l ement .  

B 

¶42 I n addi t i on t o t he r equi r ement  t hat  Neosho' s bel i ef  

was r easonabl e,  Af f or dabl e' s act i ons or  non- act i ons must  have 

caused Neosho t o change i t s posi t i on t o i t s det r i ment .   Mi l as, 

214 Wi s.  2d at  13.  

¶43 Al t hough si l ence or  non- act i on gener al l y cannot  be 

const r ued as accept ance,  Shear er  v.  Dunn Count y Far mer s Mut .  

I ns.  Co. ,  39 Wi s.  2d 240,  246- 47,  159 N. W. 2d 89 ( 1968)  ( c i t i ng 

Shakman v.  Uni t ed St at es Cr edi t  Sys.  Co. ,  92 Wi s.  366,  375,  66 

N. W.  528 ( 1896) ) ,  t hi s cour t  has pr evi ousl y concl uded t hat  when 

a par t y ' s s i l ence l eads ot her s t o bel i eve t hat  t he of f er  has 

been accept ed,  accept ance may be i nf er r ed i f  t he par t y ' s conduct  

causes ot her s t o change t hei r  posi t i on t o t hei r  det r i ment ,  

sat i sf y i ng t he el ement s of  equi t abl e est oppel .   Vogel ,  54 

Wi s.  2d at  328.  

¶44 Af f or dabl e asser t s t hat  Neosho has l ost  nei t her  t i me 

nor  r esour ces i n def endi ng t he or i gi nal  c l ai m because i t  had 

onl y medi at ed t he cl ai m and t he cl ai m had not  gone t o t r i al ,  and 

t hat  medi at i on conf er ences of t en end wi t h no set t l ement .   

Af f or dabl e al so asser t s t hat  t he appr oxi mat e t en- mont h del ay i n 

r ef i l i ng t hi s c l ai m i s not  det r i ment al  t o Neosho.    

¶45 I n cont r ast ,  Neosho cont ends t hat  i t  r el i ed on 

Af f or dabl e' s act i ons and non- act i ons t o i t s det r i ment  by 

f or egoi ng l egal  al t er nat i ves,  spendi ng subst ant i al  r esour ces 
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l i t i gat i ng t he case t he f i r st  t i me,  and spendi ng addi t i onal  

r esour ces def endi ng agai nst  t he pr esent  c l ai m.  

¶46 Upon r evi ew,  we f i nd no vi ew of  t he f act s t hat  

r easonabl y suppor t s Af f or dabl e' s  posi t i on.   Under  t he t er ms of  

t he May 21,  2003,  set t l ement ,  Neosho accept ed $5, 000 f r om 

Acui t y,  and agr eed not  t o br i ng f ut ur e c l ai ms or  l awsui t s 

agai nst  Af f or dabl e ar i s i ng out  of  t he f act s and i ssues f r om t he 

l awsui t .   Thi s $5, 000 payment  was $74, 000 l ess t han t he amount  

Neosho cl ai med i t  was owed by Af f or dabl e. 9  Because Neosho 

bel i eved i t  had r eached a set t l ement  wi t h Af f or dabl e,  Neosho 

r el i nqui shed al l  ot her  l egal  c l ai ms,  i ncl udi ng a sui t  agai nst  

Af f or dabl e f or  f ul l  r est i t ut i on.    

¶47 Mor eover ,  bel i evi ng t hat  Af f or dabl e had agr eed t o t he 

t er ms of  t he set t l ement ,  Neosho di d not  obj ect  when t he ci r cui t  

cour t  di smi ssed t he case wi t hout  pr ej udi ce f or  Af f or dabl e' s 

f ai l ur e t o pr osecut e t he case.   Under  Wi sconsi n l aw,  a di smi ssal  

f or  f ai l ur e t o pr osecut e shoul d " oper at e[ ] as an adj udi cat i on on 

t he mer i t s .  .  .  . "   Wi s.  St at .  § 805. 03.   Neosho di d not  obj ect  

t o t he c i r cui t  cour t  i mpr oper l y di smi ssi ng t he case wi t hout  

pr ej udi ce because Neosho r easonabl y bel i eved Af f or dabl e had 

agr eed t o t he t er ms of  t he set t l ement .   Because t he case was 

di smi ssed wi t hout  pr ej udi ce,  Af f or dabl e was not  pr ecl uded f r om 

r ef i l i ng t he same cl ai ms,  and Neosho has been f or ced t o 

                                                 
9 Accor di ng t o Neosho' s count er cl ai m f i l ed on Apr i l  19,  

2004,  Af f or dabl e caused si gni f i cant  pr oper t y damage t o a l at he,  
r esul t i ng i n act ual  damages i n excess of  $25, 000 t o r epai r  t he 
damaged l at he.   Neosho f ur t her  c l ai med t hat  i t  sust ai ned 
addi t i onal  damages i n excess of  $54, 000.  
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r el i t i gat e t he same cl ai ms al r eady r ai sed and di smi ssed f or  

f ai l ur e t o pr osecut e f i ve year s ear l i er .   Neosho has expended 

numer ous addi t i onal  r esour ces t o def end agai nst  t hi s second 

i ncar nat i on of  t he same cl ai ms.    

¶48 The r ecor d c l ear l y suppor t s t he concl usi on t hat  

Af f or dabl e' s act i ons and non- act i ons caused Neosho t o change i t s  

posi t i on t o Neosho' s det r i ment .  

¶49 Fi ndi ng t hat  t he r ecor d suppor t s t he concl usi on t hat  

al l  t he el ement s of  equi t abl e est oppel  have been met ,  we al so 

concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  appl i ed t he est oppel  doct r i ne.   Revi ewi ng t he 

r ecor d and t he t r i al  cour t ' s  f i ndi ngs,  and consi der i ng t he 

over al l  conduct  of  Af f or dabl e,  we concl ude t hat  t he r el i ance by 

Neosho was r easonabl e.   Af f or dabl e' s act s and omi ssi ons,  such as 

i t s f ai l ur e t o obj ect  t o t he set t l ement  checks i ssued by Acui t y,  

i nduced Neosho t o r el y t o i t s det r i ment .   I t  woul d be unj ust  t o 

al l ow Af f or dabl e t o now pur sue i t s c l ai ms agai nst  Neosho.   We 

concl ude,  t her ef or e,  t hat  t he t r i al  cour t  pr oper l y i nvoked t he 

doct r i ne of  equi t abl e est oppel .     

V 

¶50 Fi nal l y,  we addr ess whet her  summar y j udgment  was 

appr opr i at el y gr ant ed.   Summar y j udgment  i s appr opr i at e " i f  t he 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s,  i f  any,  show 

t hat  t her e i s no genui ne i ssue as t o any mat er i al  f act  and t hat  

t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   

Wi s.  St at .  § 802. 08( 2) .    
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¶51 We agr ee wi t h t he cour t  of  appeal s t hat  t he mat er i al  

f act s under l y i ng t he di sput ed set t l ement  agr eement  ar e t hat  

Af f or dabl e' s at t or ney i ncl uded a cont i ngency on t he medi at ed 

agr eement  t hat  was never  met ,  and t hat  Tr acy Haf er kor n never  

subscr i bed t o t he f or mal i zed set t l ement  document .   Af f or dabl e,  

286 Wi s.  2d 403,  ¶25.   As such,  we agr ee t hat  onl y quest i ons of  

l aw r emai ned:   ( 1)  " whet her  t he medi at ed agr eement  conf or med t o 

t he r equi r ement s f or  an agr eement  under  Wi s.  St at .  § 807. 05; " 10 

and ( 2)  whet her  t he doct r i ne of  equi t abl e est oppel  was pr oper l y  

appl i ed by t he c i r cui t  cour t  t o pr ecl ude Af f or dabl e f r om 

pr oceedi ng on i t s c l ai m.   Based on our  r evi ew of  t he r ecor d,  

because we concl ude t hat  t her e exi st s no genui ne i ssues of  

mat er i al  f act ,  nor  r easonabl e al t er nat i ve i nf er ences t hat  may be 

dr awn f r om t he undi sput ed f act s i n f avor  of  Af f or dabl e' s  

posi t i on,  we concl ude t hat  t he c i r cui t  cour t  appr opr i at el y 

gr ant ed summar y j udgment  i n f avor  of  Neosho.      

VI  

¶52 We concl ude t hat  t he c i r cui t  cour t  pr oper l y gr ant ed 

Neosho summar y j udgment  when i t  det er mi ned t hat  Af f or dabl e' s 

c l ai m was equi t abl y est opped.   Al t hough t he set t l ement  agr eement  

does not  meet  t he st at ut or y r equi r ement s est abl i shed i n 

Wi s.  St at .  § 807. 05,  Af f or dabl e i s nonet hel ess est opped f r om 

pur sui ng i t s c l ai m because act i ons and nonact i ons by Af f or dabl e 

i nduced r easonabl e r el i ance by Neosho t o Neosho' s det r i ment .   

The r ecor d cont ai ns no genui ne i ssues of  mat er i al  f act ,  and no 

                                                 
10 Af f or dabl e,  286 Wi s.  2d 403,  ¶25.  
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r easonabl e al t er nat i ve i nf er ences t hat  can be dr awn f r om 

undi sput ed mat er i al  f act s,  suf f i c i ent  t o war r ant  a t r i al .   We 

t her ef or e af f i r m t he cour t  of  appeal s.  

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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