
2006 WI 16 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2004AP2232 
  
COMPLETE TI TLE:   
 Vi l l age of  Cr oss Pl ai ns,  

          Pl ai nt i f f - Appel l ant ,  
     v.  
Kr i st i n J.  Haanst ad,  
          Def endant - Respondent - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at :  284 Wi s.  2d 570,  699 N. W. 2d 253 

( Ct .  App.  2005- Unpubl i shed)  
  
OPI NI ON FI LED:  Febr uar y 14,  2006   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Januar y 11,  2006   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Dane   
 JUDGE:  Di ane M.  Ni cks 
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:  WI LCOX,  J. ,  di d not  par t i c i pat e.    
   
ATTORNEYS:   

For  t he def endant - r espondent - pet i t i oner ,  t her e wer e br i ef s 
by John M. Gerlach and Larowe, Gerlach & Roy, LLP,  Madi son,  and 
or al  ar gument  by John M Gerlach.  

 
For  t he pl ai nt i f f - appel l ant ,  t her e was a br i ef  by Kenneth 

B. Axe, Paul A. Johnson, Frank C. Sutherland,  and Lathrop & 
Clark, LLP,  Vi l l age of  Cr oss Pl ai ns,  and or al  ar gument  by 
Kenneth B. Axe.  

 
 



2006 WI 16
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Kr i st i n J.  Haanst ad seeks 

r evi ew of  a deci s i on by t he cour t  of  appeal s r ever si ng t he 

deci s i on of  t he Dane Count y Ci r cui t  Cour t ,  t he Honor abl e Di ane 

M.  Ni cks,  t hat  concl uded t hat  Haanst ad was not  oper at i ng a mot or  

vehi c l e whi l e ei t her  under  t he i nf l uence of  an i nt oxi cant  under  

Wi s.  St at .  § 346. 63( 1) ( a)  or  wi t h a pr ohi bi t ed al cohol  

concent r at i on under  Wi s.  St at .  § 346. 63( 1) ( b) ( 2003- 04) . 1  The 

ci r cui t  cour t ,  f ol l owi ng a cour t  t r i al ,  concl uded t hat  s i t t i ng 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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i n t he dr i ver ' s seat  of  a r unni ng,  par ked mot or  vehi c l e,  wi t hout  

mor e,  was not  oper at i ng a mot or  vehi c l e under  § 346. 63,  and 

f ound Haanst ad not  gui l t y.   The cour t  of  appeal s r ever sed,  

concl udi ng t hat  Haanst ad was oper at i ng a mot or  vehi c l e pur suant  

t o § 346. 63 when she was f ound si t t i ng behi nd t he wheel  of  a 

r unni ng vehi c l e.   Vi l l age of  Cr oss Pl ai ns v.  Haanst ad,  No.  

2004AP2232,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  May 12,  2005) .  

¶2 Haanst ad asks t hi s cour t  t o r ever se t he cour t  of  

appeal s deci s i on because no evi dence was pr esent ed t hat  she 

physi cal l y act i vat ed or  mani pul at ed t he cont r ol s  of  t he car ,  as 

r equi r ed by Wi s.  St at .  § 346. 63( 3) ( b) . 2  We agr ee and concl ude 

t hat  Haanst ad was not  oper at i ng a mot or  vehi c l e as def i ned under  

t hat  sect i on.   We t her ef or e r ever se t he cour t  of  appeal s.  

I  

¶3 The f ol l owi ng f act s ar e undi sput ed.   On May 25,  2003,  

Kr i st i n Haanst ad met  Ti mot hy Sat t er t hwai t e at  a bar  ar ound 7 

p. m.   Whi l e at  t he bar ,  Haanst ad consumed al cohol i c bever ages.   

Somet i me bet ween 11: 30 p. m.  and 12: 00 a. m. ,  Haanst ad gave 

Sat t er t hwai t e t he keys t o her  Caval i er  and Sat t er t hwai t e dr ove 

her  and Just i n Cushman t o Baer  Par k i n t he Vi l l age of  Cr oss 

Pl ai ns wher e Sat t er t hwai t e had l ef t  hi s Bl azer .   Haanst ad sat  i n 

t he passenger  seat  and Cushman sat  i n t he back seat .    

¶4 Sat t er t hwai t e par ked t he Caval i er  on t he l ef t  s i de of  

t he Bl azer .   Leavi ng t he vehi c l e r unni ng and t he headl i ght s on,  

                                                 
2 Haanst ad was not  char ged wi t h dr i v i ng,  so t hat  

Wi s.  St at .  § 346. 63( 3) ( a)  i s not  i mpl i cat ed i n t hi s case.  
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Sat t er t hwai t e l ef t  t he Caval i er  and hel ped Cushman i nt o hi s 

Bl azer .   Whi l e Sat t er t hwai t e was bet ween t he t wo vehi c l es,  

Haanst ad sl i d over  f r om t he passenger ' s seat  i nt o t he dr i ver ' s 

seat ,  wi t h her  body and her  f eet  f aci ng t he passenger  seat ,  

al l owi ng Sat t er t hwai t e t o ent er  her  car  at  t he f r ont  passenger  

door  so t hey coul d di scuss t hei r  r el at i onshi p.   Sat t er t hwai t e 

ent er ed t he car  t hr ough t he passenger - s i de door  and sat  i n t he 

passenger  seat  wi t h Haanst ad' s f eet  and body poi nt i ng t owar ds 

hi m.    

¶5 At  appr oxi mat el y  12: 30 a. m.  on May 26,  2003,  Vi l l age 

of  Cr oss Pl ai ns Pol i ce Of f i cer  Gr egor y Koshar ek,  whi l e on dut y,  

appr oached t he t wo vehi c l es par ked i n t he par ki ng l ot  of  Baer  

Par k.   Of f i cer  Koshar ek appr oached t he Caval i er  on t he dr i ver ' s  

s i de,  and obser ved Haanst ad si t t i ng i n t he dr i ver ' s seat  of  t he 

Caval i er .  Sat t er t hwai t e was obser ved si t t i ng i n t he passenger ' s  

seat .   Sat t er t hwai t e and Haanst ad had been t al k i ng f or  l ess t han 

t en mi nut es bef or e Of f i cer  Koshar ek appr oached t he Caval i er .    

¶6 Sat t er t hwai t e exi t ed t he vehi c l e and met  Of f i cer  

Koshar ek at  t he r ear  end of  t he Caval i er .   When Koshar ek 

r et ur ned t o t he dr i ver ' s s i de t o speak wi t h Haanst ad,  he 

obser ved t hat  her  eyes wer e bl oodshot  and wat er y,  her  f ace was 

f l ushed,  and a di st i nct  odor  of  i nt oxi cant s emanat ed when she 

spoke.   Haanst ad admi t t ed she had been dr i nki ng at  a bar  and 

t hat  her  l ast  dr i nk was about  30 mi nut es ear l i er .  

¶7 Koshar ek r et ur ned t o t he r ear  of  t he Caval i er  t o speak 

f ur t her  wi t h Sat t er t hwai t e,  who st at ed t hat  he and Haanst ad had 

been di scussi ng t hei r  r el at i onshi p i n t he car .   Sat t er t hwai t e 
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t hen t ol d Koshar ek t hat  a mal e passenger ,  Cushman,  was i n t he 

Bl azer  par ked next  t o t he Caval i er .    

¶8 Of f i cer  Koshar ek wal ked over  t o t he Bl azer  t o speak 

wi t h Cushman.   Cushman t ol d Koshar ek t hat  Sat t er t hwai t e was 

goi ng t o dr i ve hi m home af t er  speaki ng wi t h Haanst ad.   Koshar ek 

t hen r et ur ned t o Haanst ad and asked her  t o per f or m f i el d 

sobr i et y t est s.   Al t hough Haanst ad i nf or med Of f i cer  Koshar ek 

t hat  she had not  been dr i v i ng t he vehi c l e,  Koshar ek pl aced 

Haanst ad under  ar r est  f or  oper at i ng whi l e under  t he i nf l uence of  

an i nt oxi cant  and oper at i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on.    

I I  

¶9 Whet her  Haanst ad was oper at i ng a mot or  vehi c l e whi l e 

under  t he i nf l uence of  an i nt oxi cant  under  

Wi s.  St at .  § 346. 63( 1) ( a) ,  or  wi t h a pr ohi bi t ed al cohol  

concent r at i on under  Wi s.  St at .  § 346. 63( 1) ( b) ,  i nvol ves an 

appl i cat i on of  t hese st at ut es t o undi sput ed f act s.   St at ut or y 

i nt er pr et at i on i s a quest i on of  l aw r evi ewed de novo.   St at e v.  

St enkl yf t ,  2005 WI  71,  ¶7,  281 Wi s.  2d 484,  697 N. W. 2d 769.   The 

pur pose of  st at ut or y i nt er pr et at i on i s t o gi ve t he st at ut e i t s 

" f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex.  r el  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   We begi n wi t h t he st at ut e' s l anguage because i t  

i s  assumed t hat  t he l egi s l at ur e' s i nt ent  i s expr essed i n t he 

wor ds i t  used.   I d. ,  ¶45.   When st at ut or y l anguage i ncl udes 

" t echni cal  or  speci al l y- def i ned wor ds or  phr ases [ t hey]  ar e 

gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.   
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( c i t at i on omi t t ed) .   I f  t he meani ng of  t he st at ut e i s pl ai n,  t he 

cour t  or di nar i l y  st ops i t s i nqui r y.  I d.  ( c i t at i on omi t t ed) .   

" The pr esence of  di f f er ent  ' pl ai n meani ng'  i nt er pr et at i ons by 

l awyer s or  j udges does not  aut hor i ze t he cour t  t o ski p t hi s 

pr ocess,  assume ambi gui t y,  and begi n sear chi ng f or  ext r i nsi c 

sour ces of  l egi sl at i ve i nt ent . "   Br uno v.  Mi l waukee Count y,  2003 

WI  28,  ¶21,  260 Wi s.  2d 633,  660 N. W. 2d 656.   I nst ead,  t he cour t  

exami nes t he l anguage of  t he st at ut e or  or di nance " t o det er mi ne 

whet her  ' wel l - i nf or med per sons'  shoul d have become conf used. "   

I d.  ( emphasi s i n or i gi nal ,  c i t at i on and quot at i ons omi t t ed) .      

I I I  

¶10 Haanst ad was char ged wi t h oper at i ng a mot or  vehi c l e 

whi l e under  t he i nf l uence of  an i nt oxi cant  under  

Wi s.  St at .  § 346. 63( 1) ( a)  and wi t h a pr ohi bi t ed bl ood al cohol  

concent r at i on under  Wi s.  St at .  § 346. 63( 1) ( b) .   At  t r i al ,  

Haanst ad t est i f i ed t hat  she di d not hi ng mor e t han si t  i n t he 

dr i ver ' s seat  wi t h her  f eet  and body f aci ng t he passenger  seat ,  

never  t ouchi ng or  mani pul at i ng t he gas pedal ,  st eer i ng wheel ,  or  

t he keys whi ch wer e i n t he i gni t i on,  or  any of  t he ot her  

cont r ol s of  t he car .   The Vi l l age of  Cr oss Pl ai ns ( " Vi l l age" )  

pr esent ed no t est i mony t o t he cont r ar y.   That  evi dence was 

uncont r over t ed.    

¶11 Nonet hel ess,  t he Vi l l age asser t ed t hat  t he mer e f act  

t hat  Haanst ad posi t i oned her  body i n t he dr i ver ' s seat  behi nd 

t he wheel  meant  t hat  she was r est r ai ni ng t he vehi c l e whi ch,  t he 

Vi l l age cont ends,  f al l s  wi t hi n t he def i ni t i on of  " oper at e"  under  
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Count y of  Mi l waukee v.  Pr oegl er ,  95 Wi s.  2d 614,  291 N. W. 2d 608 

( Ct .  App.  1980) .  

¶12 The ci r cui t  cour t  di sagr eed wi t h t he Vi l l age.   The 

cour t  r easoned t hat  " oper at e"  as def i ned r equi r es some 

af f i r mat i ve act  of  cont r ol  on t he par t  of  t he def endant .   The 

cour t  concl uded t hat  t he wor ds " t he physi cal  mani pul at i on or  

act i vat i on of  t he cont r ol s"  coul d not  be r ead out  of  

Wi s.  St at .  § 346. 63( 3) ( b) .   The cour t  t her ef or e f ound Haanst ad 

not  gui l t y of  t he v i ol at i ons.         

¶13 The cour t  of  appeal s r ever sed.   The cour t  concl uded 

t hat  al t hough Haanst ad " di d not  physi cal l y mani pul at e or  

act i vat e any of  t he cont r ol s necessar y t o put  t he vehi c l e i n 

mot i on, "  she was oper at i ng t he mot or  vehi c l e wi t hi n t he meani ng 

of  t he st at ut e as i nt er pr et ed by Pr oegl er .   Haanst ad,  No.  

2004AP2232,  unpubl i shed sl i p op. ,  ¶20.  

A 

¶14 We begi n by exami ni ng t he pl ai n meani ng of  t he 

st at ut e.   Haanst ad was char ged wi t h oper at i ng a mot or  vehi c l e 

whi l e i nt oxi cat ed and oper at i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on.   The st at ut es st at e,  i n r el evant  par t :  

( 1)  No per son may dr i ve or  oper at e a mot or  vehi c l e 
whi l e:   

( a)  Under  t he i nf l uence of  an i nt oxi cant ,  a cont r ol l ed 
subst ance,  a cont r ol l ed subst ance anal og or  any 
combi nat i on of  an i nt oxi cant ,  a cont r ol l ed subst ance 
and a cont r ol l ed subst ance anal og,  under  t he i nf l uence 
of  any ot her  dr ug t o a degr ee whi ch r ender s hi m or  her  
i ncapabl e of  saf el y dr i v i ng,  or  under  t he combi ned 
i nf l uence of  an i nt oxi cant  and any ot her  dr ug t o a 
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degr ee whi ch r ender s hi m or  her  i ncapabl e of  saf el y 
dr i v i ng;  or  

.  .  .  .   

( b)  The per son has a pr ohi bi t ed al cohol  concent r at i on.  

Wi s.  St at .  § 346. 63( 1) ( a)  & ( b) .    

¶15 The t er m " oper at e"  i s def i ned i n § 346. 63( 3) ( b) ,  whi ch 

r eads:  " ' Oper at e' "  means t he physi cal  mani pul at i on or  act i vat i on 

of  any of  t he cont r ol s of  a mot or  vehi c l e necessar y t o put  i t  i n 

mot i on. "  

¶16 The cour t  of  appeal s '  concl usi on di r ect l y cont r adi ct s 

t he pl ai n meani ng of  t he st at ut e.   Accor di ng t o t he expl i c i t  

wor ds of  t he st at ut e,  i n or der  t o " oper at e"  a mot or  vehi c l e,  t he 

st at ut e r equi r es t hat  t he per son physi cal l y mani pul at e or  

act i vat e any of  t he cont r ol s of  t he mot or  vehi c l e necessar y t o 

put  i t  i n mot i on.   The Vi l l age does not  di sput e,  and t he cour t  

of  appeal s concl uded,  t hat  Haanst ad never  physi cal l y mani pul at ed 

or  act i vat ed any of  t he vehi c l e' s cont r ol s.   She di d not  t ur n on 

or  t ur n of f  t he i gni t i on of  t he car .   She di d not  t ouch t he 

i gni t i on key,  t he gas pedal ,  t he br ake,  or  any ot her  cont r ol s of  

t he vehi c l e.   Haanst ad si mpl y sat  i n t he dr i ver ' s seat  wi t h her  

f eet  and body poi nt ed t owar ds t he passenger  seat .   Haanst ad di d 

not  " oper at e"  a mot or  vehi c l e under  t he st at ut e' s pl ai n meani ng.  

B 

¶17 I n addi t i on t o dr awi ng a concl usi on t hat  di r ect l y 

cont r adi ct s t he pl ai n meani ng of  t he st at ut e,  t he cour t  of  

appeal s '  r el i ance on Pr oegl er  i s mi spl aced.   I n Pr oegl er ,  

of f i cer s f ound t he def endant  s l eepi ng al one behi nd t he wheel  of  
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hi s pi ckup t r uck,  whi ch was par ked par t i al l y  on t he r i ght  

emer gency r amp of  I - 43.   Pr oegl er ,  95 Wi s.  2d at  618.   " The keys 

wer e i n t he i gni t i on;  t he mot or  was r unni ng;  t he l i ght s and 

heat er  wer e on. "   I d.   The t r ansmi ssi on gear  was i n t he " par k"  

posi t i on.   I d.   " The def endant  t est i f i ed t hat  he had dr i ven t o 

t he spot  wher e t he of f i cer s f ound hi s t r uck,  st opped t her e 

wi t hout  compl et el y pul l i ng of f  t he hi ghway,  l ef t  t he mot or  

r unni ng and t he l i ght s on,  and t hen f el l  asl eep. "   I d.  at  628.  

¶18 The Vi l l age r el i es on l anguage i n Pr oegl er  t hat  t he 

pr ohi bi t i on agai nst  " act i vat i on"  " appl i es ei t her  t o t ur ni ng on 

t he i gni t i on or  l eavi ng t he mot or  r unni ng whi l e t he vehi c l e i s 

i n ' par k. ' "   I d.  at  626.   That  l anguage i s t aken out  of  cont ext ,  

however ,  and must  be vi ewed i n l i ght  of  t he sent ences t hat  

i mmedi at el y f ol l ow:  

The pr ohi bi t i on agai nst  t he " act i vat i on of  any of  t he 
cont r ol s of  a mot or  vehi c l e necessar y t o put  i t  i n 
mot i on"  appl i es ei t her  t o t ur ni ng on t he i gni t i on or  
l eavi ng t he mot or  r unni ng whi l e t he vehi c l e i s i n 
" par k. "   One who ent er s a vehi c l e whi l e i nt oxi cat ed,  
and does not hi ng mor e t han st ar t  t he engi ne i s as much 
of  a t hr eat  t o hi msel f  and t he publ i c as one who 
act ual l y dr i ves whi l e i nt oxi cat ed.   The hazar d al ways 
exi st s t hat  t he car  may be caused t o move 
acci dent al l y,  or  t hat  t he one who st ar t s t he car  may 
deci de t o dr i ve i t .  .  .  .   

I d.    

¶19 I n ot her  wor ds,  t he Pr oegl er  cour t  deal t  wi t h f act s 

wher e t her e was no quest i on t hat  t he def endant  had st ar t ed t he 

engi ne,  t her eby " act i vat i ng"  t he cont r ol s necessar y t o put  t he 

vehi c l e i n mot i on.   The r eal  i ssue i n Pr oegl er  was whet her  t he 

st at ut e shoul d be i nt er pr et ed t o penal i ze one who,  havi ng 
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al r eady st ar t ed t he engi ne,  has t he " br ai ns t o get  of f  t he 

r oad. "   I d.  at  626- 27.        

¶20 The cour t  of  appeal s i n Pr oegl er  al so r el i ed on t he 

f act  t hat  t her e exi st ed ci r cumst ant i al  evi dence suf f i c i ent  t o 

subst ant i at e t hat  t he def endant  " oper at ed"  hi s t r uck wi t hi n t he 

meani ng of  t he st at ut e:   t he def endant  was al one i n hi s vehi c l e 

and he admi t t ed t o dr i v i ng t he vehi c l e t o i t s par ki ng spot  and 

l eavi ng i t  r unni ng.  I d.  Rel y i ng on cases f r om ot her  

j ur i sdi ct i ons,  t he cour t  of  appeal s st at ed t hat ,  al t hough at  t he 

t i me of  appr ehensi on t he def endant  exer ci sed " no consci ous 

vol i t i on wi t h r egar d t o t he vehi c l e,  st i l l  t her e i s a l egi t i mat e 

i nf er ence t o be dr awn t hat  t he def endant  had of  hi s choi ce 

pl aced hi msel f  behi nd t he wheel  t her eof ,  and had ei t her  st ar t ed 

t he mot or  or  per mi t t ed i t  t o r un. "   I d.  at  627 ( quot i ng St at e v.  

Webb,  274 P. 2d 338,  340 ( Ar i z.  1954)  ( whi ch i nvol ved a st at ut e 

t hat  pr ohi bi t ed t he act ual  physi cal  cont r ol  of  a car  whi l e under  

t he i nf l uence of  i nt oxi cat i ng l i quor ) ) .   The cour t  of  appeal s 

uphel d t he t r i al  cour t ' s  det er mi nat i on t hat  t he def endant  had 

" oper at ed"  t he vehi c l e wi t hi n t he meani ng of  t he st at ut e, 3 

f i ndi ng t hat  t he def endant  had " act ual  physi cal  cont r ol "  of  t he 

vehi c l e,  even t hough t he vehi c l e r emai ned mot i onl ess.   I d.  at  

628.   The cour t  ul t i mat el y concl uded t hat  " ' [ o] per at i on'  of  a 

vehi c l e occur s ei t her  when a def endant  st ar t s t he mot or  and/ or  

l eaves i t  r unni ng. "   I d.  at  628- 29.    

                                                 
3  The r el evant  st at ut or y l anguage r emai ns unchanged f r om 

t he 1980 ver si on of  Wi s.  St at .  § 346. 63( 3) .  
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¶21 I n cont r ast ,  t he evi dence her e i s undi sput ed t hat  

Haanst ad di d not  dr i ve t he car  t o t he poi nt  wher e t he of f i cer  

f ound her  behi nd t he wheel .   Fur t her ,  t her e i s no evi dence t hat  

t he def endant  " act i vat ed"  or  " mani pul at ed"  any cont r ol  i n t he 

vehi c l e t hat  i s  necessar y t o put  t he vehi c l e i n mot i on.   The 

Vi l l age of f er ed no ci r cumst ant i al  evi dence t o pr ove t hat  

Haanst ad had oper at ed t he vehi c l e.   The Vi l l age does not  cont est  

t hat  Sat t er t hwai t e was t he i ndi v i dual  who " oper at ed"  t he vehi c l e 

by dr i v i ng i t ,  pl aci ng i t  i n par k,  and l eavi ng t he mot or  

r unni ng.   The Vi l l age does not  c l ai m t hat  Haanst ad dr ove or  even 

t ouched t he cont r ol s of  t he vehi c l e at  any t i me whi l e she was 

i nt oxi cat ed.   Ther e i s no di sput e:   Haanst ad never  t ouched t he 

cont r ol s of  t he vehi c l e.   As t he c i r cui t  cour t  j udge so apt l y 

st at ed,  " i f  she i s gui l t y,  she i s gui l t y of  s i t t i ng whi l e 

i nt oxi cat ed. "  

¶22 I n Bur g v.  Ci nci nnat i  Cas.  I ns.  Co. ,  2002 WI  76,  254 

Wi s.  2d 36,  645 N. W. 2d 880,  t hi s cour t  exami ned t he meani ng of  

t he t er m " oper at e"  i n Wi s.  St at .  § 350. 09( 9r )  f or  pur poses of  

t he head and t ai l  l amp i l l umi nat i on r equi r ement  of  § 350. 09( 1) .   

Sect i on 350. 01( 9r ) ,  l i ke Wi s.  St at .  § 346. 63( 3) ( b) ,  def i nes 

" oper at e"  i n par t  as " physi cal  mani pul at i on or  act i vat i on of  any 

of  t he cont r ol s of  a snowmobi l e necessar y t o put  i t  i n mot i on. "   
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§ 350. 01( 9r )  ( emphasi s added) . 4  Compar e Wi s.  St at .  § 346. 63 

( 3) ( b) .   Thi s cour t  concl uded t hat  at  t he t i me of  t he acci dent ,  

t he def endant  i n Bur g was not  " oper at i ng"  hi s snowmobi l e.   Bur g,  

254 Wi s.  2d 36,  ¶¶22,  29.   The cour t  r easoned t hat  oper at i ng 

under  § 350. 09 does not  i ncl ude t he act  of  s i t t i ng on a par ked 

snowmobi l e wi t h t he engi ne of f .  I d.  Whi l e physi cal  mani pul at i on 

or  act i vat i on of  t he cont r ol s necessar y t o put  a snowmobi l e i n 

mot i on does not  necessar i l y  r equi r e t he snowmobi l e t o act ual l y  

be i n mot i on, 5 i t  does pl ai nl y r equi r e some af f i r mat i ve physi cal  

act  of  mani pul at i on or  act i vat i on of  t he cont r ol s necessar y t o 

put  i t  i n mot i on.   I d. ,  ¶22.   " Si t t i ng on a par ked snowmobi l e 

wi t h i t s engi ne of f  i s  not ,  wi t hout  mor e,  t he ' mani pul at i on or  

act i vat i on'  [ ]  necessar y t o put  i t  i n mot i on. "   I d.      

¶23 I n t he pr esent  case,  Haanst ad was mer el y s i t t i ng i n 

t he dr i ver ' s seat  of  a par ked vehi c l e.   Al t hough t he engi ne was 

r unni ng,  t he uncont est ed evi dence shows t hat  Haanst ad was not  

t he per son who l ef t  t he engi ne r unni ng.   She never  physi cal l y 

                                                 
4 " Oper at e"  i s al so def i ned i n Wi s.  St at .  § 350. 01( 9r )  as 

t he exer ci se of  physi cal  cont r ol  over  t he speed or  di r ect i on of  
a snowmobi l e.   That  por t i on of  t he def i ni t i on i s not  cont ai ned 
i n t he OWI  and r ef usal  st at ut es,  whi ch def i ne dr i ve or  oper at e 
separ at el y,  and i s t her ef or e not  per t i nent  t o t hi s case.   See 
Bur g v.  Ci nci nnat i  Cas.  I ns.  Co. ,  2002 WI  76,  ¶20 n. 6,  254 
Wi s.  2d 36,  645 N. W. 2d 880.      

5 See al so St at e v.  Modor y,  204 Wi s.  2d 538,  544,  555 
N. W. 2d 399 ( Ct .  App.  1996)  ( wher e t he cour t  of  appeal s  
i nt er pr et i ng Wi s.  St at .  § 346. 63( 3)  hel d t hat  t he i mmobi l i t y  of  
t he vehi c l e was i mmat er i al ,  because t he physi cal  mani pul at i on or  
act i vat i on of  t he cont r ol s f or  pur poses of  t he def i ni t i on of  
" oper at e"  di d not  necessar i l y  r equi r e t hat  t he vehi c l e be 
movi ng) .   
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mani pul at ed or  act i vat ed t he cont r ol s necessar y t o put  t he 

vehi c l e i n mot i on.   I n addi t i on,  t he pr esent  case i s 

di st i ngui shabl e f r om Pr oegl er ,  as t her e i s no ci r cumst ant i al  

evi dence t hat  Haanst ad " r ecent l y"  oper at ed t he vehi c l e.   I n 

cont r ast ,  t her e i s uncont est ed evi dence demonst r at i ng t hat  

Haanst ad never  t ouched t he dr i v i ng cont r ol s whi l e s i t t i ng i n t he 

dr i ver ' s seat ,  and t hat  Sat t er t hwai t e was t he i ndi v i dual  who 

r ecent l y oper at ed t he vehi c l e.   

¶24 We t her ef or e concl ude t hat  because t her e exi st s no 

evi dence,  di r ect  or  c i r cumst ant i al ,  t hat  Haanst ad t ouched any 

cont r ol s of  t he vehi c l e necessar y t o put  i t  i n mot i on whi l e she 

was i nt oxi cat ed,  nei t her  Pr oegl er  nor  Bur g suppor t s a concl usi on 

t hat  Haanst ad was " oper at i ng"  t he mot or  vehi c l e as def i ned i n 

Wi s.  St at .  § 346. 63( 3) ( b) .    

I V 

¶25 We concl ude t hat  Haanst ad di d not  " oper at e"  t he mot or  

vehi c l e as def i ned i n Wi s.  St at .  § 346. 63( 3) ( b) .   We al so f i nd 

t hat  t hi s concl usi on i s consi st ent  wi t h pr i or  Wi sconsi n cases.   

We t her ef or e r ever se t he cour t  of  appeal s and r ei nst at e t he 

c i r cui t  cour t ' s  f i ndi ng of  not  gui l t y.  

By the Court.— The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 ¶26 JON P.  WI LCOX,  J. ,  di d not  par t i c i pat e.  
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