
2006 WI 74 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2004AP2035- CR 
  
COMPLETE TI TLE:   
 St at e of  Wi sconsi n,  

          Pl ai nt i f f - Respondent ,  
     v.  
Dal e L.  Smi t h,  
          Def endant - Appel l ant - Pet i t i oner .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at :  279 Wi s.  2d 519,  693 N. W. 2d 148 

( Ct .  App.  2005–Unpubl i shed)  
  
OPI NI ON FI LED:  June 27,  2006   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  December  6,  2005   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee   
 JUDGE:  Russel l  W.  St amper  
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  ABRAHAMSON,  C. J. ,  di ssent s ( opi ni on f i l ed) .  

PROSSER and BUTLER,  JR. ,  J. J. ,  j oi n t he di ssent .   
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - pet i t i oner  t her e wer e br i ef s by 
Allison M. Ritter and Hartley Law Office,  Mi l waukee,  and or al  
ar gument  by Allison M. Ritter.  

 
For  t he pl ai nt i f f - r espondent  t he cause was ar gued by Juan 

B. Colas,  assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef  was 
Peggy A. Lautenschlager,  at t or ney gener al .  

 
 



2006 WI 74

NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    The def endant ,  Dal e L.  Smi t h 

( Smi t h) ,  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s, 1 whi ch af f i r med Smi t h' s j udgment  of  convi ct i on f or  

oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed,  second of f ense,  and 

an or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Russel l  W.  

St amper ,  Sr . ,  Reser ve Judge,  denyi ng hi s mot i on f or  

post convi ct i on r el i ef .      

                                                 
1 See St at e v.  Smi t h,   No.  2004AP2035- CR,  unpubl i shed sl i p 

op. ,  ¶6 ( Wi s.  Ct .  App.  Jan.  11,  2005) .  
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¶2 Smi t h cont ends t hat  at  t r i al ,  he was deni ed hi s 

const i t ut i onal  r i ght  t o a f ai r  and i mpar t i al  j ur y when t he 

ci r cui t  cour t ,  dur i ng voi r  di r e,  deni ed hi s mot i on t o st r i ke a 

j ur or  f or  cause.   Smi t h ar gues t hat  an admi ni st r at i ve assi st ant  

empl oyed by t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce was 

obj ect i vel y bi ased because she wor ked f or  t he same ent i t y as t he 

pr osecut i ng at t or ney.  

¶3 We hol d t hat  t he c i r cui t  cour t  r easonabl y concl uded 

t hat  Char l ot t e T.  ( Char l ot t e)  was not  obj ect i vel y bi ased under  

t he f act s and ci r cumst ances,  as a r easonabl e per son i n 

Char l ot t e' s posi t i on coul d be i mpar t i al .   Ther ef or e,  we concl ude 

t he ci r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

denyi ng Smi t h' s mot i on t o st r i ke Char l ot t e f or  cause.   

Essent i al l y ,  we decl i ne t o cr eat e a per  se r ul e t hat  excl udes 

pot ent i al  j ur or s f or  t he sol e r eason t hat  t hey ar e empl oyed by 

t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce.   As such,  t he 

deci s i on of  t he cour t  of  appeal s i s af f i r med.  

I  

¶4 I n t he ear l y mor ni ng hour s of  Oct ober  3,  2001,  Smi t h 

was pul l ed over  by Ci t y of  Fr ankl i n Pol i ce Of f i cer  Rebecca 

Fl et cher  ( Fl et cher ) .   Based on her  obser vat i ons at  t he scene,  

Fl et cher  r equest ed t hat  Smi t h t ake a Br eat hal yzer  t est  i n or der  

t o det er mi ne whet her  he had a pr ohi bi t ed al cohol  concent r at i on.   

Accor di ng t o t he cr i mi nal  compl ai nt ,  Smi t h r ef used t o submi t  t o 

t he t est ,  and Fl et cher  ar r est ed hi m.   On Oct ober  16,  2001,  a 

cr i mi nal  compl ai nt  was f i l ed agai nst  Smi t h f or  unl awf ul l y 

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 
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i nt oxi cant ,  cont r ar y t o Wi s.  St at .  §§ 346. 63( 1) ( a)  and 346. 65( 2)  

( 1999- 2000) .   Thi s was Smi t h' s second such of f ense.     

¶5 A j ur y t r i al  began on Sept ember  30,  2003.   Dur i ng voi r  

di r e,  pr ospect i ve j ur or  Char l ot t e cal l ed t o t he cour t ' s  

at t ent i on t hat  she wor ked f or  t he Mi l waukee Count y Di st r i ct  

At t or ney' s Of f i ce.   Speci f i cal l y,  Char l ot t e wor ked as an 

admi ni st r at i ve assi st ant  at  t he Chi l dr en' s Cour t  Cent er  i n 

Wauwat osa.   She al so st at ed t hat  she di d not  wor k on 

i nvest i gat i ons.   When asked whet her  she woul d have a pr obl em 

bei ng an i mpar t i al  j ur or ,  Char l ot t e sai d,  " No. "    

¶6 Lat er  i n chamber s,  Smi t h' s counsel ,  Pat r i ck D.  Wai t  

( Wai t ) ,  moved t o st r i ke Char l ot t e f or  cause.   The di scussi on 

bet ween t he cour t ,  Wai t ,  and Ass i st ant  Di st r i ct  At t or ney Ti f f any 

Har r i s ( Har r i s)  pr oceeded as f ol l ows:    

MR.  WAI T:   Al l  r i ght .  I ' d ask Number  9.  be st uck [ s i c]  
f or  cause,  she wor ks f or  t he D. A. ' s of f i ce.  

THE COURT:   What ' s t he cause? 

MR.  WAI T:   She wor ks f or  t he l aw f i r m pr osecut i ng t hi s 
case.   Her  empl oyer  i s Mi chael  McCann.  

THE COURT:   I s t her e aut hor i t y f or  t hat ? 

MR.  WAI T:   I  t hi nk t hat  i s  f or  cause.  

THE COURT:   I s i t  occupat i onal  excl usi on?  By vi r t ue 
of  [ t he]  f act  she wor ks f or  t he D. A. ' s of f i ce i s i t  
i mpossi bl e f or  her  t o be i mpar t i al ? 

MR.  WAI T:   I  don' t  t hi nk I  have t o pr ove i mpar t i al i t y ;  
I  t hi nk t her e can be a f i ndi ng her  empl oyer  i s 
pr osecut i ng t he case.  

THE COURT:   I  under st and your  opi ni on,  do you have 
aut hor i t y f or  t hat  bel i ef ? 
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MR.  WAI T:   No,  I  don' t  have any cases I  can ci t e.  

THE COURT:   St at e.  

MS.  HARRI S:   Judge,  I  r eal l y don' t  t hi nk——I  don' t  know 
her .   She doesn' t  wor k i n t hi s par t i cul ar  bui l di ng;  
she' s out  at  Chi l dr en' s Cour t .   I  don' t  t hi nk t her e i s 
any aut hor i t y f or  t hat .  

THE COURT:   Request  deni ed.   That  was Number  9.  

¶7 Besi des Char l ot t e,  Smi t h r ai sed chal l enges t o t wo 

ot her  pot ent i al  j ur or s i n voi r  di r e.   These chal l enges wer e 

deni ed by t he c i r cui t  cour t .   I n hi s br i ef  t o t hi s cour t ,  Smi t h 

f ur t her  ar gues t hat  t wo addi t i onal  j ur or s wer e " ver y pr obl emat i c  

f r om a def ense per spect i ve. "    

¶8 Fi r st ,  Jur or  No.  2 st at ed t hat  she had a f r i end who 

al most  k i l l ed somebody whi l e dr i v i ng under  t he i nf l uence,  and 

she had sever al  f r i ends ar r est ed f or  dr i v i ng under  t he i nf l uence 

wi t h whom she di d not  associ at e anymor e.   At t or ney Wai t  t hen 

asked her  t he f ol l owi ng:  

MR.  WAI T:   Does t hat  make i t  mor e di f f i cul t  f or  you t o 
j udge a case f ai r l y? 

JUROR NO.  2:   No,  I  don' t  t hi nk so.  

MR.  WAI T:   Do you t hi nk i t ' s  goi ng t o be di f f i cul t  f or  
you t o be i mpar t i al  her e? 

JUROR NO.  2:   Yes.  

Lat er  i n chamber s,  t he cour t  posed t he f ol l owi ng quest i ons t o 

Jur or  No.  2:  

THE COURT:   Can you be i mpar t i al  wi t h r espect  t o t hi s 
case? 

JUROR NO.  2:   I  t hi nk so.  
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THE COURT:   At  t hi s poi nt ,  ar e you i ncl i ned t o bel i eve 
one si de as opposed t o t he ot her  s i de? 

JUROR NO.  2:   Not  necessar i l y ,  no.    

THE COURT:   You ar e at  poi nt  zer o? 

JUROR NO.  2:   Yes.    

THE COURT:   You ar e f ai r  and neut r al  as t o each si de? 

JUROR NO.  2:   Yes.  

Af t er  t hi s quest i oni ng,  Wai t  di d not  cont i nue wi t h hi s ar gument  

t hat  Jur or  No.  2 shoul d be st r uck f or  cause.   The cour t  had 

pr evi ousl y not ed t hat  di f f i cul t y  i n r emai ni ng i mpar t i al  i s  not  

suf f i c i ent  t o excuse a j ur or .    

¶9 Next ,  Wai t  chal l enged Jur or  No.  6,  who i nf or med t he 

cour t  t hat  he encount er ed a dr unk dr i ver  whi l e dr i v i ng wi t h hi s 

wi f e and chi l dr en.   When asked whet her  t hat  exper i ence woul d 

make i t  pr obl emat i c f or  hi m t o s i t  on a case wher e t he def endant  

i s char ged wi t h dr unk dr i v i ng,  Jur or  No.  6 st at ed,  " I  guess I ' d 

have t o hear  mor e i nf or mat i on.   At  t he t i me,  i f  I  had had a gun,  

I ' d have shot  hi m. "   Dur i ng l at er  quest i oni ng,  Jur or  No.  6 

r eveal ed t hat  hi s br ot her  was put  i nt o a t wo- week coma because 

of  a dr unk dr i ver .   Wai t  t hen asked hi m t he f ol l owi ng:  

MR.  WAI T:   I s t hat  goi ng t o af f ect  your  abi l i t y  t o be 
i mpar t i al  her e? 

JUROR NO.  6:   I  hope not ,  but  I ' m not  sur e.  

MR.  WAI T:   You al so sai d t hat  when you saw someone 
suspect ed of  dr unk dr i v i ng,  i f  you had a gun you woul d 
have shot  hi m.  

JUROR NO.  6:   I  got  t hat  angr y wi t h hi m because I  was 
wi t h my wi f e and ki ds.  .  .  .   
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MR.  WAI T:   Do you f eel  you can be f ai r  her e t oday? 

JUROR NO.  6:   I  can t r y.    

Lat er  i n chamber s,  t he f ol l owi ng di scussi on occur r ed:  

THE COURT:   The r eal  quest i on i s,  can you be 
i mpar t i al ,  f ai r ,  and neut r al  i n t hi s case? 

JUROR NO.  6:   I  under st and.   I  don' t  know,  I  haven' t  
hear d t he evi dence yet .   I  woul d say absol ut el y not  i f  
I  f ound out  t he per son had deni ed t he pol i ce t he r i ght  
t o check hi s bl ood or  check t hat  i f  he was.   To me 
t hat  t el l s  me he was dr unk.   I  don' t  car e,  he shoul d 
go t o j ai l .    

THE COURT:   You don' t  know t he answer  t o t hat  
quest i on,  r i ght ? 

JUROR NO.  6:   No.  

THE COURT:   Gi ven t hat  you don' t  know t he answer  as t o 
what  t he evi dence i s goi ng t o say,  I  need you t o t el l  
us at  t hi s t i me,  r i ght  now,  ar e you at  zer o neut r al ,  
or  ar e you l eani ng one way or  t he ot her ? 

JUROR NO.  6:   I ' m t r y i ng t o st ay at  neut r al .  

THE COURT:   Wher e ar e you? 

JUROR NO.  6:   I  bel i eve I  am neut r al .  

THE COURT:   You have t he best  opi ni on of  wher e you 
ar e,  and you bel i eve you ar e neut r al .   That ' s  your  
bel i ef ,  r i ght ? 

JUROR NO.  6:   Yes.    

Ul t i mat el y,  t he cour t  concl uded t hat  Jur or  No.  6 sai d he coul d 

be i mpar t i al ,  and i t  r ef used t o st r i ke hi m f or  cause.    

¶10 I n addi t i on t o t hese t wo j ur or s ,  Smi t h cont ends t hat  

Jur or s Nos.  3 and 11 wer e pr obl emat i c.   Jur or  No.  3 was a pol i ce 

of f i cer  who had ar r est ed peopl e f or  oper at i ng whi l e i nt oxi cat ed.   
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She sai d t hat  she t hought  she coul d be i mpar t i al .   Wai t  di d not  

chal l enge Jur or  No.  3 f or  cause dur i ng voi r  di r e.  

¶11 Fi nal l y,  i n r esponse t o Wai t ' s  quest i on of  whet her  

anyone on t he j ur y had any f eel i ngs al r eady devel oped about  t he 

def endant ,  Jur or  No.  11 st at ed,  " I  k i nd of  f eel  you woul d not  be 

her e unl ess you wer e doi ng somet hi ng wr ong. "   Wai t  t hen asked,  

" [ s] o i n t hat  r egar d,  you' ve al r eady f or med an opi ni on?"   Jur or  

No.  11 r esponded wi t h " [ p] er haps"  f ol l owed by " Yes.  I  do f eel  I  

can be i mpar t i al . "   I n chamber s,  Wai t  i nf or med t he cour t  t hat  

" [ r ] egar di ng Number  11,  I  wr ot e ' he has f or med an opi ni on as t o 

t hi s def endant  t hat  he' s gui l t y. ' "   The cour t  not ed,  however ,  

t hat  Jur or  No.  11 sai d he coul d be i mpar t i al .   Ther e was no 

f ur t her  di scussi on about  Jur or  No.  11.    

¶12 Smi t h ul t i mat el y used hi s f our  per empt or y chal l enges 

t o st r i ke Jur or s  Nos.  2,  3,  6,  and 11.   Char l ot t e was seat ed on 

t he j ur y,  and on Oct ober  1,  2003,  Smi t h was unani mousl y  

convi ct ed and sent enced t o 90 days of  j ai l .   

¶13 Af t er  hi s convi ct i on,  Smi t h f i l ed a post convi ct i on 

mot i on f or  an or der  vacat i ng t he j udgment  and f or  a new t r i al  

based upon hi s bei ng deni ed t he r i ght  t o an i mpar t i al  j ur y as 

guar ant eed by t he Si xt h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on.   The ci r cui t  cour t  deni ed hi s mot i on,  concl udi ng 

t hat  " t he mer e f act  t hat  a j ur or  wor ks f or  t he pr osecut i ng 

of f i ce,  wi t hout  mor e,  does not  i n and of  i t sel f  di squal i f y t he 

j ur or  f r om ser vi ce.  .  .  .  Taki ng al l  [ t he]  f act or s i nt o 
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consi der at i on,  t he cour t  cannot  i nf er  t hat  a r easonabl e per son 

i n Jur or  T. ' s posi t i on woul d be bi ased. "    

¶14 On appeal ,  t he cour t  of  appeal s pr i mar i l y r el i ed on 

t wo of  our  pr evi ous deci s i ons:   St at e v.  Faucher ,  227 

Wi s.  2d 700,  596 N. W. 2d 770 ( 1999) ,  and St at e v.  Loui s,  156 

Wi s.  2d 470,  457 N. W. 2d 484 ( 1990) ,  i n r eachi ng i t s deci s i on.   

Based on Faucher ,  t he cour t  not ed t hat  onl y obj ect i ve bi as,  not  

st at ut or y or  subj ect i ve bi as,  was at  i ssue.   The cour t  al so 

anal ogi zed t he f act s i n t hi s case t o Loui s i n t hat  t he 

pr ospect i ve j ur or  and t he pr osecut or  di d not  know each ot her .   

See Smi t h,  No.  2004AP2035- CR,  ¶6 ( " The f act s of  r ecor d her e 

suggest  t hat  t hi s case i s aki n t o Loui s.   Char l ot t e,  al t hough 

empl oyed by t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce,  di d 

not  know t he pr osecut or  i n t hi s case and t he pr osecut or  di d not  

know Char l ot t e. " ) .   The cour t  of  appeal s agr eed wi t h t he c i r cui t  

cour t  t hat  " ' t he mer e f act  t hat  a j ur or  wor ks f or  t he 

pr osecut i ng of f i ce,  wi t hout  mor e,  does not  i n and of  i t sel f  

di squal i f y t he j ur or  f r om ser vi ce. ' "   I d.   The j udgment  and 

or der  of  t he c i r cui t  cour t  wer e t her ef or e af f i r med.    

¶15 Smi t h t hen f i l ed a pet i t i on f or  r evi ew i n t hi s cour t ,  

and we gr ant ed r evi ew.  

I I  

¶16 The sol e quest i on we must  addr ess on appeal  i s  whet her  

Smi t h was deni ed t he r i ght  t o an i mpar t i al  j ur y  by t he c i r cui t  

cour t ' s  r ef usal  t o st r i ke Char l ot t e f or  cause.   Smi t h ar gues 

t hat  Char l ot t e shoul d have been di squal i f i ed as obj ect i vel y 

bi ased because she was empl oyed by t he pr osecut i ng at t or ney.   
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Essent i al l y ,  Smi t h seeks a per  se r ul e i n Wi sconsi n t hat  

empl oyees of  t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce 

cannot  ser ve on j ur i es i n cr i mi nal  cases pr osecut ed by t hei r  

empl oyer .   Al t er nat i vel y,  t he St at e ar gues t hat  Char l ot t e di d 

not  demonst r at e obj ect i ve bi as,  and t hi s cour t  shoul d not  cr eat e 

a per  se di squal i f i cat i on f or  such empl oyees.  

¶17 We bel i eve i n t hi s case,  t he c i r cui t  cour t  r easonabl y 

concl uded t hat  Char l ot t e was not  obj ect i vel y bi ased under  t he 

t ot al i t y of  t he c i r cumst ances.   We f ur t her  r ef use t o cr eat e a 

per  se excl usi on of  pot ent i al  j ur or s t hat  ar e empl oyed by t he 

Mi l waukee Count y Di st r i ct  At t or ney.   I n our  v i ew,  t he excl usi on 

of  j ur or s on t he basi s of  obj ect i ve bi as i s best  l ef t  t o t he 

case- by- case di scr et i on of  t he c i r cui t  cour t .  

¶18 " [ A]  cr i mi nal  def endant ' s r i ght  t o r ecei ve a f ai r  

t r i al  by a panel  of  i mpar t i al  j ur or s i s guar ant eed by t he Si xt h 

and Four t eent h Amendment s t o t he Uni t ed St at es Const i t ut i on and 

Ar t .  I ,  § 7 of  t he Wi sconsi n Const i t ut i on,  as wel l  as pr i nci pl es 

of  due pr ocess. " 2  Faucher ,  227 Wi s.  2d at  715 ( c i t i ng Loui s,  156 

Wi s.  2d at  478;  St at e v.  Gesch,  167 Wi s.  2d 660,  666,  482 

N. W. 2d 99 ( 1992) ) .   " To ensur e an i mpar t i al  j ur y,  

                                                 
2 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n par t :   " I n al l  cr i mi nal  pr osecut i ons,  t he accused 
shal l  enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 
i mpar t i al  j ur y of  t he St at e and di st r i ct  wher ei n t he cr i me shal l  
have been commi t t ed[ . ] "   Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 
Const i t ut i on pr ovi des i n par t :   " I n al l  cr i mi nal  pr osecut i ons 
t he accused shal l  enj oy t he r i ght  .  .  .  i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  t o a speedy publ i c t r i al  by an 
i mpar t i al  j ur y of  t he count y or  di st r i ct  wher ei n t he of f ense 
shal l  have been commi t t ed[ . ] "  
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Wi s.  St at .  § 805. 08( 1)  pr ovi des f or  j ur or  di squal i f i cat i on i f  a 

pr ospect i ve j ur or  ' i s  not  i ndi f f er ent  i n t he case. ' "   St at e v.  

Mendoza,  227 Wi s.  2d 838,  847,  596 N. W. 2d 736 ( 1999) . 3 

¶19 " Pr ospect i ve j ur or s ar e pr esumed i mpar t i al ,  and t he 

chal l enger  t o t hat  pr esumpt i on bear s t he bur den of  pr ovi ng 

bi as. "   Loui s,  156 Wi s.  2d at  478.   We have r ecogni zed t hr ee 

t ypes of  bi as:  ( 1)  st at ut or y bi as;  ( 2)  subj ect i ve bi as;  and ( 3)  

obj ect i ve bi as.   Faucher ,  227 Wi s.  2d at  716. 4  St at ut or y bi as i s 

                                                 
3 Wi sconsi n St at .  § 805. 08( 1)  ( 2003- 04)  r eads i n f ul l :    

The cour t  shal l  exami ne on oat h each per son who i s 
cal l ed as a j ur or  t o di scover  whet her  t he j ur or  i s 
r el at ed by bl ood,  mar r i age or  adopt i on t o any par t y or  
t o any at t or ney appear i ng i n t he case,  or  has any 
f i nanci al  i nt er est  i n t he case,  or  has expr essed or  
f or med any opi ni on,  or  i s awar e of  any bi as or  
pr ej udi ce i n t he case.  I f  a j ur or  i s not  i ndi f f er ent  
i n t he case,  t he j ur or  shal l  be excused.  Any par t y 
obj ect i ng f or  cause t o a j ur or  may i nt r oduce evi dence 
i n suppor t  of  t he obj ect i on.  Thi s sect i on shal l  not  be 
const r ued as abr i dgi ng i n any manner  t he r i ght  of  
ei t her  par t y t o suppl ement  t he cour t ' s  exami nat i on of  
any per son as t o qual i f i cat i ons,  but  such exami nat i on 
shal l  not  be r epet i t i ous or  based upon hypot het i cal  
quest i ons.  

4 I n St at e v.  Faucher ,  227 Wi s.  2d 700,  716,  596 N. W. 2d 770 
( 1999) ,  we f i r s t  adopt ed t hese t hr ee t er ms t o descr i be j ur or  
bi as.   Pr evi ousl y,  cour t s of  t hi s st at e used t he t er ms i mpl i ed 
bi as,  act ual  bi as,  and i nf er r ed bi as.   I d.  at  716.   Gener al l y,  
t he t er ms st at ut or y bi as and subj ect i ve bi as c l osel y cor r espond,  
r espect i vel y,  t o t he t er ms i mpl i ed bi as and act ual  bi as.   I d.  at  
716 n. 5.   Fur t her mor e,  t he t er m obj ect i ve bi as " i n some ways 
cont empl at es bot h our  use of  t he t er ms i mpl i ed and i nf er r ed 
bi as. "   I d.  at  716.   However ,  as we emphasi zed i n Faucher ,  " t he 
case l aw does not  al ways use t he f or mer  t er ms i n a consi st ent  
manner ,  [ and]  t her e i s not  an absol ut e,  di r ect  cor r el at i on 
bet ween t he f or mer  t er ms and t he t er ms we adopt  t oday. "   I d.  at  
716- 17.      
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descr i bed by Wi s.  St at .  § 805. 08( 1)  ( 2003- 04)  and concer ns 

j ur or s who ar e " r el at ed by bl ood,  mar r i age or  adopt i on t o any 

par t y or  t o any at t or ney appear i ng i n t he case,  or  has any 

f i nanci al  i nt er est  i n t he case[ . ] "   Char l ot t e does not  f i t  

wi t hi n any of  t he cat egor i es const i t ut i ng st at ut or y bi as.      

¶20 Subj ect i ve bi as " descr i be[ s]  bi as t hat  i s  r eveal ed 

t hr ough t he wor ds and t he demeanor  of  t he pr ospect i ve j ur or . "   

Faucher ,  227 Wi s.  2d at  717.   St at ed anot her  way,  subj ect i ve 

bi as " r ef er s t o t he bi as t hat  i s  r eveal ed by t he pr ospect i ve 

j ur or  on voi r  di r e:   i t  r ef er s t o t he pr ospect i ve j ur or ' s st at e 

of  mi nd. "   I d.   Wi sconsi n St at .  § 805. 01( 1)  ( 2003- 04)  al so 

speaks t o subj ect i ve bi as,  i n t hat  a j ur or  who has " expr essed or  

f or med any opi ni on,  or  i s awar e of  any bi as or  pr ej udi ce i n t he 

case[ , ] "  shal l  be excused.   Wi s.  St at .  § 805. 08( 1) ;  accor d 

Faucher ,  227 Wi s.  2d at  717.   Smi t h does not  mai nt ai n t hat  

Char l ot t e was subj ect i vel y bi ased,  nor  does t he r ecor d 

demonst r at e t hat  Char l ot t e pr esent ed any subj ect i ve bi as.   

Dur i ng voi r  di r e,  Wai t  asked Char l ot t e t he f ol l owi ng quest i on:   

" Even t hough you wor k i n t he di st r i ct  at t or ney' s of f i ce and t he 

di st r i ct  at t or ney' s of f i ce i s pr osecut i ng t hi s act i on,  do you 

f eel  you can be t ot al l y i mpar t i al  and f ai r  about  t hi s case?"   To 

t hi s,  Char l ot t e answer ed si mpl y,  " Yes. "    

¶21 I n t hi s case,  we ar e concer ned wi t h obj ect i ve bi as.  

[ T] he f ocus of  t he i nqui r y i nt o " obj ect i ve bi as"  i s 
not  upon t he i ndi v i dual  pr ospect i ve j ur or ' s mi nd,  but  
r at her  upon whet her  t he r easonabl e per son i n t he 
i ndi v i dual  pr ospect i ve j ur or ' s posi t i on coul d be 
i mpar t i al .   When assessi ng whet her  a j ur or  i s 
obj ect i vel y bi ased,  a c i r cui t  cour t  must  consi der  t he 
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f act s and ci r cumst ances sur r oundi ng t he voi r  di r e and 
t he f act s i nvol ved i n t he case.   However ,  t he emphasi s 
of  t hi s assessment  r emai ns on t he r easonabl e per son i n 
l i ght  of  t hose f act s and ci r cumst ances.  .  .  .  [ W] hen a 
pr ospect i ve j ur or  i s chal l enged on voi r  di r e because 
t her e was some evi dence demonst r at i ng t hat  t he 
pr ospect i ve j ur or  had f or med an opi ni on or  pr i or  
knowl edge,  [ ]  whet her  t he j ur or  shoul d be r emoved f or  
cause t ur ns on whet her  a r easonabl e per son i n t he 
pr ospect i ve j ur or ' s posi t i on coul d set  asi de t he 
opi ni on or  pr i or  knowl edge.   [ St at e v. ]  Fer r on,  219 
Wi s.  2d [ 481] ,  498,  579 N. W. 2d 654 [ ( 1998) ] .  

Faucher ,  227 Wi s.  2d at  718- 19.  

¶22 The st andar d of  r evi ew f or  whet her  a j ur or  i s 

obj ect i vel y bi ased i s a mi xed quest i on of  f act  and l aw.   I d.  at  

720.   " [ A]  c i r cui t  cour t ' s  f i ndi ngs r egar di ng t he f act s and 

ci r cumst ances sur r oundi ng voi r  di r e and t he case wi l l  be uphel d 

unl ess t hey ar e c l ear l y er r oneous.   Whet her  t hose f act s f ul f i l l  

t he l egal  st andar d of  obj ect i ve bi as i s a quest i on of  l aw. "   I d.    

Thi s cour t  does not  or di nar i l y  def er  t o t he c i r cui t  
cour t ' s  det er mi nat i on of  a quest i on of  l aw.   However ,  
a c i r cui t  cour t ' s  concl usi on on obj ect i ve bi as i s 
i nt er t wi ned wi t h f act ual  f i ndi ngs suppor t i ng t hat  
concl usi on.   Ther ef or e,  i t  i s  appr opr i at e t hat  t hi s 
cour t  gi ve wei ght  t o t he c i r cui t  cour t ' s  concl us i on on 
t hat  quest i on.    

The ci r cui t  cour t  i s  par t i cul ar l y wel l - posi t i oned t o 
make a det er mi nat i on of  obj ect i ve bi as,  and i t  has 
speci al  compet ence i n t hi s ar ea.   I t  i s  i nt i mat el y 
f ami l i ar  wi t h t he voi r  di r e pr oceedi ng,  and i s best  
s i t uat ed t o r ef l ect  upon t he pr ospect i ve j ur or ' s 
subj ect i ve st at e of  mi nd whi ch i s r el evant  as wel l  t o 
t he det er mi nat i on of  obj ect i ve bi as.   We t her ef or e 
gi ve wei ght  t o t he cour t ' s  concl usi on t hat  a 
pr ospect i ve j ur or  i s or  i s not  obj ect i vel y bi ased.   We 
wi l l  r ever se i t s concl usi on onl y i f  as a mat t er  of  l aw 
a r easonabl e j udge coul d not  have r eached such a 
concl usi on.  
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St at e v.  Li ndel l ,  2001 WI  108,  ¶39,  245 Wi s.  2d 689,  629 

N. W. 2d 223 ( quot i ng Faucher ,  227 Wi s.  2d at  720- 21) .    

¶23 Appl y i ng t hese st andar ds,  we hol d t hat  a r easonabl e 

c i r cui t  cour t  j udge coul d concl ude t hat  Char l ot t e was not  

obj ect i vel y bi ased under  t he t ot al i t y of  t he f act s and 

ci r cumst ances.   Ther ef or e,  t he c i r cui t  cour t  di d not  er r oneousl y  

exer ci se i t s di scr et i on i n f ai l i ng t o st r i ke Char l ot t e f or  

cause.      

¶24 I n t hi s case,  t he St at e of  Wi sconsi n was r epr esent ed 

by t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce,  l ocat ed i n 

t he Cour t house Compl ex i n downt own Mi l waukee.   Char l ot t e ser ves 

as an admi ni st r at i ve assi st ant  f or  t he Di st r i ct  At t or ney' s 

Of f i ce l ocat ed i n t he Chi l dr en' s Cour t  Cent er  i n Wauwat osa.   She 

does not  wor k on i nvest i gat i ons.   Fur t her mor e,  t he r ecor d does 

not  show any i ndi cat i on t hat  Char l ot t e r ecogni zed Har r i s or  v i ce 

ver sa.   Ther e i s  al so no evi dence t hat  Char l ot t e had any cont act  

wi t h Har r i s,  any pr i or  f ami l i ar i t y wi t h t he case,  or  any wor k 

connect ed t o t he of f i ce i n Mi l waukee.    

¶25 Addi t i onal l y,  bot h at t or neys pr essed Char l ot t e t o 

consi der  whet her  her  posi t i on as an admi ni st r at i ve assi st ant  f or  

t he Di st r i ct  At t or ney woul d i nf l uence her  dec i s i on,  and each 

t i me she r esponded unequi vocal l y t hat  she coul d be f ai r  and 

i mpar t i al .   Al t hough we r ecogni ze t hat  " [ i ] t  i s  not  al ways 

enough t hat  a pr ospect i ve j ur or  assur es counsel  or  t he cour t  

t hat  he or  she wi l l  be i mpar t i al [ , ] "  Li ndel l ,  245 Wi s.  2d 689,  

¶48,  t he subj ect i ve st at e of  mi nd of  t he j ur or  i s an i mpor t ant  
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consi der at i on i n t he over al l  det er mi nat i on of  obj ect i ve bi as.   

I d. ,  ¶39.  

¶26 Smi t h r el i es on Just i ce O' Connor ' s concur r ence i n 

Smi t h v.  Phi l l i ps,  455 U. S.  209,  221- 22 ( 1982) ,  f or  hi s posi t i on 

t hat  Char l ot t e shoul d have been di smi ssed as obj ect i vel y bi ased 

because she was empl oyed by t he Di st r i ct  At t or ney' s Of f i ce.  

Whi l e each case must  t ur n on i t s own f act s,  t her e ar e 
some ext r eme si t uat i ons t hat  woul d j ust i f y a f i ndi ng 
of  i mpl i ed bi as.   Some exampl es mi ght  i ncl ude a 
r evel at i on t hat  t he j ur or  i s an act ual  empl oyee of  t he 
pr osecut i ng agency,  t hat  t he j ur or  i s a c l ose r el at i ve 
of  one of  t he par t i c i pant s i n t he t r i al  or  t he 
cr i mi nal  t r ansact i on,  or  t hat  t he j ur or  was a wi t ness 
or  somehow i nvol ved i n t he cr i mi nal  t r ansact i on.  

Phi l l i ps,  455 U. S.  at  222 ( O' Connor ,  J. ,  concur r i ng) .    What  

Smi t h f ai l s  t o di scuss,  however ,  i s  t he cont r ol l i ng maj or i t y 

opi ni on of  Phi l l i ps,  and t he Uni t ed St at es Supr eme Cour t ' s  

consi st ent  posi t i on t hat  gover nment  empl oyees ar e not  per  se 

di squal i f i ed f r om ser vi ng as j ur or s i n cr i mi nal  cases.   See,  

e. g. ,  Fr azi er  v.  Uni t ed St at es,  335 U. S.  497,  513 ( 1948)  

( concl udi ng t hat  a gover nment  empl oyee,  mer el y by v i r t ue of  hi s  

gover nment  empl oyment ,  was nei t her  mor e nor  l ess bi ased t han a 

nongover nment  empl oyee) ;  Uni t ed St at es v.  Wood,  299 U. S.  123,  

149 ( 1936)  ( " We t hi nk t hat  t he i mput at i on of  bi as s i mpl y by 

v i r t ue of  gover nment al  empl oyment ,  wi t hout  r egar d t o any act ual  

par t i al i t y  gr owi ng out  of  t he nat ur e and ci r cumst ances of  

par t i cul ar  cases,  r est s on an assumpt i on wi t hout  any r at i onal  

f oundat i on. " ) .    
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¶27 I n Phi l l i ps,  t he Cour t  r ef used t o make a per  se 

excl usi on on t he gr ound of  i mpl i ed bi as of  a j ur or  who had 

pur sued empl oyment  wi t h t he di s t r i ct  at t or ney pr osecut i ng t he 

case.   Phi l l i ps,  455 U. S.  at  221.   Af t er  t he def endant  was 

convi ct ed i n st at e cour t ,  he sought  f eder al  habeas r el i ef ,  and 

t he di st r i ct  cour t  i mput ed bi as,  ar gui ng t he aver age man i n t he 

j ur or ' s posi t i on woul d bel i eve hi s deci s i on as a j ur y member  

woul d af f ect  hi s j ob appl i cat i on.   I d.  at  214.   The Cour t  

r ever sed and hel d t hat  t her e was no basi s f or  t hi s f i ndi ng when 

t he def endant  f ai l ed t o show t he j ur or  was act ual l y bi ased.   I d.  

at  215- 18.   I n t he wor ds of  t he Cour t ,  " due pr ocess does not  

r equi r e a new t r i al  ever y t i me a j ur or  has been pl aced i n a 

pot ent i al l y  compr omi si ng si t uat i on.   Wer e t hat  t he r ul e,  f ew 

t r i al s woul d be const i t ut i onal l y accept abl e. "   I d.  at  217.    

¶28 We f ul l y r ecogni ze t her e may be si t uat i ons wher e an 

empl oyee of  t he Mi l waukee Count y Di st r i ct  At t or ney wi l l  be 

obj ect i vel y bi ased.   I ndeed,  " ' we caut i on and encour age t he 

ci r cui t  cour t s t o st r i ke pr ospect i ve j ur or s f or  cause when t he 

ci r cui t  cour t s " r easonabl y suspect "  t hat  j ur or  bi as exi st s. ' "   

Li ndel l ,  245 Wi s.  2d 689,  ¶49 ( quot i ng Fer r on,  219 Wi s.  2d at  

495- 96) .   However ,  per mi t t i ng an admi ni st r at i ve assi st ant  t o 

ser ve on a j ur y who wor ks at  a di f f er ent  of f i ce i n a di f f er ent  

c i t y t han t he pr osecut i ng of f i ce and who ot her wi se knows not hi ng 

about  t he case,  t he def endant ,  and does not  even r ecogni ze t he 

pr osecut or  i s not  such an " ext r eme si t uat i on"  t hat  we must  

concl ude t he ci r cui t  cour t  er r ed i n r ef usi ng t o st r i ke Char l ot t e 

f or  cause.  
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¶29 Smi t h al so cont ends t hat  t her e i s no meani ngf ul  

di st i nct i on bet ween t hi s case and t he Sevent h Ci r cui t  deci s i on 

of  Uni t ed St at es v.  Pol i chemi ,  219 F. 3d 698 ( 7t h Ci r .  2000) .   I n 

Pol i chemi ,  one of  t he j ur or s,  Lor ena Nape,  was a 15- year  

empl oyee of  t he Uni t ed St at es At t or ney' s Of f i ce f or  t he Nor t her n 

Di st r i ct  of  I l l i noi s,  t he pr osecut i ng at t or ney i n t he case.   I d.  

at  703.   Nape wor ked as a secr et ar y i n t he Ci v i l  Di v i s i on,  and 

t her e was evi dence i n t he r ecor d t hat  she somet i mes wor ked on 

mat t er s f r om t he Cr i mi nal  Di v i s i on.   Uni t ed St at es v.  Pol i chemi ,  

201 F. 3d 858,  861- 62 ( 7t h Ci r .  2000) . 5  Fur t her mor e,  Nape 

admi t t ed t o r ecogni z i ng t he names of  t he pr osecut i ng at t or neys 

i n t he case,  and bei ng awar e t hat  t hey wor ked i n her  of f i ce.   

I d.  at  862.   She al so st at ed t hat  she coul d be f ai r  and 

i mpar t i al .   Pol i chemi ,  219 F. 3d at  703.   The def endant s moved t o 

st r i ke Nape f or  cause on t he gr ound of  i mpl i ed bi as,  but  t he 

di st r i ct  cour t  deni ed t he mot i on.   I d.  

¶30 The Sevent h Ci r cui t  r ever sed t he def endant s '  

convi ct i ons and hel d t hat  al t hough Nape may have been qui t e 

capabl e of  mai nt ai ni ng her  obj ect i v i t y and " gover nment  

empl oyment  al one i s not ,  and shoul d not  be,  enough t o t r i gger  

t he r ul e under  whi ch an empl oyee i s di squal i f i ed f r om ser vi ng as 

a j ur or  i n a case i nvol v i ng her  empl oyer , "  i d.  at  704,  t her e ar e 

r el at i onshi ps t hat  ar e " so c l ose t hat  t he l aw er r s on t he si de 

                                                 
5 Thi s ear l i er  ver si on of  Uni t ed St at es v.  Pol i chemi ,  201 

F. 3d 858 ( 7t h Ci r .  2000) ,  was l at er  par t i al l y  vacat ed by t he 
Sevent h Ci r cui t .   See Uni t ed St at es v.  Pol i chemi ,  219 F. 3d 698,  
702 ( 7t h Ci r .  2000) .   We ci t e t o t he ear l i er  ver si on sol el y f or  
f act ual  det ai l .  
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of  caut i on. "   I d.   The Pol i chemi  cour t  concl uded t hat  t he 

r el at i onshi p bet ween Nape and t he pr osecut i ng at t or ney was j ust  

such a r el at i onshi p.    

¶31 Al t hough t her e ar e f act ual  s i mi l ar i t i es bet ween 

Pol i chemi  and t hi s case,  unl i ke Nape,  Char l ot t e di d not  wor k on 

any mat t er s f or  t he Mi l waukee of f i ce,  nor  di d she r ecogni ze t he 

pr osecut or .   I n ot her  wor ds,  t he r el at i onshi p was even mor e 

r emot e i n t hi s case t han i n Pol i chemi .   Fur t her mor e,  Pol i chemi  

i s,  of  cour se,  not  bi ndi ng on t hi s cour t .   I n Wi sconsi n,  t he 

cour t  has gener al l y been di s i ncl i ned t o cr eat e br i ght - l i ne r ul es 

r egar di ng j ur or  excl usi ons.   See Loui s,  156 Wi s.  2d at  479 

( c i t at i ons omi t t ed)  ( " Bot h t he Uni t ed St at es Supr eme Cour t  and 

t hi s cour t  have been r el uct ant  t o excl ude gr oups of  per sons f r om 

ser vi ng as pet i t  j ur or s as a mat t er  of  l aw. " ) .   I nst ead,  t hi s 

cour t  has pr ef er r ed t o l eave t he det er mi nat i on of  bi as i n t he 

abl e di scr et i on of  t he c i r cui t  cour t .   See i d.  ( c i t i ng Hammi l l  

v.  St at e,  89 Wi s.  2d 404,  415,  278 N. W. 2d 821 ( 1979) )  ( " [ T] he 

ci r cui t  cour t  has been gi ven br oad di scr et i on t o ensur e t hat  t he 

j ur y as f i nal l y sel ect ed i s i mpar t i al . " ) .  

¶32 Li ke t he cour t  of  appeal s,  we bel i eve Loui s i s 

par t i cul ar l y per suasi ve.   I n Loui s,  t he c i r cui t  cour t  r ef used t o 

st r i ke f or  cause t wo pol i ce of f i cer s despi t e t he f act  t hat  t he 

St at e' s chi ef  wi t ness wor ked i n t he same pol i ce depar t ment  and 

t he of f i cer s r ecogni zed t he wi t ness.   I d.  at  474.   We hel d t hat  

t he of f i cer s wer e not  per  se i nel i gi bl e t o ser ve on a j ur y and 

concl uded t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s  
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di scr et i on i n det er mi ni ng t hat  t he t wo of f i cer s wer e not  

act ual l y bi ased.   I d.  

¶33 We f i r st  not ed t hat  pol i ce of f i cer s wer e not  among 

t hose gr oups t he l egi s l at ur e had expr essl y excl uded f r om 

ser vi ce.   I d.  at  479- 80.   That  i s,  l aw enf or cement  of f i cer s ar e 

not  st at ut or i l y  bi ased.   Faucher ,  227 Wi s.  2d at  722.   We al so 

anal yzed whet her  t he of f i cer s demonst r at ed act ual  bi as,  or  i n 

t oday' s t er ms,  subj ect i ve bi as.   I d.  at  723.   Based on t he 

quest i ons posed t o t he of f i cer s at  voi r  di r e,  t he c i r cui t  cour t  

concl uded t hat  t he of f i cer s coul d r emai n i mpar t i al  and deci de 

t he case sol el y on t he evi dence pr esent ed.   Loui s,  156 

Wi s.  2d at  484.   The r ecor d di d not  demonst r at e ot her wi se;  t hus,  

t he c i r cui t  cour t  di d not  er r  i n det er mi ni ng t hat  t he of f i cer s 

di d not  have act ual  bi as.   I d.  

¶34 Fi nal l y,  we obser ved t hat  " [ a]  pr ospect i ve j ur or ' s 

knowl edge of  or  acquai nt ance wi t h a par t i c i pant  i n t he t r i al ,  

wi t hout  mor e,  i s i nsuf f i c i ent  gr ounds f or  di squal i f i cat i on. "   

I d.  at  484 ( c i t i ng St at e v.  Zur f l uh,  134 Wi s.  2d 436,  438,  397 

N. W. 2d 154 ( Ct .  App.  1986) ) .   I n Faucher ,  we equat ed t hi s  

l anguage wi t h our  f or mul at i on of  t he obj ect i ve bi as st andar d and 

not ed t hat  t he pol i ce of f i cer s wer e not  obj ect i vel y bi ased as " a 

r easonabl e per son i n t he posi t i on of  a l aw enf or cement  of f i cer  

coul d r emai n i mpar t i al  despi t e wor ki ng i n t he same depar t ment  as 

a st at e wi t ness. "   Faucher ,  227 Wi s.  2d at  722.    

¶35 Ul t i mat el y,  we concl uded i n Loui s t hat  a per  se 

excl usi on of  pol i ce of f i cer s was not  i n accor d wi t h t he gr eat  

wei ght  of  st at e and f eder al  aut hor i t y.   See Loui s,  156 
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Wi s.  2d at  480- 83.   Fur t her mor e,  we agr eed wi t h t he f ol l owi ng 

decl ar at i on of  t he Second Ci r cui t  Cour t  of  Appeal s:    

" Thi s cour t  does not  choose t o cr eat e a set  of  
unr easonabl y const r i ct i ng pr esumpt i ons t hat  j ur or s be 
excused f or  cause due t o cer t ai n occupat i onal  or  ot her  
speci al  r el at i onshi ps whi ch mi ght  bear  di r ect l y or  
i ndi r ect l y on t he ci r cumst ances of  a gi ven case,  
wher e,  as her e,  t her e i s no showi ng of  act ual  bi as or  
pr ej udi ce. "  

I d.  at  483 ( quot i ng Mi kus v.  Uni t ed St at es,  433 F. 2d 719,  724 

( 2d Ci r .  1970) ) .   Thus,  as we r ef used t o excl ude pol i ce of f i cer s  

f r om j ur i es on a per  se basi s,  so t oo do we r ef use t o excl ude 

empl oyees of  t he Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce on 

a per  se basi s.   Wi t hout  some ot her  evi dence t hat  a pr ospect i ve 

j ur or  such as Char l ot t e cannot  possi bl y be i mpar t i al ,  he or  she 

shoul d not  be excl uded sol el y on t he basi s of  t hei r  empl oyment . 6   

¶36 One of  t he f ew cases i n whi ch t hi s cour t  has made a 

per  se excl usi on of  pot ent i al  j ur or s i s Gesch,  167 Wi s.  2d 660.   

As not ed,  i n most  cases we have r ef used t o make a per  se 

di squal i f i cat i on.   See,  e. g. ,  St at e v.  Sar i nske,  91 Wi s.  2d 14,  

33,  280 N. W. 2d 725 ( 1979) :  

                                                 
6 We f ur t her  bel i eve t hat  St at e v.  Loui s,  156 Wi s.  2d 470,  

457 N. W. 2d 484 ( 1990) ,  pr esent s  a st r onger  case of  obj ect i ve 
bi as t han t hi s case does.   Agai n,  i n Loui s we al l owed t wo pol i ce 
of f i cer s t o s i t  on a j ur y even t hough t he of f i cer s had t o 
eval uat e t he cr edi bi l i t y  of  anot her  coempl oyee who was 
t est i f y i ng as a wi t ness.   Her e,  Char l ot t e di d not  have t o 
eval uat e t he cr edi bi l i t y  of  Har r i s.   Thus,  i n our  v i ew a wor k-
r el at ed r el at i onshi p bet ween a j ur or  and a wi t ness i s mor e 
i ndi cat i ve of  obj ect i ve bi as t han a wor k- r el at ed r el at i onshi p 
bet ween a j ur or  and an at t or ney.   I f  t he connect i on i n Loui s was 
not  enough f or  obj ect i ve bi as,  we do not  see how t he connect i on 
i n t hi s case i s enough f or  us t o concl ude Char l ot t e was 
obj ect i vel y bi ased.  
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( The mer e expr essi on of  a pr edet er mi ned opi ni on as t o 
gui l t  dur i ng t he voi r  di r e does not  di squal i f y a j ur or  
per  se.   I f  t he per son can l ay asi de hi s or  her  
opi ni on and r ender  a ver di ct  based on t he evi dence 
pr esent ed i n cour t ,  t hen he or  she can qual i f y as an 
i mpar t i al  t r i er  of  f act . ) ;  

McGeever  v.  St at e,  239 Wi s.  87,  96,  300 N. W.  485 ( 1941)  ( a 

pr ospect i ve j ur or ' s past  empl oyment  as a dance hal l  i nspect or ,  

under  t he super vi s i on of  t he l ocal  di st r i c t  at t or ney and 

sher i f f ,  di d not  per  se di squal i f y hi m f r om j ur y ser vi ce) .  

¶37 I n Gesch,  we hel d t hat  a pr ospect i ve j ur or  who i s 

r el at ed t o a st at e wi t ness by bl ood or  mar r i age t o t he t hi r d 

degr ee must  be st r uck f r om t he j ur y due t o an i mpl i ed bi as.   

Gesch,  167 Wi s.  2d at  662.   We f i r st  not ed t hat  gener al l y t he 

c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on of  a j ur or ' s 

subj ect i ve bi as wi l l  suf f i ce t o pr ot ect  t he def endant ' s r i ght  t o 

an i mpar t i al  j ur y.   I d.  at  666.   " However ,  t her e ar e s i t uat i ons 

i n whi ch t he r el at i onshi p bet ween a pr ospect i ve j ur or  and a 

par t i c i pant  i n t he t r i al  i s  so c l ose t hat  a f i ndi ng of  i mpl i ed 

bi as i s mandat ed. "   I d.  at  666- 67.    

¶38 We concl uded t hat  t he c i r cui t  cour t  conduct ed a 

t hor ough sear ch f or  subj ect i ve bi as and f ound no such bi as.   I d.  

at  667.   Despi t e t he l ack of  subj ect i ve bi as,  we hel d t hat  t he 

j ur or  shoul d st i l l  have been r emoved f or  cause:  

[ W] her e a pr ospect i ve j ur or  i s r el at ed t o a st at e 
wi t ness by bl ood or  mar r i age t o t he t hi r d degr ee,  
speci al  pr obl ems exi st  t hat  r ender  a c i r cui t  cour t ' s  
sear ch f or  act ual  bi as an i nadequat e pr ot ect i on of  a 
def endant ' s r i ght  t o an i mpar t i al  j ur y.   One such 
pr obl em i s t he pot ent i al  f or  unconsci ous bi as.   I t  i s  
v i r t ual l y i mpossi bl e f or  a pr ospect i ve j ur or  t o 
consci ousl y est i mat e how t he f ami l y r el at i onshi p wi t h 
a wi t ness wi l l  af f ect  hi s or  her  j udgment .   Al t hough 
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no i nt ent i onal  act ual  bi as may exi st ,  t he r i sk of  
unconsci ous bi as i n t hese si t uat i ons i s mani f est .  

I d.   As such,  we hel d t hat  " [ i ] n c i r cumst ances,  such as her e,  

t he mer e pr obabi l i t y  of  bi as i s so hi gh t hat  i n or der  t o assur e 

a def endant  t he f undament al  f ai r ness t o whi ch t he def endant  i s 

ent i t l ed,  we must  i mpl y bi as and excl ude t he j ur or  as a mat t er  

of  l aw. "   I d.  at  668.  

¶39 Lat er ,  i n Faucher ,  we descr i bed Gesch as f ol l ows:  

Our  hol di ng i n Gesch i s  uni que.   I n most  
c i r cumst ances .  .  .  t he concl usi on t hat  an i ndi v i dual  
i s  obj ect i vel y bi ased r equi r es some vi ew of  t he f act s 
and ci r cumst ances sur r oundi ng t he voi r  di r e and t he 
case,  as wel l  as t he pr ospect i ve j ur or ' s answer s.   We 
t her ef or e ur ge a c i r cui t  cour t  t o engage i n a t hor ough 
voi r  di r e when a par t y chal l enges a pr ospect i ve j ur or  
t hr ough t he cl ass t o whi ch t he pr ospect i ve j ur or  
bel ongs.  However ,  Gesch r emai ns an exampl e t hat  some 
r el at i onshi ps ar e so f r aught  wi t h t he possi bi l i t y  of  
bi as t hat  we must  f i nd obj ect i ve bi as r egar dl ess of  
t he sur r oundi ng f act s and ci r cumst ances and t he 
par t i cul ar  j ur or ' s assur ances of  i mpar t i al i t y .  

Faucher ,  227 Wi s.  2d at  724.  

¶40 Wi t hout  mor e,  we do not  bel i eve an empl oyee of  t he 

Mi l waukee Count y Di st r i ct  At t or ney' s Of f i ce i s an exampl e of  a 

r el at i onshi p " so f r aught  wi t h t he possi bi l i t y  of  bi as"  t hat  we 

must  per  se excl ude Char l ot t e.   That  Char l ot t e wor ks as an 

admi ni st r at i ve assi st ant  i n t he Chi l dr en' s Cour t  est abl i shes 

l i t t l e mor e t han a di st ant  acquai nt ance wi t h t he pr osecut or .   

Under  t he f act s and ci r cumst ances of  t hi s case,  we concl ude t hat  

t he c i r cui t  cour t  r easonabl y concl uded Char l ot t e was not  

obj ect i vel y bi ased.   As not ed,  Gesch i s a uni que hol di ng,  and we 

do not  t hi nk t hat  st andi ng al one,  an empl oyee/ empl oyer  

r el at i onshi p bet ween a j ur or  and t he Mi l waukee Count y Di st r i ct  
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At t or ney,  l i ke a c l ose f ami l i al  r el at i onshi p,  r ender s i t  ut t er l y  

i mpossi bl e f or  a pot ent i al  j ur or  t o be i mpar t i al .  

I I I  

¶41 I n sum,  we hol d t hat  t he c i r cui t  cour t  r easonabl y 

concl uded t hat  Char l ot t e was not  obj ect i vel y bi ased under  t he 

f act s and ci r cumst ances as a r easonabl e per son i n Char l ot t e' s 

posi t i on coul d be i mpar t i al .   Ther ef or e,  we concl ude t he ci r cui t  

cour t  di d not  er r oneousl y exer c i se i t s di scr et i on i n denyi ng 

Smi t h' s mot i on t o st r i ke Char l ot t e f or  cause.   Essent i al l y ,  we 

decl i ne t o cr eat e a per  se r ul e t hat  excl udes pot ent i al  j ur or s 

f or  t he sol e r eason t hat  t hey ar e empl oyed by t he Mi l waukee 

Count y Di st r i ct  At t or ney' s Of f i ce.   As such,  t he deci s i on of  t he 

c i r cui t  cour t  i s  af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶42 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s case 

r ai ses t he quest i on whet her  a chal l enged pr ospect i ve j ur or  i s 

obj ect i vel y bi ased on t he basi s of  her  empl oyment  i n t he 

di st r i ct  at t or ney' s of f i ce t hat  i s  pr osecut i ng t he case.    

¶43 The r i ght  t o a t r i al  by an i mpar t i al  j ur y l i es at  t he 

ver y hear t  of  due pr ocess. 1  When a pr ospect i ve j ur or  i s empl oyed 

by an at t or ney i n t he case t o be t r i ed,  t he s i t uat i on i s " so 

f r aught  wi t h t he possi bi l i t y  of  bi as t hat  we must  f i nd obj ect i ve 

bi as r egar dl ess of  t he sur r oundi ng f act s and ci r cumst ances and 

t he par t i cul ar  j ur or ' s assur ances of  i mpar t i al i t y . " 2  The 

empl oyee i s,  I  concl ude,  obj ect i vel y bi ased under  t he l aw and 

shoul d,  on obj ect i on,  be st r uck f or  cause f r om t he j ur y.   

¶44 Accor di ngl y,  I  concl ude t hat  t he c i r cui t  cour t  

er r oneousl y r ef used t o st r i ke f or  cause t he chal l enged j ur or ,  an 

empl oyee of  t he Mi l waukee Count y Di st r i ct  At t or ney,  i n t hi s 

cr i mi nal  case pr osecut ed by t he Mi l waukee Count y Di st r i ct  

At t or ney' s of f i ce.   

¶45 I  agr ee wi t h t he def endant  t hat  t he c i r cui t  cour t ' s  

f ai l ur e t o di squal i f y t he chal l enged pr ospect i ve j ur or  f or  cause 

i s pr ej udi c i al  er r or .   The St at e agr ees t hat  i f  t he c i r cui t  

cour t  er r ed,  t he er r or  was pr ej udi c i al .   I  t her ef or e di ssent .  

                                                 
1 I r v i n v.  Dowd,  366 U. S.  717,  721- 22 ( 1961) .   A cr i mi nal  

def endant  i s guar ant eed t he r i ght  t o a t r i al  by an i mpar t i al  
j ur y by Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.  

2 St at e v.  Faucher ,  227 Wi s.  2d 700,  724,  596 N. W. 2d 770 
( 1999)  ( di scussi ng St at e v.  Gesch,  167 Wi s.  2d 660,  482 
N. W. 2d 99 ( 1992) ) .  
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¶46 I n det er mi ni ng whet her  a pr ospect i ve j ur or  mani f est s 

obj ect i ve bi as,  t he c i r cui t  cour t  must  det er mi ne " whet her  t he 

r easonabl e per son i n t he i ndi v i dual  pr ospect i ve j ur or ' s posi t i on 

coul d be i mpar t i al . " 3  The pr i mar y concer n i n t he obj ect i ve bi as 

anal ysi s i s whet her  t he par t i es ar e pr ovi ded wi t h a f ai r  t r i al . 4 

¶47 The maj or i t y opi ni on decl i nes t o f i nd obj ect i ve bi as 

i n t he cur r ent  case,  r easoni ng t hat  t he r el at i onshi p bet ween t he 

assi st ant  di st r i ct  at t or ney pr osecut i ng t he case and t he 

chal l enged pr ospect i ve j ur or  was " l i t t l e mor e t han a di st ant  

acquai nt ance. " 5   

¶48 I  agr ee t hat  t he chal l enged pr ospect i ve j ur or  i s,  i n 

t he i nst ant  case,  not  c l osel y r el at ed t o t he ass i st ant  di st r i ct  

at t or ney pr osecut i ng t he case.   The chal l enged pr ospect i ve j ur or  

wor ked i n a di f f er ent  of f i ce,  i n a di f f er ent  communi t y,  and on 

di f f er ent  t ypes of  cases t han t he assi st ant  di st r i ct  at t or ney 

pr osecut i ng t he case.   Mor eover ,  t he assi st ant  di st r i ct  at t or ney 

had no di r ect  super vi sor y aut hor i t y over  t he chal l enged j ur or .  

¶49 Never t hel ess,  t he assi st ant  di st r i ct  at t or ney and t he 

chal l enged pr ospect i ve j ur or  do shar e t he same ul t i mat e 

super i or ,  t he Mi l waukee Count y Di st r i ct  At t or ney.   The Mi l waukee 

Count y Di st r i ct  At t or ney i s named as counsel  al ong wi t h t he 

assi st ant  di st r i ct  at t or ney on t he cour t  document s.    

¶50 The di st ant  degr ee of  acquai nt anceshi p r el i ed upon by 

t he maj or i t y opi ni on nei t her  addr esses nor  di mi ni shes t he 

                                                 
3 Faucher ,  227 Wi s.  2d at  718.  

4 I d.  at  715.  

5 See maj or i t y op. ,  ¶40.  
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chal l enged pr ospect i ve j ur or ' s per cept i on of  t he r i sk of  an 

adver se empl oyment  act i on.   Cer t ai nl y,  a r easonabl e per son under  

t he c i r cumst ances mi ght  per cei ve t he possi bi l i t y  of  t he empl oyer  

bei ng unhappy wi t h hi s or  her  vot e as a j ur or . 6   An obj ect i vel y 

r easonabl e per son mi ght  ( i nt ent i onal l y or  uni nt ent i onal l y,  

consci ousl y or  subconsci ousl y)  gi ve t he edge t o t he empl oyer  i n 

l i ght  of  t i es of  economi c i nt er est s and l oyal t y. 7   

¶51 The r i sk of  an empl oyee sensi ng economi c pr essur e t o 

s i de wi t h hi s or  her  empl oyer  i s t oo gr eat  t o r el y on t he 

pr ospect i ve j ur or ' s r epr esent at i ons of  hi s or  her  abi l i t y  t o be 

unbi ased.   I n addi t i on,  an empl oyee may f eel  l oyal t y t owar d hi s 

or  her  empl oyer  and t he posi t i ons t he empl oyer  t akes.   An 

empl oyee may r easonabl y wi sh t o be a " t eam pl ayer "  or  may 

per cei ve peer  pr essur e f r om cowor ker s t o s i de wi t h t hei r  

empl oyer .   I n cont r ast ,  an empl oyee mi ght  be bi ased agai nst  an 

empl oyer .   

                                                 
6 I  r ecogni ze t hat  t he j ur or  i s l i kel y pr ot ect ed f r om 

of f i c i al  adver se empl oyment  act i on by c i v i l  ser vi ce r ul es and i s 
pr ot ect ed f r om r et al i at or y act i on by st at ut e.   See,  e. g. ,  
Wi s.  St at .  § 103. 87 ( 2003- 04)  ( pr ohi bi t i ng di sci pl i nar y act i on 
when an empl oyee t est i f i es i n a t r i al ) ;  Wi s.  St at .  § 230. 90 
( 2003- 04)  ( f or mer l y § 895. 65)  ( pr ohi bi t i ng r et al i at i on by a 
gover nment  empl oyer ) .   An empl oyee may never t hel ess har bor  a 
f ear  of  adver se empl oyment  consequences i f  he or  she deci des a 
case agai nst  t he empl oyer ' s posi t i on.    

7 Thi s cour t  r eached a s i mi l ar  concl usi on r egar di ng 
i ndependent  ar bi t r at or s i n Bor st  v.  Al l st at e I ns.  Co. ,  2006 WI  
70,  ¶4,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  i n whi ch we concl uded 
t hat  an ar bi t r at or  who has an ongoi ng empl oyment  r el at i onshi p 
( as counsel )  wi t h one of  t he par t i es t o an ar bi t r at i on was 
" evi dent l y par t i al "  under  Wi s.  St at .  § 788. 10( 1) ( b) .  
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¶52 Whi l e a pr ospect i ve j ur or  may be abl e t o di scl ai m 

bi as,  i t  wi l l  t oo of t en be i mpossi bl e f or  empl oyees t o 

compl et el y el i mi nat e t he i nf l uence of  an empl oyer  who,  i n 

essence,  keeps a r oof  over  t hei r  head and f ood on t hei r  t abl e.   

These concer ns ar e pr eci sel y why a case- by- case anal ysi s of  

subj ect i ve and obj ect i ve bi as i n t hi s t ype of  case i s not  

sat i sf act or y,  and a br i ght - l i ne r ul e i s r equi r ed. 8  

¶53 I  concl ude t hat  an obj ect i vel y  r easonabl e per son i n 

t he pl ace of  t he chal l enged pr ospect i ve j ur or  woul d not  

or di nar i l y  be abl e t o separ at e hi s or  her  economi c and l oyal t y 

i nt er est s f r om t he det er mi nat i ons he or  she woul d be r equi r ed t o 

make as j ur or .   An empl oyee of  a di st r i ct  at t or ney' s of f i ce 

shoul d t her ef or e be st r uck as a j ur or  f or  cause when t hat  of f i ce 

i s pr osecut i ng a case.   

¶54 As Just i ce O' Connor  r ecogni zed i n her  concur r i ng 

opi ni on i n Smi t h v.  Phi l l i ps,  455 U. S.  209,  222- 24 ( 1982) ,  some 

si t uat i ons ( whi ch she l abel ed as " ext r eme" ) ,  i ncl udi ng 

empl oyment  wi t h t he pr osecut i ng agency,  woul d j ust i f y a br i ght -

l i ne r ul e excl udi ng t he pr ospect i ve j ur or :  

Whi l e each case must  t ur n on i t s own f act s,  t her e ar e 
some ext r eme si t uat i ons t hat  woul d j ust i f y a f i ndi ng 
of  i mpl i ed bi as .  .  .  [ i ncl udi ng]  a r evel at i on t hat  
t he j ur or  i s  an act ual  empl oyee of  t he pr osecut i ng 

                                                 
8 " I t  need not  be assumed t hat  any cessat i on of  t hat  

empl oyment  woul d act ual l y f ol l ow a ver di c t  agai nst  t he 
gover nment .   I t  i s  enough t hat  i t  mi ght  possi bl y be t he case;  
and t he j ur or  ought  not  t o be per mi t t ed t o occupy a posi t i on of  
t hat  nat ur e t o t he possi bl e i nj ur y of  a def endant  on t r i al ,  even 
t hough he shoul d swear  he woul d not  be i nf l uenced by hi s 
r el at i ons t o one of  t he par t i es t o t he sui t  i n gi v i ng a 
ver di ct . "   Cr awf or d v.  Uni t ed St at es,  212 U. S.  183,  197 ( 1909) .  
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agency .  .  .  .   None of  our  pr evi ous cases pr ecl ude 
t he use of  t he concl usi ve pr esumpt i on of  i mpl i ed bi as 
i n appr opr i at e c i r cumst ances.  

¶55 My concl usi on i s  consi st ent  wi t h t he st at ut es and case 

l aw of  ot her  j ur i sdi ct i ons.    

¶56 Many st at es have st at ut es r equi r i ng empl oyees of  

counsel  t o be st r uck f or  cause when t hey ar e pr ospect i ve j ur or s 

i n a case i n whi ch t hei r  empl oyer  i s i nvol ved. 9   

¶57 Si mi l ar l y,  i n many j ur i sdi ct i ons,  case l aw est abl i shes 

a st r ong pol i cy agai nst  al l owi ng empl oyees of  l aw f i r ms or  

pr osecut i ng agenci es t o ser ve on a j ur y i n whi ch t hei r  empl oyer  

i s i nvol ved.   

¶58 I n Uni t ed St at es v.  Pol i chemi ,  219 F. 3d 698 ( 7t h Ci r .  

2000) ,  f or  exampl e,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t  hel d t hat  a 15- year  empl oyee of  t he Uni t ed 

St at es At t or ney' s Of f i ce f or  t he Nor t her n Di st r i ct  of  I l l i noi s,  

whi ch was conduct i ng t he pr osecut i on,  was i mpl i edl y bi ased and 

shoul d have been excl uded f or  cause. 10  The Sevent h Ci r cui t  
                                                 

9 See,  e. g. ,  Al aska R.  Cr i m.  Pr oc.  24( c) ( 10)  ( 2006)  ( a j ur or  
i s subj ect  t o chal l enge f or  cause i f  he or  she i s  t he 
" empl oyee .  .  .  of  one of  t he at t or neys" ) ;  MCR 2. 511( D) ( 9)  
( 2006)  ( Mi chi gan,  same) ;  S. D.  Codi f i ed Laws § 23A- 20- 13. 1( 4)  
( 2006)  ( Sout h Dakot a,  same) .  

Ot her  st at e st at ut es cr eat e gr ounds f or  st r i k i ng a 
pot ent i al  j ur or  f or  cause when t he j ur or  i s an empl oyee of  a 
par t y.   See,  e. g. ,  Ar k.  Code Ann.  § 16- 33- 304( b) ( 2) ( B) ( i )  ( 2006)  
( pr ovi di ng gr ounds t o st r i ke f or  cause i f  t he j ur or  i s empl oyed 
by def endant  or  compl ai nant ) ;  I daho Code § 19- 2020( 2)  ( 2006)  
( same) ;  I owa R.  Cr i m.  P.  2. 18( 5) e.  ( 2005)  ( same) ;  Kan.  St at .  
Ann.  § 22- 3410( 2) ( b)  ( 2005)  ( same) ;  Mi nn.  R.  Cr i m.  P.  
26. 02( 5) ( 1) 6.  ( 2006)  ( same) ;  Ohi o Cr i m.  R.  24( C) ( 12)  ( 2006)  
( same) ;  Or .  Rev.  St at .  § 136. 220( 3)  ( 2006)  ( same) .  

10 Uni t ed St at es v.  Pol i chemi ,  219 F. 3d 698,  704 ( 7t h Ci r .  
2000) .  
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di st i ngui shed Uni t ed St at es v.  Wood,  299 U. S.  123 ( 1936) ,  and 

Denni s v.  Uni t ed St at es,  339 U. S.  162 ( 1950) .   I n bot h Wood and 

Denni s,  t he j ur or s wer e not  empl oyees of  t he of f i ce pr osecut i ng 

t he case,  but  r at her  empl oyees of  ot her  of f i ces of  t he Uni t ed 

St at es gover nment . 11   

¶59 I t  i s  usef ul  t o compar e Pol i chemi  t o t he i nst ant  case.   

The U. S.  At t or ney' s of f i ce f or  t he Nor t her n Di st r i ct  of  I l l i noi s 

cur r ent l y has over  300 empl oyees,  i ncl udi ng 161 Assi st ant  U. S.  

At t or neys,  i n t wo of f i ces ser vi ng 18 count i es. 12  I t  i s  uncl ear  

how many st af f  ar e empl oyed by t he Mi l waukee Count y Di st r i ct  

At t or ney,  t he pr osecut i ng agency and empl oyer  of  t he chal l enged 

                                                 
11 I d.  

The Sevent h Ci r cui t  al so di st i ngui shed Smi t h v.  Phi l l i ps,  
455 U. S.  209 ( 1982) ,  because t he chal l enged j ur or  i n t hat  case 
was an appl i cant  f or  a j ob wi t h t he of f i ce of  t he pr osecut i ng 
at t or ney,  not  an empl oyee.   Pol i chemi ,  219 F. 3d at  704- 05.  

Thi s cour t  has r ej ect ed a br i ght - l i ne r ul e of  excl usi on 
based on gover nment  empl oyment .   St at e v .  Loui s,  156 
Wi s.  2d 470,  482,  457 N. W. 2d 484 ( 1990)  ( quot i ng Uni t ed St at es 
v.  Wood,  299 U. S.  123,  149 ( 1936) )  ( " ' We t hi nk t hat  t he 
i mput at i on of  bi as s i mpl y by v i r t ue of  gover nment al  empl oyment ,  
wi t hout  r egar d t o any act ual  par t i al i t y  gr owi ng out  of  t he 
nat ur e and ci r cumst ances of  par t i cul ar  cases,  r est s on an 
assumpt i on wi t hout  any r at i onal  f oundat i on. ' " ) .  

I n McGeever  v.  St at e,  239 Wi s.  87,  96- 97,  300 N. W.  485 
( 1941) ,  t he cour t  hel d t hat  t her e i s no br i ght - l i ne r ul e 
excl udi ng f or mer  par t - t i me empl oyees of  a di st r i ct  at t or ney' s 
of f i ce f r om ser vi ng on a j ur y i n a case pr osecut ed by t he same 
di st r i ct  at t or ney' s of f i ce.   Because McGeever  addr essed past  
empl oyment ,  i t  i s  i nappl i cabl e t o t he i nst ant  case.   

12 Websi t e of  t he Uni t ed St at es At t or ney f or  t he Nor t her n 
Di st r i ct  of  I l l i noi s,  " About  Us"  page,  
ht t p: / / www. usdoj . gov/ usao/ i l n/ about us/ i ndex. ht ml  ( l ast  v i s i t ed 
June 21,  2006) .  



No.   2004AP2035- CR. ssa 

 

7 
 

j ur or  i n t he i nst ant  case,  but  t her e ar e appr oxi mat el y 125 

assi st ant  di st r i ct  at t or neys. 13  Ther e i s  not hi ng i n t he 

Pol i chemi  opi ni on i ndi cat i ng t hat  t he j ur or  i n t hat  case was any 

cl oser  t o t he pr osecut i ng Assi st ant  U. S.  At t or ney t han t he 

chal l enged j ur or  i n t he i nst ant  case was t o t he pr osecut i ng 

assi st ant  di st r i ct  at t or ney.  

¶60 Pol i chemi  r ef l ect s and i s consi st ent  wi t h t he pol i c i es 

of  over  one hundr ed year s of  case l aw f r om var i ous 

j ur i sdi ct i ons. 14 

¶61 Some st at e cour t s,  l i ke t he maj or i t y opi ni on,  have 

r ej ect ed a r ul e excl udi ng pr ospect i ve j ur or s based onl y on t hei r  

                                                 
13 Websi t e of  t he Mi l waukee Count y Di st r i ct  At t or ney,  

ht t p: / / www. count y. mi l waukee. gov/ di spl ay/ r out er . asp?DocI D=7715 
( l ast  v i s i t ed June 21,  2006) .  

14 See,  e. g. ,  Peopl e v.  Ter r y,  35 Cal .  Rpt r .  2d 729,  731 
( Cal .  Ct .  App.  1994)  ( deput y di s t r i ct  at t or ney shoul d have been 
st r uck f or  cause " because t hi s ver y case i s bei ng pr osecut ed by 
hi s boss" ) ;  Beam v.  St at e,  400 S. E. 2d 327,  328 ( Ga.  1991)  
( secr et ar y i n appel l at e sect i on of  di st r i ct  at t or ney' s of f i ce 
pr osecut i ng t r i al  shoul d have been st r uck f or  cause based on 
per cept i on of  bi as) ;  St at e v.  Kauhi ,  948 P. 2d 1036,  1041 ( Haw.  
1997)  ( cour t  shal l  i mpl y bi as when pr ospect i ve j ur or  i s deput y 
pr osecut i ng at t or ney empl oyed i n same of f i ce as t he pr osecut or  
t r y i ng t he case) ;  Bl ock v.  St at e,  100 I nd.  357,  363 ( I nd.  1885)  
( deput y pr osecut i ng at t or ney i mpl i edl y bi ased because he was 
empl oyee and subor di nat e of  pr osecut i ng at t or ney) ;  Randol ph v.  
Commonweal t h,  716 S. W. 2d 253,  255 ( Ky.  1986)  ( secr et ar y f or  
pr osecut i ng at t or ney i mpl i edl y bi ased as a mat t er  of  l aw and 
t her ef or e must  be st r uck f or  cause) ,  over r ul ed on ot her  gr ounds 
by Shannon v.  Commonweal t h,  767 S. W. 2d 548 ( Ky.  1988) .  
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empl oyment  r el at i onshi p wi t h counsel . 15  I  di sagr ee wi t h t he 

r easoni ng i n t hese cases.    

¶62 Because t he chal l enged pr ospect i ve j ur or  has f i nanci al  

and l oyal t y t i es t o hi s or  her  empl oyer ,  t he j ur or  cannot  be 

expect ed t o make an unbi ased deci s i on.   A br i ght - l i ne r ul e 

excl udi ng an empl oyee of  a di st r i ct  at t or ney' s of f i ce as a j ur or  

guar ant ees t he cr i mi nal  def endant  hi s or  her  const i t ut i onal  

r i ght  t o a f ai r  and i mpar t i al  j ur y and al so pr ot ect s pr ospect i ve 

j ur or s f r om t he unenvi abl e posi t i on of  deci di ng cases pr osecut ed 

by t hei r  empl oyer s.  

¶63 The br i ght - l i ne r ul e I  pr opose i s nar r ow.   I  do not  

pr opose a r ul e excl udi ng al l  gover nment  empl oyees f r om ser vi ng 

on a j ur y i n ever y case i nvol v i ng t he gover nment .    

¶64 Fur t her ,  t he r ul e I  pr opose i s not  a cat egor i cal  

excl usi on of  al l  empl oyees of  a di st r i ct  at t or ney' s of f i ce f r om 

ser vi ng on a j ur y.   Empl oyees of  a di st r i ct  at t or ney' s of f i ce 

may ser ve on ci v i l  j ur i es i f  t he di st r i ct  at t or ney' s of f i ce i s 

not  i nvol ved as counsel  i n t he case.   Mor eover ,  not hi ng i n t he 

r ul e I  pr opose woul d pr ohi bi t  an empl oyee of  a di st r i ct  

                                                 
15 See,  e. g. ,  Lowe v.  St at e,  384 So.  2d 1164,  1171 ( Al a.  

Cr i m.  App.  1980)  ( empl oyment  by t he di st r i ct  at t or ney di d not  
i mput e bi as as a mat t er  of  l aw) ;  St at e v.  Cox,  837 S. W. 2d 532,  
535 ( Mo.  Ct .  App.  1992)  ( chi l d suppor t  enf or cement  i nvest i gat or  
not  aut omat i cal l y excl uded as j ur or  even t hough pr osecut or  was 
her  super i or ) ;  Roubi deaux v.  St at e,  707 P. 2d 35,  36 ( Okl a.  Cr i m.  
App.  1985)  ( admi ni st r at i ve assi st ant  i n di st r i ct  at t or ney' s 
of f i ce not  aut omat i cal l y excl uded as j ur or ) .  
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at t or ney' s of f i ce f r om ser vi ng on a j ur y i n a cr i mi nal  case 

pr osecut ed by a di st r i ct  at t or ney f or  anot her  count y. 16 

¶65 Al t hough t hi s cour t  has been r el uct ant  t o do so,  we 

have cr eat ed br i ght - l i ne r ul es t o excl ude pr ospect i ve j ur or s 

when such r ul es wer e necessar y.   I n St at e v.  Gesch,  167 

Wi s.  2d 660,  482 N. W. 2d 99 ( 1992) ,  t he cour t  hel d t hat  

pr ospect i ve j ur or s r el at ed t o a st at e wi t ness by bl ood or  

mar r i age up t o t he t hi r d degr ee of  consangui ni t y ar e " i mpl i edl y"  

bi ased and must  be st r uck f or  cause. 17  Di scussi ng Gesch i n a 

l at er  case,  t he cour t  obser ved t hat  " Gesch i s uni que.   I n most  

c i r cumst ances .  .  .  t he concl usi on t hat  an i ndi v i dual  i s  

obj ect i vel y bi ased r equi r es some vi ew of  t he f act s and 

ci r cumst ances sur r oundi ng t he voi r  di r e and t he case,  as wel l  as 

t he pr ospect i ve j ur or ' s answer s .  .  .  .   However ,  Gesch r emai ns 

an exampl e t hat  some r el at i onshi ps ar e so f r aught  wi t h t he 

possi bi l i t y  of  bi as t hat  we must  f i nd obj ect i ve bi as r egar dl ess 

of  t he sur r oundi ng f act s and ci r cumst ances and t he par t i cul ar  

j ur or ' s assur ances of  i mpar t i al i t y . " 18  

                                                 
16 For  exampl e,  had t he chal l enged j ur or  i n t he i nst ant  case 

l i ved i n Waukesha,  my pr oposed r ul e woul d not  have pr ohi bi t ed 
her  f r om ser vi ng on a cr i mi nal  j ur y i n a case pr osecut ed by t he 
Waukesha Count y Di st r i ct  At t or ney.  

17 St at e v.  Gesch,  167 Wi s.  2d 660,  662,  482 N. W. 2d 99 
( 1992) .   The cour t  now says t hat  such pr ospect i ve j ur or s ar e 
" obj ect i vel y bi ased. "  

18 Faucher ,  227 Wi s.  2d at  724 ( di scussi ng St at e v.  Gesch,  
167 Wi s.  2d 660,  482 N. W. 2d 99 ( 1992) ) .  



No.   2004AP2035- CR. ssa 

 

10 
 

¶66 Thi s r at i onal e appl i es j ust  as f or cef ul l y,  i f  not  mor e 

so,  t o empl oyees of  t he pr osecut or ' s of f i ce as i t  does t o f ami l y  

member s.      

¶67 For  t he r easons st at ed,  I  conc l ude t hat ,  because t he 

chal l enged pr ospect i ve j ur or  was an empl oyee of  t he Mi l waukee 

Count y Di st r i ct  At t or ney' s of f i ce t hat  was pr osecut i ng t he case,  

she was obj ect i vel y bi ased and shoul d have been st r uck f or  

cause.    

¶68 The er r or  was pr ej udi c i al .   I  woul d r ever se t he 

def endant ' s convi ct i on and r emand t he mat t er  t o t he c i r cui t  

cour t  f or  a new t r i al .   

¶69 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.   
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