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Dale L. Smith,

Cornelia G dark

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 JON P. WLCOX, J. The defendant, Dale L. Smth
(Smth), seeks review of an unpublished decision of the court of
appeal s,! which affirmed Snmith's judgnent of conviction for
operating a notor vehicle while intoxicated, second offense, and
an order of the MIlwaukee County Circuit Court, Russell W
St anper, Sr., Reserve Judge, denyi ng hi s noti on for

post conviction relief.

! See State v. Smith, No. 2004AP2035-CR, unpublished slip
op., Y6 (Ws. C. App. Jan. 11, 2005).
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12 Smth contends that at trial, he was denied his
constitutional right to a fair and inpartial jury when the
circuit court, during voir dire, denied his notion to strike a
juror for cause. Smith argues that an adm nistrative assistant
enpl oyed by the M Iwaukee County District Attorney's Ofice was
obj ectively biased because she worked for the sane entity as the
prosecuting attorney.

13 W hold that the circuit court reasonably concluded
that Charlotte T. (Charlotte) was not objectively biased under
the facts and circunstances, as a reasonable person in
Charlotte's position could be inpartial. Therefore, we conclude
the circuit court did not erroneously exercise its discretion in
denying Smth's notion to strike Charlotte for cause.
Essentially, we decline to create a per se rule that excludes
potential jurors for the sole reason that they are enployed by
the M| waukee County District Attorney's Ofice. As such, the
deci sion of the court of appeals is affirned.

I

14 In the early norning hours of October 3, 2001, Smth
was pulled over by Cty of Franklin Police Oficer Rebecca
Fl etcher (Fletcher). Based on her observations at the scene,
Fl etcher requested that Smth take a Breathalyzer test in order
to determ ne whether he had a prohibited al cohol concentration.
According to the crimnal conplaint, Smth refused to submt to
the test, and Fletcher arrested him On Cctober 16, 2001, a
crimnal conplaint was filed against Smth for unlawfully
operating a mnotor vehicle while wunder the influence of an

2
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i ntoxicant, contrary to Ws. Stat. 88 346.63(1)(a) and 346.65(2)
(1999-2000). This was Smth's second such offense.

15 A jury trial began on Septenber 30, 2003. During voir
dire, prospective juror Charlotte called to the court's
attention that she worked for the MIlwaukee County District
Attorney's Ofice. Specifically, Charlotte worked as an
adm nistrative assistant at the Children's Court Center in
Wauwat osa. She also stated that she did not wrk on
i nvesti gations. When asked whether she would have a problem
being an inpartial juror, Charlotte said, "No."

16 Later in chanbers, Smth's counsel, Patrick D. Wit
(Wait), noved to strike Charlotte for cause. The di scussion
between the court, Wait, and Assistant District Attorney Tiffany

Harris (Harris) proceeded as foll ows:

MR VAIT: Al right. 1'd ask Nunber 9. be stuck [sic]
for cause, she works for the D. A 's office.

THE COURT: What's the cause?

MR. WAIT: She works for the law firm prosecuting this
case. Her enployer is Mchael MCann.

THE COURT: |Is there authority for that?
MR WAIT: | think that is for cause.

THE COURT: Is it occupational exclusion? By virtue
of [the] fact she works for the D.A's office is it
i npossi ble for her to be inpartial?

MR WAIT: | don't think I have to prove inpartiality;
| think there can be a finding her enployer 1is
prosecuting the case.

THE COURT: | understand your opinion, do you have
authority for that belief?
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MR WAIT: No, | don't have any cases | can cite.
THE COURT: State.

M5. HARRIS: Judge, | really don't think—+ don't know
her . She doesn't work in this particular building;
she's out at Children's Court. | don't think there is
any authority for that.

THE COURT: Request denied. That was Nunber 9.

17 Besides Charlotte, Smith raised challenges to two
other potential jurors in voir dire. These challenges were
denied by the circuit court. In his brief to this court, Smth
further argues that two additional jurors were "very problenmatic
froma defense perspective.”

18 First, Juror No. 2 stated that she had a friend who
al nrost killed sonmebody while driving under the influence, and
she had several friends arrested for driving under the influence
with whom she did not associate anynore. Attorney Wit then

asked her the follow ng:

MR WAIT: Does that nmake it nore difficult for you to
judge a case fairly?

JUROR NO. 2: No, | don't think so.

MR VWAIT: Do you think it's going to be difficult for
you to be inpartial here?

JUROR NO. 2: Yes.

Later in chanmbers, the court posed the following questions to

Juror No. 2:
THE COURT: Can you be inpartial with respect to this
case?
JUROR NO. 2: | think so.
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THE COURT: At this point, are you inclined to believe
one side as opposed to the other side?

JUROR NO 2: Not necessarily, no.

THE COURT: You are at point zero?

JUROR NO. 2: Yes.

THE COURT: You are fair and neutral as to each side?

JUROR NO. 2: Yes.
After this questioning, Wait did not continue with his argunent
that Juror No. 2 should be struck for cause. The court had
previously noted that difficulty in remaining inpartial is not
sufficient to excuse a juror.

19 Next, Wit challenged Juror No. 6, who inforned the
court that he encountered a drunk driver while driving with his
wi fe and children. When asked whether that experience would

make it problematic for himto sit on a case where the defendant

is charged with drunk driving, Juror No. 6 stated, "I guess I'd
have to hear nore information. At the time, if |I had had a gun
I'd have shot him™ During later questioning, Juror No. 6

revealed that his brother was put into a tw-week coma because

of a drunk driver. Wit then asked himthe follow ng:

MR VAIT: Is that going to affect your ability to be
i npartial here?

JUROR NO. 6: | hope not, but |I'mnot sure.

MR VAIT: You also said that when you saw soneone
suspected of drunk driving, if you had a gun you would
have shot him

JUROR NO. 6: | got that angry with him because | was
with ny wife and ki ds.
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MR WAIT: Do you feel you can be fair here today?

JUROR NO. 6: | can try.

Later in chanbers, the foll ow ng di scussion occurred:

THE COURT: The real question 1is, can you be
inpartial, fair, and neutral in this case?

JUROR NO 6: | under st and. | don't know, | haven't
heard the evidence yet. | would say absolutely not if
| found out the person had denied the police the right
to check his blood or check that if he was. To ne
that tells nme he was drunk. | don't care, he should
go to jail.

THE COURT: You don't know the answer to that

qguestion, right?
JUROR NO. 6: No.

THE COURT: G ven that you don't know the answer as to
what the evidence is going to say, | need you to tell
us at this time, right now, are you at zero neutral,
or are you |l eaning one way or the other?

JUROR NO 6: I'mtrying to stay at neutral.
THE COURT: \Were are you?
JUROR NO 6: | believe | amneutral.

THE COURT: You have the best opinion of where you
are, and you believe you are neutral. That's your
belief, right?

JUROR NO. 6: Yes.
Utimately, the court concluded that Juror No. 6 said he could
be inmpartial, and it refused to strike himfor cause.

10 In addition to these two jurors, Smth contends that
Jurors Nos. 3 and 11 were problematic. Juror No. 3 was a police

of ficer who had arrested people for operating while intoxicated.
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She said that she thought she could be inpartial. Wit did not
chal I enge Juror No. 3 for cause during voir dire.

111 Finally, in response to Wiit's question of whether
anyone on the jury had any feelings already devel oped about the
def endant, Juror No. 11 stated, "I kind of feel you would not be
here unless you were doing sonething wong." Wit then asked,

"[s]o in that regard, you've already formed an opinion?" Juror

No. 11 responded with "[p]erhaps"” followed by "Yes. | do feel |
can be inpartial." In chanbers, Wait inforned the court that
"[r]egarding Nunber 11, | wote 'he has fornmed an opinion as to
this defendant that he's guilty.'" The court noted, however,
that Juror No. 11 said he could be inpartial. There was no

further discussion about Juror No. 11.

12 Smth ultimtely used his four perenptory challenges
to strike Jurors Nos. 2, 3, 6, and 11. Charlotte was seated on
the jury, and on Cctober 1, 2003, Smth was unaninously
convi cted and sentenced to 90 days of jail.

113 After his conviction, Smth filed a postconviction
nmotion for an order vacating the judgnent and for a new trial
based upon his being denied the right to an inpartial jury as
guaranteed by the Sixth Anmendnent of the United States
Constitution and Article I, Section 7 of the Wsconsin
Consti tution. The circuit court denied his notion, concluding
that "the mere fact that a juror works for the prosecuting
office, without nore, does not in and of itself disqualify the

j uror from service. . . . Taking all [t he] factors into
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consideration, the court cannot infer that a reasonable person
in Juror T.'s position would be biased."
14 On appeal, the court of appeals primarily relied on

two of our previous decisions: State v. Faucher, 227

Ws. 2d 700, 596 N.w2d 770 (1999), and State v. Louis, 156

Ws. 2d 470, 457 N.W2d 484 (1990), in reaching its decision.
Based on Faucher, the court noted that only objective bias, not
statutory or subjective bias, was at issue. The court also

anal ogized the facts in this case to Louis in that the

prospective juror and the prosecutor did not know each other.
See Smith, No. 2004AP2035-CR, 16 ("The facts of record here

suggest that this case is akin to Louis. Charl otte, although

enpl oyed by the M| waukee County District Attorney's Ofice, did
not know the prosecutor in this case and the prosecutor did not
know Charlotte."). The court of appeals agreed with the circuit
court that "'the mere fact that a juror wrks for the
prosecuting office, wthout nore, does not in and of itself
disqualify the juror from service.'" Id. The judgnent and
order of the circuit court were therefore affirned.

115 Smth then filed a petition for review in this court,
and we granted review.

I

116 The sole question we nust address on appeal is whether
Smth was denied the right to an inpartial jury by the circuit
court's refusal to strike Charlotte for cause. Smth argues
that Charlotte should have been disqualified as objectively
bi ased because she was enployed by the prosecuting attorney.

8
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Essentially, Smth seeks a per se rule in Wsconsin that
enpl oyees of the MIwaukee County District Attorney's Ofice
cannot serve on juries in crimnal cases prosecuted by their
enpl oyer. Alternatively, the State argues that Charlotte did
not denonstrate objective bias, and this court should not create
a per se disqualification for such enpl oyees.

17 W believe in this case, the circuit court reasonably
concluded that Charlotte was not objectively biased under the
totality of the circunstances. We further refuse to create a
per se exclusion of potential jurors that are enployed by the
M | waukee County District Attorney. In our view, the exclusion
of jurors on the basis of objective bias is best left to the
case-by-case discretion of the circuit court.

118 "[A] crimnal defendant's right to receive a fair
trial by a panel of inpartial jurors is guaranteed by the Sixth
and Fourteenth Anmendnents to the United States Constitution and
Art. |, 8 7 of the Wsconsin Constitution, as well as principles
of due process."? Faucher, 227 Ws. 2d at 715 (citing Louis, 156

Ws. 2d at 478, State v. Gesch, 167 Ws. 2d 660, 666, 482

N. W2d 99 (1992)). "To ensure an i nparti al jury,

2 The Sixth Anendment to the United States Constitution
provides in part: “In all crimnal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an
inmpartial jury of the State and district wherein the crinme shal

have been commtted[.]" Article |, Section 7 of the Wsconsin
Constitution provides in part: “In all crimnal prosecutions
the accused shall enjoy the right . . . in prosecutions by

indictnment, or information, to a speedy public trial by an
impartial jury of the county or district wherein the offense
shal | have been commtted[.]"
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Ws. Stat. 8 805.08(1) provides for juror disqualification if a
prospective juror 'is not indifferent in the case.'" State v.
Mendoza, 227 Ws. 2d 838, 847, 596 N.W2d 736 (1999).3

119 "Prospective jurors are presuned inpartial, and the
challenger to that presunption bears the burden of proving
bi as." Louis, 156 Ws. 2d at 478. W have recognized three
types of bias: (1) statutory bias; (2) subjective bias; and (3)

obj ective bias. Faucher, 227 Ws. 2d at 716.* Statutory bias is

3 Wsconsin Stat. § 805.08(1) (2003-04) reads in full:

The court shall examne on oath each person who is
called as a juror to discover whether the juror is
related by blood, nmarriage or adoption to any party or
to any attorney appearing in the case, or has any
financial interest in the case, or has expressed or
formed any opinion, or is aware of any bias or
prejudice in the case. If a juror is not indifferent
in the case, the juror shall be excused. Any party
objecting for cause to a juror nay introduce evidence
in support of the objection. This section shall not be
construed as abridging in any manner the right of
either party to supplenent the court's exam nation of
any person as to qualifications, but such exam nation
shall not be repetitious or based upon hypothetical
gquesti ons.

“In State v. Faucher, 227 Ws. 2d 700, 716, 596 N.W2d 770
(1999), we first adopted these three ternms to describe juror

bi as. Previously, courts of this state used the terns inplied
bi as, actual bias, and inferred bias. Id. at 716. Generally,
the terns statutory bias and subjective bias closely correspond,
respectively, to the terns inplied bias and actual bias. 1d. at
716 n.5. Furthernore, the term objective bias "in sone ways
contenplates both our use of the terns inplied and inferred
bias." I1d. at 716. However, as we enphasized in Faucher, "the

case |law does not always use the forner terns in a consistent
manner, [and] there is not an absolute, direct correlation
between the fornmer terns and the ternms we adopt today."” 1d. at
716-17.

10
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described by Ws. Stat. § 805.08(1) (2003-04) and concerns
jurors who are "related by blood, marriage or adoption to any
party or to any attorney appearing in the case, or has any
financial interest in the case[.]" Charlotte does not fit
within any of the categories constituting statutory bias.

20 Subjective bias "describe[s] bias that is revealed
through the words and the deneanor of the prospective juror."
Faucher, 227 Ws. 2d at 717. Stated another way, subjective
bias "refers to the bias that is revealed by the prospective
juror on voir dire: it refers to the prospective juror's state
of mnd." Id. Wsconsin Stat. 8 805.01(1) (2003-04) also
speaks to subjective bias, in that a juror who has "expressed or
formed any opinion, or is aware of any bias or prejudice in the
case[,]" shall be excused. Ws. Stat. § 805.08(1); accord
Faucher, 227 Ws. 2d at 717. Smth does not nmaintain that
Charlotte was subjectively Dbiased, nor does the record
denonstrate that Charlotte presented any subjective bias.
During voir dire, Wait asked Charlotte the follow ng question
"Even though you work in the district attorney's office and the
district attorney's office is prosecuting this action, do you
feel you can be totally inpartial and fair about this case?" To
this, Charlotte answered sinply, "Yes."

21 In this case, we are concerned with objective bias.

[T]he focus of the inquiry into "objective bias" is
not upon the individual prospective juror's mnd, but
rather upon whether the reasonable person in the
i ndi vi dual prospective juror's position could be
i mpartial. Wen assessing whether a juror is
objectively biased, a circuit court nust consider the

11
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facts and circunmstances surrounding the voir dire and
the facts involved in the case. However, the enphasis
of this assessnment remamins on the reasonable person in
light of those facts and circunstances. . . . [When a
prospective juror is challenged on voir dire because
there was sone evidence denonstrating that the
prospective juror had fornmed an opinion or prior
knowl edge, [] whether the juror should be renoved for
cause turns on whether a reasonable person in the
prospective juror's position could set aside the
opinion or prior know edge. [State v.] Ferron, 219
Ws. 2d [481], 498, 579 N.W2d 654 [(1998)].

Faucher, 227 Ws. 2d at 718-109.

22 The standard of review for whether a juror is
objectively biased is a mxed question of fact and law. 1d. at
720. "[A] circuit court's findings regarding the facts and
ci rcunst ances surrounding voir dire and the case will be upheld

unl ess they are clearly erroneous. \Wether those facts fulfill

the | egal standard of objective bias is a question of law " Id.

This court does not ordinarily defer to the circuit
court's determ nation of a question of |aw However,
a circuit court's conclusion on objective bias 1is
intertwwned wth factual findings supporting that
concl usi on. Therefore, it is appropriate that this
court give weight to the circuit court's conclusion on
t hat questi on.

The circuit court is particularly well-positioned to
make a determ nation of objective bias, and it has
special conpetence in this area. It is intimately
famliar with the voir dire proceeding, and is best
situated to reflect wupon the prospective juror's
subj ective state of mnd which is relevant as well to
the determ nation of objective bias. We therefore
give weight to the court's conclusion that a
prospective juror is or is not objectively biased. W
Wil reverse its conclusion only if as a matter of |aw
a reasonable judge could not have reached such a
concl usi on.

12
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State v. Lindell, 2001 W 108, 939, 245 Ws. 2d 689, 629

N. W2d 223 (quoting Faucher, 227 Ws. 2d at 720-21).

123 Applying these standards, we hold that a reasonable
circuit court judge could conclude that Charlotte was not
objectively biased wunder the totality of the facts and
circunstances. Therefore, the circuit court did not erroneously
exercise its discretion in failing to strike Charlotte for
cause.

24 In this case, the State of Wsconsin was represented
by the M| waukee County District Attorney's Ofice, located in
t he Courthouse Conplex in downtown M | waukee. Charl otte serves
as an admnistrative assistant for the District Attorney's
Ofice located in the Children's Court Center in Wauwatosa. She
does not work on investigations. Furthernore, the record does
not show any indication that Charlotte recognized Harris or vice
versa. There is also no evidence that Charlotte had any contact
wth Harris, any prior famliarity with the case, or any work
connected to the office in M I waukee.

25 Additionally, both attorneys pressed Charlotte to
consi der whether her position as an adm nistrative assistant for
the District Attorney would influence her decision, and each
tinme she responded unequivocally that she could be fair and
i npartial. Al though we recognize that "[i]Jt is not always
enough that a prospective juror assures counsel or the court
that he or she will be inpartial[,]" Lindell, 245 Ws. 2d 689

148, the subjective state of mnd of the juror is an inportant

13
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consideration in the overall determ nation of objective bias.
ld., 939.
26 Smith relies on Justice O Connor's concurrence in

Smth v. Phillips, 455 U S. 209, 221-22 (1982), for his position

that Charlotte should have been dism ssed as objectively biased

because she was enployed by the District Attorney's Ofice.

Wil e each case nust turn on its own facts, there are
sonme extreme situations that would justify a finding
of inplied bias. Some exanples mght include a
revelation that the juror is an actual enployee of the
prosecuting agency, that the juror is a close relative
of one of the participants in the trial or the
crimnal transaction, or that the juror was a wtness
or sonehow i nvolved in the crimnal transaction.

Phillips, 455 U S at 222 (O Connor, J., concurring). What
Smth fails to discuss, however, is the controlling majority
opinion of Phillips, and the United States Suprene Court's

consistent position that governnent enployees are not per se
disqualified from serving as jurors in crimnal cases. See,

e.qg., Frazier v. United States, 335 U S. 497, 513 (1948)

(concluding that a governnment enployee, nerely by virtue of his
government enploynent, was neither nore nor |ess biased than a

nongover nnent enployee); United States v. Wod, 299 U S 123,

149 (1936) ("W think that the inputation of bias sinply by
virtue of governnental enploynent, w thout regard to any actua
partiality growng out of the nature and circunstances of
particul ar cases, rests on an assunption wthout any rational

foundation.").

14
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127 In Phillips, the Court refused to nake a per se
exclusion on the ground of inplied bias of a juror who had
pursued enploynment with the district attorney prosecuting the
case. Phillips, 455 U S at 221. After the defendant was
convicted in state court, he sought federal habeas relief, and
the district court inputed bias, arguing the average man in the
juror's position would believe his decision as a jury nmenber
would affect his job application. Id. at 214. The Court
reversed and held that there was no basis for this finding when
the defendant failed to show the juror was actually biased. 1d.
at 215-18. In the words of the Court, "due process does not
require a new trial every time a juror has been placed in a
potentially conprom sing situation. Were that the rule, few
trials would be constitutionally acceptable.” 1d. at 217.

128 We fully recognize there may be situations where an
enpl oyee of the MIwaukee County District Attorney wll be
obj ectively biased. I ndeed, "'we caution and encourage the
circuit courts to strike prospective jurors for cause when the
circuit courts "reasonably suspect"” that juror bias exists.'"
Lindell, 245 Ws. 2d 689, 149 (quoting Ferron, 219 Ws. 2d at
495-96) . However, permtting an admnistrative assistant to
serve on a jury who works at a different office in a different
city than the prosecuting office and who ot herwi se knows not hi ng
about the case, the defendant, and does not even recognize the
prosecutor is not such an "extrene situation" that we nust
conclude the circuit court erred in refusing to strike Charlotte
for cause.

15
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29 Smth also contends that there is no neaningful
distinction between this case and the Seventh Circuit decision

of United States v. Polichem, 219 F.3d 698 (7th Cr. 2000). In

Polichem, one of the jurors, Lorena Nape, was a 15-year
enpl oyee of the United States Attorney's Ofice for the Northern
District of Illinois, the prosecuting attorney in the case. |d.
at 703. Nape worked as a secretary in the Cvil D vision, and
there was evidence in the record that she sonetines worked on

matters fromthe Crimnal D vision. United States v. Polichem,

201 F.3d 858, 861-62 (7th GCir. 2000).° Furthernore, Nape
admtted to recognizing the nanmes of the prosecuting attorneys
in the case, and being aware that they worked in her office.
Ild. at 862. She also stated that she could be fair and
inpartial. Polichem, 219 F.3d at 703. The defendants noved to
strike Nape for cause on the ground of inplied bias, but the
district court denied the notion. |d.

130 The Sevent h Circuit reversed t he def endant s’
convictions and held that although Nape my have been quite
capable  of mai ntai ning her objectivity and "governnent
enpl oynent alone is not, and should not be, enough to trigger
the rule under which an enployee is disqualified from serving as
a juror in a case involving her enployer,” id. at 704, there are

rel ationships that are "so close that the law errs on the side

> This earlier version of United States v. Polichem, 201
F.3d 858 (7th Cir. 2000), was later partially vacated by the
Seventh Circuit. See United States v. Polichem, 219 F.3d 698,
702 (7th Cr. 2000). W cite to the earlier version solely for
factual detail.

16
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of caution.” Id. The Polichem court concluded that the
relationship between Nape and the prosecuting attorney was just
such a rel ationship.

131 Although there are factual simlarities between
Polichem and this case, unlike Nape, Charlotte did not work on

any matters for the M| waukee office, nor did she recognize the

pr osecut or. In other words, the relationship was even nore
renote in this case than in Polichem. Furt hernore, Polichem
is, of course, not binding on this court. In Wsconsin, the

court has generally been disinclined to create bright-line rules
regarding juror exclusions. See Louis, 156 Ws. 2d at 479
(citations omtted) ("Both the United States Supreme Court and
this court have been reluctant to exclude groups of persons from
serving as petit jurors as a matter of law"). I nstead, this
court has preferred to leave the determnation of bias in the
able discretion of the circuit court. See id. (citing Hanm |
v. State, 89 Ws. 2d 404, 415, 278 N.w2d 821 (1979)) ("[T]he
circuit court has been given broad discretion to ensure that the
jury as finally selected is inpartial.").

132 Like the <court of appeals, we believe Louis is
particularly persuasive. |In Louis, the circuit court refused to
strike for cause two police officers despite the fact that the
State's chief wtness worked in the same police departnment and
the officers recognized the witness. Id. at 474. W held that
the officers were not per se ineligible to serve on a jury and

concluded that the «circuit court properly exercised its

17
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discretion in determning that the tw officers were not
actual ly biased. Id.

133 We first noted that police officers were not anong
those groups the legislature had expressly excluded from
service. 1d. at 479-80. That is, law enforcenent officers are
not statutorily biased. Faucher, 227 Ws. 2d at 722. We al so
anal yzed whether the officers denonstrated actual bias, or in
today's terns, subjective bias. Id. at 723. Based on the
questions posed to the officers at voir dire, the circuit court
concluded that the officers could remain inpartial and decide
the case solely on the evidence presented. Louis, 156
Ws. 2d at 484. The record did not denonstrate otherw se; thus,
the circuit court did not err in determining that the officers
did not have actual bias. Id.

134 Finally, we observed that "[a] prospective juror's
knowl edge of or acquaintance with a participant in the trial
wi thout nore, is insufficient grounds for disqualification.”

Ild. at 484 (citing State v. Zurfluh, 134 Ws. 2d 436, 438, 397

N.W2d 154 (C. App. 1986)). In Faucher, we equated this
| anguage with our formulation of the objective bias standard and
noted that the police officers were not objectively biased as "a
reasonable person in the position of a |law enforcenent officer
could remain inpartial despite working in the sanme departnent as
a state witness." Faucher, 227 Ws. 2d at 722.

135 Utimtely, we concluded in Louis that a per se
exclusion of police officers was not in accord with the great

weight of state and federal authority. See Louis, 156

18
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Ws. 2d at 480-83. Furthernore, we agreed wth the follow ng

decl aration of the Second Crcuit Court of Appeals:

"This court does not choose to create a set of
unreasonably constricting presunptions that jurors be
excused for cause due to certain occupational or other
special relationships which mght bear directly or
indirectly on the circunstances of a given case,
where, as here, there is no showi ng of actual bias or
prej udi ce. "

ld. at 483 (quoting Mkus v. United States, 433 F.2d 719, 724

(2d Cr. 1970)). Thus, as we refused to exclude police officers
from juries on a per se basis, so too do we refuse to exclude
enpl oyees of the MIwaukee County District Attorney's Ofice on
a per se basis. Wthout sonme other evidence that a prospective
juror such as Charlotte cannot possibly be inpartial, he or she
shoul d not be excluded solely on the basis of their enploynent.®
36 One of the few cases in which this court has nade a
per se exclusion of potential jurors is Gesch, 167 Ws. 2d 660.
As noted, in nost cases we have refused to make a per se

di squalification. See, e.qg., State v. Sarinske, 91 Ws. 2d 14,

33, 280 N.W2d 725 (1979):

® W further believe that State v. Louis, 156 Ws. 2d 470,
457 N.W2d 484 (1990), presents a stronger case of objective
bias than this case does. Again, in Louis we allowed two police
officers to sit on a jury even though the officers had to
evaluate the credibility of anot her coenpl oyee who was
testifying as a wtness. Here, Charlotte did not have to
evaluate the credibility of Harris. Thus, in our view a work-
related relationship between a juror and a wtness IS nore
indicative of objective bias than a work-related relationship
between a juror and an attorney. |If the connection in Louis was
not enough for objective bias, we do not see how the connection
in this case is enough for wus to conclude Charlotte was
obj ectively biased.

19
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(The nmere expression of a predetermined opinion as to
guilt during the voir dire does not disqualify a juror
per se. If the person can lay aside his or her
opinion and render a verdict based on the evidence
presented in court, then he or she can qualify as an
inpartial trier of fact.);

McCGeever v. State, 239 Ws. 87, 96, 300 N W 485 (1941) (a

prospective juror's past enploynent as a dance hall inspector
under the supervision of the local district attorney and
sheriff, did not per se disqualify himfromjury service).

137 In Gesch, we held that a prospective juror who is
related to a state witness by blood or marriage to the third
degree nust be struck from the jury due to an inplied bias.
Gesch, 167 Ws. 2d at 662. W first noted that generally the
circuit court's discretionary determnation of a juror's
subj ective bias wll suffice to protect the defendant's right to
an inmpartial jury. Id. at 666. "However, there are situations
in which the relationship between a prospective juror and a
participant in the trial is so close that a finding of inplied
bias is mandated."” 1d. at 666-67.

138 We concluded that the circuit court conducted a
t horough search for subjective bias and found no such bias. 1d.
at 667. Despite the lack of subjective bias, we held that the

juror should still have been renoved for cause:

[Where a prospective juror is related to a state
witness by blood or marriage to the third degree,
special problenms exist that render a circuit court's
search for actual bias an inadequate protection of a
defendant's right to an inpartial jury. One such
problem is the potential for unconscious bias. It is
virtually inpossible for a prospective juror to
consciously estimate how the famly relationship with
a witness wll affect his or her judgnent. Al t hough

20
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no intentional actual bias may exist, the risk of
unconsci ous bias in these situations is nmanifest.

Id. As such, we held that "[i]n circunstances, such as here
the nere probability of bias is so high that in order to assure
a defendant the fundamental fairness to which the defendant is
entitled, we nust inply bias and exclude the juror as a matter
of law." 1d. at 668.

139 Later, in Faucher, we described Gesch as foll ows:

Qur holding in Cesch i's uni que. In nost
circunstances . . . the conclusion that an individual
is objectively biased requires sone view of the facts
and circunstances surrounding the voir dire and the
case, as well as the prospective juror's answers. e
therefore urge a circuit court to engage in a thorough
voir dire when a party challenges a prospective juror
through the <class to which the prospective juror
bel ongs. However, Gesch renmains an exanple that sone
relationships are so fraught with the possibility of
bias that we nust find objective bias regardl ess of
the surrounding facts and circunstances and the
particular juror's assurances of inpartiality.

Faucher, 227 Ws. 2d at 724.

140 Wthout nore, we do not believe an enployee of the
M | waukee County District Attorney's Ofice is an exanple of a
relationship "so fraught with the possibility of bias" that we
must per se exclude Charlotte. That Charlotte works as an
adm nistrative assistant in the Children's Court establishes
little nore than a distant acquaintance with the prosecutor.
Under the facts and circunstances of this case, we conclude that
the «circuit court reasonably concluded Charlotte was not

objectively biased. As noted, Gesch is a unique holding, and we

do not think that standi ng al one, an enpl oyee/ enpl oyer
relationship between a juror and the M I waukee County District
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Attorney, like a close famlial relationship, renders it utterly
i npossi ble for a potential juror to be inpartial.
11

41 In sum we hold that the circuit court reasonably
concluded that Charlotte was not objectively biased under the
facts and circunstances as a reasonable person in Charlotte's
position could be inpartial. Therefore, we conclude the circuit
court did not erroneously exercise its discretion in denying
Smth's notion to strike Charlotte for cause. Essentially, we
decline to create a per se rule that excludes potential jurors
for the sole reason that they are enployed by the M I waukee
County District Attorney's Ofice. As such, the decision of the
circuit court is affirmed.

By the Court.—Fhe decision of the court of appeals is

af firned.
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142 SH RLEY S. ABRAHAMSON, C. J. (dissenting). This case
rai ses the question whether a challenged prospective juror is
objectively biased on the basis of her enploynent in the
district attorney's office that is prosecuting the case.

143 The right to a trial by an inpartial jury lies at the
very heart of due process.! Wien a prospective juror is enployed

by an attorney in the case to be tried, the situation is "so
fraught with the possibility of bias that we must find objective
bias regardless of the surrounding facts and circunmstances and
the particular juror's assurances of inpartiality."? The
enpl oyee is, | conclude, objectively biased under the |aw and
shoul d, on objection, be struck for cause fromthe jury.

44 Accordingly, I conclude that the circuit court
erroneously refused to strike for cause the challenged juror, an
enpl oyee of the M| waukee County District Attorney, in this
crimnal case prosecuted by the MIwaukee County District
Attorney's office.

45 1 agree with the defendant that the circuit court's
failure to disqualify the challenged prospective juror for cause

is prejudicial error. The State agrees that if the circuit

court erred, the error was prejudicial. | therefore dissent.

Y1rvin v. Dowd, 366 U.S. 717, 721-22 (1961). A crininal
defendant is guaranteed the right to a trial by an inpartial
jury by Article I, Section 7 of the Wsconsin Constitution.

2 State v. Faucher, 227 Ws. 2d 700, 724, 596 N W2d 770
(1999) (discussing State . Gesch, 167 Ws. 2d 660, 482
N.W2d 99 (1992)).
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46 In determning whether a prospective juror manifests
objective bias, the circuit court mnust determ ne "whether the
reasonabl e person in the individual prospective juror's position

could be inpartial."3

The primary concern in the objective bias
anal ysis is whether the parties are provided with a fair trial.?*

47 The nmgjority opinion declines to find objective bias
in the current case, reasoning that the relationship between the
assistant district attorney prosecuting the case and the
chal l enged prospective juror was "little nore than a distant
acquai nt ance. "°

148 | agree that the challenged prospective juror is, in
the instant case, not closely related to the assistant district
attorney prosecuting the case. The chall enged prospective juror
worked in a different office, in a different conmunity, and on
different types of cases than the assistant district attorney
prosecuting the case. Mreover, the assistant district attorney
had no direct supervisory authority over the chall enged juror.

149 Nevertheless, the assistant district attorney and the
chal l enged prospective juror do share the sanme ultimte
superior, the MI|waukee County District Attorney. The M| waukee
County District Attorney is naned as counsel along wth the
assistant district attorney on the court docunents.

50 The distant degree of acquaintanceship relied upon by

the mpjority opinion neither addresses nor dimnishes the

3 Faucher, 227 Ws. 2d at 718.
41d. at 715.

> See majority op., 740.
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chal l enged prospective juror's perception of the risk of an
adverse enploynent action. Certainly, a reasonable person under
the circunstances m ght perceive the possibility of the enployer
bei ng unhappy with his or her vote as a juror.?® An objectively
reasonable person mght (intentionally or unintentionally,
consciously or subconsciously) give the edge to the enployer in
light of ties of economc interests and loyalty.’

151 The risk of an enployee sensing econom c pressure to
side with his or her enployer is too great to rely on the
prospective juror's representations of his or her ability to be
unbi ased. In addition, an enployee may feel loyalty toward his
or her enmployer and the positions the enployer takes. An
enpl oyee may reasonably wish to be a "team player” or nmay

perceive peer pressure from cowrkers to side wth their

enpl oyer. In contrast, an enployee mght be biased against an
enpl oyer.

® 1 recognize that the juror is likely protected from
of ficial adverse enploynent action by civil service rules and is
protected from retaliatory action by statute. See, e.g.,

Ws. Stat. 8 103.87 (2003-04) (prohibiting disciplinary action
when an enployee testifies in a trial); Ws. Stat. 8§ 230.90
(2003-04) (fornmerly 8 895.65) (prohibiting retaliation by a
government enpl oyer). An enpl oyee may nevertheless harbor a
fear of adverse enploynent consequences if he or she decides a
case agai nst the enpl oyer's position.

" This court reached a simlar concl usion regarding
i ndependent arbitrators in Borst v. Allstate Ins. Co., 2006 W
70, Y4, _ Ws. 2d __, _ NW2d ___, in which we concluded
that an arbitrator who has an ongoing enploynent relationship
(as counsel) with one of the parties to an arbitration was
"evidently partial"™ under Ws. Stat. 8§ 788.10(1)(b).

3
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152 While a prospective juror may be able to disclaim
bias, it wll too often be inpossible for enployees to
conpletely elimnate the influence of an enployer who, in
essence, keeps a roof over their head and food on their table.
These concerns are precisely why a case-by-case analysis of
subj ective and objective bias in this type of case is not
satisfactory, and a bright-line rule is required.®

153 | conclude that an objectively reasonable person in
the place of the challenged prospective juror would not
ordinarily be able to separate his or her economc and |oyalty
interests fromthe determ nations he or she would be required to
make as juror. An enployee of a district attorney's office
shoul d therefore be struck as a juror for cause when that office
IS prosecuting a case.

154 As Justice O Connor recognized in her concurring

opinion in Smth v. Phillips, 455 U S. 209, 222-24 (1982), sone

si tuations (which she labeled as "extrene"), i ncl udi ng
enpl oynment with the prosecuting agency, would justify a bright-

line rule excluding the prospective juror:

Wil e each case must turn on its own facts, there are
sonme extreme situations that would justify a finding
of inplied bias . . . [including] a revelation that
the juror is an actual enployee of the prosecuting

8 "It need not be assuned that any cessation of that
enpl oymrent would actually follow a verdict agai nst the
gover nnent . It is enough that it mght possibly be the case
and the juror ought not to be permtted to occupy a position of
that nature to the possible injury of a defendant on trial, even
t hough he should swear he would not be influenced by his
relations to one of the parties to the suit in giving a
verdict." Crawford v. United States, 212 U S. 183, 197 (1909).

4
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agency . . . . None of our previous cases preclude
the use of the conclusive presunption of inplied bias
in appropriate circunstances.

155 M conclusion is consistent with the statutes and case
| aw of other jurisdictions.

156 Many states have statutes requiring enployees of
counsel to be struck for cause when they are prospective jurors
in a case in which their enployer is involved.?®

157 Simlarly, in many jurisdictions, case |aw establishes
a strong policy against allowing enployees of law firns or
prosecuting agencies to serve on a jury in which their enployer
i s invol ved.

58 In United States v. Polichem, 219 F.3d 698 (7th Gr.

2000), for exanple, the United States Court of Appeals for the
Seventh Circuit held that a 15-year enployee of the United
States Attorney's Ofice for the Northern District of Illinois,
whi ch was conducting the prosecution, was inpliedly biased and

shoul d have been excluded for cause.?® The Seventh Circuit

° See, e.g., Alaska R Cim Proc. 24(c)(10) (2006) (a juror
is subject to challenge for <cause if he or she 1is the
"enployee . . . of one of the attorneys"); MR 2.511(D)(9)
(2006) (Mchigan, sane); S.D. Codified Laws § 23A-20-13.1(4)
(2006) (South Dakota, sane).

O her state statutes <create grounds for striking a
potential juror for cause when the juror is an enployee of a
party. See, e.g., Ark. Code Ann. § 16-33-304(b)(2)(B)(i) (2006)
(providing grounds to strike for cause if the juror is enployed
by defendant or conplainant); Ildaho Code § 19-2020(2) (2006)
(sane); lowa R Cim P. 2.18(5e. (2005) (same); Kan. Stat.
Ann. 8§ 22-3410(2)(b) (2005) (sane); M nn. R. Crim P
26.02(5)(1)6. (2006) (sanme); OGhio Cim R 24(C(12) (2006)
(same); Or. Rev. Stat. 8§ 136.220(3) (2006) (sane).

0 United States v. Polichem, 219 F.3d 698, 704 (7th Cr.
2000) .
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di stinguished United States v. Wod, 299 U S 123 (1936), and

Dennis v. United States, 339 U S. 162 (1950). In both Wod and

Dennis, the jurors were not enployees of the office prosecuting
the case, but rather enployees of other offices of the United
States governnent. !

159 It is useful to conpare Polichem to the instant case.
The U. S. Attorney's office for the Northern District of Illinois
currently has over 300 enployees, including 161 Assistant U S
Attorneys, in two offices serving 18 counties.'® It is unclear
how nmany staff are enployed by the MIwaukee County District

Attorney, the prosecuting agency and enployer of the chall enged

1 4.

The Seventh Circuit also distinguished Smth v. Phillips,
455 U. S. 209 (1982), because the challenged juror in that case
was an applicant for a job with the office of the prosecuting
attorney, not an enployee. Polichem, 219 F.3d at 704-05.

This court has rejected a bright-line rule of exclusion
based on governnent enpl oynent . State v. Loui s, 156
Ws. 2d 470, 482, 457 N.W2d 484 (1990) (quoting United States
v. Wod, 299 US. 123, 149 (1936)) ("'We think that the
inputation of bias sinply by virtue of governnental enploynent,
wi thout regard to any actual partiality growing out of the
nature and circunstances of particular cases, rests on an
assunption w thout any rational foundation.'").

In MGeever v. State, 239 Ws. 87, 96-97, 300 N W 485
(1941), the court held that there is no bright-line rule
excluding fornmer part-tine enployees of a district attorney's
office from serving on a jury in a case prosecuted by the sane
district attorney's office. Because MGCeever addressed past
enploynment, it is inapplicable to the instant case.

12 website of the United States Attorney for the Northern
District of I11inois, " About Us" page,
http://ww. usdoj . gov/ usao/il n/ about us/i ndex. htm (last visited
June 21, 2006).
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juror in the instant case, but there are approxinmately 125
assistant district attorneys.?! There is nothing in the
Pol i chem opinion indicating that the juror in that case was any
closer to the prosecuting Assistant U S. Attorney than the
challenged juror in the instant case was to the prosecuting
assistant district attorney.

60 Polichem reflects and is consistent with the policies
of over one hundred vyears of case law from wvarious
jurisdictions.

61 Sonme state courts, like the mjority opinion, have

rejected a rule excluding prospective jurors based only on their

13 Wwebsite of the MIwaukee County District Attorney,
http://ww. county. m | waukee. gov/ di spl ay/ rout er. asp?Docl D=7715
(last visited June 21, 2006).

14 See, e.g., People v. Terry, 35 Cal. Rptr. 2d 729, 731
(Cal. Ct. App. 1994) (deputy district attorney should have been
struck for cause "because this very case is being prosecuted by
his boss"); Beam v. State, 400 S.E 2d 327, 328 (G. 1991)
(secretary in appellate section of district attorney's office
prosecuting trial should have been struck for cause based on
perception of bias); State v. Kauhi, 948 P.2d 1036, 1041 (Haw.
1997) (court shall inply bias when prospective juror is deputy
prosecuting attorney enployed in sane office as the prosecutor
trying the case); Block v. State, 100 Ind. 357, 363 (Ilnd. 1885)
(deputy prosecuting attorney inpliedly biased because he was
enpl oyee and subordinate of prosecuting attorney); Randol ph v.
Commonweal th, 716 S.W2d 253, 255 (Ky. 1986) (secretary for
prosecuting attorney inpliedly biased as a matter of |aw and
therefore nmust be struck for cause), overruled on other grounds
by Shannon v. Commonweal th, 767 S.W2d 548 (Ky. 1988).

7
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enmpl oynent relationship with counsel.?® | disagree with the
reasoni ng in these cases.

162 Because the chal |l enged prospective juror has financial
and loyalty ties to his or her enployer, the juror cannot be
expected to mnmmke an unbiased decision. A bright-line rule
excluding an enpl oyee of a district attorney's office as a juror
guarantees the crimnal defendant his or her constitutional
right to a fair and inpartial jury and al so protects prospective
jurors from the unenvi able position of deciding cases prosecuted
by their enployers.

163 The bright-line rule | propose is narrow. | do not
propose a rule excluding all governnment enployees from serving
on a jury in every case involving the governnent.

164 Further, the rule | propose is not a categorica
exclusion of all enployees of a district attorney's office from
serving on a jury. Enpl oyees of a district attorney's office
may serve on civil juries if the district attorney's office is
not involved as counsel in the case. Mor eover, nothing in the

rule 1 propose would prohibit an enployee of a district

15 See, e.g., Lowe v. State, 384 So. 2d 1164, 1171 (Al a.
Crim App. 1980) (enploynent by the district attorney did not
inpute bias as a matter of law); State v. Cox, 837 S.W2d 532,
535 (Mb. C. App. 1992) (child support enforcenent investigator
not automatically excluded as juror even though prosecutor was
her superior); Roubideaux v. State, 707 P.2d 35, 36 (Ckla. Crim
App. 1985) (administrative assistant in district attorney's
of fice not automatically excluded as juror).

8
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attorney's office from serving on a jury in a crimnal case
prosecuted by a district attorney for another county.!®

65 Although this court has been reluctant to do so, we
have created bright-line rules to exclude prospective jurors

when such rules were necessary. In State v. Gesch, 167

Ws. 2d 660, 482 N.W2d 99 (1992), the court hel d that
prospective jurors related to a state wtness by blood or
marriage up to the third degree of consanguinity are "inpliedly"
bi ased and nust be struck for cause.!” Discussing Gesch in a

| ater case, the court observed that "Gesch is unique. I n nost

circunstances . . . the conclusion that an individual is
objectively biased requires sonme view of the facts and

ci rcunst ances surrounding the voir dire and the case, as well as

the prospective juror's answers . . . . However, Gesch renains
an exanple that sonme relationships are so fraught wth the
possibility of bias that we nust find objective bias regardless
of the surrounding facts and circunstances and the particular

juror's assurances of inpartiality."?®

18 For exanple, had the challenged juror in the instant case
lived in Waukesha, ny proposed rule would not have prohibited
her from serving on a crimnal jury in a case prosecuted by the
Waukesha County District Attorney.

7 State v. Gesch, 167 Ws. 2d 660, 662, 482 N W2d 99
(1992). The court now says that such prospective jurors are
"obj ectively biased."

18 Faucher, 227 Ws. 2d at 724 (discussing State v. Gesch
167 Ws. 2d 660, 482 N.W2d 99 (1992)).

9
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66 This rationale applies just as forcefully, if not nore
so, to enployees of the prosecutor's office as it does to famly
menbers.

167 For the reasons stated, | conclude that, because the
chal l enged prospective juror was an enployee of the M I waukee
County District Attorney's office that was prosecuting the case,
she was objectively biased and should have been struck for
cause.

168 The error was prejudicial. | would reverse the
defendant's conviction and remand the matter to the circuit
court for a newtrial.

169 | am authorized to state that Justices DAVID T.
PROSSER and LOUI'S B. BUTLER, JR join this opinion

10
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