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No. 2004AP2004
(L.C. No. 2002CV1601)

STATE OF W SCONSI N ) I N SUPREME COURT

Russell S. Borst and Ti na Borst,

Pl ai nti ffs- Appel | ants, FI LED

V.
JUN 13, 2006

Al |l state I nsurance Conpany,

Cornelia G dark

Def endant - Respondent . derk of Supreme Court

APPEAL from an order of the GCrcuit Court for Kenosha

County, M chael S. Fisher, Judge. Reversed and renanded.

2 JON P. WLCOX, J. This <case <cones to wus on
certification from the court of appeals. The appell ants,
Russell S. Borst and Tina Borst, appealed an order of the
Circuit Court for Kenosha County, Mchael S. Fisher, Judge,
denying their notion to vacate an arbitration award.

12 The court of appeal s certified the followng
questions: (1) Is there a presunption of inpartiality anong all
arbitrators which my be "sidestepped®" only by explicit

agreenent of all parties by which they nmay select arbitrators
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who in ef f ect are their advocat es? (2) Under
Ws. Stat. § 788.10(1)(b) (2003-04),' can "evident partiality,"
due to a relationship between an arbitrator and a party be
avoided by full disclosure at the outset and a declaration of
inpartiality? (3) Oher than the deposition procedure outlined
in Ws. Stat. § 788.07, is the nature and extent of discovery
during the arbitration process governed by <contract, the
arbitrators' inherent authority, or a conbination of the two?

13 We hold the following: (1) W adopt a presunption of
inpartiality anong all arbitrators, whether named by the parties
or not. This presunption may be rebutted, and an arbitrator may
act as a non-neutral when the parties contract for non-neutral
arbitrators or the arbitration rules otherw se provide for non-
neutral arbitrators; (2) Evident partiality cannot be avoided
sinply by a full disclosure and a declaration of inpartiality.
In challenges to an arbitrator based on evident partiality where
the disputed relationship is fully disclosed, circuit courts
must renove an arbitrator prior to the arbitration, or vacate an
arbitration award under Ws. Stat. § 788.10(1)(b) when a
reasonable person would have serious doubts about t he
inpartiality of the arbitrator; and (3) Arbitrators have no
i nherent authority to dictate the scope of discovery, and absent
an express agreenent, the parties are limted to the procedure

for depositions, as described in Ws. Stat. 8§ 788.07

L All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless ot herw se indicat ed.
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14 Applying the above standard, we conclude that
Arbitrator Rick HIlls (HIlls), who serves as Allstate's attorney
on an ongoing basis, denonstrated evident partiality such that
the arbitration award nust be vacated; therefore, we reverse the
order of the circuit court denying the notion to vacate and
remand to the circuit court to vacate the arbitration award and
order a new arbitration

I

15 Russell S. Borst (Borst) was involved in an autonobile
accident with an uninsured notorist on Novenber 23, 2000. Borst
was injured in the accident and received treatnent. Subsequent
to the accident, Borst sought reinbursenent for his damges
under his uninsured notorist coverage provided in an insurance
policy issued by Allstate | nsurance Conpany (Allstate).

16 In settlenment discussions, Allstate stated that it
believed Borst was 50 percent liable for the accident and thus
would only be willing to pay 50 percent of the claim Allstate
al so requested all nedical records related to the claim be sent
after Borst finished his treatnent. A nmonth later, Allstate
again stated its position on liability remained unchanged after
considering the statenents from both drivers and the photographs
of the vehicles and the intersection.

17 Borst subsequently provided his records, wth the
exception of two bills, which Borst indicated would be sent when
they were received. In a letter dated February 6, 2002, Borst
provided the mssing bills, and docunmentation of Borst's wage
| oss. Furthernmore, Borst indicated that if there was any

3
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additional information Allstate needed, it should advise as
such. Eventually, Allstate made a settlenent offer of $5, 000.

18 I n cal cul ati ng t he settl enment of fer, Al l state
considered $4,331 in nmedical bills and $2,654 in |ost wages, but
indicated it thought Borst was 50 percent negligent for the
acci dent. Borst rejected the settlenent offer and requested
arbitration in accordance with the insurance policy. The "If W

Cannot Agree" provision of the policy reads in part as foll ows:

If the insured person or we don't agree on that
person's right to receive any danages or the anount,
then at the witten request of either the disagreenent
will be settled by arbitration. Arbitration wll take
place under the rules of the Anmerican Arbitration
Associ ation unless either party objects.

If either party objects, the following nethod of

arbitration will be used instead. The insured person
will select one arbitrator. W will select another.
The two arbitrators will select a third. | f they

cannot agree on a third arbitrator within 30 days, the
judge of a ~court of record in the county of
jurisdiction where arbitration is pending wll appoint
the third arbitrator. The witten decision of any two
arbitrators will determ ne the issues. The insured
person will pay the arbitrator that person selects.
W will pay the one we select. The expense of the
third arbitrator and all other expenses of arbitration
will be shared equally. However, attorney fees and
fees paid to nedical and other expert wtnesses are
not considered arbitrati on expenses. These costs w |
be paid by the party incurring them

19 The parties elected to select arbitrators as provided
for in the policy. Borst selected Eugene Gasiorkiewicz as his
arbitrator, and Allstate responded by namng Hlls. Bor st
i medi ately objected to HIls as an arbitrator because Allstate

was a client of Hlls" law firm Hlls disputed Borst's
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contention that he could not be neutral, stating that "I can
assure you that whenever | serve as an arbitrator | base ny
decisions on the evidence." Gasiorkiewicz and Hills then

selected the third arbitrator.

10 Allstate subsequently served upon Borst a set of
witten interrogatories, a request for docunent production, and
medi cal aut hori zati ons. In response, Borst filed a notion with
the arbitration panel to quash this discovery as unnecessary.
After substituting counsel, Allstate informed the arbitration
panel it "wish[ed] to conduct the deposition of M. Borst and
al so obtain authorizations for release of records and w thout a
formal order from the arbitration panel, that discovery nmay
proceed.” In support of its contention, Allstate enphasized the
proof of claimprovision of the insurance policy.? Additionally,
Allstate filed a motion with the panel requesting that Borst's
claim be dismssed for failure to answer the discovery or, in
the alternative, for an order requiring him to appear for a

deposition and conply with other policy provisions. On August

2 This provision of the policy reads as foll ows:
PROOF OF CLAIM WMEDI CAL REPORTS

As soon as possible, you or any other person
maki ng claim nust give us witten proof of claim |t
must include all details we need to determne the
anounts payabl e. W nmay also require any person
making claim to submt to questioning under oath and
sign the transcript. The insured person may be
required to take nedi cal exam nations by physicians we
choose, as often as we reasonably require. W nust be
given authorization to obtain nedical reports and
copi es of records.
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22, 2002, the arbitration panel denied Allstate's notion to
dismss Borst's claim Further, Borst was ordered to give a
deposition, supply nedical authorizations, and cooperate in
ot her appropriate discovery.

11 Borst indicated that he would not submt to a
deposi tion, and he intended to <challenge in court the
appropriate extent of discovery as well as whether an attorney
can act as an arbitrator in a case that involves one of his
firms clients. Al |l state responded by electing not to depose
Borst, but it did not waive its right to the deposition.
I nstead, Allstate chose to depose the other driver involved in
the accident. Borst, in turn, provided a list of damges and
confirmed the accuracy of all pre-arbitration discovery.

12 On Decenber 5, 2002, Borst® responded by filing suit
against Allstate, alleging breach of contract, bad faith, and
fraud and m srepresentation. Borst also sought a permanent
injunction enjoining arbitration. Allstate filed an answer
along wwth a nunber of notions. Borst responded with a notion
to bar further arbitration as a prerequisite to suit. In this
notion, Borst also requested that if the arbitration was all owed
to proceed, the court order Allstate to select another
arbitrator. In its brief in opposition to Borst's notion,
Al state represented that while it did not believe anything

prevented it from selecting an arbitrator with whom it had an

3 Borst actually filed suit with his wife, Tina Borst. For
sinplicity, we will continue to refer to the Borsts collectively
as sinply "Borst."



No. 2004AP2004

ongoing relationshinp, "[n] evert hel ess, as discussed wth
Plaintiff's counsel in the past, in an effort to resolve this
matter, Allstate is willing to choose a different arbitrator."

113 At the hearing on Cctober 10, 2003, the circuit court
remanded the matter back to the previous arbitration panel and
held the other notions in abeyance pending the resolution of the
arbitration

114 When the matter of H Ils' participation came up at the
notion hearing, the court stated, "Allstate indicated they would
be willing to consider soneone else. . . . See if you can agree
on an arbitrator. Gve nme a list. |If you can't, give ne a |ist
of those people each of you would believe would be a good
arbitrator.” To this, Allstate's attorney replied, "W'Ill do it
that way. | would just go on the record as saying | don't plan
on nam ng sonebody who also does a boat load of work for the
client."

15 Borst's attorney drafted a proposed order stating that
"All state | nsurance Conpany shall designate a new arbitrator, to
serve in place of Attorney Rick Hlls." Al l state's attorney
asked the court to refrain fromsigning the order until he had a
chance to confirm wth Allstate its authorization to substitute
Hills. A few days later, Allstate submtted an order wthout
the mandate that Allstate switch arbitrators, and the court
signed this order on Novenber 1, 2003.

116 The arbitration panel eventually rendered a unani nous

decision in the matter concluding the total value of the claim
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was $3,531 and each driver was 50 percent responsible for
causing the accident for a net award to Borst of $1, 765.50.

117 Alstate filed a notion for court confirmation of the
arbitration award under Ws. Stat. 8§ 788.09, and Borst filed a
notion for vacation of the award under Ws. Stat. § 788.10 on
the grounds that Hlls is a nenber of a law firmthat represents
Al state on a continuing basis, which rendered Hills partial in
the matter. At the hearing on the matter, the circuit court

stated the foll ow ng:

VWll, the Court sees the problem and had it been

brought to ny attention, | would have nade other
suggestions for arbitrators; but based upon what the
law is, there are no rules, and least that | can see,
that | have found, that there is a presunption of

validity, that there was a three-arbitrator panel
that it was a unani nous deci sion.

There has been provided no substantial evidence
that there was partiality; and based upon that and the
fact there needs to be sonme rules set up so we know
where we are going, the Court is going to deny the
notion to vacate the arbitration award and see where
it goes from here.

As such, the circuit court confirmed the arbitration award,
denied Borst's notion to vacate, and dism ssed the matter on the
merits in an order filed on July 13, 2004.

118 Borst appealed, and the court of appeals subsequently
certified the matter to this court.

I

119 We first address whether there is a presunption of

inpartiality that may be avoided if the parties explicitly

contract for non- neut r al arbitrators or i f appl i cabl e
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arbitration rules provide for non-neutral arbitrators. Al though
not inportant to the resolution of this case since the parties
agree that the arbitrators were intended to be neutral, today we
adopt such a presunption of inpartiality.

120 As noted in the amcus brief submtted by the
Alternative D spute Resolution (ADR) Section of the Wsconsin
State Bar (State Bar), the appropriate function for party-
appoi nted arbitrators generates a great deal of confusion within
the ADR community. Part of the confusion stens from the fact
that courts have permtted the use of both neutral and non-
neutral arbitrators in the arbitration process. See Seth H.

Li eberman, Sonething's Rotten in the State of Party-Appointed

Arbitration: Healing ADR's Black Eye That is "Nonneutral

Neutral s, " 5 Car dozo J. Conflict Resol . 215 (2004) .
Additionally, parties frequently do not designate whether the
party-appointed arbitrators are supposed to be neutral or non-
neutral . We believe confusion wll be |lessened, as the State
Bar suggests, by prescribing presunptive inpartiality as the
appropriate role for the party-appointed arbitrator, unless the
parties contract for non-neutral arbitrators or the arbitration
rules otherw se provide for non-neutral arbitrators.

121 Furthernore, we believe such a presunption is in
accordance wth the |anguage of Ws. Stat. 8§ 788.10(1)(b), which
di scusses the vacation of an arbitration award "[w] here there
was evident partiality or corruption on the part of the

arbitrators, or either of them" (Enphasi s added.) e

interpret this language to nean that every arbitrator on the

9
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panel is supposed to be unbiased absent express contractual
| anguage or applicable arbitration rules to the contrary.

Diversified Mgnt. Servs., Inc. v. Slotten, 119 Ws. 2d 441, 448,

351 N.W2d 176 (Ct. App. 1984). In Diversified, the parties

utilized a selection process of arbitrators simlar to this
case. On appeal, the parties differed on whether arbitrators
chosen in this fashion were expected to be biased in favor of
the choosing party. Id. at 447-48. The court rejected the
supposed "nodern view' that arbitrators selected by the parties
are expected to be biased, and stated that "[i]f parties are to
be encouraged to submt their disputes to arbitration as an
alternative to litigation, they nust be assured an inparti al
tribunal." Id. at 448. The court of appeals also pointed to
the |anguage of Ws. Stat. § 788.10(1)(b), which "provides that
awards shall be vacated upon a showi ng of evident partiality on
the part of either of the arbitrators. This | anguage
denonstrates that the legislature did not contenplate partisan
arbitrators.” 1d. (enphasis in original).

122 W note that our decision in R chco Structures v.

Parkside Village, Inc., 82 Ws. 2d 547, 263 N W2d 204 (1978),

seens to suggest the opposite result, but a closer inspection of
the facts denonstrates that our decision today is in accord with

Ri chco Structures. In that case, the parties each appointed an

arbitrator and those two arbitrators selected, in the words of
the stipulated terns of the arbitration agreenent, "a third,
i ndependent arbitrator."” Id. at 550. Further, if the three
arbitrators could not agree on a decision, the independent

10
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arbitrator's decision wuld be accepted as final and binding.
Id. In determining whether there was evident partiality under
what was then Ws. Stat. 8§ 298.10(1)(b) (1975-76), we concl uded
that under the stipulation, sole decision-making power was, in
effect, granted to the third, independent arbitrator. Id. at
557. As such, "since two of the arbitrators in the case at bar
were effectively, and by design, representatives of the
respective parties, our construction of 'evident partiality’
should only be read to apply to the arbitrator intended by the

parties to be neutral.” | d. The facts in R chco Structures

make clear that the |anguage of the stipulation denonstrated the
parties' intent that only the arbitrator picked by the two
party-appointed arbitrators was to be "independent," especially
given the fact that the two party-appointed arbitrators did not
have final decision-making authority. W do not take the

| anguage of Richco Structures to nean that in all tripartite

arbitration panels, only the third arbitrator is subject to the
inpartiality requirenent of 8§ 788.10(1)(b), and therefore

Ri chco Structures is not contrary to our decision today that all

arbitrators are presuned inpartial.

23 The presunption we adopt today also puts Wsconsin in
line wth "the recent trend away from non-neutral party-
appointed arbitrators and the heightened expectations of
i ndependence and neutrality of commercial arbitrators.” Richard

Chernick, Arbitrator-Neutrality Rule Reflects Change in Ethics,

Daily Journal, Apr. 14, 2004, http://jansadr.com j pub/

11
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show article_print.asp?i d=81. For exanple, on WMarch 1, 2004,
the Anerican Arbitration Association and an Anerican Bar
Association task force pronulgated an updated version of the
Code of Ethics for Arbitrators in Comrercial D sputes. The nost
striking difference between the original 1977 version and the
2004 version is the application of a presunption of neutrality
to all arbitrators, including party-appointed arbitrators. I n
the Introductory Note on Neutrality, the 2004 Code of Ethics

reads in part:

The sponsors of this Code believe that it is
preferable for all arbitrators including any party-
appointed arbitrators to be neutral, t hat is,
i ndependent and inpartial, and to conply wth the sane
et hi cal standards. . . . This Code establishes a
presunption of neutrality for al | arbitrators,

including party-appointed arbitrators, which applies
unless the parties' agreenent, the arbitration rules
agreed to by the parties or applicable |laws provide
ot herw se.

Chernick, supra. This presunption is then laid out in Canon |X

of the 2004 Code of Ethics. 1d. Arbitrators that are supposed
to be predisposed to the position of the party appointing them
are discussed in Canon X. I|d.

24 As the State Bar recognizes, a presunption of
inmpartiality will greatly reduce the anount of process-related
di sputes initiated by a party who concludes, either during or
after the arbitration, that they had not known that partial
arbitrators were permtted. Furthernore, a presunption of
inmpartiality would force sophisticated conmercial parties who

affirmatively desire to use partial arbitrators to reach a

12
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clearer and nore conprehensive set of ground rules before taking
their dispute to an arbitration panel. For these reasons, we
conclude that adopting a default presunption of inpartiality is
t he prudent course of action.

125 For purposes of this decision, however, such a
presunption is immterial. That is, although the arbitration
clause in the contract was silent as to the intent of the
parties on the role of the arbitrators, at oral argunent the
parties agreed that their wunderstanding of the arbitration
provision in the insurance contract was that the entire panel
was to be neutral. It is wth this understanding in mnd that
the parties proceeded into arbitration and with which we review
the circuit court's decision in this case.

11

126 We now proceed to the next question certified by the
court of appeal s, whi ch concerns t he scope of
Ws. Stat. 8§ 788.10(1)(b), and whether evident partiality due to

a relationship between an arbitrator and a party can be avoi ded

by full disclosure at the outset and a declaration of
inpartiality. |If so, the arbitration award need not be vacated,
as Hlls disclosed his relationship with Allstate. | f evident

partiality cannot be avoided sinply by disclosure, we nust
determ ne whether the arbitration panel's award in this case
nmust be vacated under § 788.10(1)(b).

127 Allstate argues that there is no law precluding an
arbitrator from proceeding after he or she fully discloses a
relationship with one of the parties. In fact, Allstate

13
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continues, under a literal reading of Wsconsin case law, there
can be no evident partiality upon disclosure of a relationship.
Thus, under Allstate's view, because Hlls disclosed his
relationship with Allstate at the outset, Hills properly sat on
the arbitration panel.

128 In our Vi ew, All state's position IS entirely
unr easonabl e, especially considering the facts of this case. As
noted above, the parties agree that the entire panel was to be
neutral . Despite this understanding, Allstate still argues that
disclosure is all that is necessary for a "neutral" arbitrator
Under Allstate's view then, Allstate's corporate counsel could
serve as an arbitrator, as long as this relationship was
di scl osed. This exanple denonstrates the fallacy of Allstate's
position.

129 The nore difficult issue for us concerns what a party
is entitled to when it objects to another party's arbitrator for
reasons of partiality at the beginning of or during an
arbitration. As the court of appeals put it, is disclosure al
a party can expect until the award is nade, at which tine it can
be chal | enged pursuant to Ws. Stat. 8§ 788.10(1)(b)?

130 Admttedly, our case law is generally limted to post-
award chall enges addressing whether an arbitrator's failure to
disclose a particular relationship to one of the parties

constituted evident partiality. See DeBaker v. Shah, 194

Ws. 2d 104, 533 N.W2d 464 (1995); Sch. Dist. of Spooner v. Nw.

United Educators, 136 Ws. 2d 263, 401 N w2d 578 (1987),

overruled by DeBaker, 194 Ws. 2d 104; Richco Structures, 82

14
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Ws. 2d 547. However, other federal* and state decisions provide
sone gui dance.

31 There is authority for the view that an arbitrator
cannot be renoved before an award has been rendered. See e.g.

Aviall, Inc. v. Ryder Sys., Inc., 110 F. 3d 892, (2d Gr. 1997)

(holding that the Federal Arbitration Act did not permt pre-
award renoval of an arbitrator considering that the plaintiff
was aware of the arbitrator's relationship with the defendant

when the arbitration agreenent was reached); Astoria Med. G oup

v. Health Ins. Plan of Geater N Y., 182 NE 2d 85 (N Y. 1962)

(holding that it was inproper for the court to tanper with the
arbitration format designed by the parties and the appropriate
approach was to attack the arbitration award after it had been
rendered).

132 However, there is also authority for the opposite

posi tion. See, e.g., Arista Mtg. Assocs., Inc. v. Peer G oup,

Inc., 720 A 2d 659 (N.J. Super. C. App. Dv. 1998); Excelsior
57th Corp. v. Kern, 630 NY.S 2d 492 (NY. App. Dv. 1995)

(dismssing a challenged arbitrator before an award was nade
because of his participation in a prior arbitration between the

sanme parties). In Arista, the primary issue was whet her the New

“ Wsconsin Stat. § 788.10 is nearly identical to 9 US.C
§ 10 (2000). Federal cases construing the Federal Arbitration
Act are persuasive authority in interpreting 8§ 788.10.
Diversified Mgnt. Servs., Inc. v. Slotten, 119 Ws. 2d 441, 446,
351 NNW2d 176 (Ct. App. 1984).

15
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Jersey statutes® authorized the pre-arbitration removal of a
party-appoi nted, non-neutral arbitrator where evident partiality
was denonstr at ed. The Arista court held that under New Jersey

law, judicial disqualification of an arbitrator denonstrating

evident partiality was permtted whenever discovered. Id. at
664. Li ke W sconsin, New Jersey has a pre-arbitration
di sclosure requirenent which, in the Arista court's words,
"' reducel s] the |I|ikelihood of potentially wasteful post -
arbitration challenges[,]'" id. at 665 (citation omtted), and

"l eave[s] to the parties thenselves the initial decision as to
whet her to object to an arbitrator designated by the other side
and, if necessary, to seek judicial determ nation of whether
that arbitrator appears to be too partial to be permtted to
participate in the arbitration.” |1d. (citation omtted).

133 Likewise, part of this court's reasoning in requiring
pre-arbitration disclosure was to allow the parties and not the
courts to gauge "the arbitrator's conscious or unconscious
predilection to favor one of the parties because of the

arbitrator's own interests."” Richco Structures, 82 Ws. 2d at

560- 61. This reasoning was also echoed by the concurring

opinion in Commonwealth Coatings Corp. v. Continental Casualty

Co., 393 U S 145, 151 (1968) (Wite, J., concurring) (reasoning

that pre-arbitration disclosure is beneficial in arbitrations

® New Jersey Stat. Ann. § 2A:24-8(b) (2003-04) provides that
a court shall vacate arbitration awards "(w)here there was
either evident partiality or corruption in the arbitrators, or
any thereof."

16
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because wth this information parties are "free to reject the
arbitrator or accept himwth know edge of the relationship and
continuing faith in his objectivity"). In Justice Wite' s view,
"[t]he arbitration process functions best when an am cable and
trusting atnosphere is preserved and there is voluntary
conpliance wth the decree, wi t hout need for judicial
enforcement. " |d.

134 W believe this case provides an exanple of a
situation where a pre-arbitration challenge is necessary and
efficient. Al t hough Borst challenged Allstate's selection of
Hlls from the beginning, Allstate refused to select another
arbitrator. It seenms to us that in nost instances, in the
interest of fundanental fairness, a challenged arbitrator wll
sinply be replaced by the opposing party, especially if on a
reasonabl e basis, as in this case. Unfortunately, that did not
happen here, and we conclude a pre-arbitration challenge is an
appropriate renedy in situations such as this. Furthernore, for
reasons we discuss below, the circuit court should have ordered
Allstate to replace Hlls upon Borst's pre-arbitration
chal | enge.

135 In sum we adopt the position taken by the Arista
court. That is, unless the parties have contracted to use a
specific arbitrator, pre-arbitration challenges to arbitrators
selected by the parties are permssible. Such pre-arbitration
chal |l enges pronote efficiency in the arbitration process when a
party reasonably objects to the use of an arbitrator selected by
the opposing party as Borst did of HIlls in this case. W

17
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further believe pre-arbitration challenges are especially
relevant in cases such as this where the parties agree that the
arbitrators are to be neutral. In pre-arbitration challenges, a
party may seek the renoval of a challenged arbitrator under the
general equity powers of the circuit court.® Under this power of
equity, the circuit court nust order the party to select another
arbitrator if the court determnes the challenged arbitrator
denonstrates "evident partiality" as that termis defined bel ow
136 We also reiterate that arbitrators should continue to
di scl ose relevant relationships in accordance with our case |aw,

see DeBaker, 194 Ws. 2d 104, and such disclosure puts the

burden on the opposing party to object. A failure to initially
object to the selection of an arbitrator, based on the
information disclosed prior to the arbitration, nmay act as a
forfeiture of any subsequent post-arbitration challenge on the

di scl osed information.” See e.g., Kiernan v. Piper Jaffray Cos.,

137 F.3d 588, 593 (8th Gr. 1998); Fort H Il Builders, Inc. v.

Nat'l Grange Mut. Ins. Co., 866 F.2d 11, 13 (1st Cr. 1989).

Post-arbitration challenges, of course, are permssible under

® See WJ. Dunn, Disqualification of Arbitrator by Court or
Stay of Arbitration Proceedings Prior to Award, on Gound of
Interest, Bias, Prejudice, Collusion, or Fraud of Arbitrators,
65 A.L.R 2d 755 8 2(c) (1959) (citing e.g., Gaer Bros., Inc. v.
Mott, 130 A .2d 804 (Conn. 1957); Palnmer Plastics, Inc. v. Rubin

108 N.Y.S. 2d 514 (N.Y. Sup. Ct. 1951)).

"In some cases, the significance of the informtion
di sclosed prior to the arbitration will not be apparent until
after the arbitration comences. In such an appropriate
i nstance, a subsequent challenge to the arbitrator based on the
pre-arbitration information is permssible.

18
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Ws. Stat. 8§ 788.10(1)(b) based on the circunstances of the
arbitration itself or on i nformation di scover ed post -
arbitration

137 Allstate contends that this case presents such an
instance of forfeiture,® in that Borst forfeited his right to
make a post-arbitration challenge to Allstate's selection of
Hlls by failing to object to the Novenber 1, 2003, order of the
circuit court. Moreover, Allstate argues that because Borst did
not sufficiently preserve this issue in the circuit court, he is
not entitled to review of this issue as a matter of right. See

State v. Huebner , 2000 W 59, 11, 235 Ws. 2d 486, 611

N. W 2d 727.

138 From our review of the record, we conclude that Borst
sufficiently pleaded and argued the issue of Hills' partiality
to the «circuit court, prior to the comencenent of the
arbitration, such that the issue was not forfeited. First,
Borst objected to Allstate's choice of Hlls alnost inmmediately
after Allstate selected him Once the arbitration process cane
to a halt, Borst filed suit. In the conplaint, Borst alleged
that Allstate did not nane an arbitrator who was "fair and
unbi ased” but instead naned Hills, "an attorney whose firm had

represented Allstate Insurance Conpany on nunmerous occasions,

8 Although Allstate argues that Borst "waived" his right to
object to Allstate's selection of Hills, we believe this is
really nmore an issue of forfeiture "because it refers to the
forfeiture of a right by silence rather than the intentional
relinqui shment of a known right." State v. Huebner, 2000 W 59,
11 n. 2, 235 Ws. 2d 486, 611 N.W2d 727 (citations omtted).
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and was clearly biased towards them" Further, the conplaint
all eged that when Borst objected, Hlls "refused to recuse
himself and Allstate Insurance Conpany failed to appoint an
unbi ased arbitrator."” These allegations fornmed the basis of
Borst's cause of action for a permanent injunction.

139 Borst again raised the objection in a subsequent
notion for an order barring further arbitration. In the notion
Borst requested that iif his <claim was ordered back into
arbitration, Allstate should be required to nane another
arbitrator because of the attorney/client relationship between
Hlls and Allstate. In its response brief, Allstate represented
that in an effort to resolve the matter, it would be willing to
choose a different arbitrator. Then again, at the notion
hearing, Allstate indicated it would be wlling to consider
another arbitrator who did not do a "boat |oad" of work for
Al |l state.

40 1t is not clear fromthe record why the circuit court
elected to sign Allstate's submtted order, which did not
require Hills'" renoval, as opposed to Borst's, and admttedly,
Borst would have been well-served by imediately noving for
reconsideration of the order signed by the «circuit court.
However, Borst clearly objected to the use of Hills as an
arbitrator on a nunber of occasions prior to the commencenent of
the arbitration. Furthernore, Allstate represented to Borst and
the court that it wuld be wlling to choose a different

arbitrator, but never followed through with these assurances.
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41 In sum we believe Borst sufficiently preserved his
right to challenge the appointment of HIlls in both a post-
arbitration noti on W th t he circuit court under
Ws. Stat. § 788.10(1)(b) and on appeal to this court. I n ot her
words, Borst did not forfeit any right to challenge Hlls'
appointment to the arbitration panel.

142 Having disposed of Allstate's forfeiture argunent, we
next turn to the issue of whether there was evident partiality
on the part of Hills, such that the arbitration award nust be
vacat ed. In general, "[b]ecause the policy of this state is to
foster arbitration as an alternative to litigation, arbitration
awards are presuned to be valid. An award will be set aside
only upon a showing that one of the statutory grounds for

vacat ur exists. " Ri chco Structures, 82 Ws. 2d at 553.

"Essentially the <court's role is supervisory in nature—to
insure that the parties receive what they bargained for when
they agreed to resolve certain disputes through final and

bi nding arbitration.” Madi son Teachers, Inc. v. Madison Metro.

Sch. Dist., 2004 W App 54, 19, 271 Ws. 2d 697, 678 N.W2d 311.
43 In this case, Borst argues that the award nust be
vacated under Ws. Stat. 8§ 788.10(1)(b), whi ch  reads, in
pertinent part, as follows: "[T]he court in and for the county
wherein the award was nmade nust nake an order vacating the award
upon the application of any party to the arbitration: . . . (b)
Were there was evident partiality or corruption on the part of
the arbitrators, or either of thenf.]" The circuit court nmnust
vacate an arbitration award if the proponent proves, by clear
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and convincing evidence, that there was evident partiality on
the part of +the arbitrator. DeBaker, 194 Ws. 2d at 117.
VWether there is evident partiality on the part of the
arbitrator is a question of law that we review de novo. 1d. at
112.

144 We hold that there was evident partiality on the part
of Hills, such that vacation of the arbitration award 1is
mandated. That is, based on evidence that is clear, plain, and
apparent, a reasonable person would have serious doubts about
the inpartiality of HIlls, on a neutral arbitration panel. I n
this case, the fact that HIls had a substantial, ongoing
attorney/client relationship with Allstate |leads us to concl ude,
as a matter of law, that Hlls denonstrated evident partiality
such that the arbitration award nust be vacat ed.

145 For our interpretation of the phrase evident
partiality, we first turn to the United States Suprene Court's

decision in Commonweal th Coatings, 393 U S. 145, which addressed

whet her an arbitration award should be vacated on the grounds of
evident partiality, albeit on the grounds of a failure of the
arbitrator to disclose a relationship wth a party. In that
case, a plurality of the Court suggested that arbitrators are to
nmeet the ethical standards of federal judges and the arbitrators
"not only nust be unbiased but also nust avoid even the
appearance of bias." [d. at 150.

146 However, Justice Wite wote a concurrence, in which
he nmade it clear that the Court did not decide that arbitrators

should be held to the standard of |udges. Id. (Wite, J.,
22



No. 2004AP2004

concurring). Furthernore, the concurrence concluded that
arbitrators should not automatically be disqualified by a
business relationship wwth a party as long as there is mandatory
di sclosure of relationships "where the arbitrator has a

substantial interest in a firm which has done nore than trivia

business with a party[,]" id. at 151-52 (enphasis added), as the
parties are then "free to reject the arbitrator or accept him
with know edge of the relationship and continuing faith in his
objectivity." 1d. at 151.

147 Al though we have not officially adopted Justice
White's concurrence as authoritative, we have noted the federa
courts of appeals apparent preference for its reasoning.
DeBaker, 194 Ws. 2d at 113 n. 4. In DeBaker, we analyzed
whet her an arbitrator denonstrated evident partiality because he
did not disclose that he received canpaign contributions from
menbers of the law firmrepresenting one of the parties. [d. at
108. We concluded that the arbitrator did not denonstrate
evident partiality wthin the neaning of § 788.10(1)(b) using

the foll ow ng standard:

"[E]vident partiality" exists only when a reasonable
person knowi ng the previously undisclosed information

woul d have had "such doubt s" regar di ng t he
inpartiality of the arbitrator that the person would
have taken action on the infornmation. "In other
wor ds, a reasonable person would conclude it

‘evident,' that is clear, plain, and apparent fromthe
undi scl osed information, that partiality is so likely

that action was required.” Put another way, the
standard is not sinply that a reasonable person, upon
| earning of the undisclosed information, woul d
i nvestigate further. The standard is whether the

reasonabl e person, after further investigation, would
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conclude that "partiality is so likely that action was
required.”

| d. at 116-17 (enphasis in original) (internal citation
omtted). W noted that this standard was in accord with the
federal courts' construction of the phrase evident partiality.

Id. at 117 n.5 (citing Mrelite Const. Corp. v. NY. City Dst.

Council Carpenters Benefit Funds, 748 F.2d 79, 84 (2d G r. 1984)

("[We hold that 'evident partiality’ within the neaning of 9
USC 810 will be found where a reasonable person would have
to conclude that an arbitrator was partial to one party to the

arbitration.”); Toyota of Berkeley v. Auto. Salesman's Union,

Local 1095, United Food and Commercial W rkers Union, 834 F.2d

751, 756 (9th Cir. 1987) (to show evident partiality on part of
arbitrator party alleging bias nust denonstrate facts that

create a "reasonable inpression of partiality"); Dowd v. First

Omha Sec. Corp., 495 N W2d 36, 43 (Neb. 1993) (adopting

Morelite Const. test as appropriate for considering whether

arbitrator was evidently partial under federal |aw)).
148 1In  DeBaker, we essentially restated the test

enunciated in Richco Structures, 82 Ws. 2d 547. The hol di ng of

that case principally dealt with the adoption of a requirenent
for full disclosure at the outset of arbitration. However, in
adopting such a rule, the court stated as a rationale that it
would help elimnate litigation where the courts would have to
determine the fine line between whether "the relationships were
casual , i nnocent, superficial, i sol at ed, i nsignificant or

i nconsequential . . . or whet her t he rel ati onshi ps wer e
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substantial . " ld. at 560. Thus, this |anguage suggests a
substantial relationship between an arbitrator and a party is
indicative of evident partiality on the part of the arbitrator.

See also Comonwealth Coatings, 393 U S at 151-52 (Wite, J.,

concurring).
149 In conformty wth the [|anguage from our previous

decisions in DeBaker and Richco Structures, and in the interest

of fostering neutral arbitration panels, we adopt a simlar
standard for cases such as this where the disputed relationship
was disclosed prior to the arbitration. That is, the circuit
court nmust vacat e an arbitration awar d under
Ws. Stat. 8 788.10(1)(b) due to evident partiality if based on
evidence that is clear, plain, and apparent, a reasonable person
woul d have serious doubts about the inpartiality of the
arbitrator.

150 W first acknow edge that this standard nust be taken
wth the perspective that in npbst instances, party-appointed
arbitrators are paid by the party who selects the arbitrator.
I ndeed, in this case, the arbitration provision in the insurance
contract provides as such. However, this is a typical aspect of
arbitration.

151 Furthernore, in adopting this standard we acknow edge
that arbitrators with experience in particular fields can be
effective in arbitrations. That is, Allstate is well within its
right to appoint an arbitrator with a prom nent background in
i nsurance defense. | ndeed, such an arbitrator my have had
indirect dealings with Allstate in the insurance industry.
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However, in this case, there is a direct, substanti al
relationship between Hlls and Allstate. In other words, Hills
has represented Allstate in a nunber of |awsuits and apparently
will continue to represent Allstate in the future.

152 In sum we conclude that the ongoing attorney/client
rel ati onship between Allstate and Hills is of such a substanti al
nature that a reasonable person would have serious doubts about
the partiality of Hlls. Therefore, as a matter of law, Hills
was evidently partial under Ws. Stat. § 788.10(1)(b), and the
arbitration award nust be vacat ed.

|V

153 Finally, we address the third <certified issue
concerning the nature and extent of discovery permtted during
an arbitration process, absent any  express contract ual
provisions that detail the parties' intent. Again, in this
case, the arbitration provision of the contract is silent as to
the terns of discovery, along wth many other conditions of the
arbitration

154 Bor st essentially cont ends t hat di scovery in
arbitration is the exception and not the rule. Bor st argues
that in an arbitration of a first party insurance claim and
absent extraordinary circunstances, the parties should sinply
submt their cases to the arbitrators. Unfettered discovery,
Borst argues, defeats the general purposes of arbitration to be

faster, less formal, and |ess expensive. See Enployers Ins. of

VWausau v. Jackson, 190 Ws. 2d 597, 610-11, 527 N W2d 681

(1995). In support of this argunment, Borst points to the
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W sconsin Arbitration Act, ch. 788, which nakes no provisions
for di scovery apart from court -ordered deposi tions.
Ws. Stat. § 788.07. Furthernmore, in this particular case,
Borst maintains that there was no real need for discovery, given
that there was no claimof permanent injury, the nmedical records
and bills had been supplied, and Allstate clainmed to have fully
assessed liability before it nmade its offer.

155 For its part, Allstate submts that because the
| egislature allowed for the taking of depositions during
arbitration, then it surely would allow for other |ess costly
forms of discovery. The legislature, Allstate argues, left the
extent of discovery to the discretion of the arbitrators.
Al state further contends that the arbitrators wll be nost
famliar with the facts of the case and the need for appropriate
di scovery, and therefore should be left with this discretion.

156 We conclude that arbitrators have no inherent
authority to dictate the scope of discovery, and absent an
express agreenent to the contrary, the parties are limted to
depositions as spelled out in Chapter 788. W agree with the
State Bar in that parties would be well-served to either: (1)
explicitly address the scope of discovery and the procedures to
resol ve disputes regarding discovery; or (2) reference a set of
establi shed ADR provider rules that specify how di scovery should
be handl ed.

157 In our view, arbitrators do not have the inherent
authority to determne the necessity and scope of discovery
al | oned because, quite sinply, there is no statutory authority
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providing for di scovery outside of the procedures for
depositions enunerated in Ws. Stat. § 788.07
158 Essentially, the main Wsconsin |aw we have to guide

us on this issue is the | anguage of Ws. Stat. 8 788.07 itself:

Deposi ti ons. Upon petition, approved by t he
arbitrators or by a mjority of them any court of
record in and for the county in which such

arbitrators, or a mgjority of them are sitting my
direct the taking of depositions to be used as
evidence before the arbitrators, in the sane manner
and for the sane reasons as provided by law for the
taking of depositions in suits or proceedings pending
in the courts of record in this state.

This section does not speak to, for exanple, interrogatories,
requests for production, or nedical authorizations. | ndeed,
even |looking beyond this particular section, the Wsconsin
Arbitration Act does not speak to any other form of discovery.
To allow for the amount of discovery Allstate seeks, we would
have to read nore into 8 788.07 than is present in the statutory
| anguage. Such a decision would violate our well-settled canon
of statutory interpretation that if the |anguage is plain, we

ordinarily stop the inquiry. State ex rel. Kalal v. Cr. O

for Dane County, 2004 W 58, 945, 271 Ws. 2d 633, 681

N. W2d 110.
159 Inportantly, arbitration is a matter of contract. See

Jay E. Genig & Nathan A Fishbach, Methods of Practice, 2A

Wsconsin Practice Series § 86.40 at 272 (4th ed. 2004).

Therefore, the anpbunt of authority vested in the appointed
arbitrators and the specifics of the arbitration process are, in

turn, governed by the contract. |Indeed, parties can contract to
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allow arbitrators a wide anmount of latitude in managing the
arbitration, subject to the constraints of the |aw See

Enpl oyers Ins. of Wausau v. Certain Underwiters at Lloyd's

London, 202 Ws. 2d 673, 552 N.wW2d 420 (C. App. 1996). Sinply
put, wthout a contractual provision granting sone form of
authority on the arbitrator, there is no "inherent authority"
under Wsconsin law that an arbitrator can fall back on.® Thus,
absent a contractual provision specifying how discovery wll be
handl ed, the parties are limted to the discovery procedures
provided in the statutes.

160 A grant of such "inherent authority” in arbitrators by
this court would give us pause as we do not want to turn the
arbitration process into another trial system We believe the
better approach is to leave it to the parties, in the future, to
ensure arbitration agreenents are clearly drafted, and detail
the necessary conponents and procedures of the desired
arbitration.

61 Additionally, the goal of arbitration is "to resolve
the entire controversy out of court without the formality and

expense that normally attaches to the judicial process.” Genig

® Some jurisdictions have determ ned that discovery during
arbitration is at the discretion of the arbitrator. See e.g.,
Rintin Corp., S.A v. Domar, Ltd., 374 F. Supp. 2d 1165, 1170
(S.D. Fla. 2005); MCrary ex rel. MCrary v. Byrd, 559 S. E. 2d
821, 826 (N.C. C. App. 2002). However, there is authority for
the opposite concl usion. That is, when parties submt their
di sputes to arbitration, "they relinquish the right to certain
procedural niceties which are normally associated with a fornal
trial. One of these accoutrenments is the right to pre-trial
di scovery." Burton v. Bush, 614 F.2d 389, 390 (4th G r. 1980).
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& Fishbach, supra, § 86.40 at 272 (enphasis added). W believe
unfettered discovery, as the arbitration panel granted to the
parties here, is contrary to the goals of arbitration,
especially when considered wth the relatively small anount of
the wunderlying claim and the anount of information Allstate
already had at its disposal prior to the arbitration.

62 In this case, there were no set provisions in the
i nsurance contract that detailed the terns of the discovery in
the arbitration.® Therefore, if the parties decide to conduct
anot her arbitration, discovery will be limted to depositions as
detailed in Ws. Stat. 8 788.07

\Y

163 In sum we hold the following: (1) W adopt a
presunption of inpartiality anong all arbitrators, whether naned
by the parties or not. This presunption may be rebutted and an
arbitrator may act as a non-neutral when the parties contract
for non-neutral arbitrators or the arbitration rules otherw se
provide for non-neutral arbitrators; (2) Evident partiality
cannot be avoided sinply by a full disclosure and a declaration

of inpartiality. In challenges to an arbitrator based on

0 Allstate maintains in its brief that the rules of the
American Arbitration Association (AAA) apply to this case. This
contention is problematic for two reasons. First, it is unclear
which set of arbitration rules promul gated by the AAA would be
appl i cabl e. Second, at oral argunent, counsel for Allstate
conceded that, as provided for in the contract, the parties went
a "different route" for the arbitration than that provided by
the AAA by choosing their own arbitrators. As such, we concl ude
that no rules of the AAA are binding on our decision.
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evident partiality where the disputed relationship is fully
di sclosed, circuit courts nust renove an arbitrator prior to the
arbitration, or vacat e an arbitration awar d under
Ws. Stat. 8§ 788.10(1)(b) when a reasonable person would have
serious doubts about the inpartiality of the arbitrator; and (3)
Arbitrators have no inherent authority to dictate the scope of
di scovery and absent an express agreenent, the parties are
limted to the procedure for depositions, as described in
Ws. Stat. 8§ 788.07

164 Applying the above standard, we conclude that
Arbitrator Hills, who serves as Allstate's attorney on an
ongoi ng basis, denonstrated evident partiality such that the
arbitration award nust be vacated; therefore, we reverse the
order of the circuit court denying the notion to vacate and
remand to the circuit court to vacate the arbitration award and
order a new arbitration

By the Court.—Fhe order of the circuit court is reversed

and the cause i s renmanded.
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