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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Kenosha 

Count y,  Mi chael  S.  Fi sher ,  Judge.   Rever sed and r emanded.    

 

¶1 JON P.  WI LCOX,  J.    Thi s case comes t o us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   The appel l ant s,  

Russel l  S.  Bor st  and Ti na Bor st ,  appeal ed an or der  of  t he 

Ci r cui t  Cour t  f or  Kenosha Count y,  Mi chael  S.  Fi sher ,  Judge,  

denyi ng t hei r  mot i on t o vacat e an ar bi t r at i on awar d.    

¶2 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng 

quest i ons:  ( 1)  I s t her e a pr esumpt i on of  i mpar t i al i t y  among al l  

ar bi t r at or s whi ch may be " si dest epped"  onl y by expl i c i t  

agr eement  of  al l  par t i es by whi ch t hey may sel ect  ar bi t r at or s 
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who i n ef f ect  ar e t hei r  advocat es? ( 2)  Under  

Wi s.  St at .  § 788. 10( 1) ( b)  ( 2003- 04) , 1 can " evi dent  par t i al i t y , "  

due t o a r el at i onshi p bet ween an ar bi t r at or  and a par t y be 

avoi ded by f ul l  di scl osur e at  t he out set  and a decl ar at i on of  

i mpar t i al i t y?  ( 3)  Ot her  t han t he deposi t i on pr ocedur e out l i ned 

i n Wi s.  St at .  § 788. 07,  i s t he nat ur e and ext ent  of  di scover y 

dur i ng t he ar bi t r at i on pr ocess gover ned by cont r act ,  t he 

ar bi t r at or s '  i nher ent  aut hor i t y,  or  a combi nat i on of  t he t wo? 

¶3 We hol d t he f ol l owi ng:  ( 1)  We adopt  a pr esumpt i on of  

i mpar t i al i t y  among al l  ar bi t r at or s,  whet her  named by t he par t i es 

or  not .   Thi s  pr esumpt i on may be r ebut t ed,  and an ar bi t r at or  may 

act  as a non- neut r al  when t he par t i es cont r act  f or  non- neut r al  

ar bi t r at or s or  t he ar bi t r at i on r ul es ot her wi se pr ovi de f or  non-

neut r al  ar bi t r at or s;  ( 2)  Evi dent  par t i al i t y  cannot  be avoi ded 

si mpl y by a f ul l  di scl osur e and a decl ar at i on of  i mpar t i al i t y .   

I n chal l enges t o an ar bi t r at or  based on evi dent  par t i al i t y  wher e 

t he di sput ed r el at i onshi p i s f ul l y  di scl osed,  c i r cui t  cour t s 

must  r emove an ar bi t r at or  pr i or  t o t he ar bi t r at i on,  or  vacat e an 

ar bi t r at i on awar d under  Wi s.  St at .  § 788. 10( 1) ( b)  when a 

r easonabl e per son woul d have ser i ous doubt s about  t he 

i mpar t i al i t y  of  t he ar bi t r at or ;  and ( 3)  Ar bi t r at or s have no 

i nher ent  aut hor i t y t o di ct at e t he scope of  di scover y,  and absent  

an expr ess agr eement ,  t he par t i es ar e l i mi t ed t o t he pr ocedur e 

f or  deposi t i ons,  as descr i bed i n Wi s.  St at .  § 788. 07.    

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.    
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¶4 Appl y i ng t he above st andar d,  we concl ude t hat   

Ar bi t r at or  Ri ck Hi l l s  ( Hi l l s) ,  who ser ves as Al l st at e' s at t or ney 

on an ongoi ng basi s,  demonst r at ed evi dent  par t i al i t y  such t hat  

t he ar bi t r at i on awar d must  be vacat ed;  t her ef or e,  we r ever se t he 

or der  of  t he c i r cui t  cour t  denyi ng t he mot i on t o vacat e and 

r emand t o t he c i r cui t  cour t  t o vacat e t he ar bi t r at i on awar d and 

or der  a new ar bi t r at i on.    

I  

¶5 Russel l  S.  Bor st  ( Bor st )  was i nvol ved i n an aut omobi l e 

acci dent  wi t h an uni nsur ed mot or i st  on November  23,  2000.   Bor st  

was i nj ur ed i n t he acci dent  and r ecei ved t r eat ment .   Subsequent  

t o t he acci dent ,  Bor st  sought  r ei mbur sement  f or  hi s damages 

under  hi s uni nsur ed mot or i st  cover age pr ovi ded i n an i nsur ance 

pol i cy i ssued by Al l st at e I nsur ance Company ( Al l st at e) .      

¶6 I n set t l ement  di scussi ons,  Al l st at e st at ed t hat  i t  

bel i eved Bor st  was 50 per cent  l i abl e f or  t he acci dent  and t hus 

woul d onl y be wi l l i ng t o pay 50 per cent  of  t he c l ai m.   Al l st at e 

al so r equest ed al l  medi cal  r ecor ds r el at ed t o t he c l ai m be sent  

af t er  Bor st  f i ni shed hi s t r eat ment .   A mont h l at er ,  Al l st at e 

agai n st at ed i t s posi t i on on l i abi l i t y  r emai ned unchanged af t er  

consi der i ng t he st at ement s f r om bot h dr i ver s and t he phot ogr aphs 

of  t he vehi c l es and t he i nt er sect i on.  

¶7 Bor st  subsequent l y pr ovi ded hi s r ecor ds,  wi t h t he 

except i on of  t wo bi l l s ,  whi ch Bor st  i ndi cat ed woul d be sent  when 

t hey wer e r ecei ved.   I n a l et t er  dat ed Febr uar y 6,  2002,  Bor st  

pr ovi ded t he mi ssi ng bi l l s ,  and document at i on of  Bor st ' s wage 

l oss.   Fur t her mor e,  Bor st  i ndi cat ed t hat  i f  t her e was any 
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addi t i onal  i nf or mat i on Al l st at e needed,  i t  shoul d advi se as 

such.   Event ual l y,  Al l st at e made a set t l ement  of f er  of  $5, 000.   

¶8 I n cal cul at i ng t he set t l ement  of f er ,  Al l st at e 

consi der ed $4, 331 i n medi cal  bi l l s  and $2, 654 i n l ost  wages,  but  

i ndi cat ed i t  t hought  Bor st  was 50 per cent  negl i gent  f or  t he 

acci dent .   Bor st  r ej ect ed t he set t l ement  of f er  and r equest ed 

ar bi t r at i on i n accor dance wi t h t he i nsur ance pol i cy.   The " I f  We 

Cannot  Agr ee"  pr ovi s i on of  t he pol i cy r eads i n par t  as f ol l ows:  

I f  t he i nsur ed per son or  we don' t  agr ee on t hat  
per son' s r i ght  t o r ecei ve any damages or  t he amount ,  
t hen at  t he wr i t t en r equest  of  ei t her  t he di sagr eement  
wi l l  be set t l ed by ar bi t r at i on.   Ar bi t r at i on wi l l  t ake 
pl ace under  t he r ul es of  t he Amer i can Ar bi t r at i on 
Associ at i on unl ess ei t her  par t y obj ect s.    

I f  ei t her  par t y obj ect s,  t he f ol l owi ng met hod of  
ar bi t r at i on wi l l  be used i nst ead.   The i nsur ed per son 
wi l l  sel ect  one ar bi t r at or .   We wi l l  sel ect  anot her .   
The t wo ar bi t r at or s wi l l  sel ect  a t hi r d.   I f  t hey 
cannot  agr ee on a t hi r d ar bi t r at or  wi t hi n 30 days,  t he 
j udge of  a cour t  of  r ecor d i n t he count y of  
j ur i sdi ct i on wher e ar bi t r at i on i s pendi ng wi l l  appoi nt  
t he t hi r d ar bi t r at or .   The wr i t t en deci s i on of  any t wo 
ar bi t r at or s wi l l  det er mi ne t he i ssues.   The i nsur ed 
per son wi l l  pay t he ar bi t r at or  t hat  per son sel ect s.   
We wi l l  pay t he one we sel ect .   The expense of  t he 
t hi r d ar bi t r at or  and al l  ot her  expenses of  ar bi t r at i on 
wi l l  be shar ed equal l y.   However ,  at t or ney f ees and 
f ees pai d t o medi cal  and ot her  exper t  wi t nesses ar e 
not  consi der ed ar bi t r at i on expenses.   These cost s wi l l  
be pai d by t he par t y i ncur r i ng t hem.    

¶9 The par t i es el ect ed t o sel ect  ar bi t r at or s as pr ovi ded 

f or  i n t he pol i cy.   Bor st  sel ect ed Eugene Gasi or ki ewi cz as hi s 

ar bi t r at or ,  and Al l st at e r esponded by nami ng Hi l l s .   Bor st  

i mmedi at el y obj ect ed t o Hi l l s  as an ar bi t r at or  because Al l st at e 

was a c l i ent  of  Hi l l s '  l aw f i r m.   Hi l l s  di sput ed Bor st ' s 
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cont ent i on t hat  he coul d not  be neut r al ,  st at i ng t hat  " I  can 

assur e you t hat  whenever  I  ser ve as an ar bi t r at or  I  base my 

deci s i ons on t he evi dence. "   Gasi or ki ewi cz and Hi l l s  t hen 

sel ect ed t he t hi r d ar bi t r at or .  

¶10 Al l st at e subsequent l y ser ved upon Bor st  a set  of  

wr i t t en i nt er r ogat or i es,  a r equest  f or  document  pr oduct i on,  and 

medi cal  aut hor i zat i ons.   I n r esponse,  Bor st  f i l ed a mot i on wi t h 

t he ar bi t r at i on panel  t o quash t hi s di scover y as unnecessar y.   

Af t er  subst i t ut i ng counsel ,  Al l st at e i nf or med t he ar bi t r at i on 

panel  i t  " wi sh[ ed]  t o conduct  t he deposi t i on of  Mr .  Bor st  and 

al so obt ai n aut hor i zat i ons f or  r el ease of  r ecor ds and wi t hout  a 

f or mal  or der  f r om t he ar bi t r at i on panel ,  t hat  di scover y may 

pr oceed. "   I n suppor t  of  i t s  cont ent i on,  Al l st at e emphasi zed t he 

pr oof  of  c l ai m pr ovi s i on of  t he i nsur ance pol i cy. 2  Addi t i onal l y,  

Al l st at e f i l ed a mot i on wi t h t he panel  r equest i ng t hat  Bor st ' s 

c l ai m be di smi ssed f or  f ai l ur e t o answer  t he di scover y or ,  i n 

t he al t er nat i ve,  f or  an or der  r equi r i ng hi m t o appear  f or  a 

deposi t i on and compl y wi t h ot her  pol i cy pr ovi s i ons.   On August  

                                                 
2 Thi s pr ovi s i on of  t he pol i cy r eads as f ol l ows:  

PROOF OF CLAI M;  MEDI CAL REPORTS 

As soon as possi bl e,  you or  any ot her  per son 
maki ng cl ai m must  gi ve us wr i t t en pr oof  of  c l ai m.   I t  
must  i ncl ude al l  det ai l s we need t o det er mi ne t he 
amount s payabl e.   We may al so r equi r e any per son 
maki ng cl ai m t o submi t  t o quest i oni ng under  oat h and 
si gn t he t r anscr i pt .   The i nsur ed per son may be 
r equi r ed t o t ake medi cal  exami nat i ons by physi c i ans we 
choose,  as of t en as we r easonabl y r equi r e.   We must  be 
gi ven aut hor i zat i on t o obt ai n medi cal  r epor t s and 
copi es of  r ecor ds.  
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22,  2002,  t he ar bi t r at i on panel  deni ed Al l st at e' s mot i on t o 

di smi ss Bor st ' s c l ai m.   Fur t her ,  Bor st  was or der ed t o gi ve a 

deposi t i on,  suppl y medi cal  aut hor i zat i ons,  and cooper at e i n 

ot her  appr opr i at e di scover y.    

¶11 Bor st  i ndi cat ed t hat  he woul d not  submi t  t o a 

deposi t i on,  and he i nt ended t o chal l enge i n cour t  t he 

appr opr i at e ext ent  of  di scover y as wel l  as whet her  an at t or ney 

can act  as an ar bi t r at or  i n a case t hat  i nvol ves one of  hi s 

f i r m' s c l i ent s.   Al l st at e r esponded by el ect i ng not  t o depose 

Bor st ,  but  i t  di d not  wai ve i t s r i ght  t o t he deposi t i on.   

I nst ead,  Al l st at e chose t o depose t he ot her  dr i ver  i nvol ved i n 

t he acci dent .   Bor st ,  i n t ur n,  pr ovi ded a l i s t  of  damages and 

conf i r med t he accur acy of  al l  pr e- ar bi t r at i on di scover y.      

¶12 On December  5,  2002,  Bor st 3 r esponded by f i l i ng sui t  

agai nst  Al l st at e,  al l egi ng br each of  cont r act ,  bad f ai t h,  and 

f r aud and mi sr epr esent at i on.   Bor st  al so sought  a per manent  

i nj unct i on enj oi ni ng ar bi t r at i on.   Al l st at e f i l ed an answer  

al ong wi t h a number  of  mot i ons.   Bor st  r esponded wi t h a mot i on 

t o bar  f ur t her  ar bi t r at i on as a pr er equi s i t e t o sui t .   I n t hi s  

mot i on,  Bor st  al so r equest ed t hat  i f  t he ar bi t r at i on was al l owed 

t o pr oceed,  t he cour t  or der  Al l st at e t o sel ect  anot her  

ar bi t r at or .   I n i t s br i ef  i n opposi t i on t o Bor st ' s mot i on,  

Al l st at e r epr esent ed t hat  whi l e i t  di d not  bel i eve anyt hi ng 

pr event ed i t  f r om sel ect i ng an ar bi t r at or  wi t h whom i t  had an 

                                                 
3 Bor st  act ual l y f i l ed sui t  wi t h hi s wi f e,  Ti na Bor st .   For  

s i mpl i c i t y,  we wi l l  cont i nue t o r ef er  t o t he Bor st s col l ect i vel y 
as s i mpl y " Bor st . "  
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ongoi ng r el at i onshi p,  " [ n] ever t hel ess,  as di scussed wi t h 

Pl ai nt i f f ' s  counsel  i n t he past ,  i n an ef f or t  t o r esol ve t hi s 

mat t er ,  Al l st at e i s wi l l i ng t o choose a di f f er ent  ar bi t r at or . "    

¶13 At  t he hear i ng on Oct ober  10,  2003,  t he c i r cui t  cour t  

r emanded t he mat t er  back t o t he pr evi ous ar bi t r at i on panel  and 

hel d t he ot her  mot i ons i n abeyance pendi ng t he r esol ut i on of  t he 

ar bi t r at i on.    

¶14 When t he mat t er  of  Hi l l s '  par t i ci pat i on came up at  t he 

mot i on hear i ng,  t he cour t  st at ed,  " Al l st at e i ndi cat ed t hey woul d 

be wi l l i ng t o consi der  someone el se.  .  .  .  See i f  you can agr ee 

on an ar bi t r at or .   Gi ve me a l i s t .   I f  you can' t ,  gi ve me a l i s t  

of  t hose peopl e each of  you woul d bel i eve woul d be a good 

ar bi t r at or . "   To t hi s,  Al l st at e' s at t or ney r epl i ed,  " We' l l  do i t  

t hat  way.   I  woul d j ust  go on t he r ecor d as sayi ng I  don' t  pl an 

on nami ng somebody who al so does a boat  l oad of  wor k f or  t he 

c l i ent . "    

¶15 Bor st ' s at t or ney dr af t ed a pr oposed or der  st at i ng t hat  

" Al l st at e I nsur ance Company shal l  desi gnat e a new ar bi t r at or ,  t o 

ser ve i n pl ace of  At t or ney Ri ck Hi l l s . "   Al l s t at e' s at t or ney 

asked t he cour t  t o r ef r ai n f r om si gni ng t he or der  unt i l  he had a 

chance t o conf i r m wi t h Al l st at e i t s aut hor i zat i on t o subst i t ut e 

Hi l l s .   A f ew days l at er ,  Al l st at e submi t t ed an or der  wi t hout  

t he mandat e t hat  Al l st at e swi t ch ar bi t r at or s,  and t he cour t  

s i gned t hi s or der  on November  1,  2003.    

¶16 The ar bi t r at i on panel  event ual l y r ender ed a unani mous 

deci s i on i n t he mat t er  concl udi ng t he t ot al  val ue of  t he c l ai m 
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was $3, 531 and each dr i ver  was 50 per cent  r esponsi bl e f or  

causi ng t he acci dent  f or  a net  awar d t o Bor st  of  $1, 765. 50.    

¶17 Al l st at e f i l ed a mot i on f or  cour t  conf i r mat i on of  t he 

ar bi t r at i on awar d under  Wi s.  St at .  § 788. 09,  and Bor st  f i l ed a 

mot i on f or  vacat i on of  t he awar d under  Wi s.  St at .  § 788. 10 on 

t he gr ounds t hat  Hi l l s  i s  a member  of  a l aw f i r m t hat  r epr esent s 

Al l st at e on a cont i nui ng basi s,  whi ch r ender ed Hi l l s  par t i al  i n 

t he mat t er .   At  t he hear i ng on t he mat t er ,  t he c i r cui t  cour t  

st at ed t he f ol l owi ng:  

Wel l ,  t he Cour t  sees t he pr obl em;  and had i t  been 
br ought  t o my at t ent i on,  I  woul d have made ot her  
suggest i ons f or  ar bi t r at or s;  but  based upon what  t he 
l aw i s,  t her e ar e no r ul es,  and l east  t hat  I  can see,  
t hat  I  have f ound,  t hat  t her e i s a pr esumpt i on of  
val i di t y,  t hat  t her e was a t hr ee- ar bi t r at or  panel ,  
t hat  i t  was a unani mous deci s i on.    

Ther e has been pr ovi ded no subst ant i al  evi dence 
t hat  t her e was par t i al i t y ;  and based upon t hat  and t he 
f act  t her e needs t o be some r ul es set  up so we know 
wher e we ar e goi ng,  t he Cour t  i s  goi ng t o deny t he 
mot i on t o vacat e t he ar bi t r at i on awar d and see wher e 
i t  goes f r om her e.    

As such,  t he c i r cui t  cour t  conf i r med t he ar bi t r at i on awar d,  

deni ed Bor st ' s mot i on t o vacat e,  and di smi ssed t he mat t er  on t he 

mer i t s i n an or der  f i l ed on Jul y 13,  2004.    

¶18 Bor st  appeal ed,  and t he cour t  of  appeal s subsequent l y  

cer t i f i ed t he mat t er  t o t hi s cour t .  

I I  

¶19 We f i r st  addr ess whet her  t her e i s a pr esumpt i on of  

i mpar t i al i t y  t hat  may be avoi ded i f  t he par t i es expl i c i t l y 

cont r act  f or  non- neut r al  ar bi t r at or s or  i f  appl i cabl e 
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ar bi t r at i on r ul es pr ovi de f or  non- neut r al  ar bi t r at or s.   Al t hough 

not  i mpor t ant  t o t he r esol ut i on of  t hi s case si nce t he par t i es 

agr ee t hat  t he ar bi t r at or s wer e i nt ended t o be neut r al ,  t oday we 

adopt  such a pr esumpt i on of  i mpar t i al i t y .          

¶20 As not ed i n t he ami cus br i ef  submi t t ed by t he 

Al t er nat i ve Di sput e Resol ut i on ( ADR)  Sect i on of  t he Wi sconsi n 

St at e Bar  ( St at e Bar ) ,  t he appr opr i at e f unct i on f or  par t y-

appoi nt ed ar bi t r at or s gener at es a gr eat  deal  of  conf usi on wi t hi n 

t he ADR communi t y.   Par t  of  t he conf usi on st ems f r om t he f act  

t hat  cour t s have per mi t t ed t he use of  bot h neut r al  and non-

neut r al  ar bi t r at or s i n t he ar bi t r at i on pr ocess.   See Set h H.  

Li eber man,  Somet hi ng' s Rot t en i n t he St at e of  Par t y- Appoi nt ed 

Ar bi t r at i on:  Heal i ng ADR' s Bl ack Eye That  i s " Nonneut r al  

Neut r al s, "  5 Car dozo J.  Conf l i c t  Resol .  215 ( 2004) .   

Addi t i onal l y,  par t i es f r equent l y   do not  desi gnat e whet her  t he 

par t y- appoi nt ed ar bi t r at or s ar e supposed t o be neut r al  or  non-

neut r al .   We bel i eve conf usi on wi l l  be l essened,  as t he St at e 

Bar  suggest s,  by pr escr i bi ng pr esumpt i ve i mpar t i al i t y  as t he 

appr opr i at e r ol e f or  t he par t y- appoi nt ed ar bi t r at or ,  unl ess t he 

par t i es cont r act  f or  non- neut r al  ar bi t r at or s or  t he ar bi t r at i on 

r ul es ot her wi se pr ovi de f or  non- neut r al  ar bi t r at or s.      

¶21 Fur t her mor e,  we bel i eve such a pr esumpt i on i s i n 

accor dance wi t h t he l anguage of  Wi s.  St at .  § 788. 10( 1) ( b) ,  whi ch 

di scusses t he vacat i on of  an ar bi t r at i on awar d " [ w] her e t her e 

was evi dent  par t i al i t y  or  cor r upt i on on t he par t  of  t he 

ar bi t r at or s,  or  ei t her  of  t hem. "   ( Emphasi s added. )   We 

i nt er pr et  t hi s l anguage t o mean t hat  ever y ar bi t r at or  on t he 
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panel  i s  supposed t o be unbi ased absent  expr ess cont r act ual  

l anguage or  appl i cabl e ar bi t r at i on r ul es t o t he cont r ar y.   

Di ver si f i ed Mgmt .  Ser vs. ,  I nc.  v .  Sl ot t en,  119 Wi s.  2d 441,  448,  

351 N. W. 2d 176 ( Ct .  App.  1984) .   I n Di ver si f i ed,  t he par t i es 

ut i l i zed a sel ect i on pr ocess of  ar bi t r at or s s i mi l ar  t o t hi s 

case.   On appeal ,  t he par t i es di f f er ed on whet her  ar bi t r at or s 

chosen i n t hi s f ashi on wer e expect ed t o be bi ased i n f avor  of  

t he choosi ng par t y.   I d.  at  447- 48.   The cour t  r ej ect ed t he 

supposed " moder n vi ew"  t hat  ar bi t r at or s sel ect ed by t he par t i es 

ar e expect ed t o be bi ased,  and st at ed t hat  " [ i ] f  par t i es ar e t o 

be encour aged t o submi t  t hei r  di sput es t o ar bi t r at i on as an 

al t er nat i ve t o l i t i gat i on,  t hey must  be assur ed an i mpar t i al  

t r i bunal . "   I d.  at  448.   The cour t  of  appeal s al so poi nt ed t o 

t he l anguage of  Wi s.  St at .  § 788. 10( 1) ( b) ,  whi ch " pr ovi des t hat  

awar ds shal l  be vacat ed upon a showi ng of  evi dent  par t i al i t y  on 

t he par t  of  ei t her  of  t he ar bi t r at or s.   Thi s l anguage 

demonst r at es t hat  t he l egi s l at ur e di d not  cont empl at e par t i san 

ar bi t r at or s. "   I d.  ( emphasi s i n or i gi nal ) .  

¶22 We not e t hat  our  deci s i on i n Ri chco St r uct ur es v.  

Par ksi de Vi l l age,  I nc. ,  82 Wi s.  2d 547,  263 N. W. 2d 204 ( 1978) ,  

seems t o suggest  t he opposi t e r esul t ,  but  a c l oser  i nspect i on of  

t he f act s demonst r at es t hat  our  deci s i on t oday i s i n accor d wi t h 

Ri chco St r uct ur es.   I n t hat  case,  t he par t i es each appoi nt ed an 

ar bi t r at or  and t hose t wo ar bi t r at or s sel ect ed,  i n t he wor ds of  

t he st i pul at ed t er ms of  t he ar bi t r at i on agr eement ,  " a t hi r d,  

i ndependent  ar bi t r at or . "   I d.  at  550.   Fur t her ,  i f  t he t hr ee 

ar bi t r at or s coul d not  agr ee on a deci s i on,  t he i ndependent  
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ar bi t r at or ' s deci s i on woul d be accept ed as f i nal  and bi ndi ng.   

I d.   I n det er mi ni ng whet her  t her e was evi dent  par t i al i t y  under  

what  was t hen Wi s.  St at .  § 298. 10( 1) ( b)  ( 1975- 76) ,  we concl uded 

t hat  under  t he st i pul at i on,  sol e deci s i on- maki ng power  was,  i n 

ef f ect ,  gr ant ed t o t he t hi r d,  i ndependent  ar bi t r at or .   I d.  at  

557.   As such,  " s i nce t wo of  t he ar bi t r at or s i n t he case at  bar  

wer e ef f ect i vel y,  and by desi gn,  r epr esent at i ves of  t he 

r espect i ve par t i es,  our  const r uct i on of  ' evi dent  par t i al i t y '  

shoul d onl y be r ead t o appl y t o t he ar bi t r at or  i nt ended by t he 

par t i es t o be neut r al . "   I d.   The f act s i n Ri chco St r uct ur es 

make cl ear  t hat  t he l anguage of  t he st i pul at i on demonst r at ed t he 

par t i es '  i nt ent  t hat  onl y t he ar bi t r at or  pi cked by t he t wo 

par t y- appoi nt ed ar bi t r at or s was t o be " i ndependent , "  especi al l y 

gi ven t he f act  t hat  t he t wo par t y- appoi nt ed ar bi t r at or s di d not  

have f i nal  deci s i on- maki ng aut hor i t y.   We do not  t ake t he 

l anguage of  Ri chco St r uct ur es t o mean t hat  i n al l  t r i par t i t e 

ar bi t r at i on panel s,  onl y t he t hi r d ar bi t r at or  i s  subj ect  t o t he 

i mpar t i al i t y  r equi r ement  of  § 788. 10( 1) ( b) ,  and t her ef or e,  

Ri chco St r uct ur es i s not  cont r ar y t o our  deci s i on t oday t hat  al l  

ar bi t r at or s ar e pr esumed i mpar t i al .     

¶23 The pr esumpt i on we adopt  t oday al so put s Wi sconsi n i n 

l i ne wi t h " t he r ecent  t r end away f r om non- neut r al  par t y-

appoi nt ed ar bi t r at or s and t he hei ght ened expect at i ons of  

i ndependence and neut r al i t y of  commer ci al  ar bi t r at or s. "   Ri char d 

Cher ni ck,  Ar bi t r at or - Neut r al i t y Rul e Ref l ect s Change i n Et hi cs,  

Dai l y Jour nal ,  Apr .  14,  2004,  ht t p: / / j amsadr . com/ j _pub/  
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show_ar t i c l e_pr i nt . asp?i d=81.   For  exampl e,  on Mar ch 1,  2004,  

t he Amer i can Ar bi t r at i on Associ at i on and an Amer i can Bar  

Associ at i on t ask f or ce pr omul gat ed an updat ed ver si on of  t he 

Code of  Et hi cs f or  Ar bi t r at or s i n Commer ci al  Di sput es.   The most  

st r i k i ng di f f er ence bet ween t he or i gi nal  1977 ver si on and t he 

2004 ver si on i s t he appl i cat i on of  a pr esumpt i on of  neut r al i t y 

t o al l  ar bi t r at or s,  i ncl udi ng par t y- appoi nt ed ar bi t r at or s.   I n 

t he I nt r oduct or y  Not e on Neut r al i t y,  t he 2004 Code of  Et hi cs 

r eads i n par t :  

The sponsor s of  t hi s Code bel i eve t hat  i t  i s  
pr ef er abl e f or  al l  ar bi t r at or s i ncl udi ng any par t y-
appoi nt ed ar bi t r at or s t o be neut r al ,  t hat  i s ,  
i ndependent  and i mpar t i al ,  and t o compl y wi t h t he same 
et hi cal  st andar ds.  .  .  .  Thi s Code est abl i shes a 
pr esumpt i on of  neut r al i t y f or  al l  ar bi t r at or s,  
i ncl udi ng par t y- appoi nt ed ar bi t r at or s,  whi ch appl i es 
unl ess t he par t i es '  agr eement ,  t he ar bi t r at i on r ul es 
agr eed t o by t he par t i es or  appl i cabl e l aws pr ovi de 
ot her wi se.  

Cher ni ck,  supr a.   Thi s pr esumpt i on i s t hen l ai d out  i n Canon I X 

of  t he 2004 Code of  Et hi cs.   I d.   Ar bi t r at or s t hat  ar e supposed 

t o be pr edi sposed t o t he posi t i on of  t he par t y appoi nt i ng t hem 

ar e di scussed i n Canon X.   I d.    

¶24 As t he St at e Bar  r ecogni zes,  a pr esumpt i on of  

i mpar t i al i t y  wi l l  gr eat l y r educe t he amount  of  pr ocess- r el at ed 

di sput es i ni t i at ed by a par t y who concl udes,  ei t her  dur i ng or  

af t er  t he ar bi t r at i on,  t hat  t hey had not  known t hat  par t i al  

ar bi t r at or s wer e per mi t t ed.   Fur t her mor e,  a pr esumpt i on of  

i mpar t i al i t y  woul d f or ce sophi st i cat ed commer ci al  par t i es who 

af f i r mat i vel y desi r e t o use par t i al  ar bi t r at or s t o r each a 
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c l ear er  and mor e compr ehensi ve set  of  gr ound r ul es bef or e t aki ng 

t hei r  di sput e t o an ar bi t r at i on panel .   For  t hese r easons,  we 

concl ude t hat  adopt i ng a def aul t  pr esumpt i on of  i mpar t i al i t y  i s  

t he pr udent  cour se of  act i on.  

¶25 For  pur poses of  t hi s deci s i on,  however ,  such a 

pr esumpt i on i s i mmat er i al .   That  i s,  al t hough t he ar bi t r at i on 

c l ause i n t he cont r act  was si l ent  as t o t he i nt ent  of  t he 

par t i es on t he r ol e of  t he ar bi t r at or s,  at  or al  ar gument  t he 

par t i es agr eed t hat  t hei r  under st andi ng of  t he ar bi t r at i on 

pr ovi s i on i n t he i nsur ance cont r act  was t hat  t he ent i r e panel  

was t o be neut r al .   I t  i s  wi t h t hi s under st andi ng i n mi nd t hat  

t he par t i es pr oceeded i nt o ar bi t r at i on and wi t h whi ch we r evi ew 

t he ci r cui t  cour t ' s  deci s i on i n t hi s case.  

I I I  

¶26 We now pr oceed t o t he next  quest i on cer t i f i ed by t he 

cour t  of  appeal s,  whi ch concer ns t he scope of  

Wi s.  St at .  § 788. 10( 1) ( b) ,  and whet her  evi dent  par t i al i t y  due t o 

a r el at i onshi p bet ween an ar bi t r at or  and a par t y can be avoi ded 

by f ul l  di scl osur e at  t he out set  and a decl ar at i on of  

i mpar t i al i t y .   I f  so,  t he ar bi t r at i on awar d need not  be vacat ed,  

as Hi l l s  di scl osed hi s r el at i onshi p wi t h Al l st at e.   I f  evi dent  

par t i al i t y  cannot  be avoi ded s i mpl y by di scl osur e,  we must  

det er mi ne whet her  t he ar bi t r at i on panel ' s awar d i n t hi s case 

must  be vacat ed under  § 788. 10( 1) ( b) .   

¶27 Al l st at e ar gues t hat  t her e i s  no l aw pr ec l udi ng an 

ar bi t r at or  f r om pr oceedi ng af t er  he or  she f ul l y di scl oses a 

r el at i onshi p wi t h one of  t he par t i es.   I n f act ,  Al l st at e 
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cont i nues,  under  a l i t er al  r eadi ng of  Wi sconsi n case l aw,  t her e 

can be no evi dent  par t i al i t y  upon di scl osur e of  a r el at i onshi p.   

Thus,  under  Al l st at e' s v i ew,  because Hi l l s  di scl osed hi s  

r el at i onshi p wi t h Al l st at e at  t he out set ,  Hi l l s  pr oper l y sat  on 

t he ar bi t r at i on panel .  

¶28 I n our  v i ew,  Al l st at e' s posi t i on i s ent i r el y 

unr easonabl e,  especi al l y consi der i ng t he f act s of  t hi s case.   As 

not ed above,  t he par t i es agr ee t hat  t he ent i r e panel  was t o be 

neut r al .   Despi t e t hi s under st andi ng,  Al l st at e s t i l l  ar gues t hat  

di scl osur e i s al l  t hat  i s  necessar y f or  a " neut r al "  ar bi t r at or .   

Under  Al l st at e' s v i ew t hen,  Al l st at e' s cor por at e counsel  coul d 

ser ve as an ar bi t r at or ,  as l ong as t hi s r el at i onshi p was 

di scl osed.   Thi s exampl e demonst r at es t he f al l acy of  Al l st at e' s 

posi t i on.    

¶29 The mor e di f f i cul t  i ssue f or  us concer ns what  a par t y 

i s ent i t l ed t o when i t  obj ect s t o anot her  par t y ' s ar bi t r at or  f or  

r easons of  par t i al i t y  at  t he begi nni ng of  or  dur i ng an 

ar bi t r at i on.   As t he cour t  of  appeal s put  i t ,  i s  di scl osur e al l  

a par t y can expect  unt i l  t he awar d i s made,  at  whi ch t i me i t  can 

be chal l enged pur suant  t o Wi s.  St at .  § 788. 10( 1) ( b) ? 

¶30 Admi t t edl y,  our  case l aw i s gener al l y l i mi t ed t o post -

awar d chal l enges addr essi ng whet her  an ar bi t r at or ' s f ai l ur e t o 

di scl ose a par t i cul ar  r el at i onshi p t o one of  t he par t i es 

const i t ut ed evi dent  par t i al i t y .   See DeBaker  v.  Shah,  194 

Wi s.  2d 104,  533 N. W. 2d 464 ( 1995) ;  Sch.  Di st .  of  Spooner  v.  Nw.  

Uni t ed Educat or s,  136 Wi s.  2d 263,  401 N. W. 2d 578 ( 1987) ,  

over r ul ed by DeBaker ,  194 Wi s.  2d 104;  Ri chco St r uct ur es,  82 
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Wi s.  2d 547.   However ,  ot her  f eder al 4 and st at e deci s i ons pr ovi de 

some gui dance.  

¶31 Ther e i s aut hor i t y f or  t he v i ew t hat  an ar bi t r at or  

cannot  be r emoved bef or e an awar d has been r ender ed.   See e. g. ,  

Avi al l ,  I nc.  v.  Ryder  Sys. ,  I nc. ,  110 F. 3d 892,  ( 2d Ci r .  1997)  

( hol di ng t hat  t he Feder al  Ar bi t r at i on Act  di d not  per mi t  pr e-

awar d r emoval  of  an ar bi t r at or  consi der i ng t hat  t he pl ai nt i f f  

was awar e of  t he ar bi t r at or ' s r el at i onshi p wi t h t he def endant  

when t he ar bi t r at i on agr eement  was r eached) ;  Ast or i a Med.  Gr oup 

v.  Heal t h I ns.  Pl an of  Gr eat er  N. Y. ,  182 N. E. 2d 85 ( N. Y.  1962)  

( hol di ng t hat  i t  was i mpr oper  f or  t he cour t  t o t amper  wi t h t he 

ar bi t r at i on f or mat  desi gned by t he par t i es and t he appr opr i at e 

appr oach was t o at t ack t he ar bi t r at i on awar d af t er  i t  had been 

r ender ed) .      

¶32 However ,  t her e i s al so aut hor i t y f or  t he opposi t e 

posi t i on.   See,  e. g. ,  Ar i st a Mkt g.  Assocs. ,  I nc.  v.  Peer  Gr oup,  

I nc. ,  720 A. 2d 659 ( N. J.  Super .  Ct .  App.  Di v.  1998) ;  Excel s i or  

57t h Cor p.  v.  Ker n,  630 N. Y. S. 2d 492 ( N. Y.  App.  Di v.  1995)  

( di smi ssi ng a chal l enged ar bi t r at or  bef or e an awar d was made 

because of  hi s par t i c i pat i on i n a pr i or  ar bi t r at i on bet ween t he 

same par t i es) .   I n Ar i st a,  t he pr i mar y i ssue was whet her  t he New 

                                                 
4 Wi sconsi n St at .  § 788. 10 i s near l y i dent i cal  t o 9 U. S. C.  

§ 10 ( 2000) .   Feder al  cases const r ui ng t he Feder al  Ar bi t r at i on 
Act  ar e per suasi ve aut hor i t y i n i nt er pr et i ng § 788. 10.   
Di ver si f i ed Mgmt .  Ser vs. ,  I nc.  v .  Sl ot t en,  119 Wi s.  2d 441,  446,  
351 N. W. 2d 176 ( Ct .  App.  1984) .  
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Jer sey st at ut es5 aut hor i zed t he pr e- ar bi t r at i on r emoval  of  a 

par t y- appoi nt ed,  non- neut r al  ar bi t r at or  wher e evi dent  par t i al i t y  

was demonst r at ed.   The Ar i st a cour t  hel d t hat  under  New Jer sey 

l aw,  j udi c i al  di squal i f i cat i on of  an ar bi t r at or  demonst r at i ng 

evi dent  par t i al i t y  was per mi t t ed whenever  di scover ed.   I d.  at  

664.   Li ke Wi sconsi n,  New Jer sey has a pr e- ar bi t r at i on 

di scl osur e r equi r ement  whi ch,  i n t he Ar i st a cour t ' s  wor ds,  

" ' r educe[ s]  t he l i kel i hood of  pot ent i al l y  wast ef ul  post -

ar bi t r at i on chal l enges[ , ] ' "   i d.  at  665 ( c i t at i on omi t t ed) ,  and 

" l eave[ s]  t o t he par t i es t hemsel ves t he i ni t i al  deci s i on as t o 

whet her  t o obj ect  t o an ar bi t r at or  desi gnat ed by t he ot her  s i de 

and,  i f  necessar y,  t o seek j udi c i al  det er mi nat i on of  whet her  

t hat  ar bi t r at or  appear s t o be t oo par t i al  t o be per mi t t ed t o 

par t i c i pat e i n t he ar bi t r at i on. "   I d.  ( c i t at i on omi t t ed) .   

¶33 Li kewi se,  par t  of  t hi s cour t ' s  r easoni ng i n r equi r i ng 

pr e- ar bi t r at i on di scl osur e was t o al l ow t he par t i es and not  t he 

cour t s t o gauge " t he ar bi t r at or ' s consci ous or  unconsci ous 

pr edi l ect i on t o f avor  one of  t he par t i es because of  t he 

ar bi t r at or ' s own i nt er est s. "   Ri chco St r uct ur es,  82 Wi s.  2d at  

560- 61.   Thi s r easoni ng was al so echoed by t he concur r i ng 

opi ni on i n Commonweal t h Coat i ngs Cor p.  v.  Cont i nent al  Casual t y 

Co. ,  393 U. S.  145,  151 ( 1968)  ( Whi t e,  J. ,  concur r i ng)  ( r easoni ng 

t hat  pr e- ar bi t r at i on di scl osur e i s benef i c i al  i n ar bi t r at i ons 

                                                 
5 New Jer sey St at .  Ann.  § 2A: 24- 8( b)  ( 2003- 04)  pr ovi des t hat  

a cour t  shal l  vacat e ar bi t r at i on awar ds " ( w) her e t her e was 
ei t her  evi dent  par t i al i t y  or  cor r upt i on i n t he ar bi t r at or s,  or  
any t her eof . "  
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because wi t h t hi s i nf or mat i on par t i es ar e " f r ee t o r ej ect  t he 

ar bi t r at or  or  accept  hi m wi t h knowl edge of  t he r el at i onshi p and 

cont i nui ng f ai t h i n hi s obj ect i vi t y" ) .   I n Just i ce Whi t e' s v i ew,  

" [ t ] he ar bi t r at i on pr ocess f unct i ons best  when an ami cabl e and 

t r ust i ng at mospher e i s pr eser ved and t her e i s vol unt ar y 

compl i ance wi t h t he decr ee,  wi t hout  need f or  j udi c i al  

enf or cement . "   I d.      

¶34 We bel i eve t hi s case pr ovi des an exampl e of  a 

s i t uat i on wher e a pr e- ar bi t r at i on chal l enge i s necessar y and 

ef f i c i ent .   Al t hough Bor st  chal l enged Al l st at e' s sel ect i on of  

Hi l l s  f r om t he begi nni ng,  Al l st at e r ef used t o sel ect  anot her  

ar bi t r at or .   I t  seems t o us t hat  i n most  i nst ances,  i n t he 

i nt er est  of  f undament al  f ai r ness,  a chal l enged ar bi t r at or  wi l l  

s i mpl y be r epl aced by t he opposi ng par t y,  especi al l y i f  on a 

r easonabl e basi s,  as i n t hi s case.   Unf or t unat el y,  t hat  di d not  

happen her e,  and we concl ude a pr e- ar bi t r at i on chal l enge i s an 

appr opr i at e r emedy i n s i t uat i ons such as t hi s.   Fur t her mor e,  f or  

r easons we di scuss bel ow,  t he c i r cui t  cour t  shoul d have or der ed 

Al l st at e t o r epl ace Hi l l s  upon Bor st ' s pr e- ar bi t r at i on 

chal l enge.  

¶35 I n sum,  we adopt  t he posi t i on t aken by t he Ar i st a 

cour t .   That  i s ,  unl ess t he par t i es have cont r act ed t o use a 

speci f i c  ar bi t r at or ,  pr e- ar bi t r at i on chal l enges t o ar bi t r at or s 

sel ect ed by t he par t i es ar e per mi ssi bl e.   Such pr e- ar bi t r at i on 

chal l enges pr omot e ef f i c i ency i n t he ar bi t r at i on pr ocess when a 

par t y r easonabl y obj ect s t o t he use of  an ar bi t r at or  sel ect ed by 

t he opposi ng par t y as Bor st  di d of  Hi l l s  i n t hi s case.   We 
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f ur t her  bel i eve pr e- ar bi t r at i on chal l enges ar e especi al l y 

r el evant  i n cases such as t hi s wher e t he par t i es agr ee t hat  t he 

ar bi t r at or s ar e t o be neut r al .   I n pr e- ar bi t r at i on chal l enges,  a 

par t y may seek t he r emoval  of  a chal l enged ar bi t r at or  under  t he 

gener al  equi t y power s of  t he c i r cui t  cour t . 6  Under  t hi s power  of  

equi t y,  t he c i r cui t  cour t  must  or der  t he par t y t o sel ect  anot her  

ar bi t r at or  i f  t he cour t  det er mi nes t he chal l enged ar bi t r at or  

demonst r at es " evi dent  par t i al i t y"  as t hat  t er m i s def i ned bel ow.   

¶36 We al so r ei t er at e t hat  ar bi t r at or s shoul d cont i nue t o 

di scl ose r el evant  r el at i onshi ps i n accor dance wi t h our  case l aw,  

see DeBaker ,  194 Wi s.  2d 104,  and such di scl osur e put s t he 

bur den on t he opposi ng par t y t o obj ect .   A f ai l ur e t o i ni t i al l y 

obj ect  t o t he sel ect i on of  an ar bi t r at or ,  based on t he 

i nf or mat i on di sc l osed pr i or  t o t he ar bi t r at i on,  may act  as a 

f or f ei t ur e of  any subsequent  post - ar bi t r at i on chal l enge on t he 

di scl osed i nf or mat i on. 7  See e. g. ,  Ki er nan v.  Pi per  Jaf f r ay Cos. ,  

137 F. 3d 588,  593 ( 8t h Ci r .  1998) ;  For t  Hi l l  Bui l der s,  I nc.  v.  

Nat ' l  Gr ange Mut .  I ns.  Co. ,  866 F. 2d 11,  13 ( 1st  Ci r .  1989) .   

Post - ar bi t r at i on chal l enges,  of  cour se,  ar e per mi ssi bl e under  

                                                 
6 See W. J.  Dunn,  Di squal i f i cat i on of  Ar bi t r at or  by Cour t  or  

St ay of  Ar bi t r at i on Pr oceedi ngs Pr i or  t o Awar d,  on Gr ound of  
I nt er est ,  Bi as,  Pr ej udi ce,  Col l usi on,  or  Fr aud of  Ar bi t r at or s,  
65 A. L. R.  2d 755 § 2( c)  ( 1959)  ( c i t i ng e. g. ,  Gaer  Br os. ,  I nc.  v.  
Mot t ,  130 A. 2d 804 ( Conn.  1957) ;  Pal mer  Pl ast i cs,  I nc.  v.  Rubi n,  
108 N. Y. S.  2d 514 ( N. Y.  Sup.  Ct .  1951) ) .     

7 I n some cases,  t he s i gni f i cance of  t he i nf or mat i on 
di scl osed pr i or  t o t he ar bi t r at i on wi l l  not  be appar ent  unt i l  
af t er  t he ar bi t r at i on commences.   I n such an appr opr i at e 
i nst ance,  a subsequent  chal l enge t o t he ar bi t r at or  based on t he 
pr e- ar bi t r at i on i nf or mat i on i s per mi ssi bl e.  
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Wi s.  St at .  § 788. 10( 1) ( b)  based on t he ci r cumst ances of  t he 

ar bi t r at i on i t sel f  or  on i nf or mat i on di scover ed post -

ar bi t r at i on.  

¶37 Al l st at e cont ends t hat  t hi s case pr esent s such an 

i nst ance of  f or f ei t ur e, 8 i n t hat  Bor st  f or f ei t ed hi s r i ght  t o  

make a post - ar bi t r at i on chal l enge t o Al l st at e' s sel ect i on of  

Hi l l s  by f ai l i ng t o obj ect  t o t he November  1,  2003,  or der  of  t he 

c i r cui t  cour t .   Mor eover ,  Al l st at e ar gues t hat  because Bor st  di d 

not  suf f i c i ent l y pr eser ve t hi s i ssue i n t he c i r cui t  cour t ,  he i s 

not  ent i t l ed t o r evi ew of  t hi s i ssue as a mat t er  of  r i ght .   See 

St at e v.  Huebner ,  2000 WI  59,  ¶11,  235 Wi s.  2d 486,  611 

N. W. 2d 727.   

¶38 Fr om our  r evi ew of  t he r ecor d,  we concl ude t hat  Bor st  

suf f i c i ent l y pl eaded and ar gued t he i ssue of  Hi l l s '  par t i al i t y  

t o t he c i r cui t  cour t ,  pr i or  t o t he commencement  of  t he 

ar bi t r at i on,  such t hat  t he i ssue was not  f or f ei t ed.   Fi r st ,  

Bor st  obj ect ed t o Al l st at e' s choi ce of  Hi l l s  al most  i mmedi at el y 

af t er  Al l st at e sel ect ed hi m.   Once t he ar bi t r at i on pr ocess came 

t o a hal t ,  Bor st  f i l ed sui t .   I n t he compl ai nt ,  Bor st  al l eged 

t hat  Al l st at e di d not  name an ar bi t r at or  who was " f ai r  and 

unbi ased"  but  i nst ead named Hi l l s ,  " an at t or ney whose f i r m had 

r epr esent ed Al l st at e I nsur ance Company on numer ous occasi ons,  

                                                 
8 Al t hough Al l st at e ar gues t hat  Bor st  " wai ved"  hi s r i ght  t o 

obj ect  t o Al l st at e' s sel ect i on of  Hi l l s ,  we bel i eve t hi s i s 
r eal l y mor e an i ssue of  f or f ei t ur e " because i t  r ef er s t o t he 
f or f ei t ur e of  a r i ght  by s i l ence r at her  t han t he i nt ent i onal  
r el i nqui shment  of  a known r i ght . "   St at e v.  Huebner ,  2000 WI  59,  
¶11 n. 2,  235 Wi s.  2d 486,  611 N. W. 2d 727 ( c i t at i ons omi t t ed) .  
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and was cl ear l y bi ased t owar ds t hem. "   Fur t her ,  t he compl ai nt  

al l eged t hat  when Bor st  obj ect ed,  Hi l l s  " r ef used t o r ecuse 

hi msel f  and Al l st at e I nsur ance Company f ai l ed t o appoi nt  an 

unbi ased ar bi t r at or . "   These al l egat i ons f or med t he basi s of  

Bor st ' s cause of  act i on f or  a per manent  i nj unct i on.    

¶39 Bor st  agai n r ai sed t he obj ect i on i n a subsequent  

mot i on f or  an or der  bar r i ng f ur t her  ar bi t r at i on.   I n t he mot i on,  

Bor st  r equest ed t hat  i f  hi s c l ai m was or der ed back i nt o 

ar bi t r at i on,  Al l st at e shoul d be r equi r ed t o name anot her  

ar bi t r at or  because of  t he at t or ney/ cl i ent  r el at i onshi p bet ween 

Hi l l s  and Al l st at e.   I n i t s r esponse br i ef ,  Al l st at e r epr esent ed 

t hat  i n an ef f or t  t o r esol ve t he mat t er ,  i t  woul d be wi l l i ng t o 

choose a di f f er ent  ar bi t r at or .   Then agai n,  at  t he mot i on 

hear i ng,  Al l st at e i ndi cat ed i t  woul d be wi l l i ng t o consi der  

anot her  ar bi t r at or  who di d not  do a " boat  l oad"  of  wor k f or  

Al l st at e.  

¶40 I t  i s  not  c l ear  f r om t he r ecor d why t he ci r cui t  cour t  

el ect ed t o s i gn Al l st at e' s submi t t ed or der ,  whi ch di d not  

r equi r e Hi l l s '  r emoval ,  as opposed t o Bor st ' s,  and admi t t edl y,  

Bor st  woul d have been wel l - ser ved by i mmedi at el y movi ng f or  

r econsi der at i on of  t he or der  s i gned by t he c i r cui t  cour t .   

However ,  Bor st  c l ear l y obj ect ed t o t he use of  Hi l l s  as an 

ar bi t r at or  on a number  of  occasi ons pr i or  t o t he commencement  of  

t he ar bi t r at i on.   Fur t her mor e,  Al l st at e r epr esent ed t o Bor st  and 

t he cour t  t hat  i t  woul d be wi l l i ng t o choose a di f f er ent  

ar bi t r at or ,  but  never  f ol l owed t hr ough wi t h t hese assur ances.    
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¶41 I n sum,  we bel i eve Bor st  suf f i c i ent l y pr eser ved hi s 

r i ght  t o chal l enge t he appoi nt ment  of  Hi l l s  i n bot h a post -

ar bi t r at i on mot i on wi t h t he c i r cui t  cour t  under  

Wi s.  St at .  § 788. 10( 1) ( b)  and on appeal  t o t hi s cour t .   I n ot her  

wor ds,  Bor st  di d not  f or f ei t  any r i ght  t o chal l enge Hi l l s '  

appoi nt ment  t o t he ar bi t r at i on panel .     

¶42 Havi ng di sposed of  Al l st at e' s f or f ei t ur e ar gument ,  we 

next  t ur n t o t he i ssue of  whet her  t her e was evi dent  par t i al i t y  

on t he par t  of  Hi l l s ,  such t hat  t he ar bi t r at i on awar d must  be 

vacat ed.   I n gener al ,  " [ b] ecause t he pol i cy of  t hi s st at e i s t o 

f ost er  ar bi t r at i on as an al t er nat i ve t o l i t i gat i on,  ar bi t r at i on 

awar ds ar e pr esumed t o be val i d.   An awar d wi l l  be set  asi de 

onl y upon a showi ng t hat  one of  t he st at ut or y gr ounds f or  

vacat ur  exi st s. "   Ri chco St r uct ur es,  82 Wi s.  2d at  553.   

" Essent i al l y  t he cour t ' s  r ol e i s super vi sor y i n nat ur e——t o 

i nsur e t hat  t he par t i es r ecei ve what  t hey bar gai ned f or  when 

t hey agr eed t o r esol ve cer t ai n di sput es t hr ough f i nal  and 

bi ndi ng ar bi t r at i on. "   Madi son Teacher s,  I nc.  v.  Madi son Met r o.  

Sch.  Di st . ,  2004 WI  App 54,  ¶9,  271 Wi s.  2d 697,  678 N. W. 2d 311.    

¶43 I n t hi s case,  Bor st  ar gues t hat  t he awar d must  be 

vacat ed under  Wi s.  St at .  § 788. 10( 1) ( b) ,  whi ch r eads,  i n 

per t i nent  par t ,  as f ol l ows:   " [ T] he cour t  i n and f or  t he count y 

wher ei n t he awar d was made must  make an or der  vacat i ng t he awar d 

upon t he appl i cat i on of  any par t y t o t he ar bi t r at i on:  .  .  .  ( b)  

Wher e t her e was evi dent  par t i al i t y  or  cor r upt i on on t he par t  of  

t he ar bi t r at or s,  or  ei t her  of  t hem[ . ] "   The ci r cui t  cour t  must  

vacat e an ar bi t r at i on awar d i f  t he pr oponent  pr oves,  by c l ear  
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and convi nci ng evi dence,  t hat  t her e was evi dent  par t i al i t y  on 

t he par t  of  t he ar bi t r at or .   DeBaker ,  194 Wi s.  2d at  117.   

Whet her  t her e i s evi dent  par t i al i t y  on t he par t  of  t he 

ar bi t r at or  i s a quest i on of  l aw t hat  we r evi ew de novo.   I d.  at  

112.    

¶44 We hol d t hat  t her e was evi dent  par t i al i t y  on t he par t  

of  Hi l l s ,  such t hat  vacat i on of  t he ar bi t r at i on awar d i s 

mandat ed.   That  i s,  based on evi dence t hat  i s c l ear ,  pl ai n,  and 

appar ent ,  a r easonabl e per son woul d have ser i ous doubt s about  

t he i mpar t i al i t y  of  Hi l l s ,  on a neut r al  ar bi t r at i on panel .   I n 

t hi s case,  t he f act  t hat  Hi l l s  had a subst ant i al ,  ongoi ng 

at t or ney/ cl i ent  r el at i onshi p wi t h Al l st at e l eads us t o concl ude,  

as a mat t er  of  l aw,  t hat  Hi l l s  demonst r at ed evi dent  par t i al i t y  

such t hat  t he ar bi t r at i on awar d must  be vacat ed.  

¶45 For  our  i nt er pr et at i on of  t he phr ase evi dent  

par t i al i t y ,  we f i r st  t ur n t o t he Uni t ed St at es Supr eme Cour t ' s  

deci s i on i n Commonweal t h Coat i ngs,  393 U. S.  145,  whi ch addr essed 

whet her  an ar bi t r at i on awar d shoul d be vacat ed on t he gr ounds of  

evi dent  par t i al i t y ,  al bei t  on t he gr ounds of  a f ai l ur e of  t he 

ar bi t r at or  t o di scl ose a r el at i onshi p wi t h a par t y.   I n t hat  

case,  a pl ur al i t y of  t he Cour t  suggest ed t hat  ar bi t r at or s ar e t o 

meet  t he et hi cal  st andar ds of  f eder al  j udges and t he ar bi t r at or s 

" not  onl y must  be unbi ased but  al so must  avoi d even t he 

appear ance of  bi as. "   I d.  at  150.      

¶46 However ,  Just i ce Whi t e wr ot e a concur r ence,  i n whi ch 

he made i t  c l ear  t hat  t he Cour t  di d not  deci de t hat  ar bi t r at or s 

shoul d be hel d t o t he st andar d of  j udges.   I d.  ( Whi t e,  J. ,  
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concur r i ng) .   Fur t her mor e,  t he concur r ence concl uded t hat  

ar bi t r at or s shoul d not  aut omat i cal l y be di squal i f i ed by a 

busi ness r el at i onshi p wi t h a par t y as l ong as t her e i s mandat or y 

di scl osur e of  r el at i onshi ps " wher e t he ar bi t r at or  has a 

subst ant i al  i nt er est  i n a f i r m whi ch has done mor e t han t r i v i al  

busi ness wi t h a par t y[ , ] "  i d.  at  151- 52 ( emphasi s added) ,  as t he 

par t i es ar e t hen " f r ee t o r ej ect  t he ar bi t r at or  or  accept  hi m 

wi t h knowl edge of  t he r el at i onshi p and cont i nui ng f ai t h i n hi s 

obj ect i v i t y. "   I d.  at  151.  

¶47 Al t hough we have not  of f i c i al l y  adopt ed Just i ce 

Whi t e' s concur r ence as aut hor i t at i ve,  we have not ed t he f eder al  

cour t s of  appeal s appar ent  pr ef er ence f or  i t s r easoni ng.   

DeBaker ,  194 Wi s.  2d at  113 n. 4.   I n DeBaker ,  we anal yzed 

whet her  an ar bi t r at or  demonst r at ed evi dent  par t i al i t y  because he 

di d not  di scl ose t hat  he r ecei ved campai gn cont r i but i ons f r om 

member s of  t he l aw f i r m r epr esent i ng one of  t he par t i es.   I d.  at  

108.   We concl uded t hat  t he ar bi t r at or  di d not  demonst r at e 

evi dent  par t i al i t y  wi t hi n t he meani ng of  § 788. 10( 1) ( b)  usi ng 

t he f ol l owi ng st andar d:  

" [ E] v i dent  par t i al i t y"  exi st s onl y when a r easonabl e 
per son knowi ng t he pr evi ousl y undi scl osed i nf or mat i on 
woul d have had " such doubt s"  r egar di ng t he 
i mpar t i al i t y  of  t he ar bi t r at or  t hat  t he per son woul d 
have t aken act i on on t he i nf or mat i on.   " I n ot her  
wor ds,  a r easonabl e per son woul d concl ude i t  
' evi dent , '  t hat  i s  c l ear ,  pl ai n,  and appar ent  f r om t he 
undi scl osed i nf or mat i on,  t hat  par t i al i t y  i s  so l i kel y 
t hat  act i on was r equi r ed. "   Put  anot her  way,  t he 
st andar d i s not  s i mpl y t hat  a r easonabl e per son,  upon 
l ear ni ng of  t he undi scl osed i nf or mat i on,  woul d 
i nvest i gat e f ur t her .   The st andar d i s whet her  t he 
r easonabl e per son,  af t er  f ur t her  i nvest i gat i on,  woul d 
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concl ude t hat  " par t i al i t y  i s  so l i kel y t hat  act i on was 
r equi r ed. "  

I d.  at  116- 17 ( emphasi s i n or i gi nal )  ( i nt er nal  c i t at i on 

omi t t ed) .   We not ed t hat  t hi s st andar d was i n accor d wi t h t he 

f eder al  cour t s '  const r uct i on of  t he phr ase evi dent  par t i al i t y .   

I d.  at  117 n. 5 ( c i t i ng Mor el i t e Const .  Cor p.  v.  N. Y.  Ci t y Di st .  

Counci l  Car pent er s Benef i t  Funds,  748 F. 2d 79,  84 ( 2d Ci r .  1984)  

( " [ W] e hol d t hat  ' evi dent  par t i al i t y '  wi t hi n t he meani ng of  9 

U. S. C.  § 10 wi l l  be f ound wher e a r easonabl e per son woul d have 

t o concl ude t hat  an ar bi t r at or  was par t i al  t o one par t y t o t he 

ar bi t r at i on. " ) ;  Toyot a of  Ber kel ey v.  Aut o.  Sal esman' s Uni on,  

Local  1095,  Uni t ed Food and Commer ci al  Wor ker s Uni on,  834 F. 2d 

751,  756 ( 9t h Ci r .  1987)  ( t o show evi dent  par t i al i t y  on par t  of  

ar bi t r at or  par t y al l egi ng bi as must  demonst r at e f act s t hat  

cr eat e a " r easonabl e i mpr essi on of  par t i al i t y" ) ;  Dowd v.  Fi r st  

Omaha Sec.  Cor p. ,  495 N. W. 2d 36,  43 ( Neb.  1993)  ( adopt i ng 

Mor el i t e Const .  t est  as appr opr i at e f or  cons i der i ng whet her  

ar bi t r at or  was evi dent l y par t i al  under  f eder al  l aw) ) .  

¶48 I n DeBaker ,  we essent i al l y  r est at ed t he t est  

enunci at ed i n Ri chco St r uct ur es,  82 Wi s.  2d 547.   The hol di ng of  

t hat  case pr i nci pal l y deal t  wi t h t he adopt i on of  a r equi r ement  

f or  f ul l  di scl osur e at  t he out set  of  ar bi t r at i on.   However ,  i n 

adopt i ng such a r ul e,  t he cour t  st at ed as a r at i onal e t hat  i t  

woul d hel p el i mi nat e l i t i gat i on wher e t he cour t s woul d have t o 

det er mi ne t he f i ne l i ne bet ween whet her  " t he r el at i onshi ps wer e 

casual ,  i nnocent ,  super f i c i al ,  i sol at ed,  i nsi gni f i cant  or  

i nconsequent i al  .  .  .  or  whet her  t he r el at i onshi ps wer e 
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subst ant i al . "   I d.  at  560.   Thus,  t hi s l anguage suggest s a 

subst ant i al  r el at i onshi p bet ween an ar bi t r at or  and a par t y i s 

i ndi cat i ve of  ev i dent  par t i al i t y  on t he par t  of  t he ar bi t r at or .   

See al so Commonweal t h Coat i ngs,  393 U. S.  at  151- 52 ( Whi t e,  J. ,  

concur r i ng) .  

¶49 I n conf or mi t y wi t h t he l anguage f r om our  pr evi ous 

deci s i ons i n DeBaker  and Ri chco St r uct ur es,  and i n t he i nt er est  

of  f ost er i ng neut r al  ar bi t r at i on panel s,  we adopt  a s i mi l ar  

st andar d f or  cases such as t hi s wher e t he di sput ed r el at i onshi p 

was di scl osed pr i or  t o t he ar bi t r at i on.   That  i s,  t he c i r cui t  

cour t  must  vacat e an ar bi t r at i on awar d under  

Wi s.  St at .  § 788. 10( 1) ( b)  due t o evi dent  par t i al i t y  i f  based on 

evi dence t hat  i s c l ear ,  pl ai n,  and appar ent ,  a r easonabl e per son 

woul d have ser i ous doubt s about  t he i mpar t i al i t y  of  t he 

ar bi t r at or .  

¶50 We f i r st  acknowl edge t hat  t hi s st andar d must  be t aken 

wi t h t he per spect i ve t hat  i n most  i nst ances,  par t y- appoi nt ed 

ar bi t r at or s ar e pai d by t he par t y who sel ect s t he ar bi t r at or .   

I ndeed,  i n t hi s case,  t he ar bi t r at i on pr ovi s i on i n t he i nsur ance 

cont r act  pr ovi des as such.   However ,  t hi s i s a t ypi cal  aspect  of  

ar bi t r at i on.  

¶51 Fur t her mor e,  i n adopt i ng t hi s st andar d we acknowl edge 

t hat  ar bi t r at or s  wi t h exper i ence i n par t i cul ar  f i el ds can be 

ef f ect i ve i n ar bi t r at i ons.   That  i s,  Al l st at e i s wel l  wi t hi n i t s 

r i ght  t o appoi nt  an ar bi t r at or  wi t h a pr omi nent  backgr ound i n 

i nsur ance def ense.   I ndeed,  such an ar bi t r at or  may have had 

i ndi r ect  deal i ngs wi t h Al l st at e i n t he i nsur ance i ndust r y.     
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However ,  i n t hi s case,  t her e i s a di r ect ,  subst ant i al  

r el at i onshi p bet ween Hi l l s  and Al l st at e.   I n ot her  wor ds,  Hi l l s  

has r epr esent ed Al l st at e i n a number  of  l awsui t s  and appar ent l y 

wi l l  cont i nue t o r epr esent  Al l st at e i n t he f ut ur e.    

¶52 I n sum,  we concl ude t hat  t he ongoi ng at t or ney/ cl i ent  

r el at i onshi p bet ween Al l st at e and Hi l l s  i s  of  such a subst ant i al  

nat ur e t hat  a r easonabl e per son woul d have ser i ous doubt s about  

t he par t i al i t y  of  Hi l l s .   Ther ef or e,  as a mat t er  of  l aw,  Hi l l s  

was evi dent l y par t i al  under  Wi s.  St at .  § 788. 10( 1) ( b) ,  and t he 

ar bi t r at i on awar d must  be vacat ed.    

I V 

¶53 Fi nal l y,  we addr ess t he t hi r d cer t i f i ed i ssue 

concer ni ng t he nat ur e and ext ent  of  di scover y per mi t t ed dur i ng 

an ar bi t r at i on pr ocess,  absent  any expr ess cont r act ual  

pr ovi s i ons t hat  det ai l  t he par t i es '  i nt ent .   Agai n,  i n t hi s 

case,  t he ar bi t r at i on pr ovi s i on of  t he cont r act  i s  s i l ent  as t o 

t he t er ms of  di scover y,  al ong wi t h many ot her  condi t i ons of  t he 

ar bi t r at i on.  

¶54 Bor st  essent i al l y  cont ends t hat  di scover y i n 

ar bi t r at i on i s t he except i on and not  t he r ul e.   Bor st  ar gues 

t hat  i n an ar bi t r at i on of  a f i r st  par t y i nsur ance cl ai m,  and 

absent  ext r aor di nar y c i r cumst ances,  t he par t i es shoul d s i mpl y 

submi t  t hei r  cases t o t he ar bi t r at or s.   Unf et t er ed di scover y,  

Bor st  ar gues,  def eat s t he gener al  pur poses of  ar bi t r at i on t o be 

f ast er ,  l ess f or mal ,  and l ess expensi ve.   See Empl oyer s I ns.  of  

Wausau v.  Jackson,  190 Wi s.  2d 597,  610- 11,  527 N. W. 2d 681 

( 1995) .   I n suppor t  of  t hi s ar gument ,  Bor st  poi nt s t o t he 



No.  2004AP2004   

 

27 
 

Wi sconsi n Ar bi t r at i on Act ,  ch.  788,  whi ch makes no pr ovi s i ons 

f or  di scover y apar t  f r om cour t - or der ed deposi t i ons.   

Wi s.  St at .  § 788. 07.   Fur t her mor e,  i n t hi s par t i cul ar  case,  

Bor st  mai nt ai ns t hat  t her e was no r eal  need f or  di scover y,  gi ven 

t hat  t her e was no cl ai m of  per manent  i nj ur y,  t he medi cal  r ecor ds 

and bi l l s  had been suppl i ed,  and Al l st at e c l ai med t o have f ul l y 

assessed l i abi l i t y  bef or e i t  made i t s of f er .    

¶55 For  i t s par t ,  Al l st at e submi t s t hat  because t he 

l egi s l at ur e al l owed f or  t he t aki ng of  deposi t i ons dur i ng 

ar bi t r at i on,  t hen i t  sur el y woul d al l ow f or  ot her  l ess cost l y 

f or ms of  di scover y.   The l egi s l at ur e,  Al l st at e ar gues,  l ef t  t he 

ext ent  of  di scover y t o t he di scr et i on of  t he ar bi t r at or s.   

Al l st at e f ur t her  cont ends t hat  t he ar bi t r at or s wi l l  be most  

f ami l i ar  wi t h t he f act s of  t he case and t he need f or  appr opr i at e 

di scover y,  and t her ef or e shoul d be l ef t  wi t h t hi s di scr et i on.      

¶56 We concl ude t hat  ar bi t r at or s have no i nher ent  

aut hor i t y t o di ct at e t he scope of  di scover y,  and absent  an 

expr ess agr eement  t o t he cont r ar y,  t he par t i es ar e l i mi t ed t o 

deposi t i ons as spel l ed out  i n Chapt er  788.   We agr ee wi t h t he 

St at e Bar  i n t hat  par t i es woul d be wel l - ser ved t o ei t her :  ( 1)  

expl i c i t l y  addr ess t he scope of  di scover y and t he pr ocedur es t o 

r esol ve di sput es r egar di ng di scover y;  or  ( 2)  r ef er ence a set  of  

est abl i shed ADR pr ovi der  r ul es t hat  speci f y how di scover y shoul d 

be handl ed.    

¶57 I n our  v i ew,  ar bi t r at or s do not  have t he i nher ent  

aut hor i t y t o det er mi ne t he necessi t y and scope of  di scover y 

al l owed because,  qui t e s i mpl y,  t her e i s no st at ut or y aut hor i t y  
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pr ovi di ng f or  di scover y out si de of  t he pr ocedur es f or  

deposi t i ons enumer at ed i n Wi s.  St at .  § 788. 07.  

¶58 Essent i al l y ,  t he mai n Wi sconsi n l aw we have t o gui de 

us on t hi s i ssue i s t he l anguage of  Wi s.  St at .  § 788. 07 i t sel f :    

Deposi t i ons.  Upon pet i t i on,  appr oved by t he 
ar bi t r at or s or  by a maj or i t y of  t hem,  any cour t  of  
r ecor d i n and f or  t he count y i n whi ch such 
ar bi t r at or s,  or  a maj or i t y of  t hem,  ar e s i t t i ng may 
di r ect  t he t ak i ng of  deposi t i ons t o be used as 
evi dence bef or e t he ar bi t r at or s,  i n t he same manner  
and f or  t he same r easons as pr ovi ded by l aw f or  t he 
t aki ng of  deposi t i ons i n sui t s or  pr oceedi ngs pendi ng 
i n t he cour t s of  r ecor d i n t hi s st at e.  

Thi s sect i on does not  speak t o,  f or  exampl e,  i nt er r ogat or i es,  

r equest s f or  pr oduct i on,  or  medi cal  aut hor i zat i ons.   I ndeed,  

even l ooki ng beyond t hi s par t i cul ar  sect i on,  t he Wi sconsi n 

Ar bi t r at i on Act  does not  speak t o any ot her  f or m of  di scover y.   

To al l ow f or  t he amount  of  di scover y Al l st at e seeks,  we woul d 

have t o r ead mor e i nt o § 788. 07 t han i s pr esent  i n t he st at ut or y  

l anguage.   Such a deci s i on woul d v i ol at e our  wel l - set t l ed canon 

of  st at ut or y i nt er pr et at i on t hat  i f  t he l anguage i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y.   St at e ex r el .  Kal al  v.  Ci r .  Ct .  

f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.        

¶59 I mpor t ant l y,  ar bi t r at i on i s a mat t er  of  cont r act .   See 

Jay E.  Gr eni g & Nat han A.  Fi shbach,  Met hods of  Pr act i ce,  2A 

Wi sconsi n Pr act i ce Ser i es § 86. 40 at  272 ( 4t h ed.  2004) .   

Ther ef or e,  t he amount  of  aut hor i t y vest ed i n t he appoi nt ed 

ar bi t r at or s and t he speci f i cs of  t he ar bi t r at i on pr ocess ar e,  i n 

t ur n,  gover ned by t he cont r act .   I ndeed,  par t i es can cont r act  t o 
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al l ow ar bi t r at or s a wi de amount  of  l at i t ude i n managi ng t he 

ar bi t r at i on,  subj ect  t o t he const r ai nt s of  t he l aw.   See 

Empl oyer s I ns.  of  Wausau v.  Cer t ai n Under wr i t er s at  Ll oyd' s 

London,  202 Wi s.  2d 673,  552 N. W. 2d 420 ( Ct .  App.  1996) .   Si mpl y 

put ,  wi t hout  a cont r act ual  pr ovi s i on gr ant i ng some f or m of  

aut hor i t y on t he ar bi t r at or ,  t her e i s no " i nher ent  aut hor i t y"  

under  Wi sconsi n l aw t hat  an ar bi t r at or  can f al l  back on. 9  Thus,  

absent  a cont r act ual  pr ovi s i on speci f y i ng how di scover y wi l l  be 

handl ed,  t he par t i es ar e l i mi t ed t o t he di scover y pr ocedur es 

pr ovi ded i n t he st at ut es.    

¶60 A gr ant  of  such " i nher ent  aut hor i t y"  i n ar bi t r at or s by 

t hi s cour t  woul d gi ve us pause as we do not  want  t o t ur n t he 

ar bi t r at i on pr ocess i nt o anot her  t r i al  syst em.   We bel i eve t he 

bet t er  appr oach i s t o l eave i t  t o t he par t i es,  i n t he f ut ur e,  t o 

ensur e ar bi t r at i on agr eement s ar e c l ear l y dr af t ed,  and det ai l  

t he necessar y component s and pr ocedur es of  t he desi r ed 

ar bi t r at i on.  

¶61 Addi t i onal l y,  t he goal  of  ar bi t r at i on i s " t o r esol ve 

t he ent i r e cont r over sy out  of  cour t  wi t hout  t he f or mal i t y and 

expense t hat  nor mal l y at t aches t o t he j udi c i al  pr ocess. "   Gr eni g 

                                                 
9 Some j ur i sdi ct i ons have det er mi ned t hat  di scover y dur i ng 

ar bi t r at i on i s at  t he di scr et i on of  t he ar bi t r at or .   See e. g. ,  
Ri nt i n Cor p. ,  S. A.  v.  Domar ,  Lt d. ,  374 F.  Supp.  2d 1165,  1170 
( S. D.  Fl a.  2005) ;  McCr ar y ex r el .  McCr ar y v.  Byr d,  559 S. E. 2d 
821,  826 ( N. C.  Ct .  App.  2002) .   However ,  t her e i s aut hor i t y f or  
t he opposi t e concl usi on.   That  i s,  when par t i es submi t  t hei r  
di sput es t o ar bi t r at i on,  " t hey r el i nqui sh t he r i ght  t o cer t ai n 
pr ocedur al  ni cet i es whi ch ar e nor mal l y associ at ed wi t h a f or mal  
t r i al .   One of  t hese accout r ement s i s t he r i ght  t o pr e- t r i al  
di scover y. "   Bur t on v.  Bush,  614 F. 2d 389,  390 ( 4t h Ci r .  1980) .  
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& Fi shbach,  supr a,  § 86. 40 at  272 ( emphasi s added) .   We bel i eve 

unf et t er ed di scover y,  as t he ar bi t r at i on panel  gr ant ed t o t he 

par t i es her e,  i s  cont r ar y t o t he goal s of  ar bi t r at i on,  

especi al l y when consi der ed wi t h t he r el at i vel y smal l  amount  of  

t he under l y i ng c l ai m and t he amount  of  i nf or mat i on Al l st at e 

al r eady had at  i t s  di sposal  pr i or  t o t he ar bi t r at i on.    

¶62 I n t hi s case,  t her e wer e no set  pr ovi s i ons i n t he 

i nsur ance cont r act  t hat  det ai l ed t he t er ms of  t he di scover y i n 

t he ar bi t r at i on. 10  Ther ef or e,  i f  t he par t i es deci de t o conduct  

anot her  ar bi t r at i on,  di scover y wi l l  be l i mi t ed t o deposi t i ons as 

det ai l ed i n Wi s.  St at .  § 788. 07.    

V 

¶63 I n sum,  we hol d t he f ol l owi ng:  ( 1)  We adopt  a 

pr esumpt i on of  i mpar t i al i t y  among al l  ar bi t r at or s,  whet her  named 

by t he par t i es or  not .   Thi s pr esumpt i on may be r ebut t ed and an 

ar bi t r at or  may act  as a non- neut r al  when t he par t i es cont r act  

f or  non- neut r al  ar bi t r at or s or  t he ar bi t r at i on r ul es ot her wi se 

pr ovi de f or  non- neut r al  ar bi t r at or s;  ( 2)  Evi dent  par t i al i t y  

cannot  be avoi ded si mpl y by a f ul l  di scl osur e and a decl ar at i on 

of  i mpar t i al i t y .   I n chal l enges t o an ar bi t r at or  based on 

                                                 
10 Al l st at e mai nt ai ns i n i t s br i ef  t hat  t he r ul es of  t he 

Amer i can Ar bi t r at i on Associ at i on ( AAA)  appl y t o t hi s case.   Thi s 
cont ent i on i s pr obl emat i c f or  t wo r easons.   Fi r st ,  i t  i s  uncl ear  
whi ch set  of  ar bi t r at i on r ul es pr omul gat ed by t he AAA woul d be 
appl i cabl e.   Second,  at  or al  ar gument ,  counsel  f or  Al l st at e 
conceded t hat ,  as pr ovi ded f or  i n t he cont r act ,  t he par t i es went  
a " di f f er ent  r out e"  f or  t he ar bi t r at i on t han t hat  pr ovi ded by 
t he AAA by choosi ng t hei r  own ar bi t r at or s.   As such,  we concl ude 
t hat  no r ul es of  t he AAA ar e bi ndi ng on our  deci s i on.  
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evi dent  par t i al i t y  wher e t he di sput ed r el at i onshi p i s f ul l y  

di scl osed,  c i r cui t  cour t s must  r emove an ar bi t r at or  pr i or  t o t he 

ar bi t r at i on,  or  vacat e an ar bi t r at i on awar d under  

Wi s.  St at .  § 788. 10( 1) ( b)  when a r easonabl e per son woul d have 

ser i ous doubt s about  t he i mpar t i al i t y  of  t he ar bi t r at or ;  and ( 3)  

Ar bi t r at or s have no i nher ent  aut hor i t y t o di ct at e t he scope of  

di scover y and absent  an expr ess agr eement ,  t he par t i es ar e 

l i mi t ed t o t he pr ocedur e f or  deposi t i ons,  as descr i bed i n 

Wi s.  St at .  § 788. 07.    

¶64 Appl y i ng t he above st andar d,  we concl ude t hat   

Ar bi t r at or  Hi l l s ,  who ser ves as Al l st at e' s at t or ney on an 

ongoi ng basi s,  demonst r at ed evi dent  par t i al i t y  such t hat  t he 

ar bi t r at i on awar d must  be vacat ed;  t her ef or e,  we r ever se t he 

or der  of  t he c i r cui t  cour t  denyi ng t he mot i on t o vacat e and 

r emand t o t he c i r cui t  cour t  t o vacat e t he ar bi t r at i on awar d and 

or der  a new ar bi t r at i on.    

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s  r ever sed,  

and t he cause i s r emanded.  
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