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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    The St at e of  Wi sconsi n 

chal l enges t he cour t  of  appeal s deci s i on r ever si ng t he 

convi ct i on of  Tyr one Booker  ( Booker )  on t wo count s of  exposi ng a 

chi l d t o har mf ul  mat er i al s,  cont r ar y t o Wi s.  St at .  § 948. 11 

( 2003- 04) . 1  The cour t  of  appeal s concl uded t hat  t he evi dence was 

not  suf f i c i ent  t o sust ai n t he j ur y ' s ver di ct  because t he j ur y 

di d not  v i ew t he vi deo al l eged t o be " har mf ul  mat er i al , "  but  

i nst ead hear d onl y t he chi l dr en' s and a det ect i ve' s descr i pt i ons 

of  what  t hey saw.   We concl ude t hat  t he t est i mony t hat  depi ct ed 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.   
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t he cont ent  of  t he v i deo scenes shown t o t he chi l dr en was 

suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct  t hat  Booker  v i ol at ed 

§ 948. 11 by exposi ng chi l dr en t o har mf ul  mat er i al .   Accor di ngl y,  

we r ever se t he deci s i on of  t he cour t  of  appeal s i n t hat  r egar d.   

I .   BACKGROUND 

¶2 The r el evant  f act s ar e undi sput ed.   On December  17,  

2001,  Shequi l a and her  t wo f r i ends,  Sabr i na and Deana,  ski pped 

school  and went  t o v i s i t  Deana' s boyf r i end,  Dont a,  at  hi s home.   

At  t he t i me,  Shequi l a was 14,  and Sabr i na and Deana wer e 12 and 

13,  r espect i vel y .   When t hey ar r i ved at  Dont a' s apar t ment ,  

Booker ,  Dont a' s mot her ' s boyf r i end,  l et  t hem i nt o t he apar t ment .   

Deana asked Booker  wher e Dont a was and he t ol d her  Dont a had 

l ef t  but  woul d r et ur n soon.   The gi r l s sat  down i n t he l i v i ng 

r oom.   Booker  t hen t ol d t hem t hat  on a pr evi ous ni ght ,  when 

Deana and Sabr i na had vi s i t ed t he apar t ment ,  he had t aped t hem 

on vi deo wi t hout  t hei r  knowi ng i t .   He sai d he woul d show t hem 

t he t ape.   He br ought  a VCR and a v i deo casset t e l abel ed 

" Rober t "  f r om a bedr oom t o t he l i v i ng r oom.    

¶3 The " Rober t "  v i deo Booker  showed t he gi r l s  was a 

por nogr aphi c v i deo of  naked women and men engagi ng i n var i ous 

sexual  act s.   Accor di ng t o t he gi r l s '  t est i mony at  t r i al ,  Booker  

f ast - f or war ded t hr ough t he vi deo,  st oppi ng t o show var i ous 

scenes depi ct i ng naked women per f or mi ng f el l at i o on naked men.   

One of  t he gi r l s asked Booker  t o st op pl ayi ng t he vi deo,  and he 

di d.  

¶4 The gi r l s l at er  expl ai ned t hat  par t s of  t he v i deo t hey 

saw showed scenes of  women per f or mi ng f el l at i o on men,  a scene 
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of  a man dr essed as a secur i t y guar d r ecei v i ng f el l at i o f r om 

sever al  women dr essed as cheer l eader s and a scene of  a man and a 

woman havi ng peni s- t o- vagi na i nt er cour se.    

¶5 Shor t l y af t er  showi ng t he gi r l s t hese par t s  of  t he 

v i deot ape,  Booker  got  a phone cal l  f r om Dont a' s br ot her ' s 

daycar e.   He t ol d t he gi r l s t hey had t o go wi t h hi m t o pi ck up 

Dont a' s br ot her  because he coul d not  l eave t hem at  home al one.   

The gi r l s went  on f oot  wi t h Booker .   Af t er  r et r i evi ng t he l i t t l e 

boy f r om daycar e,  on t he way home,  Booker  pi cked up a t r ee 

br anch and t ol d t he gi r l s t hat  he woul d whi p t he l i t t l e boy wi t h 

i t  unl ess one of  t he gi r l s danced f or  hi m when t hey r et ur ned t o 

t he apar t ment .   Amongst  t hemsel ves,  t he gi r l s  pr ot est ed t hat  

t hey di d not  want  t o be t he one t o do i t ,  but  af t er  t he l i t t l e 

boy st ar t ed cr y i ng,  Shequi l a sai d she woul d dance.   When t hey 

ar r i ved back at  t he house,  Booker  put  on musi c  and t ol d Shequi l a 

t o dance.   Shequi l a began t o dance t o t he musi c,  and soon af t er ,  

Dont a ar r i ved.    

¶6 The t hr ee gi r l s went  wi t h Dont a i nt o hi s bedr oom.   

Booker  came t o t he bedr oom door  and sai d t o send Shequi l a back 

out ,  because she was not  f i ni shed danci ng.   Shequi l a obl i ged,  

and t hen r et ur ned t o t he bedr oom.   Booker  agai n r et ur ned t o t he 

bedr oom,  t hi s t i me t hr eat eni ng t o cal l  t he gi r l s '  par ent s or  t he 

pol i ce t o t el l  t hem t hat  t he gi r l s wer e ski ppi ng school  i f  t he 

gi r l s di d not  l eave.   He sai d he want ed one of  t he gi r l s t o go 

al one i n a r oom wi t h hi m,  and i f  someone di d i t ,  t he gi r l s woul d 

not  get  i n t r oubl e.   Shequi l a agr eed t o do i t  so t hat  t he gi r l s 

woul d not  get  i nt o t r oubl e,  but  t ol d hi m he coul d not  t ouch her .  
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¶7 When Booker  and Shequi l a wer e i n t he bedr oom al one,  he 

asked her  i f  she " was r eady"  and r emi nded her  t hat  he was goi ng 

t o cal l  " t he peopl e"  t o t el l  t hat  she had ski pped school  i f  she 

di d not  cooper at e.   He asked her  i f  she was goi ng t o t ake of f  

her  c l ot hes.   Shequi l a obl i ged and st r i pped down t o her  br a.   He 

t ol d her  t o l i e down,  and t hen he pushed her  l egs open and 

pr oceeded t o assaul t  her  by pr obi ng her  vagi nal  ar ea wi t h hi s 

t humb and mout h.    

¶8 At  t r i al ,  Shequi l a,  Sabr i na,  and Deana al l  t est i f i ed 

about  t he cont ent s of  t he v i deo t hat  Booker  showed t hem.   The 

i nvest i gat i ng det ect i ve,  who had vi ewed t he ent i r e v i deo,  al so 

descr i bed i t  i n det ai l .   The wi t nesses consi st ent l y descr i bed 

t he vi deo as consi st i ng of  mul t i pl e epi sodes,  al l  of  whi ch 

f ocused on var i ous sexual  act s,  as t he f ol l owi ng excer pt s f r om 

Shequi l a' s and t he t est i f y i ng det ect i ve' s t est i moni es 

i l l ust r at e.   Shequi l a t est i f i ed as f ol l ows:  

Q:  What  di d you see? 

Shequi l a:  A woman wi t h a man' s peni s i n her  mout h.  

Q:  The woman—— Descr i be t he scene you saw.   
You saw a peni s i n her  mout h;  i s  t hat  
r i ght ? 

Shequi l a:  Yes.  

Q:  Anybody wear i ng any t ype of  c l ot hi ng? 

Shequi l a:  No.  

Q:  I n t hat  scene nobody was wear i ng anyt hi ng? 

Shequi l a:  They had t ook i t  of f .  

Q:  So t he woman i s naked? 
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Shequi l a:  Yes.  

Q:  And t he man i s naked? 

Shequi l a:  Yes.    

Q:  So you see t hat  i mage on t hi s TV scr een;  
i s t hat  r i ght ?  

Shequi l a:  Yes.    

Q:  And descr i be what  happens t hen?  

Shequi l a:  He st opped i t ,  and he f ast - f or war ded i t  t o 
anot her  par t .  

Q:  And t hen what  happened? 

Shequi l a:  I t  was a par t  wi t h t he secur i t y guar d on 
i t .  

Q:  Par don? 

Shequi l a:  I t  showed a par t  wi t h a secur i t y guar d.  

Q:  And what  di d you see happeni ng wi t h t he 
secur i t y guar d?  

Shequi l a:  A woman.    

Q:  And what  di d you see happeni ng wi t h t he 
woman?  

Shequi l a:  She put  hi s peni s i n her  mout h.  

Q:  And t he woman,  what  was she dr essed l i ke,  
or  di d she have any cl ot hes on? 

Shequi l a:  Li ke cheer l eader s.   

Q:  When you say " l i ke cheer l eader s, "  do you 
mean l i ke a cheer l eadi ng out f i t ? 

Shequi l a:  Yes.  

Q:  When you say " t he woman, "  di d t he per son,  
t he f emal es depi ct ed,  di d t hey l ook—— 

 .  .  .   
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Shequi l a:  Li ke i n t hei r  t went i es.    

 .  .  .   

Q:  What  el se happened wi t h t hat  t ape;  what  
el se di d you see?  

Shequi l a:  He st opped i t  and f ast - f or war ded i t  t o 
anot her  par t .  

Q:  Descr i be what  you saw t hen?  

Shequi l a:  I t  was anot her  cheer l eader .   I t  was j ust  
one,  and i t  was a dude i n hi s bedr oom.    

Q:  And what  di d you see happen i n t hat  scene?  

Shequi l a:  They t ook t hey [ s i c]  c l ot hes of f ,  and she 
st ar t —— she had hi s peni s i n her  mout h.    

Q:  What  el se di d you see happen,  i f  anyt hi ng?  

Shequi l a:  He kept  st oppi ng i t  and f ast - f or war di ng i t  
t o cer t ai n k i nds of  par t s.    

Q:  Di d you ever  hear  any di al ogue i n t hi s 
f i l m?  

Shequi l a:  Yes.  

Q:  Li ke what  di d you hear ? 

Shequi l a:  Li ke moani ng sounds and st uf f .  

 .  .  .   

Q:  Di d you ever  hear  peopl e havi ng a 
conver sat i on? 

Shequi l a:  Yes.  

Q:  Li ke what  wer e t hey sayi ng? 

Shequi l a:  I  don' t  r emember .    

Q:  You don' t  r emember ? 

Shequi l a:  No.    
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Q:  To t he best  of  your  memor y,  di d i t  seem 
l i ke a conver sat i on about  sex? 

Shequi l a:  Yes.  

The det ect i ve t hen t est i f i ed:  

Q:  Let  me ask you t hi s,  how does t he 
vi deot ape begi n? 

Det ect i ve:  The vi deot ape r i ght  f r om t he st ar t  depi ct s 
a mal e and a f emal e engaged i n sexual  
i nt er cour se.    

Q:  What  t ype of  sexual  i nt er cour se? 

Det ect i ve:  Or al  sex.  

Q:  Meani ng what ? 

Det ect i ve:  Peni s t o—— Peni s t o mout h i nt er cour se.  

Q:  Di d you wat ch t he ent i r e t ape?   

Det ect i ve:  Yes.    

Q:  How many di f f er ent  scenes—— Let  me 
r ephr ase t hat .   How many di f f er ent  
epi sodes ar e on t he—— t hat  v i deot ape? 

Det ect i ve:  Ther e ar e f our t een separ at e epi sodes on 
t hi s t ape.    

Q:  And by epi sodes,  what  di f f er ent i at es one 
epi sode f r om anot her ? 

Det ect i ve:  Sexual  i nt er act i on wi t h di f f er ent  
i ndi v i dual s.   Each epi sode cont ai ned 
di f f er ent  i ndi v i dual s.   Each epi sode i s 
not  r epeat ed act s.    

Q:  Wi t h r espect  t o t he f i r st  epi sode,  you 
wat ched i t  al l ? 

Det ect i ve:  Yes.  

Q:  What  does i t  show? 
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Det ect i ve:  I t  shows naked mal es and a naked f emal e,  
and t her e' s f i nger  t o vagi na f ondl i ng.   
Ther e' s peni s t o mout h sexual  i nt er cour se.   
Ther e i s peni s t o vagi na i nt er cour se.   
Ther e i s f i nger  t o ani s [ s i c]  f ondl i ng,  
and t her e i s t he mal e mast ur bat i ng hi msel f  
t o t he poi nt  of  ej acul at i on on t he f emal e.    

Q:  That ' s t he f i r st  epi sode? 

Det ect i ve:  Yes.  

Q:  You wat ched f our t een ot her  epi sodes? 

Det ect i ve:  Yes.   

Q:  Ar e t hey al l  essent i al l y  t he same except  
i nvol v i ng di f f er ent  peopl e? 

Det ect i ve:  Yes.    

Q:  Descr i be what  t ype of  peopl e ar e—— what  
t ype,  i f  any,  c l ot hi ng was on any of  t he 
peopl e dur i ng any of  t hese epi sodes.  

Det ect i ve:  Yes.   The f i r st  epi sode was a mal e and a 
f emal e.   Af t er  t hat  t her e wer e var i at i ons 
on a cheer l eader  t heme.   Ther e' s 
cheer l eader  audi t i ons,  and t her e was al so 
a coupl e epi sodes i nvol v i ng a secur i t y 
guar d,  a f emal e dr essed as a cheer l eader .    

Q:  And i n t he epi sodes,  f or  exampl e,  
i nvol v i ng t he cheer l eader ,  what  woul d 
happen?  

Det ect i ve:  Ther e was ver y l i t t l e di al ogue,  but  she 
woul d be asked t o st ar t  danci ng,  r emove 
her  c l ot hes.   At  whi ch t i me t he mal e woul d 
begi n t o i nt er act  sexual l y wi t h her .  

Q:  How woul d each epi sode end? 

Det ect i ve:  Wi t h t he mal e mast ur bat i ng hi msel f  t o t he 
poi nt  of  ej acul at i on on t he f emal e.    

¶9 The vi deo was ent er ed i nt o evi dence but  was never  

pl ayed f or  t he j ur y.   Booker  never  chal l enged t he ci r cui t  
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cour t ' s  deci s i on t o pr esent  evi dence t o t he j ur y t hr ough t he 

t est i moni es of  t he v i ct i m- wi t nesses and t he det ect i ve who vi ewed 

t he t ape. 2  

¶10 The j ur y convi c t ed Booker  of  t wo count s of  second-

degr ee sexual  assaul t  and t wo count s of  exposi ng a chi l d t o 

har mf ul  mat er i al s.   Booker  appeal ed,  asser t i ng t hat  t her e was 

i nsuf f i c i ent  evi dence t o convi ct  hi m under  Wi s.  St at .  § 948. 11,  

of  exposi ng a chi l d t o har mf ul  mat er i al s. 3  He al l eged t hat  

because t he st at ut e r equi r ed t he j ur y t o f i nd t hat  t he v i deo i s 

pat ent l y of f ensi ve and has no ar t i st i c val ue when t aken as a 

whol e,  a j ur y must  act ual l y v i ew t he vi deo bef or e i t  coul d f i nd 

t hat  t he el ement s of  t he cr i me wer e pr oved.    

¶11 The cour t  of  appeal s agr eed wi t h Booker ' s r easoni ng,  

concl udi ng t hat  t her e was i nsuf f i c i ent  evi dence t o suppor t  t he 

f i ndi ngs of  gui l t  f or  exposi ng a chi l d t o har mf ul  mat er i al s.   

St at e v.  Booker ,  2005 WI  App 182,  ¶34,  286 Wi s.  2d 747,  704 

N. W. 2d 336.   I t  acknowl edged t hat  t he gi r l s '  and t he det ect i ve' s 

                                                 
2 Wi sconsi n St at .  § 910. 02 was ment i oned i n or al  ar gument ,  

al t hough i t  i s  not  r ef er enced i n ei t her  par t y ' s br i ef s.   I t  
pr ovi des:  

To pr ove t he cont ent  of  a wr i t i ng,  r ecor di ng or  
phot ogr aph,  t he or i gi nal  wr i t i ng,  r ecor di ng or  
phot ogr aph i s r equi r ed,  except  as ot her wi se pr ovi ded 
i n chs.  901 t o 911,  s.  137. 21,  or  by ot her  st at ut e.  

We wer e pr ovi ded wi t h no ar gument  or  c i t at i on t o aut hor i t y i n 
r egar d t o i t s appl i cat i on.   Ther ef or e,  we do not  addr ess 
§ 910. 02 f ur t her .   

3 Booker ' s convi ct i ons of  second- degr ee sexual  assaul t  ar e 
not  bef or e us on t hi s r evi ew.  
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t est i moni es at  t r i al  made i t  c l ear  t hat  t he t ape depi ct ed nudi t y 

and sexual l y expl i c i t  conduct .   I d.   However ,  not wi t hst andi ng 

t hat ,  t he cour t  of  appeal s concl uded t hat  what  r emai ned 

unanswer ed by t he evi dence pr esent ed was:   ( 1)  whet her  " t he t ape 

was pat ent l y of f ensi ve t o pr evai l i ng st andar ds i n t he adul t  

communi t y,  t aken as a whol e,  wi t h r espect  t o what  i s sui t abl e 

f or  chi l dr en" ;  and ( 2)  " whet her  t he t ape l acked any l i t er ar y,  

ar t i s t i c,  pol i t i cal ,  sci ent i f i c  or  educat i onal  val ue"  f or  

chi l dr en.   I d.   The deci s i on suggest ed t hat  because " no exper t  

wi t ness was cal l ed t o assi st  t he j ur y"  i n anal yzi ng " t he 

pr evai l i ng st andar ds i n Wi sconsi n"  r egar di ng appr opr i at e v i ewi ng 

mat er i al  f or  chi l dr en or  whet her  i t  " cont ai ned ser i ous ar t i st i c,  

pol i t i cal ,  sci ent i f i c  or  educat i onal  val ue f or  chi l dr en, "  t he 

j ur y was unabl e t o anal yze t he t ape accor di ng t o t he st at ut e' s 

r equi r ed t est s.   I d.   Consequent l y,  i t  concl uded t hat  

i nsuf f i c i ent  evi dence had been pr esent ed t o f i nd Booker  gui l t y  

of  exposi ng chi l dr en t o har mf ul  mat er i al s,  and i t  r ever sed t hose 

convi ct i ons.   I d.   We r evi ew t hat  por t i on of  t he cour t  of  

appeal s deci s i on.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶12 Our  r evi ew r equi r es us t o appl y Wi sconsi n st at ut es and 

t o r evi ew whet her  evi dence pr esent ed t o a j ur y was suf f i c i ent  t o 

suppor t  t he j ur y ' s ver di ct .   Appl i cat i on of  a st at ut e t o f act s 

i s a quest i on of  l aw,  subj ect  t o our  i ndependent  r evi ew.   

Taht i nen v.  MSI  I ns.  Co. ,  122 Wi s.  2d 158,  166,  361 N. W. 2d 673 

( 1985) .   We al so r evi ew as a quest i on of  l aw whet her  t he 



No.  2004AP1435- CR   

 

11 
 

evi dence pr esent ed t o a j ur y i s suf f i c i ent  t o sust ai n i t s 

ver di ct .   St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W. 2d 

752 ( 1990) .      

B.  Wi sconsi n St at .  § 948. 11   

¶13 Booker  was convi ct ed of  v i ol at i ng Wi s.  St at .  

§ 948. 11( 2) 4 because of  t he v i deo he showed t o t he gi r l s.   We 

begi n our  di scussi on by r evi ewi ng t he def i ni t i ons set  out  

i n § 948. 11( 1) . 5  Ther e i s a di f f er ence bet ween § 948. 11 and t he 

                                                 
4 Wi sconsi n St at .  § 948. 11( 2) ( a)  pr ovi des i n r el evant  par t :  

Whoever ,  wi t h knowl edge of  t he char act er  and 
cont ent  of  t he mat er i al ,  sel l s,  r ent s,  exhi bi t s,  
pl ays,  di st r i but es,  or  l oans t o a chi l d any har mf ul  
mat er i al ,  wi t h or  wi t hout  monet ar y consi der at i on,  i s  
gui l t y of  a Cl ass I  f el ony i f  any of  t he f ol l owi ng 
appl i es:  

1.  The per son knows or  r easonabl y shoul d know 
t hat  t he chi l d has not  at t ai ned t he age of  18 year s.  

2.  The per son has f ace- t o- f ace cont act  wi t h t he 
chi l d bef or e or  dur i ng t he sal e,  r ent al ,  exhi bi t ,  
pl ayi ng,  di st r i but i on,  or  l oan.  

5 Wi sconsi n St at .  § 948. 11 st at es,  i n per t i nent  par t :  

Exposing a child to harmful material or harmful 
descriptions or narrations.  ( 1)  DEFI NI TI ONS.   I n t hi s 
sect i on:   

.  .  .   

( ar )  " Har mf ul  mat er i al "  means:    

( 1)  Any pi ct ur e,  phot ogr aph,  dr awi ng,  scul pt ur e,  
mot i on pi ct ur e f i l m or  s i mi l ar  v i sual  r epr esent at i on 
or  i mage of  a per son or  por t i on of  t he human body t hat  
depi ct s nudi t y,  sexual l y expl i c i t  conduct ,  
sadomasochi st i c abuse,  physi cal  t or t ur e or  br ut al i t y 
and t hat  i s har mf ul  t o chi l dr en;  or   
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" obscene mat er i al  or  per f or mance"  st at ut e,  Wi s.  St at .  § 944. 21. 6  

Whi l e some of  t he l anguage i n t he t wo st at ut es i s s i mi l ar ,  

di st i nct i ons ar e cent r al  t o our  anal ysi s i n t hi s case.  
                                                                                                                                                             

.  .  .    

( b)  " Har mf ul  t o chi l dr en"  means t hat  qual i t y of  
any descr i pt i on,  nar r at i ve account  or  r epr esent at i on,  
i n what ever  f or m,  of  nudi t y,  sexual l y expl i c i t  
conduct ,  sexual  exci t ement ,  sadomasochi st i c abuse,  
physi cal  t or t ur e or  br ut al i t y,  when i t :   

1.  Pr edomi nant l y appeal s t o t he pr ur i ent ,  
shamef ul  or  mor bi d i nt er est  of  chi l dr en;   

2.  I s pat ent l y of f ensi ve t o pr evai l i ng st andar ds 
i n t he adul t  communi t y as a whol e wi t h r espect  t o what  
i s sui t abl e f or  chi l dr en;  and  

3.  Lacks ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  
sci ent i f i c  or  educat i onal  val ue f or  chi l dr en,  when 
t aken as a whol e.  

6 Wi sconsi n St at .  § 944. 21 st at es,  i n per t i nent  par t :  

Obscene material or performance.  ( 1)  The 
l egi s l at ur e i nt ends t hat  t he aut hor i t y t o pr osecut e 
v i ol at i ons of  t hi s sect i on shal l  be used pr i mar i l y t o 
combat  t he obsceni t y i ndust r y and shal l  never  be used 
f or  har assment  or  censor shi p pur poses agai nst  
mat er i al s or  per f or mances havi ng ser i ous ar t i st i c,  
l i t er ar y,  pol i t i cal ,  educat i onal  or  sci ent i f i c  val ue.   
The l egi s l at ur e f ur t her  i nt ends t hat  t he enf or cement  
of  t hi s sect i on shal l  be consi st ent  wi t h t he f i r st  
amendment  t o t he U. S.  const i t ut i on,  ar t i c l e I ,  sect i on 
3,  of  t he Wi sconsi n const i t ut i on and t he compel l i ng 
st at e i nt er est  i n pr ot ect i ng t he f r ee f l ow of  i deas.  

.  .  .   

( c)  " Obscene mat er i al "  means a wr i t i ng,  pi ct ur e,  
f i l m,  or  ot her  r ecor di ng t hat :  

1.  The aver age per son,  appl y i ng cont empor ar y 
communi t y st andar ds,  woul d f i nd appeal s t o t he 
pr ur i ent  i nt er est  i f  t aken as a whol e;   
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¶14 Bot h st at ut es r equi r e t he f act - f i nder  t o det er mi ne ( 1)  

i f  t he mat er i al  i s  of f ensi ve as compar ed wi t h communi t y 

st andar ds and ( 2)  whet her  t he mat er i al  has l i t er ar y,  ar t i s t i c,  

pol i t i cal ,  educat i onal  or  sci ent i f i c  val ue.   However ,  an 

i mpor t ant  di st i nct i on i s t hat  Wi s.  St at .  § 948. 11 speci f i es t hat  

t hese consi der at i ons r el at e t o whet her  t he mat er i al  of f ends 

communi t y st andar ds r egar di ng what  i s appr opr i at e f or  chi l dr en 

or  whet her  t he mat er i al  has val ue f or  chi l dr en.  

¶15 We di scussed t he di f f er ence bet ween Wi s.  St at .  

§ 948. 11 and gener al  obsceni t y st at ut es i n St at e v.  Thi el ,  183 

Wi s.  2d 505,  515 N. W. 2d 847 ( 1994) .   I n Thi el ,  t he def endant  was 

convi ct ed of  exhi bi t i ng har mf ul  mat er i al  t o a chi l d and,  among 

ot her  ar gument s,  cont ended t hat  § 948. 11 was over l y br oad i n 

v i ol at i on of  t he Fi r st  Amendment .   I d.  at  515.   The def endant  

ar gued t hat  t he st at ut e had t he " ef f ect  of  cr i mi nal l y puni shi ng 

t hose who exhi bi t ,  sel l ,  or  v i ew mat er i al "  pr ot ect ed by t he 

Fi r st  Amendment .   I d.  at  520.   We r ej ect ed t hat  ar gument  f or  t he 

f ol l owi ng r easons:   ( 1)  t he over br eadt h doct r i ne i s i nappl i cabl e 

when a l i mi t i ng const r uct i on wi l l  mai nt ai n t he l egi s l at i on' s 

const i t ut i onal  i nt egr i t y ( c i t i ng Br oadr i ck v.  Okl ahoma,  413 U. S.  

601,  613 ( 1973) ) ;  ( 2)  t he st at ut e i s r at i onal l y r el at ed t o t he 

compel l i ng st at e i nt er est  of  pr ot ect i ng t he wel l - bei ng of  

                                                                                                                                                             
2.  Under  cont empor ar y communi t y st andar ds,  

descr i bes or  shows sexual  conduct  i n a pat ent l y 
of f ensi ve way;  and  

3.  Lacks ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  
educat i onal  or  sci ent i f i c  val ue,  i f  t aken as a whol e.  
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chi l dr en;  and ( 3)  t he over br eadt h doct r i ne i s empl oyed onl y as a 

l ast  r esor t  ( c i t i ng New Yor k v.  Fer ber ,  458 U. S.  747,  769 

( 1982) ) .   Thi el ,  183 Wi s.  2d at  521.  

¶16 I n t he cour se of  our  anal ysi s,  wher ei n we concl uded 

t hat  Wi s.  St at .  § 948. 11 was not  over l y br oad,  we di scussed t he 

st at ut e' s hi st or y,  pur pose,  c l assi f i cat i on,  r el at i onshi p t o 

gener al  obsceni t y st at ut es and st at ut or y count er par t s i n ot her  

j ur i sdi ct i ons.   I d.  at  523- 36.   We not ed t hat  many st at es had 

enact ed l aws banni ng or  r est r i ct i ng t he f l ow of  obscene 

mat er i al s t o mi nor s and t hat  l aws pr ohi bi t i ng a per son f r om 

exposi ng chi l dr en t o mat er i al s deemed " obscene t o chi l dr en"  ar e 

" var i abl e obsceni t y st at ut es. "   I d.  at  523- 24.   We not ed t he 

l egi t i mat e pur pose,  as r ecogni zed by t he Uni t ed St at es Supr eme 

Cour t ,  of  var i abl e obsceni t y st at ut es:   " t o pr ot ect  t he physi cal  

and psychol ogi cal  wel l - bei ng of  chi l dr en .  .  .  and t o pr ot ect  

t hem f r om obsceni t y. "   I d.  ( c i t i ng Fer ber ,  458 U. S.  at  756- 57) .   

As has been done i n ot her  st at es,  t he Wi sconsi n l egi s l at ur e 

cr eat ed § 948. 11 by appr opr i at el y adopt i ng t he obsceni t y t est  of  

Mi l l er  v.  Cal i f or ni a,  413 U. S.  15 ( 1973) ,  t o cr eat e a var i abl e 

obsceni t y st at ut e.   Thi el ,  183 Wi s.  2d at  535.   We al so 

est abl i shed t hat  § 948. 11 has a dual  pur pose:   " ( 1)  t o pr ot ect  

mi nor s f r om mat er i al  har mf ul  t o t hem as a c l ass and ( 2)  t o 

pr ot ect  t he r i ght s of  par ent s t o super vi se t he devel opment  of  

t hei r  chi l dr en. "   I d.  at  524 ( c i t at i ons omi t t ed) .    

¶17 The i mpor t  of  t hi s anal ysi s f or  our  pur poses i n t he 

i mmedi at e case i s t he c l ear  di st i nct i on Thi el  makes bet ween t he 

st at ut or y el ement s of  har m and val ue of  par t i cul ar  mat er i al s i n 



No.  2004AP1435- CR   

 

15 
 

r egar d t o chi l dr en i n a var i abl e obsceni t y st at ut e when compar ed 

wi t h el ement s of  har m and val ue of  mat er i al  t o whi ch t he gener al  

obsceni t y st at ut es ar e appl i ed.   We expl ai ned how t o appl y Wi s.  

St at .  § 948. 11,  wi t h r egar d t o t he t hr ee f act or s necessar y t o 

pr ove mat er i al s ar e " har mf ul  t o chi l dr en. "   That  t est ,  as 

opposed t o t he t est  t hat  i s  used i n t he gener al  obsceni t y 

st at ut e,  anal yzes a mat er i al ' s  val ue or  har mf ul ness i n r egar d t o 

t he mi nor  or  mi nor s exposed t o i t :  

Di st i nct  f r om t hose cases i nvol v i ng t he commer ci al  
di spl ay of  mat er i al s t o a gener al ,  consumer  audi ence,  
t he l anguage of  sec.  948. 11 f ocuses upon t he 
af f i r mat i ve conduct  of  an i ndi v i dual  t owar d a speci f i c 
mi nor  or  mi nor s.   Ther ef or e,  an i ndi v i dual  v i ol at es 
t he st at ut e i f  he or  she,  awar e of  t he nat ur e of  t he 
mat er i al ,  knowi ngl y of f er s or  pr esent s f or  i nspect i on 
t o a speci f i c  mi nor  or  mi nor s mat er i al  def i ned as 
har mf ul  t o chi l dr en i n sec.  948. 11( 1) ( b) .  

I n sec.  948. 11( 1) ( b) ,  St at s. ,  t he l egi s l at ur e 
adapt ed t he Mi l l er  t est  of  obsceni t y t o pr oduce a 
def i ni t i on of  what  may be consi der ed har mf ul  t o 
chi l dr en.   The f i r st  t wo pr ongs of  t he t est ——appeal  t o 
pr ur i ent  i nt er est  and pat ent  of f ensi veness——ar e 
anal yzed by appl y i ng cont empor ar y communi t y st andar ds.   
However ,  t he t hi r d pr ong r equi r es a separ at e anal ysi s:   
does t he mat er i al  have l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  
or  sci ent i f i c  val ue?  The appr opr i at e st andar d at  t hi s 
poi nt  i s  " whet her  a r easonabl e per son woul d f i nd such 
val ue i n t he mat er i al ,  t aken as a whol e. "   Ther ef or e,  
t he appr opr i at e st andar d t o appl y under  t hi s st at ut e 
i s whet her  mat er i al  def i ned as har mf ul  has any ser i ous 
l i t er ar y,  ar t i s t i c,  pol i t i cal ,  sci ent i f i c ,  or  
educat i onal  val ue,  when t aken as a whol e.   Such val ue 
i s assessed by a r easonabl e mi nor  of  l i ke age t o t he 
mi nor  t o whom t he mat er i al  i s  exhi bi t ed.  

I d.  at  535- 36 ( c i t at i ons omi t t ed;  emphasi s i n or i gi nal ) .  

¶18 The quest i on Booker  pr esent s i s whet her  t he evi dence 

pr esent ed suf f i c i ent l y f ul f i l l s  t he t est  set  out  i n Thi el  such 
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t hat  a r easonabl e j ur y coul d f i nd beyond a r easonabl e doubt  t hat  

t he v i deo was " har mf ul  mat er i al "  as def i ned i n Wi s.  St at .  

§ 948. 11.   Under  Thi el ,  a j ur y i s r equi r ed t o consi der  

cont empor ar y communi t y st andar ds r egar di ng what  appeal s t o t he 

pr ur i ent  i nt er est s of  chi l dr en and whet her  mat er i al  i s  pat ent l y 

of f ensi ve t o t he adul t  communi t y ' s st andar ds of  what  i s 

appr opr i at e f or  chi l dr en.   I d.  at  535.   The j ur y al so had t o 

consi der  whet her  t he mat er i al  had some ot her  ser i ous val ue f or  

chi l dr en,  i n t hi s case f or  12-  t o 14- year - ol d chi l dr en.   I d.  at  

535- 36.   Wi t h t he st at ut e' s r equi r ement s and Thi el ' s  gui di ng 

pr i nci pl es f or  appl y i ng t hem i n mi nd,  we move on t o Booker ' s 

chal l enge t o t he suf f i c i ency of  t he evi dence pr esent ed t o t he 

j ur y.    

C.  Suf f i c i ency of  t he Evi dence 

 1.  Par t i es '  ar gument s 

¶19 Al t hough i t  was ent er ed i nt o evi dence,  t he v i deo was 

not  shown t o t he j ur y.   Booker  ar gues t hat  t hi s omi ssi on i s 

di sposi t i ve because t her e i s no sat i sf act or y subst i t ut e f or  

havi ng t he j ur y v i ew t he vi deo when i t  i s  deci di ng whet her  i t  i s  

" har mf ul  mat er i al "  t hat  i s  " har mf ul  t o chi l dr en. "   He cont ends 

t hat  t he j ur y coul d not  det er mi ne whet her  t he v i deo i s " pat ent l y 

of f ensi ve t o pr evai l i ng st andar ds i n t he adul t  communi t y as a 

whol e wi t h r espect  t o what  i s sui t abl e f or  chi l dr en"  and whet her  

t he v i deo " l acks ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  

sci ent i f i c  or  educat i onal  val ue f or  chi l dr en,  when t aken as a 

whol e"  wi t hout  act ual l y v i ewi ng t he par t s of  t he v i deo t hat  

al l egedl y const i t ut e t he " har mf ul  mat er i al . "   He ar gues t hat  
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descr i pt i ons of  i sol at ed i mages and sexual  act s f r om t he vi deo 

ar e not  suf f i c i ent  t o pr ove t he t hr ee f act or s necessar y t o make 

t he r equi r ed f i ndi ng under  Wi s.  St at .  § 948. 11.    

¶20 I n cont r ast ,  t he St at e ar gues t hat  t he pl ai n l anguage 

of  t he st at ut e does not  r equi r e t hat  t he St at e pr ove t hose 

f act or s wi t h di r ect  evi dence,  i . e. ,  by act ual l y showi ng t he 

vi deo t o t he j ur y.   I t  al so cont ends t hat ,  as t hi s cour t  

di scussed i n Thi el ,  see i d.  at  535, 7 Wi s.  St at .  § 948. 11 f ocuses 

on t he nat ur e of  t he mat er i al s,  whi ch need not  be ascer t ai ned 

t hr ough di r ect  v i ewi ng by t he f act - f i nder ,  but  may al so be 

ascer t ai ned f r om ot her s '  descr i pt i ons of  t he mat er i al s.    

¶21 The St at e al so asser t s t hat  t he " har mf ul  mat er i al "  

el ement  of  Wi s.  St at .  § 948. 11,  i . e. ,  t hat  t he mat er i al  has no 

l i t er ar y,  ar t i s t i c,  pol i t i cal ,  sci ent i f i c  or  educat i onal  val ue 

f or  chi l dr en and t hat  t he mat er i al  i s  " pat ent l y of f ensi ve t o 

pr evai l i ng st andar ds i n t he adul t  communi t y as a whol e wi t h 

r espect  t o what  i s sui t abl e f or  chi l dr en, "  can be met  by t he 

evi dence i n t hi s case.   I t  cont ends t hat  t he j ur y i s t he 

                                                 
7 The l anguage of  t he st at ut e r ef l ect s t he st at e' s 
compel l i ng i nt er est  t o pr ot ect  t he wel l - bei ng of  i t s 
yout h by exami ni ng t he nat ur e of  t he mat er i al s.   Once 
t he nat ur e of  t he mat er i al s i s deemed t o be har mf ul ,  
by appl i cat i on of  t he Mi l l er  t est ,  an i ndi v i dual  may 
not ——i n a pubi c or  pr i vat e f or um——sel l ,  l oan,  exhi bi t ,  
or  t r ansf er  har mf ul  mat er i al s t o mi nor s.   .  .  .   
Ther ef or e,  an i ndi v i dual  v i ol at es t he st at ut e i f  he or  
she,  awar e of  t he nat ur e of  t he mat er i al ,  knowi ngl y 
of f er s or  pr esent s f or  i nspect i on t o a speci f i c  mi nor  
or  mi nor s mat er i al  def i ned as har mf ul  t o chi l dr en i n 
sec.  948. 11( 1) ( b) .    

St at e v.  Thi el ,  183 Wi s.  2d 505,  534- 35,  515 N. W. 2d 847 ( 1994) .  
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appr opr i at e eval uat or  of  whet her  t hat  el ement  was pr oved by t he 

evi dence pr esent ed.   Ther ef or e,  no exper t  anal ysi s as t o 

communi t y st andar ds was necessar y t o pr ove t he mat er i al  

" pat ent l y of f ens i ve. "   Fi nal l y,  t he St at e emphasi zes t hat  Booker  

f ast - f or war ded t hr ough por t i ons of  t he v i deo t o show t he gi r l s 

t he scenes depi ct i ng f el l at i o and ot her  sexual  act s;  t her ef or e,  

t he mat er i al  t o whi ch t he gi r l s wer e exposed was sel ect ed 

speci f i cal l y f or  i t s  obscene and i nappr opr i at e cont ent .   

Accor di ngl y,  al t hough t he t est i f y i ng det ect i ve of f er ed a 

descr i pt i on of  t he ent i r e v i deo,  t he onl y evi dence necessar y t o 

sust ai n a gui l t y ver di ct  i s  t est i mony about  t he por t i ons of  t he 

v i deo act ual l y shown t o t he gi r l s.  

2.  Appl i cat i on of  t he l aw 

¶22 Evi dence i s i nsuf f i c i ent  t o suppor t  a convi ct i on onl y  

i f  t he evi dence,  when vi ewed most  f avor abl y t o t he St at e,  " i s so 

i nsuf f i c i ent  i n pr obat i ve val ue and f or ce t hat  i t  can be sai d as 

a mat t er  of  l aw t hat  no t r i er  of  f act ,  act i ng r easonabl y,  coul d 

have f ound gui l t  beyond a r easonabl e doubt . "   Poel l i nger ,  153 

Wi s.  2d at  501.   As t he cour t  of  appeal s r ecent l y not ed i n St at e 

v.  Sear cy,  2006 WI  App 8,  ___ Wi s.  2d ___,  709 N. W. 2d 497,  t he 

def endant  bear s a heavy bur den i n at t empt i ng t o convi nce a 

r evi ewi ng cour t  t o set  asi de a j ur y ' s ver di ct  on i nsuf f i c i ency 

of  t he evi dence gr ounds.   I d. ,  ¶22 ( c i t i ng St at e v.  Al l baugh,  

148 Wi s.  2d 807,  808- 09,  436 N. W. 2d 898 ( Ct .  App.  1989) ) .   

¶23 I n Booker ' s t r i al ,  t he gi r l s '  and t he det ect i ve' s 

t est i moni es r egar di ng t he cont ent  of  t he t ape wer e admi t t ed t o 

pr ove t he " har mf ul  mat er i al "  el ement  of  Wi s.  St at .  § 948. 11.   
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Al l  of  t he wi t nesses expl ai ned t hat  t he v i deo' s domi nant  f ocus 

was on nudi t y and expl i c i t  sexual  act s and suggest ed t hat  t he 

v i deo had no addi t i onal  pl ot  l i ne,  meani ngf ul  di al ogue or  ot her  

not abl e qual i t i es or  char act er i st i cs.   The gi r l s char act er i zed 

i t  as a " por no"  v i deo.   Thei r  descr i pt i ons of  what  t hey saw 

pr ovi ded t he j ur y wi t h expl i c i t  det ai l s of  t he cont ent s of  t he 

v i deo t hat  t he j ur y coul d use t o assess t he f i l m' s appeal  t o 

chi l dr en' s pr ur i ent  i nt er est s,  i t s  of f ensi veness t o communi t y 

st andar ds about  what  i s appr opr i at e f or  chi l dr en and i t s l ack of  

ot her  val ue f or  12-  t o 14- year - ol ds.   The j ur y was abl e t o make 

i t s own deci s i on as t o t he cr edi bi l i t y  of  t he wi t nesses.   

Poel l i nger ,  153 Wi s.  2d at  506.   

¶24 The Uni t ed St at es Supr eme Cour t ,  f eder al  cour t s,  and 

Wi sconsi n cour t s  ar e uni f or m i n concl udi ng t hat  quest i ons of  

whet her  mat er i al  appeal s t o pr ur i ent  i nt er est s,  sat i sf i es 

communi t y st andar ds f or  pot ent i al l y  obscene mat er i al  or  has 

l i t er ar y,  ar t i s t i c,  pol i t i cal ,  sci ent i f i c  or  educat i onal  val ue 

may be appr opr i at el y deci ded by a j ur y.   See Par i s Adul t  

Theat r e I  v.  Sl at on,  413 U. S.  49,  56 ( 1973)  ( hol di ng i n an 

obsceni t y case,  i t  was not  " er r or  t o f ai l  t o r equi r e ' exper t '  

af f i r mat i ve evi dence t hat  t he mat er i al s wer e obscene" ) ;  see al so 

Uni t ed St at es v.  Wi l d,  422 F. 2d 34 ( 2d Ci r .  1969)  ( hol di ng t hat  

i ssues of  pr ur i ent  appeal  and of f ensi veness t o cont empor ar y 

communi t y st andar ds wer e appr opr i at el y deci ded by a j ur y,  

not wi t hst andi ng t he l ack of  exper t  t est i mony) ;  St at e v.  Tee & 

Bee,  I nc. ,  229 Wi s.  2d 446,  452,  600 N. W. 2d 230 ( Ct .  App.  1999)  

( c i t i ng Smi t h v .  Uni t ed St at es,  431 U. S.  291,  305 ( 1977) )  
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( hol di ng i n an obsceni t y case t hat  " cont empor ar y communi t y 

st andar ds [ can]  be appl i ed by j ur i es i n accor dance wi t h t hei r  

own under st andi ng of  t he t ol er ance of  t he aver age per son i n 

t hei r  communi t y" .    

¶25 When we vi ew t he evi dence i n t hi s case most  f avor abl y 

t o t he St at e,  we concl ude t hat  a r easonabl e " t r i er  of  f act ,  

act i ng r easonabl y,  coul d have f ound gui l t  beyond a r easonabl e 

doubt , "  based on t he t est i mony pr esent ed.   Fi r st ,  t he j ur y coul d 

concl ude t hat  t he v i deo excer pt s,  as descr i bed,  pr edomi nant l y 

appeal  t o t he pr ur i ent  i nt er est s of  chi l dr en.   " Pr ur i ent "  i s  

def i ned as " ar ousi ng i nor di nat e or  unusual  sexual  desi r e. "   

Bl ack' s Law Di ct i onar y 1263 ( 8t h ed.  2004) .   The por t i ons of  t he 

v i deo t hat  Booker  showed t o t he gi r l s wer e consi st ent l y 

descr i bed as scene upon scene of  sexual  act s,  wi t h al l  scenes 

endi ng wi t h t he mal e mast ur bat i ng t o t he poi nt  of  ej acul at i on on 

t he f emal e.   

¶26 Second,  t he j ur y coul d concl ude t hat  t he v i deo i s 

pat ent l y of f ensi ve t o pr evai l i ng st andar ds i n t he adul t  

communi t y wi t h r egar d t o what  i s sui t abl e f or  chi l dr en.   Mot i on 

pi ct ur es t hat  depi ct  expl i c i t  sexual  mat er i al  har mf ul  t o mi nor s 

may not  be shown at  out door  t heat er s i f  t he scr een i s v i s i bl e 

f r om a publ i c s t r eet ,  s i dewal k,  t hor oughf ar e or  ot her  publ i c 

pl ace or  f r om pr i vat e pr oper t y wher e i t  can be obser ved by 

mi nor s.   Wi s.  St at .  § 134. 46( 2) .   Vi deos wi t h t he t ype of  

cont ent  descr i bed by t he wi t nesses ar e not  avai l abl e f or  r ent al  

t o mi nor  chi l dr en i n Wi sconsi n.   Vi deos showi ng expl i c i t  sexual  

act s ar e commonl y r at ed and r est r i ct ed so t hat  mi nor  chi l dr en 
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wi l l  not  be exposed t o t hem. 8  A j ur y coul d make a r easonabl e 

det er mi nat i on based on t he t est i mony pr esent ed at  t r i al  t hat  t he 

v i deo Booker  showed t he gi r l s i s  consi der ed by Wi sconsi n adul t s 

as unsui t abl e f or  chi l dr en.    

¶27 Thi r d,  t he j ur y  coul d concl ude t hat  t he v i deo excer pt s 

l acked ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  sci ent i f i c  or  

educat i onal  val ue f or  12-  t o 14- year - ol ds because not hi ng was 

shown except  epi sodes wi t h men and women engagi ng i n sexual  

act s.   Ther e was no evi dence t hat  t he v i deo had mer i t  f or  

chi l dr en of  t hese ages,  f or  any r eason.   And,  f or  t he same 

r easons t hat  t he ot her  par t s of  t he " har mf ul  mat er i al "  el ement  

can be met  by t he evi dence pr esent ed,  a r easonabl e t r i er  of  f act  

coul d concl ude f r om t he t est i mony t hat  t he v i deo was absol ut el y 

voi d of  ser i ous l i t er ar y,  ar t i s t i c ,  pol i t i cal ,  sci ent i f i c  or  

educat i onal  val ue f or  chi l dr en.    

¶28 The par t i es al so di scuss St at e v.  Tr ochi nski ,  2002 WI  

56,  253 Wi s.  2d 38,  644 N. W. 2d 891,  but  t hey di sagr ee as t o i t s 

r el evance t o t he i ssues pr esent ed i n t hi s case.   Tr ochi nski  

cent er ed on a def endant ' s no cont est  pl ea t o one count  of  

exposi ng a mi nor  t o har mf ul  mat er i al s i n v i ol at i on of  Wi s.  St at .  

§ 948. 11( 2) .   I d. ,  ¶1.   " Af t er  sent enci ng,  Tr ochi nski  f i l ed a 

post convi ct i on mot i on seeki ng t o wi t hdr aw hi s pl ea. "   I d.   He 

al l eged t hat  when he pl ed,  he di d not  under st and t he " har mf ul  t o 

                                                 
8 See Ki ds i n Mi nd websi t e,  ht t p: / / www. ki ds- i n- mi nd. com,  

movi e and vi deo r at i ngs i n r egar d t o sui t abi l i t y  f or  chi l dr en 
wi t h cont ent  r at ed f or  gr aphi c v i ol ence,  sex/ nudi t y,  and 
pr of ani t y.   I d.  ( l ast  v i s i t ed June 22,  2006) .  
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chi l dr en"  el ement  of  t he of f ense.   I d.   He sai d t hat  hi s t r i al  

counsel  di d not  advi se hi m t hat  t he St at e woul d have t o pr ove 

t hat  t he phot ogr aphs he gave t o t he 17- year - ol d gi r l 9 wer e 

" pat ent l y of f ensi ve t o pr evai l i ng communi t y st andar ds r egar di ng 

what  i s sui t abl e"  f or  a chi l d of  l i ke age and t hat  t he mat er i al  

" l acked ser i ous val ue when t aken as a whol e, "  f or  a chi l d of  

l i ke age.   I d. ,  ¶18.   He ar gued t hat  " because he di d not  

under st and how ' har mf ul  t o chi l dr en'  woul d be j udged by t he j ur y 

wi t h r espect  [ t o t he gi r l  t o whom he gave t he pi ct ur es] ,  he di d 

not  under st and t he meani ng of  t hat  el ement  when he ent er ed hi s 

pl ea. "   I d.    

¶29 We concl uded t hat  Tr ochi nski  had not  est abl i shed pr i ma 

f aci e pr oof  t hat  hi s pl ea was i nvol unt ar y or  unknowi ng.   I d. ,  

¶23.   The r ecor d r eveal ed t hat  Tr ochi nski  gave a mi nor  nude 

phot os of  hi msel f ,  an al l eged l et t er  f r om Pl aygi r l  magazi ne,  and 

a l et t er  t o t he mi nor  aski ng her  t o r evi ew hi s nude phot os.   We  

concl uded t hat  t he c i r cui t  cour t  di d not  er r  i n concl udi ng t hi s 

const i t ut ed a suf f i c i ent  f act ual  basi s t o suppor t  Tr ochi nski ' s  

pl ea.   I d. ,  ¶32.   

¶30 We concl ude t hat  t he pr ocedur al  post ur e of  Tr ochi nski  

causes i t  t o have l i t t l e r el evance.   We uphel d t he def endant ' s 

pl ea i n Tr ochi nski .   Tr ochi nski ' s  pl ea wai ved t he r i ght  t o have 

a j ur y det er mi ne whet her  showi ng t he pi ct ur es t o a chi l d 

                                                 
9 Tr ochi nski  al so gave si mi l ar  phot ogr aphs t o a 15- year - ol d 

gi r l .   That  char ge was dr opped as par t  of  t he pl ea agr eement .   
St at e v.  Tr ochi nski ,  2002 WI  56,  ¶7 n. 3,  253 Wi s.  2d 38,  644 
N. W. 2d 891.  
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v i ol at ed Wi s.  St at .  § 948. 11.   Ther ef or e,  our  di scussi on i n 

Tr ochi nski  f ocused on hi s knowi ng and vol unt ar y wai ver .   

Fur t her mor e,  al t hough bot h cases i nvol ve t he appl i cat i on of  

§ 948. 11,  Tr ochi nski  i nvol ved a pl ea,  a chi l d of  a di f f er ent  age 

and a f ew st i l l - l i f e phot os,  r at her  t han a j ur y ver di ct ,  12-  t o 

14- year - ol d chi l dr en and a v i deo showi ng act ual  f el l at i o,  sexual  

i nt er cour se,  mast ur bat i on t o t he poi nt  of  ej acul at i on,  and 

sexual  f ondl i ng of  var i ous t ypes.    

¶31 Accor di ngl y,  we concl ude t hat  t he evi dence submi t t ed 

t o t he j ur y was such t hat  a r easonabl e j ur y coul d have f ound 

beyond a r easonabl e doubt  t hat  Booker  v i ol at ed Wi s.  St at .  

§ 948. 11. 10 

I I I .   CONCLUSI ON 

¶32 We concl ude t hat  t he t est i mony t hat  depi ct ed t he 

cont ent  of  t he v i deo scenes shown t o t he chi l dr en was suf f i c i ent  

t o suppor t  t he j ur y ' s ver di ct  t hat  Booker  v i ol at ed Wi s.  St at .  

§ 948. 11 by exposi ng chi l dr en t o har mf ul  mat er i al .   Accor di ngl y,  

we r ever se t he deci s i on of  t he cour t  of  appeal s i n t hat  r egar d.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

 

                                                 
10 Thi s opi ni on does not  addr ess whet her  t he v i deo woul d 

cont r avene t he adul t  obsceni t y st at ut e,  Wi s.  St at .  § 944. 21.  
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¶33 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

t hat  t he convi ct i on shoul d be af f i r med.   I  wr i t e separ at el y 

because t wo subj ect s r ai sed by t he maj or i t y opi ni on r equi r e 

f ur t her  di scussi on.   Fi r st ,  I  di scuss St at e v.  Tr ochi nski ,  2002 

WI  56,  253 Wi s.  2d 38,  644 N. W. 2d 891,  and i t s r el evance t o t he 

i nst ant  case.   Second,  I  di scuss t he or i gi nal  wr i t i ng r ul e.  

I  

¶34 The par t i es di scuss t he Tr ochi nski  case at  l engt h and 

debat e i t s appl i cabi l i t y  t o t he case at  hand.    

¶35 I n Tr ochi nski ,  t hi s cour t  addr essed t he def endant ' s 

mot i on t o wi t hdr aw a no cont est  pl ea.   A no cont est  pl ea i s 

t r eat ed f or  cr i mi nal  l aw pur poses t he same as a gui l t y pl ea.    

¶36 When an accused pl eads gui l t y and admi t s gui l t ,  t he 

c i r cui t  cour t  must  det er mi ne whet her  a suf f i c i ent  f act ual  basi s 

exi st s f or  t he gui l t y pl ea. 1  At  a hear i ng on a mot i on t o 

wi t hdr aw a gui l t y pl ea af t er  sent enci ng,  an accused has t he 

                                                 
1 St at e v.  Thomas,  2000 WI  13,  ¶14,  232 Wi s.  2d 714,  605 

N. W. 2d 836.   The pur pose of  t hi s r ul e i s t o make sur e t hat  when 
a def endant  i s  pl eadi ng gui l t y,  he under st ands t he char ges 
agai nst  hi m and i s not  pl eadi ng gui l t y on f act s i nsuf f i c i ent  t o 
suppor t  t he char ges.   Whi t e v.  St at e,  85 Wi s.  2d 485,  491,  271 
N. W. 2d 97 ( 1978)  ( quot i ng McCar t hy v.  Uni t ed St at es,  394 U. S.  
459,  467 ( 1969) ) .  

See al so Wi s.  St at .  § 971. 08( 1)  ( 2003- 04) ,  whi ch st at es:  

( 1)  Bef or e t he cour t  accept s a pl ea of  gui l t y or  no 
cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

.  .  .  .  

( b)  Make such i nqui r y as sat i sf i es i t  t hat  t he 
def endant  i n f act  commi t t ed t he cr i me char ged.  
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bur den of  showi ng " mani f est  i nj ust i ce"  by c l ear  and convi nci ng 

evi dence.   One of  t he gr ounds f or  f i ndi ng mani f est  i nj ust i ce i s 

t hat  no f act ual  basi s f or  t he pl ea exi st s.   I n ot her  wor ds,  an 

accused has t he bur den t o show by cl ear  and convi nci ng evi dence 

t hat  no f act ual  basi s exi st s t o suppor t  t he concl usi on t hat  t he 

conduct  an accused admi t s act ual l y f al l s  wi t hi n t he char ge.   

Whi t e v.  St at e,  85 Wi s.  2d 485,  491,  271 N. W. 2d 97 ( 1978) .   

¶37 I t  i s  wi t hi n t he di scr et i on of  t he c i r cui t  cour t  t o 

det er mi ne whet her  an accused shoul d be per mi t t ed t o wi t hdr aw a 

gui l t y pl ea. 2  Ther ef or e,  an appel l at e cour t  wi l l  r ever se a 

c i r cui t  cour t ' s  deni al  of  an accused' s r equest  t o wi t hdr aw a 

gui l t y pl ea onl y  i f  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on. 3  Upon r evi ew of  a c i r cui t  cour t ' s  deni al  of  a mot i on 

t o wi t hdr aw a gui l t y pl ea,  an appel l at e cour t  i s  r equi r ed t o 

det er mi ne whet her  t he c i r cui t  cour t ' s  or der  was based on t he 

f act s and on a cor r ect  i nt er pr et at i on and appl i cat i on of  t he 

l aw.   

¶38 Tr ochi nski  was char ged wi t h showi ng a set  of  t en nude 

phot ogr aphs of  hi msel f  t o a gi r l  who was 17 year s and t hr ee 

mont hs ol d.   I n addi t i on,  t he def endant  gave t he 17- year - ol d a 

quest i onabl e copy of  a l et t er  f r om Pl aygi r l  i ndi cat i ng t hat  hi s  

nude phot os woul d be publ i shed,  and a l et t er  t o t he 17- year - ol d 

i nvi t i ng her  t o r evi ew t he phot os. 4  The i nf or mat i on char ged 
                                                 

2 Whi t e,  85 Wi s.  2d at  491.  

3 I d. ;  Hat cher  v.  St at e,  83 Wi s.  2d 559,  564,  266 N. W. 2d 320 
( 1978) .  

4 St at e v.  Tr ochi nski ,  2002 WI  56,  ¶5,  253 Wi s.  2d 38,  644 
N. W. 2d 891.  
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Tr ochi nski  wi t h t he same of f ense wi t h a 15- year - ol d gi r l .   

Pur suant  t o a pl ea agr eement ,  ( 1)  Tr ochi nski  pl eaded no cont est  

t o t he one char ge r el at i ng t o t he 17- year - ol d;  ( 2)  t he St at e 

di smi ssed t he count  r el at i ng t o t he 15- year - ol d;  and ( 3)  t he 

count  r el at i ng t o t he 15- year - ol d was t o be r ead i nt o t he r ecor d 

f or  pur poses of  sent enci ng. 5  At  t he pl ea hear i ng,  t he c i r cui t  

cour t  concl uded,  wi t hout  l ooki ng at  t he phot ogr aphs,  t hat  t her e 

was suf f i c i ent  evi dence t o suppor t  t he pl ea of  no cont est  t o t he 

char ge r el at i ng t o t he 17- year - ol d. 6 

¶39 Thi s cour t  concl uded i n Tr ochi nski  ( 1)  t hat  t he 

c i r cui t  cour t  coul d pr oper l y i mpl i edl y concl ude wi t hout  seei ng 

t he phot os t hat  t he f act s wer e suf f i c i ent  t o suppor t  t he pl ea;  

and ( 2)  t hat  af t er  v i ewi ng t he nude phot os t hi s cour t  coul d 

concl ude as a mat t er  of  l aw t hat  t he f act s wer e suf f i c i ent  t o 

suppor t  t he pl ea.   Thus,  t hi s cour t  concl uded t hat  t he c i r cui t  

cour t  had not  er r ed. 7  

                                                 
5 I d. ,  ¶¶8- 9.    

6 I d. ,  ¶50 ( Abr ahamson,  C. J. ,  di ssent i ng) .     

7 I  di ssent ed i n Tr ochi nski ,  concl udi ng t hat  t he c i r cui t  
cour t  commi t t ed an er r or  of  l aw t hat  t he f act s wer e suf f i c i ent  
t o suppor t  t he pl ea.   Tr ochi nski ,  253 Wi s.  2d 38,  ¶¶51- 58 
( Abr ahamson,  C. J. ,  di ssent i ng)  ( " The compl ai nt  and St at ement  of  
Pr obabl e Cause si mpl y st at e t hat  t he def endant  showed 
phot ogr aphs of  hi msel f  nude t o a young woman who was t hen 
sevent een year s and t hr ee mont hs of  age.   That ' s i t .   Not  al l  
nude phot os shown t o a per son over  t he age of  sevent een but  
bel ow t he age of  ei ght een vi ol at e t he st at ut e. " ) .   On r evi ewi ng 
t he ent i r e r ecor d,  I  f ur t her  concl uded t hat  t he f act s wer e not  
suf f i c i ent  t o suppor t  t he pl ea.   I d. ,  ¶¶58- 63 ( Abr ahamson,  C. J. ,  
di ssent i ng) .   I  st i l l  di sagr ee wi t h t he r esul t  i n Tr ochi nski .  
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¶40 The i nst ant  case i nvol ves a gui l t y ver di ct .   The par t s 

of  t he v i deot ape descr i bed i n t he t est i mony wer e of  a mor e 

of f ensi ve nat ur e t han t he phot os i n Tr ochi nski  and t he mi nor s 

wer e younger  t han t he 17- year - ol d who was t he basi s of  t he 

char ge t o whi ch Tr ochi nski  pl eaded no cont est .   I n t he i nst ant  

case t he mi nor s wer e 12,  13,  and 14 year s ol d.    

¶41 An appel l at e cour t  r evi ews t he j ur y ver di ct  t o 

det er mi ne whet her  t he evi dence was suf f i c i ent  t o suppor t  t he 

ver di ct .   When an appel l at e cour t  r evi ews t he suf f i c i ency of  t he 

evi dence i n suppor t  of  a j ur y gui l t y ver di ct ,  " t he t est  i s  not  

whet her  t hi s cour t  i s  convi nced of  t he gui l t  of  t he def endant  

beyond a r easonabl e doubt  but  whet her  t hi s cour t  can concl ude 

t he t r i er  of  f act s coul d,  act i ng r easonabl y,  be convi nced beyond 

r easonabl e doubt  of  such gui l t  f r om t he evi dence i t  had a r i ght  

t o bel i eve and accept  as t r ue.  .  .  .  [ The]  evi dence,  when 

consi der ed most  f avor abl y t o t he st at e,  must  be so i nsuf f i c i ent  

i n pr obat i ve val ue t hat  i t  can be sai d t hat  no t r i er  of  f act s,  

act i ng r easonabl y,  coul d be convi nced of  t he gui l t  of  t he 

def endant  beyond r easonabl e doubt . " 8  

¶42 The St at e ar gues t hat  t he v i deo i n t he pr esent  case 

was at  l east  as of f ensi ve as t he phot ogr aphs at  i ssue i n 

                                                 
8 St at e v.  Ri char dson,  44 Wi s.  2d 75,  77,  170 N. W. 2d 775 

( 1969) .   See al so St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  507- 08,  
451 N. W. 2d 752 ( 1990) .  
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Tr ochi nski  and i s suf f i c i ent  t o sust ai n a convi ct i on. 9  I  agr ee 

wi t h t he St at e.   

¶43 As I  see i t ,  i f  t he def endant  i n Tr ochi nski  coul d not  

pr ove by c l ear  and convi nci ng evi dence t hat  a descr i pt i on of  t he 

nude phot os was i nsuf f i c i ent  t o sat i sf y t he el ement s of  t he 

var i abl e obsceni t y st at ut e i n t he cont ext  of  a gui l t y pl ea,  t he 

def endant  i n t he i nst ant  case coul d not  show t hat  t he 

descr i pt i ons of  t he v i deo,  v i ewed most  f avor abl y t o t he St at e,  

ar e so l acki ng i n pr obat i ve val ue t hat  no r easonabl e t r i er  of  

f act  coul d be convi nced beyond r easonabl e doubt  t hat  t he 

el ement s of  t he var i abl e obsceni t y st at ut e wer e met .    

¶44 Even wi t hout  t he Tr ochi nski  deci s i on,  I  concl ude t hat  

t he evi dence i n t he i nst ant  case was suf f i c i ent  t o suppor t  t he 

gui l t y ver di ct  r eached by t he j ur y.  

I I  

¶45 I  al so concl ude t hat  t he or i gi nal  wr i t i ng r ul e ( Wi s.  

St at .  ch.  910)  may appl y t o t he v i deot ape i n t he i nst ant  case,  

t hough t he ci r cui t  cour t  mi ght  have r easonabl y concl uded t hat  

t her e i s a val i d except i on t o t he r ul e had i t  consi der ed t he 

i ssue.  

                                                 
9 The cour t  of  appeal s concl uded t hat  wi t hout  t he whol e 

t ape,  i t s l i t er ar y,  ar t i s t i c ,  and educat i onal  val ue coul d not  be 
ascer t ai ned.   " Had t he st at ut e r equi r ed onl y a f i ndi ng t hat  t he 
t ape cont ai ned of f ensi ve sexual l y expl i c i t  conduct ,  t hen per haps 
t he evi dence woul d have been suf f i c i ent . "   St at e v.  Booker ,  2005 
WI  App 182,  ¶34,  286 Wi s.  2d 747,  704 N. W. 2d 336.   I  do not  
addr ess t he i nt er pr et at i on and appl i cat i on of  t he st at ut e when 
onl y expl i c i t l y  sexual  mat er i al  ( not  t he whol e t ape)  i s shown t o 
t he v i ct i m.  
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¶46 I n t he i nst ant  case,  t he def endant  di d not  obj ect  t o 

t he t est i mony r egar di ng t he vi deot ape based on t he best  evi dence 

r ul e.   The or i gi nal  wr i t i ng r ul e was not  r ai sed on appeal ,  but  

was r ai sed by t hi s cour t . 10    

¶47 I  wr i t e t o r emi nd counsel  and t he bench t hat  Wi sconsi n 

does i ndeed have an or i gi nal  wr i t i ng r ul e,  even t hough t he r ul e 

has not  appear ed i n any r ecent  appel l at e cases. 11  For  a 

di scussi on and expl anat i on of  chapt er  910,  see t he Judi c i al  

Counci l  Commi t t ee' s and Feder al  Advi sor y Commi t t ee' s Not es 

pr i nt ed at  59 Wi s.  2d R350- 366.   

¶48 Under  Wi s.  St at .  § 910. 02,  " [ t ] o pr ove t he cont ent  of  

a wr i t i ng,  r ecor di ng or  phot ogr aph,  t he or i gi nal  wr i t i ng,  

r ecor di ng or  phot ogr aph i s r equi r ed,  except  as ot her wi se 

pr ovi ded i n chs.  901 t o 911,  s.  137. 21,  or  by ot her  st at ut e. "   A 

v i deot ape i s a phot ogr aph f or  t he pur poses of  chapt er  910. 12 

                                                 
10 See maj or i t y op. ,  ¶9 n. 2.  

11 7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce:  Wi sconsi n 
Evi dence § 1001. 1 ( 2006) ,  di scusses t he " myt h of  t he best  
evi dence r ul e"  and poi nt s out  t hat  nei t her  Wi sconsi n nor  f eder al  
l aw est abl i shes a gener al  hi er ar chy of  evi dence.   Pr of essor  
Bl i nka expl ai ns,  however ,  t hat  var i ous pr ovi s i ons i n chapt er  910 
of  t he st at ut es est abl i sh a r ul e of  pr ef er ence wi t h r egar d t o 
or i gi nal  wr i t i ngs,  r ecor di ngs,  and phot ogr aphs.   He pr edi ct s 
t hat  t echnol ogi cal  advances may cr eat e di f f i cul t i es wi t h t hi s 
r ul e i n t he near  f ut ur e.  

For  f ur t her  di scussi on of  t he or i gi nal  document  r ul e,  see 2 
John W.  St r ong,  McCor mi ck on Evi dence ch.  23 ( 5t h ed.  1999) .      

12 Wi s.  St at .  § 910. 01( 2)  ( " ' Phot ogr aphs'  i ncl ude st i l l  
phot ogr aphs,  X- r ay f i l ms,  and mot i on pi ct ur es. " ) .   A v i deot ape 
i s a f or m of  mot i on pi ct ur e.   See 7 Bl i nka,  supr a not e 11,  
§ 1001. 3.   A v i deot ape i s al so,  pr esumabl y,  a r ecor di ng.  



No.   2004AP1435- CR. ssa 

 

7 
 

¶49 The or i gi nal  wr i t i ng r ul e seems appl i cabl e i n t he 

i nst ant  case because t he St at e sought  t o pr ove t he cont ent  of  

t he v i deot ape.   That  i s,  t he St at e was r equi r ed t o pr ove t he 

cont ent  of  t he v i deot ape and t hat  t he cont ent  i s har mf ul  t o 

mi nor s as def i ned i n Wi s.  St at .  § 948. 11( 1) ( b) .   I  need not ,  and 

do not ,  r esol ve t he quest i on of  whet her  t he vol umi nous r ecor ds 

except i on or  any ot her  except i on t o t he or i gi nal  wr i t i ng r ul e 

woul d have appl i ed i n t he i nst ant  case.   See Wi s.  St at .  § 910. 06 

( cont ent  of  vol umi nous wr i t i ngs,  r ecor di ng,  or  phot ogr aphs may 

be pr esent ed i n summar y f or m) .   

¶50 I n sum,  I  wr i t e separ at el y t o expand upon t he maj or i t y 

opi ni on' s di scussi on of  t he Tr ochi nski  case and t o wr i t e about  

t he or i gi nal  wr i t i ng r ul e,  a r ul e t hat  may have been f or got t en 

as we mout h t he gener al l y accept ed pr oposi t i on t hat  Wi sconsi n 

does not  have a " best  evi dence r ul e. "  
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