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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  St at e of  

Wi sconsi n,  seeks r evi ew of  a publ i shed cour t  of  appeal s '  

deci s i on t hat  r ever sed a j udgment  convi ct i ng Tomas Payano- Roman 

of  possessi on of  her oi n. 1  The St at e asser t s t hat  t he cour t  of  

appeal s er r ed i n over t ur ni ng t he ci r cui t  cour t ' s det er mi nat i on 

t hat  t he admi ni st r at i on of  a l axat i ve t o Payano- Roman was not  a 

                                                 
1 See St at e v.  Payano- Roman,  2005 WI  App 118,  284 

Wi s.  2d 350,  701 N. W. 2d 72 ( r ever si ng a j udgment  of  t he c i r cui t  
cour t  f or  Mi l waukee Count y) .   Judge Cl ar e L.  Fi or enza pr esi ded 
over  t he suppr essi on and pl ea pr oceedi ngs i n t hi s case.     
Reser ve Judge Russel l  W.  St amper  pr esi ded at  sent enci ng.  
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gover nment  sear ch subj ect  t o t he Four t h Amendment .   I t  f ur t her  

asser t s t hat ,  even i f  admi ni st r at i on of  t he l axat i ve was a 

gover nment  sear ch,  t he sear ch was r easonabl e.  

¶2 We det er mi ne t hat  t he admi ni st r at i on of  t he l axat i ve 

t hat  r esul t ed i n t he r ecover y of  a baggi e of  her oi n f r om Payano-

Roman' s st ool  was a gover nment  sear ch.   However ,  we concl ude 

t hat  t he sear ch was r easonabl e.   Ther ef or e,  Payano- Roman' s 

Four t h Amendment  r i ght s wer e not  v i ol at ed.   We r ever se t he cour t  

of  appeal s.  

I  

¶3 The backgr ound f act s ar e t aken f r om t est i mony of f er ed 

at  t he suppr essi on hear i ng.   We r ef er ence addi t i onal  f act s f r om 

t he hear i ng as needed i n t he anal ysi s por t i on of  t hi s opi ni on.  

¶4 I n Apr i l  2002,  Mi l waukee Count y Deput y Sher i f f  Scot t  

St i f f  and Speci al  Agent  Cor ey Par ker  wer e conduct i ng 

sur vei l l ance of  a r esi dence at  1525 West  Mi t chel l  St r eet .   They 

had r ecei ved i nf or mat i on f r om an i nf or mant  t hat  a per son who 

went  by t he name " Mi ngo"  was t r af f i ck i ng cocai ne and possi bl y 

her oi n out  of  a Toyot a Ter cel  st at i on wagon,  l i cense pl at e 

number  T19401,  par ked out si de t he r esi dence.  

¶5 The of f i cer s obser ved a man mat chi ng t he i nf or mant ' s 

physi cal  descr i pt i on of  " Mi ngo"  come f r om t he r ear  of  t he 

r esi dence,  ent er  a vehi c l e wi t h anot her  i ndi v i dual ,  t hen access 

t he dr i ver ' s compar t ment  of  a Ter cel  wi t h l i cense pl at e number  

T19401.   The of f i cer s appr oached t he man,  who was Payano- Roman,  

and i dent i f i ed t hemsel ves as pol i ce.  
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¶6 Fr om appr oxi mat el y f our  t o s i x f eet  away,  Deput y St i f f  

obser ved Payano- Roman l ook at  hi m t hen put  a c l ear  pl ast i c 

baggi e cont ai ni ng a whi t e powder y or  chunky subst ance i nt o hi s 

mout h.   Based upon t he packagi ng of  t he subst ance,  St i f f  

bel i eved i t  was her oi n.   

¶7 Payano- Roman began swal l owi ng l ar ge amount s of  ai r  as 

i f  t o swal l ow t he baggi e.   The of f i cer s t ol d hi m t o spi t  out  t he 

baggi e,  and t hey at t empt ed t o r ecover  i t  but  wer e unsuccessf ul .   

They ar r est ed Payano- Roman f or  possessi on of  a cont r ol l ed 

subst ance and pl aced hi m i n handcuf f s.  

¶8 Deput y St i f f  cont act ed hi s super vi sor ,  who i ndi cat ed 

he woul d cal l  an ambul ance.   Af t er  t he ambul ance and a f i r e 

t r uck ar r i ved at  t he scene,  t he of f i cer s expl ai ned t o t he 

ambul ance per sonnel  and f i r ef i ght er s t hat  Payano- Roman had 

possi bl y swal l owed her oi n.   Payano- Roman was conveyed t o a 

hospi t al ,  and Deput y St i f f  r ode i n t he ambul ance wi t h hi m.   

¶9 The hospi t al  st af f  asked f or  i nf or mat i on so t hat  t hey 

coul d pr ovi de appr opr i at e medi cal  t r eat ment ,  and t he of f i cer s 

expl ai ned t o t he st af f  what  t hey had obser ved Payano- Roman 

i ngest .   Deput y St i f f  was t ol d by t he st af f  t hat  i t  was hospi t al  

pol i cy t o admi t  Payano- Roman f or  hi s saf et y because i t  coul d be 

f at al  i f  t he bag cont ai ni ng t he suspect ed her oi n br oke.   

Si mi l ar l y,  Agent  Par ker  was t ol d t hat  Payano- Roman was bei ng 

admi t t ed t o t he hospi t al  f or  possi bl e i ngest i on of  a cont r ol l ed 

subst ance t hat  coul d l ead t o an over dose.    
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¶10 Payano- Roman was event ual l y pl aced i n a pr i vat e 

hospi t al  r oom,  wher e he r emai ned handcuf f ed.   At  l east  one 

of f i cer  st ayed wi t h hi m at  al l  t i mes.   

¶11 St ar t i ng at  appr oxi mat el y 6: 00 or  7: 00 p. m. ,  Payano-

Roman was gi ven a cup of  a l i qui d l axat i ve cal l ed " Go Li ght l y"  

t o dr i nk ever y t went y or  t hi r t y mi nut es. 2  He di d not  speak 

Engl i sh,  but  a Spani sh- speaki ng nur se expl ai ned t o hi m how much 

of  t he l axat i ve he woul d have t o dr i nk over  a speci f i c  per i od of  

t i me.   Agent  Par ker ,  who spoke some Spani sh,  gave Payano- Roman 

t he l axat i ve appr oxi mat el y s i x t i mes,  t el l i ng hi m " her e you go,  

you got  t o t ake t hi s agai n. "    

¶12 The of f i cer s advi sed hospi t al  per sonnel  t hat  t hey 

want ed t o exami ne Payano- Roman' s st ool ,  and t he hospi t al  

pr ovi ded a por t abl e t oi l et .   The of f i cer s t ol d Payano- Roman t hat  

he had t o use t he por t abl e t oi l et  f or  def ecat i on.   Ear l y t he 

next  mor ni ng,  Payano- Roman had a bowel  movement  i n t he por t abl e 

t oi l et ,  whi l e one or  bot h of f i cer s obser ved hi m f r om j ust  

out s i de hi s hospi t al  r oom.   Agent  Par ker  exami ned Payano- Roman' s  

st ool  and r ecover ed t he baggi e.   The cont ent s i n t he baggi e wer e 

l at er  t est ed and det er mi ned t o be her oi n.  

¶13 The St at e char ged Payano- Roman wi t h possessi on of  

her oi n.   He f i l ed a mot i on seeki ng t o suppr ess t he evi dence,  

ar gui ng t hat  t he admi ni st r at i on of  t he l axat i ve const i t ut ed an 

unr easonabl e sear ch under  t he Four t h Amendment .   The St at e 

                                                 
2 The l axat i ve i s  spel l ed " Go Li ght l y"  i n por t i ons of  t he 

r ecor d.   I t  appear s t hat  t he pr oper  spel l i ng i s " GoLYTELY. "  
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ar gued t hat  t he Four t h Amendment  di d not  appl y because i t  was 

t he pr i vat e act i on of  hospi t al  per sonnel  t hat  al l owed t he 

of f i cer s t o f i nd and r ecover  t he her oi n.   The ci r cui t  cour t  

r ul ed t hat  Payano- Roman' s Four t h Amendment  r i ght s wer e not  

v i ol at ed because medi cal  per sonnel  made t he deci s i on t o 

admi ni st er  t he l axat i ve out  of  concer n f or  hi s heal t h.   Payano-

Roman t hen pl ed gui l t y but  appeal ed t he j udgment  of  convi ct i on.  

¶14 The cour t  of  appeal s r ever sed t he j udgment .   I t  

det er mi ned t hat  t he sear ch was gover nment  act i on because t he 

St at e f ai l ed t o i nt r oduce t est i mony f r om qual i f i ed medi cal  

per sonnel  demonst r at i ng t hat  t he admi ni st r at i on of  t he l axat i ve 

was necessar y t o pr ot ect  Payano- Roman' s heal t h.   Thus,  t he cour t  

r easoned,  t he onl y l ogi cal  concl usi on was t hat  t he l axat i ve was 

admi ni st er ed t o assi st  pol i ce i n r ecover i ng evi dence.   Appl y i ng 

a t hr ee- f act or  bal anci ng t est  f r om Wi nst on v.  Lee,  470 U. S.  753 

( 1985) ,  t he cour t  of  appeal s f ur t her  det er mi ned t hat  t he sear ch 

was unr easonabl e.   The St at e pet i t i oned f or  r evi ew.  

I I  

¶15 Thi s case pr esent s t wo i ssues:  ( 1)  whet her  t he 

admi ni st r at i on of  t he l axat i ve t hat  r esul t ed i n t he r ecover y of  

t he baggi e of  her oi n f r om Payano- Roman' s st ool  was a gover nment  

sear ch or  a pr i vat e sear ch,  and ( 2)  whet her ,  i f  t he sear ch was a 

gover nment  sear ch,  i t  was r easonabl e under  t he Four t h Amendment .  

¶16 We appl y a t wo- st ep st andar d of  r evi ew when r evi ewi ng 

t he mi xed quest i on of  l aw and f act  of  whet her  a sear ch i s a 

pr i vat e sear ch or  a gover nment  sear ch.   See St at e v.  Haj i cek,  

2001 WI  3,  ¶26,  240 Wi s.  2d 349,  620 N. W. 2d 781;  St at e v.  
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Mar t wi ck,  2000 WI  5,  ¶16,  231 Wi s.  2d 801,  604 N. W. 2d 552.   We 

wi l l  not  over t ur n t he c i r cui t  cour t ' s  f i ndi ngs of  evi dent i ar y or  

hi st or i cal  f act  unl ess c l ear l y er r oneous.   Haj i cek,  240 

Wi s.  2d 349,  ¶15.   However ,  we i ndependent l y det er mi ne t he 

ul t i mat e quest i on of  whet her  t he sear ch was a gover nment  sear ch 

or  a pr i vat e sear ch.   See i d.   Si mi l ar l y,  we appl y t he same t wo-

st ep st andar d t o t he quest i on of  t he r easonabl eness of  a sear ch.   

St at e v.  Tr ecr oci ,  2001 WI  App 126,  ¶23,  246 Wi s.  2d 261,  630 

N. W. 2d 555. 3 

I I I  

¶17 We t ur n t o addr ess whet her  t he admi ni st r at i on of  t he 

l axat i ve t hat  r esul t ed i n t he r ecover y of  t he baggi e of  her oi n 

f r om Payano- Roman' s st ool  const i t ut ed a gover nment  sear ch or  a 

pr i vat e sear ch.   Pr i vat e sear ches ar e not  subj ect  t o t he Four t h 

Amendment ' s pr ot ect i ons because t he Four t h Amendment  appl i es 

                                                 
3 I n St at e v.  Roger s,  148 Wi s.  2d 243,  247,  435 N. W. 2d 275 

( Ct .  App.  1988) ,  t he cour t  of  appeal s st at ed t hat  t he quest i on 
of  whet her  a sear ch i s a gover nment  sear ch or  a pr i vat e sear ch 
i s a f act ual  one,  not  t o be di st ur bed unl ess c l ear l y er r oneous.   
The cour t  i n Roger s c i t ed St at e v.  Bembenek,  111 Wi s.  2d 617,  
634,  331 N. W. 2d 616 ( Ct .  App.  1983) ,  f or  t hi s st andar d of  
r evi ew.   Bot h Roger s and Bembenek,  however ,  wer e deci ded bef or e 
t hi s cour t ' s  deci s i ons i n St at e v.  Haj i cek,  2001 WI  3,  ¶26,  240 
Wi s.  2d 349,  620 N. W. 2d 781,  and St at e v.  Mar t wi ck,  2000 WI  5,  
231 Wi s.  2d 801,  604 N. W. 2d 552.   Under  t he r easoni ng of  t hose 
deci s i ons whi ch per t ai n,  r espect i vel y,  t o whet her  a sear ch i s a 
pol i ce sear ch or  a pr obat i on sear ch and t o cur t i l age 
det er mi nat i ons,  t he t wo- par t  st andar d of  r evi ew shoul d appl y t o 
t he quest i on of  whet her  a sear ch i s a pr i vat e sear ch or  a 
gover nment  sear ch.   Thus,  t he Roger s and Bembenek 
char act er i zat i on of  t he quest i on as one onl y of  f act ,  not  t o be 
di st ur bed unl ess c l ear l y er r oneous,  i s no l onger  a compl et e 
st at ement  of  t he st andar d of  r evi ew.  
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onl y t o gover nment  act i on.   St at e v.  Roger s,  148 Wi s.  2d 243,  

246,  435 N. W. 2d 275 ( Ct .  App.  1988) ;  see al so Ski nner  v.  Rai l way 

Labor  Execut i ves'  Ass' n,  489 U. S.  602,  614 ( 1989) .  

¶18 The cour t  of  appeal s i n Roger s st at ed t hr ee 

r equi r ement s t hat  must  be met  f or  a sear ch t o be a pr i vat e 

sear ch:  

( 1)  t he pol i ce may not  i ni t i at e,  encour age or  
par t i c i pat e i n t he pr i vat e ent i t y ' s sear ch;  ( 2)  t he 
pr i vat e ent i t y must  engage i n t he act i v i t y t o f ur t her  
i t s own ends or  pur pose;  and ( 3)  t he pr i vat e ent i t y 
must  not  conduct  t he sear ch f or  t he pur pose of  
assi st i ng gover nment al  ef f or t s.  

Roger s,  148 Wi s.  2d at  246.    

¶19 Si mi l ar l y,  a sear ch may be deemed a gover nment  sear ch 

when i t  i s  a " j oi nt  endeavor "  bet ween pr i vat e and gover nment  

act or s:   " [ C] our t s whi ch have consi der ed combi ned ef f or t s of  a 

gover nment  of f i c i al  and a pr i vat e per son i n a sear ch hol d t hat  a 

sear ch i s subj ect  t o t he f our t h amendment  pr ohi bi t i on agai nst  an 

unr easonabl e sear ch i f  t he sear ch i s a j oi nt  endeavor  i nvol v i ng 

a pr i vat e per son and a gover nment  of f i c i al . "   St at e v.  Abdouch,  

434 N. W. 2d 317,  325- 26 ( Neb.  1989) ;  accor d Wayne R.  LaFave,  1 

Sear ch and Sei zur e § 1. 8( b) ,  at  263 ( 4t h ed.  2004)  ( " A sear ch 

wi l l  al so be deemed subj ect  t o Four t h Amendment  r est r i ct i ons i f  

i t  i s  a ' j oi nt  endeavor , '  i nvol v i ng bot h a pr i vat e per son and a 

gover nment  of f i c i al  .  .  .  . " )  ( f oot not e omi t t ed) .  

¶20 At  t he same t i me,  however ,  t he mer e pr esence of  a 

gover nment  of f i c i al  wi l l  not  necessar i l y  t r ansf or m a pr i vat e 

sear ch i nt o gover nment  act i on.   Roger s,  148 Wi s.  2d at  246;  see 

al so St at e v.  Thompson,  222 Wi s.  2d 179,  193,  585 N. W. 2d 905 
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( Ct .  App.  1998)  ( " of f i cer ' s pr esence dur i ng [ t he def endant ] ' s 

emer gency t r eat ment  and sur ger y di d not  .  .  .  const i t ut e a 

sear ch under  t he Four t h Amendment " ) .  

¶21 The quest i on of  whet her  a sear ch i s a pr i vat e sear ch 

or  a gover nment  sear ch i s one t hat  must  be answer ed t aki ng i nt o 

consi der at i on t he t ot al i t y of  t he c i r cumst ances.   Ski nner ,  489 

U. S.  at  614- 15;  Uni t ed St at es v.  Shahi d,  117 F. 3d 322,  325 ( 7t h 

Ci r .  1997) .      

¶22 The St at e asser t s t hat  t he cour t  of  appeal s f ai l ed t o 

r ecogni ze t hat  Payano- Roman had t he bur den of  pr ovi ng gover nment  

act i on.   When anal yzed pr oper l y,  t he St at e ar gues,  t he c i r cui t  

cour t ' s  " f i ndi ng"  t hat  t he admi ni st r at i on of  t he l axat i ve was a 

pr i vat e act i on i s not  c l ear l y er r oneous.    

¶23 We agr ee wi t h t he St at e t hat  Payano- Roman had t he 

bur den of  pr oof .   Once t he St at e r ai ses t he i ssue,  asser t i ng 

t hat  a sear ch i s a pr i vat e sear ch,  t he def endant  has t he bur den 

of  pr ovi ng by a pr eponder ance of  t he evi dence t hat  gover nment  

i nvol vement  i n a sear ch or  sei zur e br ought  i t  wi t hi n t he 

pr ot ect i ons of  t he Four t h Amendment .   The wei ght  of  aut hor i t y,  

i ncl udi ng Wi sconsi n aut hor i t y,  hol ds t hat  t he bur den i s on a 

def endant  not  t he St at e.   See Shahi d,  117 F. 3d at  325;  Uni t ed 

St at es v.  McAl l i s t er ,  18 F. 3d 1412,  1417 ( 7t h Ci r .  1994) ;  Uni t ed 

St at es v.  Reed,  15 F. 3d 928,  931 ( 9t h Ci r .  1994) ;  Uni t ed St at es 

v.  Fef f er ,  831 F. 2d 734,  739 ( 7t h Ci r .  1987) ;  Uni t ed St at es v.  

Col eman,  628 F. 2d 961,  965 ( 6t h Ci r .  1980) ;  Nor t on v.  St at e,  820 

S. W. 2d 272,  275 ( Ar k.  1991) ;  Wat er s v.  St at e,  575 A. 2d 1244,  

1247- 48 ( Md.  1990) ;  St at e v.  Cohen,  409 S. E. 2d 383,  385 ( S. C.  
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1991) ;  St at e v.  Wat t s,  750 P. 2d 1219,  1221 ( Ut ah 1988) ;  Roger s,  

148 Wi s.  2d at  247;  LaFave,  5 Sear ch and Sei zur e § 11. 2( b) ,  at  

48.  

¶24 However ,  t he c i r cui t  cour t ' s  det er mi nat i on of  whet her  

t he sear ch was a pr i vat e sear ch or  a gover nment  sear ch i s not  a 

f i ndi ng of  evi dent i ar y or  hi st or i cal  f act .   Rat her ,  i t  i s  

ul t i mat el y a quest i on of  l aw subj ect  t o i ndependent  appel l at e 

r evi ew.   Thus,  we must  r evi ew al l  of  t he f act s t o det er mi ne 

whet her  t he sear ch was a pr i vat e sear ch or  a gover nment  sear ch,  

def er r i ng t o t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  or  

evi dent i ar y f act  and keepi ng i n mi nd t hat  Payano- Roman bor e t he 

bur den of  pr oof  by a pr eponder ance of  t he evi dence.  

¶25 The ci r cui t  cour t  f ocused on whet her  i t  was t he 

of f i cer s or  t he hospi t al  st af f  who made t he det er mi nat i on t hat  

Payano- Roman shoul d be admi ni st er ed t he l axat i ve.   I t  f ound t hat  

t he of f i cer s di d not  di ct at e Payano- Roman' s t r eat ment  and t hat  

i t  was t he medi cal  st af f  who made t he deci s i on t o gi ve Payano-

Roman t he l axat i ve.   These ar e f i ndi ngs of  evi dent i ar y f act  

whi ch ar e suppor t ed by evi dence i n t he r ecor d and,  t her ef or e,  

not  c l ear l y er r oneous.   Al t hough t he St at e di d not  cal l  any 

hospi t al  per sonnel  as wi t nesses at  t he suppr essi on hear i ng,  bot h 

of f i cer s t est i f i ed t hat  t hey di d not  di r ect  hospi t al  per sonnel  

t o admi ni st er  t he l axat i ve t o Payano- Roman.   Deput y St i f f  al so 

t est i f i ed t hat  a nur se t ol d hi m i t  was nor mal  hospi t al  pr ocedur e 

" t o pr ovi de l i qui d .  .  .  t o swal l ow i n or der  t o def ecat e and 

pass .  .  .  what  [ Payano- Roman]  had swal l owed. "   Payano- Roman di d 

not  under cut  t hi s t est i mony.  
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¶26 However ,  t he c i r cui t  cour t ' s  ul t i mat e deci s i on on t he 

quest i on of  whet her  t he admi ni st r at i on of  t he l axat i ve was a 

pr i vat e sear ch or  a gover nment  sear ch does not  adequat el y 

account  f or  t he ext ent  t o whi ch pol i ce of f i cer s par t i c i pat ed i n 

t he sear ch.   I t  al so does not  f ul l y  r ecogni ze t hat  t he pol i ce 

and medi cal  st af f  wer e engaged i n a j oi nt  endeavor  wi t h a dual  

pur pose:   medi cal  t r eat ment  and t he r ecover y of  evi dence of  a 

cr i me.   

¶27 The ci r cui t  cour t ' s  f i ndi ngs of  f act  and t he of f i cer s '  

t est i mony est abl i sh t hat  t he c i r cumst ances sur r oundi ng t he 

sear ch i ncl uded t he f ol l owi ng: 4 

• Payano- Roman swal l owed t he dr ugs i n t he cour se of  a 

cr i mi nal  dr ug i nvest i gat i on of  whi ch he was t he t ar get .  

• He had been ar r est ed and was i n pol i ce cust ody at  t he 

t i me of  t he sear ch.  

• He r emai ned handcuf f ed except  when he had t o def ecat e or  

ur i nat e.   

• One or  mor e of f i cer s r emai ned wi t h Payano- Roman at  al l  

t i mes,  i ncl udi ng i n t he ambul ance on t he way t o t he 

hospi t al .  

• Al t hough medi cal  per sonnel  made t he det er mi nat i on t hat  

Payano- Roman shoul d r ecei ve t he l axat i ve,  Agent  Par ker  

di r ect l y par t i c i pat ed i n i t s admi ni st r at i on.   He 

t est i f i ed t hat  he gave t he l axat i ve t o Payano- Roman 

                                                 
4 Payano- Roman was al so a wi t ness at  t he suppr essi on 

hear i ng.   The ci r cui t  cour t  f ound t hat  hi s t est i mony was not  
cr edi bl e,  and we do not  r el y on i t .  
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appr oxi mat el y s i x t i mes,  t el l i ng Payano- Roman " her e you 

go,  you got  t o t ake t hi s agai n. "   

• The of f i cer s wer e concer ned wi t h Payano- Roman' s wel l -

bei ng,  but  al so i nt ent  on r ecover i ng t he her oi n as 

evi dence of  a cr i me.    

• I n l i ght  of  t he of f i cer s '  goal  t o r ecover  evi dence,  t hey 

r equest ed t hat  t hey be al l owed t o exami ne Payano- Roman' s 

st ool .   The hospi t al  st af f  t hen pr ovi ded a por t abl e 

t oi l et  f or  Payano- Roman' s hospi t al  r oom.  

• The of f i cer s t ol d Payano- Roman he had t o use t he por t abl e 

t oi l et  f or  def ecat i on,  obser ved hi s bowel  movement ,  t hen 

exami ned hi s st ool  and r ecover ed t he baggi e of  her oi n. 5   

¶28 Taki ng al l  of  t hese ci r cumst ances i nt o account ,  we 

det er mi ne t hat  Payano- Roman est abl i shed by a pr eponder ance of  

t he evi dence t hat  t he sear ch meet s t he t est  f or  a gover nment  

sear ch.   The t ot al i t y of  t he f act s shows t hat  t he of f i cer s and 

medi cal  per sonnel  wer e engaged i n a j oi nt  endeavor  t o speed t he 

passage of  t he baggi e of  dr ugs t hr ough Payano- Roman' s syst em.   

The admi ni st r at i on of  t he l axat i ve had a dual  pur pose,  medi cal  

                                                 
5 Thi s f act  suggest s t hat ,  by t he t i me Payano- Roman 

def ecat ed i n t he por t abl e t oi l et  i f  not  bef or e,  t he f ocus of  t he 
l axat i ve' s admi ni st r at i on had become r ecover y of  t he evi dence,  
not  concer n f or  hi s heal t h.   We not e t hat  t he St at e poi nt s t o no 
evi dence i n t he r ecor d showi ng whet her  ( and,  i f  so,  when)  
medi cal  per sonnel  exami ned t he baggi e t o det er mi ne whet her  i t  
had r upt ur ed and whet her  any addi t i onal  cour se of  act i on may 
have been medi cal l y i ndi cat ed.  
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t r eat ment  and t he r ecover y of  evi dence of  a cr i me. 6  Mor eover ,  

Agent  Par ker  di r ect l y par t i c i pat ed i n t he admi ni st r at i on of  t he 

l axat i ve t o Payano- Roman.   Thi s i s not  a case i nvol v i ng t he 

" mer e pr esence"  of  a pol i ce of f i cer .  

¶29 Ther e can be no quest i on on t hi s r ecor d t hat  one 

pur pose of  t he l axat i ve pr ocedur e was medi cal  t r eat ment .   

However ,  when we consi der  al l  t he c i r cumst ances of  t hi s case,  we 

concl ude t hat  t he medi cal  pur pose of  t he pr ocedur e cannot  

i nsul at e t he s i mul t aneous evi dence- gat her i ng pur pose f r om Four t h 

Amendment  scr ut i ny.  

I V 

¶30 Because we have det er mi ned t hat  t he sear ch was a 

gover nment  sear ch,  we must  addr ess t he quest i on of  whet her  i t  

was r easonabl e under  t he Four t h Amendment .   The of f i cer s made no 

at t empt  t o obt ai n a war r ant  t o sear ch Payano- Roman.   War r ant l ess 

sear ches ar e per  se unr easonabl e under  t he Four t h Amendment  

subj ect  t o cer t ai n except i ons t hat  ar e " j eal ousl y and car ef ul l y 

dr awn. "   St at e v.  Boggess,  115 Wi s.  2d 443,  449,  340 N. W. 2d 516 

( 1983)  ( quot i ng Jones v.  Uni t ed St at es,  357 U. S.  493,  499 

( 1958) ) .   The gover nment  bear s t he bur den of  pr ovi ng t hat  a 

war r ant l ess sear ch f al l s wi t hi n one of  t he nar r owl y dr awn 

except i ons.   St at e v.  Rome,  2000 WI  App 243,  ¶11,  239 

Wi s.  2d 491,  620 N. W. 2d 225.  

                                                 
6 Cf .  St at e v.  Jenki ns,  80 Wi s.  2d 426,  433- 34,  259 

N. W. 2d 109 ( 1977)  ( hol di ng t hat  wher e a bl ood t est  i s  t aken at  
t he r equest  of  a physi c i an " sol el y"  f or  di agnost i c pur poses,  
t her e i s no sear ch and sei zur e wi t hi n t he meani ng of  t he Four t h 
Amendment ) .  
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¶31 One of  t he except i ons t o t he war r ant  r equi r ement  i s a 

sear ch i nci dent  t o a l awf ul  ar r est .   Ler oux v.  St at e  58 

Wi s.  2d 671,  688,  207 N. W. 2d 589 ( 1973) ;  Rome,  239 Wi s.  2d 491,  

¶11;  see al so Wi s.  St at .  § 968. 11 ( 2003- 04) . 7  A l awf ul  ar r est  

gi ves r i se t o hei ght ened concer ns t hat  may j ust i f y a war r ant l ess 

sear ch,  i ncl udi ng t he need t o di scover  and pr eser ve evi dence.   

St at e v.  Pal l one,  2000 WI  77,  ¶32,  236 Wi s.  2d 162,  180,  613 

N. W. 2d 568.  

¶32 Anot her  except i on t o t he war r ant  r equi r ement  i s 

exi gent  c i r cumst ances.   Thi s except i on r equi r es an i nqui r y i nt o 

whet her  of f i cer s  mi ght  r easonabl y have bel i eved t hat  t hey wer e 

conf r ont ed wi t h an emer gency,  i n whi ch t he del ay necessar y t o 

obt ai n a war r ant ,  under  t he c i r cumst ances,  t hr eat ened t he 

dest r uct i on of  evi dence.   St at e v.  Faust ,  2004 WI  99,  ¶12,  274 

Wi s.  2d 183,  682 N. W. 2d 371.  

                                                 
7 Wi sconsi n St at .  § 968. 11 pr ovi des as f ol l ows:  

Scope of  sear ch i nci dent  t o l awf ul  ar r est .   When 
a l awf ul  ar r est  i s  made,  a l aw enf or cement  of f i cer  may 
r easonabl y sear ch t he per son ar r est ed and an ar ea 
wi t hi n such per son' s i mmedi at e pr esence f or  t he 
pur pose of :  

.  .  .  .  

( 3)  Di scover i ng and sei z i ng t he f r ui t s of  t he 
cr i me;  or  

( 4)  Di scover i ng and sei z i ng any i nst r ument s,  
ar t i c l es or  t hi ngs whi ch may have been used i n t he 
commi ssi on of ,  or  whi ch may const i t ut e evi dence of ,  
t he of f ense.  
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¶33 The r ecor d i s  uncl ear  as t o whet her  t he of f i cer s 

r easonabl y bel i eved t hat  t hey wer e conf r ont ed wi t h an emer gency,  

i n whi ch t he del ay necessar y t o obt ai n a war r ant  t hr eat ened t he 

dest r uct i on of  evi dence.   However ,  t he par t i es no l onger  di sput e 

whet her  Payano- Roman was under  l awf ul  ar r est  at  t he t i me of  t he 

sear ch.   Thus,  at  l east  one except i on t o t he war r ant  r equi r ement  

i s pr esent . 8 

¶34 St i l l ,  t hi s does not  end our  i nqui r y.   The scope and 

nat ur e of  a war r ant l ess sear ch f i t t i ng one of  t he war r ant  

except i ons must  meet  t he r easonabl eness r equi r ement s of  t he 

Four t h Amendment .   See Ler oux,  58 Wi s.  2d at  688.  

¶35 Rel yi ng pr i mar i l y  on a case i nvol v i ng a bor der  sear ch, 9 

t he St at e asser t s t hat  t he use of  t he l axat i ve was r easonabl e 

because t he St at e was ent i t l ed t o det ai n Payano- Roman unt i l  he 

had a bowel  movement .   However ,  bor der  sear ch j ur i spr udence i s 

not  di sposi t i ve because " t he Four t h Amendment ' s bal ance of  

r easonabl eness i s qual i t at i vel y di f f er ent  at  t he i nt er nat i onal  

bor der  t han i n t he i nt er i or . "   Uni t ed St at es v.  Mont oya de 

Her nandez,  473 U. S.  531,  538 ( 1985) ;  see al so,  e. g. ,  Tor r es v.  

Puer t o Ri co,  442 U. S.  465,  473 ( 1979) ;  Uni t ed St at es v.  Ramsey,  

                                                 
8 Because one except i on t o t he war r ant  r equi r ement  i s 

suf f i c i ent ,  we need not  r el y on t he exi gent  c i r cumst ances 
except i on.   The di ssent  concedes t hat  a sear ch i nci dent  t o 
ar r est  i s  except ed f r om t he war r ant  r equi r ement  i f  t he sear ch 
was r easonabl e under  t he c i r cumst ances.   Di ssent ,  ¶78.    

9 Uni t ed St at es v.  Adekunl e,  980 F. 2d 985 ( 5t h Ci r .  1992) ,  
vacat ed i n par t ,  r evi sed and r ei nst at ed as r evi sed,  2 F. 3d 559 
( 5t h Ci r .  1993) .  



No.  2004AP1029- CR   

 

15 
 

431 U. S.  606,  620 ( 1977) .   Mor eover ,  t he of f i cer s her e di d not  

s i mpl y det ai n Payano- Roman unt i l  he had a bowel  movement .   

Rat her ,  he was gi ven a l axat i ve t hat  r esul t ed i n t he r ecover y of  

t he baggi e of  her oi n f r om hi s st ool .  

¶36 Mor e hel pf ul  t han bor der  sear ch j ur i spr udence i s 

Wi nst on v.  Lee,  470 U. S.  753 ( 1985) ,  t he case under  whi ch t he 

St at e makes i t s backup ar gument .   The cour t  of  appeal s anal yzed 

t he r easonabl eness of  t he sear ch under  Wi nst on,  as does Payano-

Roman.  

¶37 I n Wi nst on,  t he Uni t ed St at es Supr eme Cour t  appl i ed a 

t hr ee- f act or  bal anci ng t est  t o det er mi ne t he r easonabl eness of  a 

sear ch i nvol v i ng a medi cal  pr ocedur e t hat  i nt r uded on a cr i mi nal  

suspect ' s bodi l y i nt egr i t y.   Under  t hat  t est ,  cour t s exami ne ( 1)  

t he ext ent  t o whi ch t he pr ocedur e may t hr eat en t he saf et y or  

heal t h of  t he i ndi v i dual  and ( 2)  t he ext ent  of  t he i nt r usi on 

upon t he i ndi v i dual ' s di gni t ar y i nt er est s i n per sonal  pr i vacy 

and bodi l y i nt egr i t y.   Wi nst on,  470 U. S.  at  761- 62.   They t hen 

wei gh t hese t wo f act or s agai nst  ( 3)  t he communi t y ' s i nt er est  i n 

f ai r l y  and accur at el y det er mi ni ng gui l t  or  i nnocence.   I d.  at  

762. 10  The bal ance " i s a del i cat e one admi t t i ng of  f ew 

cat egor i cal  answer s. "   I d.  at  760.  

                                                 
10 Wi nst on v.  Lee,  470 U. S.  753 ( 1985) ,  i nvol ved t he 

quest i on of  whet her  a st at e coul d compel  a suspect  t o under go 
sur ger y t o r emove a bul l et  bel i eved t o be evi dence of  a cr i me.   
Wi nst on,  470 U. S.  at  756,  758.   Removal  of  t he bul l et  was 
nei t her  somet hi ng t he suspect  want ed nor ,  appar ent l y,  medi cal l y  
pr escr i bed.    
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¶38 We agr ee wi t h t he cour t  of  appeal s,  Payano- Roman,  and 

t he St at e i n i t s backup ar gument  t hat  Wi nst on pr ovi des a usef ul  

f r amewor k f or  t he case at  bar .   The Wi nst on t est  r ecogni zes t hat  

" [ t ] he over r i di ng f unct i on of  t he Four t h Amendment  i s t o pr ot ect  

per sonal  pr i vacy and di gni t y agai nst  unwar r ant ed i nt r usi on by 

t he St at e. "   Wi nst on,  470 U. S.  at  760 ( quot i ng Schmer ber  v.  

Cal i f or ni a,  384 U. S.  757,  767 ( 1966) ) .   The Four t h Amendment  

nei t her  f or bi ds nor  per mi t s al l  bodi l y i nt r usi ons.   Wi nst on,  470 

U. S.  at  760.   Rat her ,  t he Amendment ' s f unct i on i s t o const r ai n 

agai nst  i nt r usi ons " whi ch ar e not  j ust i f i ed i n t he 

c i r cumst ances,  or  whi ch ar e made i n an i mpr oper  manner . "   I d.  

( quot i ng Schmer ber ,  384 U. S.  at  768) .  

¶39 Ot her  cour t s have appl i ed Wi nst on t o det er mi ne t he 

r easonabl eness of  a sear ch i nvol v i ng a medi cal  pr ocedur e t hat  

i nt r udes on an i ndi v i dual ' s bodi l y i nt egr i t y. 11  One usef ul  

exampl e i s t he I owa Supr eme Cour t ' s  deci s i on i n St at e v.  St r ong,  

493 N. W. 2d 834 ( I owa 1992) .  

¶40 I n St r ong,  pol i ce obser ved t he def endant  pl ace some 

smal l  obj ect s i n hi s mout h as t hey appr oached hi m t o i nvest i gat e 

a f i ght .   St r ong,  493 N. W. 2d at  835.   The def endant  event ual l y 

                                                 
11 Uni t ed St at es v.  Husband,  226 F. 3d 626,  630- 33 ( 7t h Ci r .  

2000) ;  St at e v.  St r ong,  493 N. W. 2d 834 ( I owa 1992) ;  Hendr i x v.  
St at e,  843 So.  2d 1003,  1005- 06,  1008- 10 ( Fl a.  Di st .  Ct .  App.  
2003) .   For  addi t i onal  cases i nvol v i ng Four t h Amendment  
chal l enges t o t he admi ssi bi l i t y  of  evi dence under  r el at ed 
f act ual  scenar i os,  see Uni t ed St at es v.  Nel son,  36 F. 3d 758 ( 8t h 
Ci r .  1994) ,  Uni t ed St at es v.  Bor char dt ,  809 F. 2d 1115 ( 5t h Ci r .  
1987) ,  Peopl e v.  Br acamont e,  540 P. 2d 624 ( Cal .  1975) ,  and St at e 
v.  Br ockman,  439 N. W. 2d 84 ( Neb.  1989) .  
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swal l owed t he obj ect s but  t he of f i cer s wer e abl e t o see sever al  

smal l  pi eces of  a r ock- l i ke subst ance t hat  appear ed t o be cr ack 

cocai ne.   I d.   The def endant  t hen admi t t ed t hat  he had swal l owed 

cr ack cocai ne.   I d.   The of f i cer s t ook hi m t o t he hospi t al  and,  

wi t hout  obt ai ni ng a war r ant ,  r equest ed t hat  medi cal  per sonnel  

pump hi s st omach.   I d.   The cr ack cocai ne was r ecover ed as a 

r esul t  of  t he st omach pumpi ng.   I d.  

¶41 The cour t  det er mi ned t hat  t he case i mpl i cat ed bot h t he 

exi gent - c i r cumst ances and sear ch- i nci dent - t o- ar r est  except i ons 

t o t he war r ant  r equi r ement . 12  I d.  at  836- 37.   However ,  t he cour t  

expl ai ned,  t hat  det er mi nat i on di d not  end i t s anal ysi s:   " When 

t he war r ant l ess sear ch i nvol ves an i nt r usi on i nt o t he body,  a 

mor e demandi ng t est  must  be met . "   I d.  at  837.   " We must  be 

sat i sf i ed t hat  t he met hod chosen t o sear ch [ t he def endant ] ' s  

st omach cont ent s was r easonabl e. "   I d.   Accor di ngl y,  t he cour t  

appl i ed t he Wi nst on f act or s.   See i d.  at  837- 38.   I t  concl uded 

t her e was no Four t h Amendment  v i ol at i on af t er  consi der i ng al l  

t he c i r cumst ances.   I d.  at  838.  

¶42 Li ke t he I owa Supr eme Cour t ,  we concl ude t hat  even 

when one or  mor e of  t he war r ant  except i ons i s pr esent ,  an 

i nt r usi on i nt o t he body demands somet hi ng mor e:   The scope and 

nat ur e of  t he i nt r usi on must  be r easonabl e.   The r easonabl eness 

of  a sear ch depends upon al l  of  t he c i r cumst ances,  see,  e. g. ,  

St at e v.  Rewol i nski ,  159 Wi s.  2d 1,  13,  464 N. W. 2d 401 ( 1990) ,  

                                                 
12 One di f f er ence bet ween St r ong and t he case at  bar  i s t hat  

i n St r ong t he dr ugs t hat  t he def endant  swal l owed wer e not  i n a 
cont ai ner .  
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and t he Wi nst on f act or s hel p i nf or m t he r easonabl eness i nqui r y.   

The St at e bear s t he bur den of  pr oof  as t o t he r easonabl eness of  

t he sear ch. 13 

¶43 Appl y i ng t he f act or s of  Wi nst on,  we begi n by 

consi der i ng t he ext ent  t o whi ch t he admi ni st r at i on of  t he 

l axat i ve t hr eat ened Payano- Roman' s saf et y or  heal t h.   I mpor t ant  

t o our  det er mi nat i on i n t hi s case i s t hat  t he evi dence bef or e 

t he c i r cui t  cour t  r el evant  t o t hi s f act or  showed t hat  t he 

l axat i ve pr ocedur e was medi cal l y i ndi cat ed f or  Payano- Roman' s 

saf et y and heal t h.   Ther e was no evi dence bef or e t he cour t  t hat  

t he admi ni st r at i on of  t he l axat i ve posed a t hr eat  t o hi s saf et y 

or  heal t h.    

¶44 As al r eady expl ai ned,  t he c i r cui t  cour t  made wel l -

suppor t ed f i ndi ngs t hat  t he of f i cer s di d not  di ct at e Payano-

Roman' s t r eat ment  and t hat  i t  was t he medi cal  st af f  who made t he 

deci s i on t o gi ve Payano- Roman t he l axat i ve.   Deput y St i f f  

t est i f i ed t hat  a nur se t ol d hi m i t  was nor mal  hospi t al  pr ocedur e 

" t o pr ovi de l i qui d .  .  .  t o swal l ow i n or der  t o def ecat e and 

pass .  .  .  what  [ Payano- Roman]  had swal l owed. "   I n addi t i on,  

                                                 
13 Al t hough Wi nst on does not  expr essl y addr ess whet her  t he 

St at e or  def endant  bear s t he bur den of  pr oof ,  i t  suggest s t hat  
t he bur den i s on t he St at e.   See Wi nst on,  470 U. S.  at  766.   I n 
any event ,  pl aci ng t he bur den on t he St at e t o show 
r easonabl eness i s r equi r ed by ot her  Four t h Amendment  
j ur i spr udence.   See,  e. g. ,  St at e v.  Rome,  2000 WI  App 243,  ¶11,  
239 Wi s.  2d 491,  620 N. W. 2d 225 ( " The St at e bear s t he bur den of  
pr ovi ng t hat  t he war r ant l ess sear ch f al l s wi t hi n one of  t hese 
nar r owl y dr awn except i ons. " ) ;  see al so St r ong,  493 N. W. 2d at  836 
( " The St at e must  pr ove t he l egal i t y of  t he sear ch and sei zur e by  
a pr eponder ance of  t he evi dence. " ) .    
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Agent  Par ker  t est i f i ed t her e wer e " sever al  conver sat i ons"  among 

hospi t al  per sonnel  r egar di ng t he l axat i ve.   He f ur t her  t est i f i ed 

t hat  t he i ni t i al  di scussi on about  t he l axat i ve i nvol ved an 

emer gency r oom physi c i an and one or  t wo nur ses.  

¶45 Payano- Roman di d not  under cut  t he St at e' s evi dence.   

He i nt r oduced no evi dence t hat  t he l axat i ve pr esent ed any 

par t i cul ar  r i sk t o hi s saf et y or  heal t h.   Si mi l ar l y,  he br ought  

f or t h no evi dence t hat  t he l axat i ve was admi ni st er ed i n a manner  

or  under  c i r cumst ances t hat  may have put  hi s heal t h at  r i sk.  

¶46 The St at e' s evi dence al so showed t hat  t he l axat i ve was 

admi ni st er ed i n a hospi t al  envi r onment  wi t h super vi s i on by 

medi cal  per sonnel .   Payano- Roman pr esent ed no evi dence t hat  t he 

admi ni st r at i on of  t he l axat i ve i nvol ved an unusual  or  unt est ed 

pr ocedur e,  or  t hat  t he l axat i ve was gi ven i n a manner  t hat  

devi at ed f r om accept ed medi cal  pr act i ces.   We r ecogni ze,  of  

cour se,  t hat  t he admi ni st r at i on of  v i r t ual l y any dr ug,  or  t he 

per f or mance of  v i r t ual l y any medi cal  pr ocedur e,  pr esent s at  

l east  some amount  of  mi ni mal  r i sk.   However ,  we have no r eason 

on t hi s r ecor d t o det er mi ne t hat  t he l axat i ve pr esent ed anyt hi ng 

beyond a negl i gi bl e r i sk t o Payano- Roman.  

¶47 We st r ess t hat  cour t s shoul d gener al l y not  assume,  

wi t hout  evi dence,  t hat  a par t i cul ar  pr ocedur e i s medi cal l y 

i ndi cat ed i n a gi ven case.   A r evi ew of  t he case l aw suggest s 

t hat  what  i s medi cal l y i ndi cat ed may,  as one mi ght  expect ,  var y 

under  t he c i r cumst ances.   See,  e. g. ,  Hendr i x v.  St at e,  843 

So.  2d 1003,  1006 ( Fl a.  Di st .  Ct .  App.  2003)  ( physi c i ans 

t est i f i ed t hat  admi ni st r at i on of  l axat i ve t o i ndi v i dual  who had 
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swal l owed a l ar ge baggi e of  cocai ne was " absol ut el y necessar y" ) ;  

but  see Bl ef ar e v.  Uni t ed St at es,  362 F. 2d 870,  873 ( 9t h Ci r .  

1966)  ( physi c i an t est i f i ed t hat  r el i ance on l axat i ves " woul d be 

danger ous, "  appar ent l y because r el at i vel y l ar ge packet s of  dr ugs 

mi ght  not  pass f r om t he st omach t o t he smal l  i nt est i ne) ;  cf .  

Peopl e v.  Br acamont e,  540 P. 2d 624,  631 ( Cal .  1975)  ( suggest i ng 

t hat  r ubber  cont ai ner s of  dr ugs " may pass compl et el y t hr ough t he 

di gest i ve t r act ,  by t he or di nar y pr ocess of  nat ur e,  wi t hout  

causi ng any i l l  ef f ect s"  and t hat  such cont ai ner s " woul d 

ef f ect i vel y pr event  t he cont ent s f r om bei ng absor bed i nt o t he 

syst em" ) .   

¶48 Thus,  i n many cases,  i t  may be necessar y f or  t he St at e 

t o cal l  one or  mor e appr opr i at e medi cal l y qual i f i ed wi t nesses.   

The cour t  of  appeal s '  concer n wi t h t he absence of  qual i f i ed 

medi cal  evi dence i n t hi s case i s under st andabl e.   However ,  we 

ar e sat i sf i ed t hat  t he r ecor d i n t hi s case demonst r at es t hat  

admi ni st r at i on of  t he l axat i ve was medi cal l y appr opr i at e and 

pr esent ed no appr eci abl e r i sk t o Payano- Roman' s saf et y or  

heal t h.   Rat her ,  t he evi dence showed t hat  t he pr ocedur e was 

medi cal l y i ndi cat ed t o pr eser ve hi s saf et y and heal t h.  

¶49 Next ,  we appl y t he second Wi nst on f act or ,  i nqui r i ng 

i nt o t he ext ent  of  t he i nt r usi on upon Payano- Roman' s di gni t ar y  

i nt er est s i n per sonal  pr i vacy and bodi l y i nt egr i t y.   " The Four t h 

Amendment  pr ot ect s agai nst  damage t o ' t he i ndi v i dual ' s sense of  

per sonal  pr i vacy and secur i t y, '  r egar dl ess of  whet her  t he 

i nt r usi on ' i nj ur e[ s]  t he physi cal  per son of  t he i ndi v i dual . ' "   
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Uni t ed St at es v.  Husband,  226 F. 3d 626,  632 ( 7t h Ci r .  2000)  

( quot i ng Wi nst on,  470 U. S.  at  761- 62) .  

¶50 The admi ni st r at i on of  t he l axat i ve t o Payano- Roman was 

mor e t han a negl i gi bl e i nt r usi on i nt o hi s di gni t ar y i nt er est s i n 

per sonal  pr i vacy and bodi l y i nt egr i t y.   Accor di ng t o Agent  

Par ker ' s t est i mony,  Payano- Roman was r equi r ed ever y 20 or  30 

mi nut es t o dr i nk ei t her  12 or  20 ounces of  t he l axat i ve over  t he 

cour se of  sever al  over ni ght  hour s.   As par t  of  t he l axat i ve 

pr ocedur e,  Payano- Roman was t hen made t o def ecat e whi l e pol i ce 

obser ved.   Par ker  t est i f i ed t hat ,  af t er  Payano- Roman sai d he 

woul d have a bowel  movement  mor e easi l y i f  peopl e wer e not  i n 

t he r oom,  Par ker  and Deput y St i f f  woul d st ep i nt o t he hal l way,  

par t i al l y  shut  t he door ,  and wat ch Payano- Roman t hr ough a wi ndow 

i n t he door .   The of f i cer s t hen exami ned hi s st ool  i n or der  t o 

r ecover  t he baggi e of  her oi n.  

¶51 The Supr eme Cour t  has r ecogni zed t hat  " [ t ] her e ar e f ew 

act i v i t i es i n our  soci et y mor e per sonal  or  pr i vat e t han t he 

passi ng of  ur i ne. "   Ski nner ,  489 U. S.  at  617 ( quot i ng Nat i onal  

Tr easur y Empl oyees Uni on v.  Von Raab,  816 F. 2d 170,  175 ( 5t h 

Ci r .  1987) ) .    The same must  be sai d f or  t he human body' s ot her  

pr i mar y excr et or y f unct i on.  

¶52 Thus,  t he l axat i ve pr ocedur e r esul t i ng i n t he r ecover y 

of  t he baggi e of  her oi n f r om Payano- Roman' s st ool  was a 

s i gni f i cant  i nt r usi on on hi s di gni t ar y i nt er est s.   However ,  we 

not e t hat  Payano- Roman' s bodi l y i nt egr i t y woul d have been 

compr omi sed i f  t he baggi e cont ai ni ng her oi n had r upt ur ed whi l e 

i nsi de hi m.   Wai t i ng unt i l  he passed t he baggi e,  wi t hout  t he 
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admi ni st r at i on of  t he l axat i ve,  woul d have appar ent l y l engt hened 

t he t i me t hat  he was exposed t o t hi s danger .  

¶53 We t ur n t o t he t hi r d Wi nst on f act or ,  t he communi t y ' s 

i nt er est  i n f ai r l y  and accur at el y det er mi ni ng gui l t  or  

i nnocence.   Consi der at i ons r el evant  t o t hi s f act or  i ncl ude 

whet her  t her e i s a c l ear  i ndi cat i on t hat  t he pr ocedur e wi l l  

pr oduce evi dence of  a cr i me;  whet her  t he pr ocedur e i s an 

ef f ect i ve means of  obt ai ni ng t he expect ed evi dence;  t he r i sk,  

absent  t he pr ocedur e,  t hat  t he evi dence wi l l  be dest r oyed;  and 

t he di f f i cul t y t he gover nment  woul d have i n pr ovi ng i t s case 

wi t hout  usi ng t he pr ocedur e t o obt ai n t he expect ed evi dence.   

See Wi nst on,  470 U. S.  at  762- 63;  Husband,  226 F. 3d at  633;  

Hendr i x,  843 So.  2d at  1009;  St r ong,  493 N. W. 2d at  838.    

¶54 On t he r ecor d bef or e us,  i t  cannot  be di sput ed t hat  

t her e was a c l ear  i ndi cat i on t hat  admi ni st r at i on of  t he l axat i ve 

woul d pr oduce ev i dence of  a cr i me.   We hi ghl i ght  some of  t he 

r el evant  f act s:   t he of f i cer s had i nf or mat i on f r om an i nf or mant  

t hat  t he man who t ur ned out  t o be Payano- Roman was t r af f i ck i ng 

i n cocai ne and possi bl y her oi n;  t he of f i cer s '  obser vat i ons 

conf i r med i nf or mat i on t he i nf or mant  pr ovi ded,  i ncl udi ng Payano-

Roman' s physi cal  descr i pt i on,  hi s l ocat i on at  a par t i cul ar  

addr ess,  and hi s associ at i on wi t h a Toyot a Ter cel  wi t h l i cense 

pl at e T19401;  and Deput y St i f f ,  who had exper i ence and t r ai ni ng 

as par t  of  a dr ug enf or cement  uni t ,  saw Payano- Roman swal l ow a 

c l ear  pl ast i c baggi e cont ai ni ng a whi t e powder y or  chunky 

subst ance t hat  he bel i eved t o be her oi n i n l i ght  of  i t s  

packagi ng.   Ther e al so can be no r eal  di sput e on t hi s r ecor d 
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t hat  t he pr ocedur e was an ef f ect i ve means of  obt ai ni ng t he 

expect ed evi dence.  

¶55 The r ecor d i s not  concl usi ve as t o t he l i kel i hood t hat  

t he her oi n i n t he baggi e woul d have been dest r oyed,  absent  t he 

admi ni st r at i on of  t he l axat i ve t o Payano- Roman.   What  evi dence 

t he r ecor d does cont ai n suggest s t hat  wi t hout  t he l axat i ve,  

t her e was i ncr eased r i sk t hat  t he baggi e woul d r upt ur e,  

r esul t i ng i n t he absor pt i on of  some or  al l  of  t he her oi n i nt o 

Payano- Roman' s syst em.   Thi s i s suggest ed bot h by t he c i r cui t  

cour t ' s  f i ndi ng t hat  medi cal  per sonnel  made t he det er mi nat i on t o 

admi ni st er  t he l axat i ve and by t he t est i mony t hat  i t  was 

hospi t al  pr ocedur e.  

¶56 Thi s same evi dence suggest s t hat  t her e may have been 

an i ncr eased r i sk t hat  t he gover nment  woul d have had mor e 

di f f i cul t y i n pr ovi ng i t s case wi t hout  use of  t he l axat i ve.   Had 

t he of f i cer s been unabl e t o r ecover  t he her oi n,  t he gover nment ' s 

case agai nst  Payano- Roman woul d not  have been as st r ong.  

¶57 At  t he same t i me,  i t  cannot  be i gnor ed t hat  Payano-

Roman' s s i t uat i on was sel f - cr eat ed i nsof ar  as he swal l owed t he 

baggi e of  her oi n i n an appar ent  at t empt  t o conceal  or  di spose of  

evi dence.   I n our  v i ew,  t hi s shoul d be a consi der at i on i n t he 

bal anci ng of  t he Wi nst on f act or s.  

¶58 We al so r ecogni ze t hat  t he of f i cer s act ed,  at  l east  i n 

par t ,  out  of  concer n f or  Payano- Roman' s wel l - bei ng.   I ndeed,  had 

t he of f i cer s not  i ni t i al l y  sought  at  l east  some f or m of  medi cal  

at t ent i on f or  Payano- Roman,  t hey may have been der el i ct  i n t hei r  
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dut i es.   These ci r cumst ances t end t o suppor t  a det er mi nat i on 

t hat  t he sear ch i n t hi s case was r easonabl e.  

¶59 Taki ng i nt o consi der at i on al l  of  t he f act s,  and 

consi der i ng t he t hr ee Wi nst on f act or s,  we concl ude t hat  t he 

St at e met  i t s bur den t o show t hat  t he admi ni st r at i on of  t he 

l axat i ve t hat  r esul t ed i n t he r ecover y of  t he baggi e of  her oi n 

f r om Payano- Roman' s st ool  was r easonabl e.   I n wei ghi ng ( 1)  t he 

ext ent  t o whi ch t he l axat i ve pr ocedur e t hr eat ened Payano- Roman' s 

saf et y or  heal t h and ( 2)  t he ext ent  of  t he i nt r usi on upon hi s 

di gni t ar y i nt er est s agai nst  ( 3)  t he communi t y ' s i nt er est  i n 

f ai r l y  and accur at el y det er mi ni ng gui l t  or  i nnocence,  we 

det er mi ne t hat  t he bal ance t i ps i n f avor  of  t he St at e.  

¶60 Wei ghi ng heavi l y  i n our  det er mi nat i on i s t hat  t he 

St at e' s evi dence showed t hat  t he admi ni st r at i on of  t he l axat i ve 

was medi cal l y i ndi cat ed and l i kel y r educed t he heal t h r i sks t o 

Payano- Roman.   He pr esent ed no evi dence suggest i ng ot her wi se.   

Thus,  i n t hi s case,  t he f i r st  Wi nst on f act or  act ual l y f avor s t he 

St at e.   

¶61 Al t hough t he l axat i ve pr ocedur e r esul t i ng i n t he 

r ecover y of  t he baggi e of  her oi n f r om Payano- Roman' s st ool  was a 

s i gni f i cant  i nt r usi on on hi s  di gni t ar y i nt er est s ,  t hat  i nt r usi on 

was j ust i f i ed under  t he c i r cumst ances her e.   Not  onl y does t he 

r ecor d suggest  t hat  t he pr ocedur e was medi cal l y appr opr i at e,  but  

al so i t  shows t hat  t he of f i cer s had a c l ear  i ndi cat i on t hat  

Payano- Roman' s st ool  woul d cont ai n evi dence of  a cr i me.   They 

wer e j ust i f i ed i n seeki ng t o pr eser ve t he evi dence t o f aci l i t at e 

t he communi t y ' s i nt er est  i n det er mi ni ng gui l t ,  whi ch woul d have 
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been mor e di f f i cul t  i n Payano- Roman' s case had t he pol i ce not  

r ecover ed t he baggi e of  her oi n.   I n shor t ,  bal anci ng t he Wi nst on 

f act or s as appl i ed t o t he c i r cumst ances her e l eads us t o t he 

concl usi on t hat  t he sear ch was r easonabl e.    

¶62 Al t hough we concl ude t hat  t he sear ch i n t hi s case was 

r easonabl e,  t hi s i s not  t o say t hat  t he admi ni st r at i on of  a 

l axat i ve i n al l  f ut ur e cases wi l l  be r easonabl e.   I t  bear s 

r epeat i ng t hat  we ar r i ve at  our  concl usi on based on t he t ot al i t y 

of  c i r cumst ances pr esent ed.   As t he Uni t ed St at es Supr eme Cour t  

sai d i n Schmer ber ,  " [ t ] hat  we t oday hol d t hat  t he Const i t ut i on 

does not  f or bi d .  .  .  mi nor  i nt r usi ons i nt o an i ndi v i dual ' s body 

under  st r i ngent l y l i mi t ed condi t i ons i n no way i ndi cat es t hat  i t  

per mi t s mor e subst ant i al  i nt r usi ons,  or  i nt r usi ons under  ot her  

condi t i ons. "   Schmer ber ,  384 U. S.  at  772.    

V 

¶63 I n sum,  we det er mi ne t hat  t he admi ni st r at i on of  t he 

l axat i ve t hat  r esul t ed i n t he r ecover y of  a baggi e of  her oi n 

f r om Payano- Roman' s st ool  was a gover nment  sear ch.   However ,  we 

al so det er mi ne t hat  t he sear ch was r easonabl e and t her ef or e not  

i n v i ol at i on of  Payano- Roman' s Four t h Amendment  r i ght s. 14  

Accor di ngl y,  we r ever se t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

                                                 
14 We need not  r each t he St at e' s al t er nat i ve ar gument  t hat  

t he baggi e of  her oi n shoul d be admi ssi bl e under  t he i nevi t abl e 
di scover y doct r i ne.  
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¶64 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h t he cour t  of  appeal s t hat  t he evi dence obt ai ned as a r esul t  

of  admi ni st er i ng t he l axat i ve t o t he def endant ,  Tomas Payano-

Roman,  shoul d have been suppr essed.   Si x hour s el apsed bet ween 

t he ar r est  and t he admi ni st r at i on of  t he l axat i ve——mor e t han 

enough t i me f or  t he of f i cer s t o get  a sear ch war r ant .   The 

of f i cer s di d not  t r y t o get  a sear ch war r ant .   The evi dence must  

be suppr essed.  

¶65 I  agr ee wi t h t he maj or i t y  opi ni on t hat  t he 

admi ni st r at i on of  t he l axat i ve was st at e act i on f or  t he pur poses 

of  Four t h Amendment  sear ch and sei zur e anal ysi s.   I  di sagr ee,  

however ,  t hat  t he admi ni st r at i on of  l axat i ves const i t ut ed a 

r easonabl e sear ch.  

¶66 The pur pose of  a war r ant  i s t o al l ow a neut r al  

deci s i on- maker  t o make an i nf or med,  del i ber at i ve deci s i on about  

whet her  t he sear ch i s r easonabl e under  t he c i r cumst ances. 1  A 

war r ant l ess sear ch i s per  se unr easonabl e under  t he Four t h 

Amendment  unl ess i t  f al l s  wi t hi n an except i on t o t he war r ant  

r equi r ement . 2  The St at e has t he bur den of  pr oof  t hat  an 

except i on t o t he war r ant  r equi r ement  exi st s. 3   

                                                 
1 2 Wayne R.  LaFave,  Sear ch and Sei zur e § 4. 1( a) ,  at  441- 42 

( 4t h ed.  2004) .  

2 St at e v.  Boggess,  115 Wi s.  2d 443,  449,  340 N. W. 2d 516 
( 1983)  ( c i t i ng Cady v.  Dombr owski ,  413 U. S.  433,  439 ( 1973) ) .  

3 St at e v.  Pal l one,  2000 WI  77,  ¶29,  236 Wi s.  2d 162,  613 
N. W. 2d 568 ( " The St at e bear s t he bur den of  pr ovi ng t hat  a 
war r ant l ess sear ch f al l s under  one of  t he est abl i shed 
except i ons. " ) .   
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¶67 The St at e ar gues t hat  t he exi gent  c i r cumst ances 

except i on appl i es.   The maj or i t y opi ni on does not  addr ess t hi s 

except i on;  i t  concl udes t hat  t he admi ni st r at i on of  t he l axat i ve 

t o t he def endant  was r easonabl e because t he ci r cumst ances meet  

t he sear ch i nc i dent  t o ar r est  except i on t o t he war r ant  

r equi r ement .    

¶68 To pr ove exi gent  c i r cumst ances,  t he St at e must  show 

t hat  t he del ay i n obt ai ni ng a war r ant  woul d j eopar di ze sei zur e 

of  t he evi dence sought .   Thi s except i on appl i es i f  r easonabl e 

of f i cer s woul d have bel i eved t hat  t hey wer e conf r ont ed wi t h an 

emer gency t hat  t hr eat ened t o dest r oy t he evi dence. 4 

¶69 The second except i on t o t he war r ant  r equi r ement ,  upon 

whi ch t he maj or i t y r el i es,  i s  t hat  pol i ce may conduct  a sear ch 

i nci dent  t o ar r est  wi t hout  a war r ant  so l ong as t hat  sear ch i s  

r easonabl e consi der i ng al l  t he at t endi ng ci r cumst ances. 5 

¶70 I  concl ude nei t her  except i on t o t he war r ant  

r equi r ement  appl i es i n t he pr esent  case.   I  addr ess each of  

t hese except i ons i n t ur n.    

¶71 Fi nal l y,  I  di scuss t he Wi nst on and Schmer ber  cases 

upon whi ch t he maj or i t y opi ni on r el i es.   Those cases do not  

suppor t  t he maj or i t y ' s concl usi on.  

I  

¶72 The St at e pr of f er s t wo exi gent  c i r cumst ances t o 

j ust i f y t he war r ant l ess admi ni st r at i on of  t he l axat i ve:  ( 1)  t o 

                                                 
4 St at e v.  Faust ,  2004 WI  99,  ¶12,  274 Wi s.  2d 183,  682 

N. W. 2d 371;  see maj or i t y op. ,  ¶32.  

5 Ker  v.  Cal i f or ni a,  374 U. S.  23,  32- 33 ( 1963) .  
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r ecover  t he her oi n i n t he pl ast i c bag f or  use as evi dence;  and 

( 2)  t o pr ovi de medi cal  car e t o t he def endant ,  i n t he bel i ef  t hat  

hi s heal t h was i n danger  i f  t he pl ast i c bag r upt ur ed i nsi de hi s 

body. 6  Though ei t her  of  t hese si t uat i ons may pr oduce exi gent  

c i r cumst ances i n t he pr oper  case,  t he St at e has not  pr oven 

ei t her  exi gency i n t he i nst ant  case.   Al t hough t he maj or i t y 

opi ni on does not  addr ess exi gent  c i r cumst ances,  I  do because t he 

exi st ence of  exi gent  c i r cumst ances ( or  l ack t her eof )  i s  

i mpor t ant  t o eval uat e t he r easonabl eness of  t he sear ch i nci dent  

t o ar r est .    

¶73 The ar gument  t hat  t he evi dence mi ght  be l ost  unl ess an 

expedi t ed sear ch occur r ed does not  const i t ut e exi gent  

c i r cumst ances under  t he f act s of  t he i nst ant  case.   

Appr oxi mat el y s i x hour s passed bet ween t he t i me of  t he ar r est  

and t he t i me t he l axat i ve was admi ni st er ed.   I f  t he of f i cer s 

wer e concer ned about  t he def endant ' s heal t h why di d i t  t ake t hem 

so l ong t o act ?  Fur t her mor e,  s i x hour s was mor e t han enough 

t i me t o get  a war r ant . 7  Yet  t he of f i cer s f ai l ed t o secur e a 

war r ant  dur i ng t hi s s i x- hour  per i od.    

¶74 The second put at i ve j ust i f i cat i on f or  appl y i ng t he 

exi gent  c i r cumst ances except i on i s medi cal  necessi t y.   The 

ar gument  i s made t hat  t he pl ast i c bag mi ght  have r upt ur ed,  

endanger i ng t he def endant ' s l i f e.   Thi s put at i ve necessi t y i s 

                                                 
6 See maj or i t y op. ,  ¶¶54- 55,  59.  

7 Appr oxi mat el y s i xt een hour s el apsed bet ween t he ar r est  and 
t he t i me t he def endant  def ecat ed t he pl ast i c bag cont ai ni ng 
her oi n.    
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not  appl i cabl e i n t he i nst ant  case.   The r ecor d i ndi cat es t hat  

i t  t ook bet ween 45 mi nut es and t wo hour s t o t r ansf er  t he 

def endant  t o t he hospi t al  af t er  he was ar r est ed.   A t ot al  of  s i x 

hour s passed bef or e t he l axat i ve was admi ni st er ed.   I f  t he 

def endant  was at  such gr eat  r i sk,  why di d i t  t ake si x hour s t o 

admi ni st er  t he l axat i ve?  As I  expl ai n f ul l y  l at er ,  t he St at e 

di d not  pr ove t hat  t he admi ni st r at i on of  t he l axat i ve was 

necessar y t o pr ot ect  t he def endant ' s heal t h. 8  No exi gent  

c i r cumst ances exi st  her e excusi ng t he need f or  a sear ch war r ant .   

¶75 Fur t her mor e,  an i ndi v i dual  may choose not  t o accept  

medi cal  t r eat ment .   I ndi v i dual s  have a const i t ut i onal  r i ght  t o 

r ef use medi cal  t r eat ment .   Thi s r i ght  i s  of t en anal yzed under  

gener al  pr i vacy pr i nci pl es,  but  mor e pr oper l y i s anal yzed under  

t he Four t eent h Amendment  l i ber t y  guar ant ee. 9  Had t he def endant  
                                                 

8 See ¶¶85- 90,  i nf r a.  

9 Cr uzan v.  Di r ect or ,  Mi ssour i  Dep' t  of  Heal t h,  497 U. S.  
261,  279 & n. 7 ( 1990)  ( " Al t hough many st at e cour t s have hel d 
t hat  a r i ght  t o r ef use t r eat ment  i s encompassed by a gener al i zed 
const i t ut i onal  r i ght  of  pr i vacy,  we have never  so hel d.   We 
bel i eve t hi s i ssue i s mor e pr oper l y anal yzed i n t er ms of  a 
Four t eent h Amendment  l i ber t y i nt er est . " ;  whet her  a per son' s 
const i t ut i onal  i nt er est s have been vi ol at ed i s det er mi ned by 
bal anci ng t he l i ber t y i nt er est s agai nst  t he r el evant  st at e 
i nt er est s) ;  Lenz v.  L. E.  Phi l l i ps Car eer  Ct r . ,  167 Wi s.  2d 53,  
67,  482 N. W. 2d 60 ( 1992)  ( " [ A] n i ndi v i dual ' s r i ght  t o r ef use 
unwant ed medi cal  t r eat ment  emanat es f r om t he common l aw r i ght  of  
sel f - det er mi nat i on and i nf or med consent ,  t he per sonal  l i ber t i es 
pr ot ect ed by t he Four t eent h Amendment ,  and f r om t he guar ant ee of  
l i ber t y i n Ar t i c l e I ,  sect i on 1 of  t he Wi sconsi n Const i t ut i on" ) .  

The r i ght  t o r ef use medi cal  t r eat ment  al so comes f r om t he 
common l aw t or t s  of  assaul t  and bat t er y.   Mi l l s  v.  Roger s,  457 
U. S.  291,  294 n. 4 ( 1982)  ( " Under  t he common l aw of  t or t s,  t he 
r i ght  t o r ef use any medi cal  t r eat ment  emer ged f r om t he doct r i nes 
of  t r espass and bat t er y,  whi ch wer e appl i ed t o unaut hor i zed 
t ouchi ngs by a physi c i an. " ) .    
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not  been under  ar r est ,  he sur el y woul d have been per mi t t ed t o 

r ef use a l axat i ve i f  he had i ngest ed a danger ous mat er i al .   No 

aut hor i t y i s c i t ed f or  t he pr oposi t i on t hat  an ar r est  negat es 

t he need f or  a per son' s consent  f or  medi cal  t r eat ment  or  f or  a 

showi ng of  medi cal  necessi t y.      

¶76 I n t he i nst ant  case,  t he medi cal  excuse f or  t he sear ch 

f ai l s t o est abl i sh t he r easonabl eness of  t he sear ch.   The St at e 

has f ai l ed t o meet  i t s bur den of  pr oof  on t hi s except i on t o t he 

war r ant  r equi r ement .  

¶77 I n sum,  t he r ecor d i s such t hat  t he St at e f ai l ed t o 

meet  i t s bur den t hat  t he sear ch was r easonabl e.  

I I  

 ¶78 I  al so concl ude t hat  t he sear ch i nci dent  t o ar r est  

except i on t o t he war r ant  r equi r ement  was not  met  i n t he i nst ant  

case.   A sear ch i nci dent  t o ar r est  i s  except ed f r om t he war r ant  

r equi r ement  i f  t he sear ch was r easonabl e under  t he 

c i r cumst ances. 10  The war r ant l ess sear ch was not  r easonabl e under  

t he c i r cumst ances of  t he pr esent  case.    

¶79 A sear ch i nci dent  t o ar r est  i s  r easonabl e under  t he 

c i r cumst ances i f  t he sear ch i s necessar y ei t her  t o sei ze 

evi dence or  pr event  danger ous mat er i al s f r om ci r cul at i ng i n a 

secur e envi r onment  such as a j ai l . 11  An essent i al  el ement  of  

                                                                                                                                                             
For  st at ut es pr ot ect i ng t he r i ght s t o medi cal  car e of  

cer t ai n pat i ent s  whose l i ber t y  has been r est r i ct ed,  see Wi s.  
St at .  §§ 50. 09,  51. 61.    

10 Ker  v.  Cal i f or ni a,  374 U. S.  23,  32- 33 ( 1963) .  

11 Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  755- 63 ( 1969) .  
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t hi s det er mi nat i on i s whet her  t he of f i cer s had suf f i c i ent  t i me 

t o obt ai n a sear ch war r ant . 12  Her e t he sear ch ( t he 

admi ni st r at i on of  t he l axat i ve)  was not  necessar y;  t he nat ur al  

cour se of  human event s woul d have del i ver ed t he pl ast i c bag and 

i t s cont ent s t o t he pol i ce.   I n t he i nst ant  case,  t he sear ch was 

not  needed t o pr event  t he dr ugs f r om ci r cul at i ng t o ot her s.   The 

                                                 
12 Chi mel ,  395 U. S.  at  755- 63.    

The Chi mel  Cour t  obser ved:  

When an ar r est  i s  made,  i t  i s  r easonabl e f or  t he 
ar r est i ng of f i cer  t o sear ch t he per son ar r est ed i n 
or der  t o r emove any weapons t hat  t he l at t er  mi ght  seek 
t o use i n or der  t o r esi st  ar r est  or  ef f ect  hi s escape.   
Ot her wi se,  t he of f i cer ' s saf et y mi ght  wel l  be 
endanger ed,  and t he ar r est  i t sel f  f r ust r at ed.   I n 
addi t i on,  i t  i s  ent i r el y r easonabl e f or  t he ar r est i ng 
of f i cer  t o sear ch f or  and sei ze any evi dence on t he 
ar r est ee' s per son i n or der  t o pr event  i t s conceal ment  
or  dest r uct i on.   And t he ar ea i nt o whi ch an ar r est ee 
mi ght  r each i n or der  t o gr ab a weapon or  evi dent i ar y 
i t ems must ,  of  cour se,  be gover ned by a l i ke r ul e.   A 
gun on a t abl e or  i n a dr awer  i n f r ont  of  one who i s  
ar r est ed can be as danger ous t o t he ar r est i ng of f i cer  
as one conceal ed i n t he c l ot hi ng of  t he per son 
ar r est ed.   Ther e i s ampl e j ust i f i cat i on,  t her ef or e,  
f or  a sear ch of  t he ar r est ee' s  per son and t he ar ea 
" wi t hi n hi s i mmedi at e cont r ol " ——const r ui ng t hat  phr ase 
t o mean t he ar ea f r om wi t hi n whi ch he mi ght  gai n 
possessi on of  a weapon or  dest r uct i bl e evi dence.  

Ther e i s no compar abl e j ust i f i cat i on,  however ,  f or  
r out i nel y sear chi ng any r oom ot her  t han t hat  i n whi ch 
an ar r est  occur s——or ,  f or  t hat  mat t er ,  f or  sear chi ng 
t hr ough al l  t he desk dr awer s or  ot her  c l osed or  
conceal ed ar eas i n t hat  r oom i t sel f .   Such sear ches,  
i n t he absence of  wel l - r ecogni zed except i ons,  may be 
made onl y under  t he aut hor i t y  of  a sear ch war r ant .   
The " adher ence t o j udi c i al  pr ocesses"  mandat ed by t he 
Four t h Amendment  r equi r es no l ess.  

I d.  at  762- 63 ( f oot not e omi t t ed) .  
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evi dent i ar y and secur i t y pur poses of  t he sear ch i nci dent  t o 

ar r est  except i on di d not  r equi r e t he admi ni st r at i on of  t he 

l axat i ve wi t hout  a sear ch war r ant .   The St at e has f ai l ed t o meet  

i t s bur den of  pr oof  on t hi s except i on t o t he war r ant  

r equi r ement .  

¶80 I n sum,  t he r ecor d i s such t hat  t he St at e f ai l ed t o 

meet  i t s bur den t hat  t he sear ch was r easonabl e.  

I I I  

¶81 The t wo Uni t ed St at es Supr eme Cour t  cases upon whi ch 

t he maj or i t y opi ni on r el i es do not  suppor t  t he maj or i t y ' s 

concl usi on i n t he pr esent  case.  

¶82 I n Wi nst on v.  Lee,  470 U. S.  753 ( 1985) ,  t he Uni t ed 

St at es Supr eme Cour t  addr essed a f act  pat t er n s i mi l ar  t o t hat  of  

t he i nst ant  case.   I n Wi nst on,  t he per pet r at or  of  an ar med 

r obber y was shot  by t he v i ct i m i n sel f - def ense.   Appr oxi mat el y 

20 mi nut es af t er  t he i nci dent ,  t he def endant  was ar r est ed wi t h a 

bul l et  wound.   Al t hough t her e was no medi cal  r eason t o r emove 

t he bul l et ,  t he St at e pet i t i oned t he st at e cour t s t o or der  t he 

bul l et  r emoved so t hat  i t  mi ght  be used as evi dence agai nst  t he 

def endant .   The Vi r gi ni a cour t s gr ant ed t he pet i t i on.   Upon 

pet i t i on f or  habeas cor pus,  t he f eder al  di st r i ct  cour t  and t he 

f eder al  Four t h Ci r cui t  Cour t  of  Appeal s enj oi ned t he sur ger y.    

¶83 On cer t i or ar i ,  t he Uni t ed St at es Supr eme Cour t  

af f i r med t he deni al  of  t he St at e' s r equest  f or  sur ger y. 13  I n 

r eachi ng t hi s concl usi on,  t he Supr eme Cour t  st at ed a t hr ee- par t  

bal anci ng t est  f or  eval uat i ng whet her  exi gent  c i r cumst ances 

                                                 
13 Wi nst on v.  Lee,  470 U. S.  753,  760- 63 ( 1985) .  
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j ust i f y a sear ch i nvol v i ng bodi l y i nvasi on.   The Supr eme Cour t  

bal anced ( 1)  t he ext ent  t o whi ch t he pr ocedur e may t hr eat en t he 

heal t h and saf et y of  t he def endant ;  ( 2)  t he ext ent  of  t he 

i nt r usi on upon t he def endant ' s di gni t ar y i nt er est s i n per sonal  

pr i vacy and bodi l y i nt egr i t y;  and ( 3)  t he communi t y ' s i nt er est  

i n f ai r l y  and accur at el y det er mi ni ng gui l t  or  i nnocence. 14 

¶84 I n Wi nst on,  r emoval  of  t he bul l et  was not  medi cal l y 

necessar y and t he evi dence was not  cr i t i cal  f or  a convi ct i on. 15  

The Wi nst on Cour t  pl aced gr eat  emphasi s on t he bodi l y i nt egr i t y 

of  t he i ndi v i dual  i n r eachi ng i t s deci s i on. 16   

¶85 As t o t he f i r st  Wi nst on f act or ,  t he r ecor d i n t he 

i nst ant  case f ai l s t o est abl i sh whet her  t he pr ocedur e woul d 

endanger  t he def endant ' s heal t h.   I n t he pr esent  case,  an 

anal ogous consi der at i on i s whet her  t he pr ocedur e was necessar y 

t o pr ot ect  hi s heal t h.   The bur den i s on t he St at e t o j ust i f y a 

war r ant l ess i nt r usi on on t he basi s of  t he def endant ' s heal t h.   

I n t he absence of  evi dence on t he r ecor d,  t hi s f i r st  el ement  

under  Wi nst on wei ghs agai nst  t he St at e.  

¶86 The onl y evi dence i n t he r ecor d demonst r at i ng t hat  t he 

l axat i ve was medi cal l y i ndi cat ed i s t he hear say t est i mony of  t he 

of f i cer s t hat  a nur se sai d t hat  t he t ypi cal  pr ocedur e i n t he 

hospi t al  f or  such cases was t o admi ni st er  a l axat i ve.   Even i f  

t hi s hear say t est i mony i s accur at e and r el i abl e,  i t  does not hi ng 

                                                 
14 Wi nst on,  470 U. S.  at  764- 66;  maj or i t y op. ,  ¶37.  

15 See Wi nst on,  470 U. S.  at  765.  

16 See i d.  at  764- 65.  
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t o est abl i sh t hat  t he l axat i ve was medi cal l y i ndi cat ed f or  t hi s 

def endant .      

¶87 Medi cal  t r eat ment  r equi r es an i ndi v i dual  appr oach.   

Not hi ng on t he r ecor d i ndi cat es t hat  t he def endant  was asked 

about  any medi cal  condi t i on he mi ght  have t hat  mi ght  be af f ect ed 

by a l axat i ve,  about  any al l er gy t o l axat i ves,  about  t he nat ur e 

of  t he pl ast i c bag,  or  about  i t s cont ent s.   I n sum,  t he r ecor d 

i s s i l ent  about  whet her  t he l axat i ve admi ni st er ed was medi cal l y 

i ndi cat ed or  was medi cal l y appr opr i at e f or  t he def endant .  

¶88 Fur t her mor e,  t he r ecor d does not  demonst r at e t hat  t he 

l axat i ve was admi ni st er ed under  t he super vi s i on of  qual i f i ed 

medi cal  per sonnel .   The r ecor d i s ext r emel y l i mi t ed r egar di ng 

t he i nvol vement  of  a doct or  i n t he deci s i on- maki ng r egar di ng t he 

def endant ' s car e. 17  The onl y c l ear  t est i mony i s t hat  a doct or  

was pr esent  dur i ng t he i ni t i al  consul t at i on wi t h t he pol i ce 

of f i cer s i n t he emer gency r oom.   The r ecor d i s  uncl ear  whet her  a 

doct or  ever  met  wi t h or  exami ned t he def endant .   No doct or  i s 

named.   Mor eover ,  no t est i mony exi st s t hat  t he admi ni st r at i on of  

t he l axat i ve was at  a doct or ' s behest .   The cl osest  t he r ecor d 

comes t o est abl i shi ng a doct or ' s i nvol vement  i s t he f ol l owi ng 

st at ement  by Speci al  Agent  Par ker  at  t he suppr essi on hear i ng:  

I  don' t  r ecal l  i f ——i f  he [ t he doct or ] ——I  bel i eve he 
al so had t ol d——sai d t he same t hi ng,  but  i t  was 
consi st ent ,  i f  bot h sai d somet hi ng t o t hat  ef f ect  t o 
me,  i t  was def i ni t el y consi st ent ,  t hat  t he f l ui ds t hat  
Mr .  Payano woul d dr i nk woul d al l ow f or  t hi ngs t o pass 
t hr ough hi m much mor e r api dl y t han ot her wi se.      

                                                 
17 See maj or i t y op. ,  ¶44 ( di scussi ng t he r ecor d upon whi ch 

t he maj or i t y r el i es) .  
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¶89 As i s c l ear ,  Speci al  Agent  Par ker  never  t est i f i ed t hat  

t he doct or  r ecommended t he l axat i ve.   Rat her ,  he t est i f i ed onl y 

t hat ,  i f  t he doct or  sai d anyt hi ng t o hi m about  t hat  subj ect ,  i t  

was not  i nconsi st ent  wi t h what  a nur se t ol d hi m.    

¶90 The r ecor d i s t hus weak i n demonst r at i ng t hat  t he 

l axat i ve di d not  t hr eat en t he heal t h and saf et y of  t he def endant  

or  t hat  t he pr ocedur e was needed t o pr ot ect  hi s heal t h.  

¶91 As t o Wi nst on' s  second f act or :  The admi ni st r at i on of  a 

l axat i ve was f ar  l ess i nt r usi ve upon t he def endant ' s di gni t ar y  

i nt er est s i n per sonal  pr i vacy and bodi l y i nt egr i t y t han t he 

medi cal  pr ocedur e cont empl at ed i n Wi nst on.   Never t hel ess,  t he 

def endant ' s bodi l y i nt egr i t y i n t he pr esent  case i s ent i t l ed t o 

gr eat  wei ght ,  as t he maj or i t y opi ni on pr oper l y expl ai ns.   The 

def endant  has a subst ant i al  i nt er est  i n det er mi ni ng hi s own 

medi cal  car e and det er mi ni ng t he medi cal  pr ocedur es t o be 

per f or med.  

¶92 I n sum,  t he r ecor d shows t hat  t he def endant ' s 

di gni t ar y and pr i vacy i nt er est s ar e subst ant i al  i n t he pr esent  

case.  

¶93 As t o Wi nst on' s t hi r d f act or ,  a def endant ' s bodi l y 

i nt egr i t y shoul d not  be br eached absent  a showi ng by t he St at e 

of  a compel l i ng need f or  t he evi dence sought . 18  The St at e' s 

i nt er est  i n r ecover i ng t he dr ugs i s not  ver y st r ong i n t he 

pr esent  case.   Al t hough i n t he i nst ant  case t he cr i mi nal  case 

may be weaker  wi t hout  t he r ecover ed her oi n,  t he St at e 

nonet hel ess coul d have char ged and pr osecut ed t he def endant  
                                                 

18 Wi nst on,  470 U. S.  at  766;  2 LaFave,  supr a not e 1,  
§ 3. 2( a) ,  at  29- 30.  
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based on t est i mony of  t he pol i ce of f i cer s and ot her  wi t nesses 

r egar di ng t he def endant ' s conduct .    

¶94 Fur t her mor e,  absent  any evi dence on t he r ecor d t o t he 

cont r ar y,  t her e i s no r eason t o t hi nk t hat  t he def endant  woul d 

not  have event ual l y passed t he pl ast i c bags,  at  whi ch poi nt  t he 

pol i ce of f i cer s pr esent  woul d have been abl e t o r ecover  t he 

her oi n f or  use agai nst  t he def endant  at  a t r i al .   Because t he 

r ecor d f ai l s  t o est abl i sh t hat  no l ess i nt r usi ve means of  

r ecover i ng t he evi dence was avai l abl e,  admi ni st r at i on of  t he 

l axat i ve was unr easonabl e. 19 

¶95 I  t her ef or e concl ude t hat  t he def endant ' s heal t h and 

di gni t ar y i nt er est s wer e s i gni f i cant  and t he St at e' s i nt er est s 

i n pr ot ect i ng t he def endant ' s heal t h and wel f ar e and secur i ng 

t he evi dence t hr ough t hi s means wer e not  st r ong.  

¶96 The i nst ant  case does not  meet  Wi nst on' s st r i ngent  

st andar ds f or  i nvasi on of  t he body.   I f  t he Supr eme Cour t  

r ef used t o aut hor i ze an i nvasi on of  t he body i n Wi nst on,  c l ear l y 

l aw enf or cement  of f i cer s cannot ,  wi t hout  a war r ant ,  aut hor i ze 

t he admi ni st r at i on of  l axat i ves i n t he pr esent  case.    

                                                 
19 See Uni t ed St at es v.  Camer on,  538 F. 2d 254,  258 ( 9t h Ci r .  

1976)  ( " [ L] ess i nt r usi ve means of  obt ai ni ng t he evi dence may 
pr oper l y have been consi der ed.  I n t i me,  t he cont r aband i n t he 
r ect al  cavi t y mi ght  have been el i mi nat ed nat ur al l y. " ) ;  Col or ado 
v.  Thompson,  820 P. 2d 1160,  1165 ( Col o.  Ct .  App.  1991)  ( c i t i ng 
Camer on,  538 F. 2d 254)  ( " [ D] ef endant  was const i t ut i onal l y 
ent i t l ed t o a cour t  r ul i ng whet her  a l ess i nt r usi ve means of  
secur i ng t he evi dence was avai l abl e. " ) .  

See Uni t ed St at es v.  Husband,  226 F. 3d 626,  631 ( 7t h Ci r .  
2000)  ( r ecor d i nsuf f i c i ent  t o det er mi ne r easonabl eness of   
pol i ce' s use of   gener al  anest hesi a t o r ecover  evi dence i n 
accused' s mout h) .  
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¶97 I n Schmer ber  v.  Cal i f or ni a,  384 U. S.  757 ( 1966) ,  t he 

U. S.  Supr eme Cour t  addr essed t he admi ssi bi l i t y  of  bl ood 

wi t hdr awn f r om an i ndi v i dual  suspect ed of  dr i v i ng whi l e 

i nt oxi cat ed.   The bl ood was wi t hdr awn i n a hospi t al  by a 

physi c i an whi l e t he suspect  was unconsci ous. 20 

¶98 Appl y i ng t he same bal anci ng t est  t hat  was l at er  

appl i ed i n Wi nst on,  t he Uni t ed St at es Supr eme Cour t  af f i r med t he 

admi ssi bi l i t y  of  t he bl ood. 21  The Cour t  concl uded t hat  i t  woul d 

have t aken t oo l ong t o obt ai n a war r ant  and evi dence of  bl ood 

al cohol  cont ent ,  an essent i al  aspect  of  t he St at e' s case agai nst  

t he def endant ,  woul d have di ssi pat ed i n t he i nt er i m. 22 

¶99 The f act s of  Schmer ber  ar e di s t i ngui shabl e f r om t he 

f act s of  t he i nst ant  case.   The bl ood t est  was t he onl y cer t ai n 

way t o est abl i sh t hat  t he def endant  was under  t he i nf l uence of  

al cohol .   I n Schmer ber ,  t he dr awi ng of  bl ood was a mi nor  

i nvasi on of  t he body.   The bodi l y i nvasi on was under t aken at  a 

hospi t al  under  a doct or ' s di r ect  super vi s i on.   Ther e was no t i me 

t o get  a war r ant  because t he evi dence of  al cohol  woul d have 

di ssi pat ed by t he t i me a war r ant  woul d have i ssued.   The 

suspect ' s i nt er est  i n bodi l y i nt egr i t y was hi gh but  t he i nvasi on 

was l i mi t ed.   The St at e' s i nt er est  i n obt ai ni ng t he evi dence i n 

Schmer ber  was ver y hi gh.  

                                                 
20 Schmer ber  v.  Cal i f or ni a,  384 U. S.  757,  758- 59 ( 1966) .  

21 Schmer ber ,  384 U. S.  at  766- 72.  

22 Schmer ber ,  384 U. S.  at  770.  
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¶100 Even i n t hese ci r cumst ances,  t he Uni t ed St at es Supr eme 

Cour t  was ver y hesi t ant  i n admi t t i ng t he bl ood evi dence and 

car ef ul l y l i mi t ed t he appl i cat i on of  Schmer ber ,  st at i ng:  

[ W] e r each t hi s j udgment  onl y on t he f act s of  t he 
pr esent  r ecor d.  The i nt egr i t y of  an i ndi v i dual ' s 
per son i s a cher i shed val ue of  our  soci et y.  That  we 
t oday hol d t hat  t he Const i t ut i on does not  f or bi d t he 
St at es mi nor  i nt r usi ons i nt o an i ndi v i dual ' s body 
under  st r i ngent l y l i mi t ed condi t i ons i n no way 
i ndi cat es t hat  i t  per mi t s mor e subst ant i al  i nt r usi ons,  
or  i nt r usi ons under  ot her  condi t i ons. 23 

¶101 And,  i ndeed,  a number  of  cour t s have f ound bodi l y 

i nt r usi ons si mi l ar  t o t he i nt r usi on i n t he i nst ant  case t o be 

unr easonabl e. 24   

¶102 For  t he r easons st at ed,  and on t he basi s of  Wi nst on 

and Schmer ber ,  I  concl ude t hat  wi t hout  a war r ant  t he evi dence 

shoul d have been suppr essed. 25 

                                                 
23 Schmer ber ,  384 U. S.  at  772.   

24 See,  e. g. ,  Rochi n v.  Cal i f or ni a,  342 U. S.  165,  172- 174 
( 1952) ( f or c i bl e ext r act i on of  cont ent s of  accused' s st omach 
vi ol at es due pr ocess) ;  Uni t ed St at es v.  Camer on,  538 F. 2d 254,  
258 ( 9t h Ci r .  1976)  ( admi ni st r at i on of  l axat i ve unr easonabl e 
when r ecor d f ai l s  t o est abl i sh t hat  l ess i nt r usi ve means ar e 
avai l abl e) ;  Col or ado v.  Thompson,  820 P. 2d 1160,  1165 ( Col o.  Ct .  
App.  1991)  ( same) .  

25 I  concl ude t hat  a war r ant  ( an ex par t e pr oceedi ng)  was 
necessar y under  t he f act s of  t he i nst ant  case.   Some cases and 
comment at or s have suggest ed t hat  under  some ci r cumst ances an 
adver sar i al  pr oceedi ng,  wi t h t he oppor t uni t y f or  an accused t o 
pr esent  evi dence,  may be necessar y t o i nvade t he accused' s body.    

See,  e. g. ,  Uni t ed St at es v.  Cr owder ,  i n whi ch Judge McGowan 
obser ved i n hi s concur r i ng opi ni on:   

Had [ t he Gover nment ]  decl i ned t o i nvoke t he aut hor i t y  
of  t he j udi c i ar y i n advance,  r el y i ng i nst ead upon 
af t er  t he f act  j ust i f i cat i ons,  we woul d have been 
pr esent ed wi t h qui t e a di f f er ent ——and pal pabl y mor e 
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di f f i cul t ——case.   But  because i t  pr oceeded as i t  di d,  
appel l ant  was,  pr i or  t o t he r emoval  of  t he bul l et  and 
at  t he Gover nment ' s i nsi st ence,  af f or ded an 
evi dent i ar y hear i ng bef or e a Uni t ed St at es Di st r i ct  
Judge i n whi ch he was r epr esent ed by counsel ,  asser t ed 
hi s obj ect i ons,  and had t he benef i t  of  cr oss-
exami nat i on of  t he Gover nment ' s medi cal  wi t ness.  
Oppor t uni t y was f ur t her  pr ovi ded appel l ant ,  bef or e t he 
oper at i on,  t o seek appel l at e scr ut i ny of  t he Di st r i ct  
Cour t ' s  f i ndi ngs and aut hor i zat i ons.  
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¶103 The i nevi t abl e di scover y doct r i ne does not  save t he 

sear ch.   The pol i ce wer e not  act i vel y pur sui ng an al t er nat i ve 

l i ne of  i nvest i gat i on at  t he t i me t he di scover y was made. 26  

                                                                                                                                                             
543 F. 2d 312,  318 ( D. C.  Ci r .  1976)  ( McGowan,  J. ,  concur r i ng) .   
See al so St at e v.  Over st r eet ,  551 S. W. 2d 621,  627- 28 ( Mo.  1977)  
( war r ant  f or  r emoval  of  bul l et  not  val i d when t her e was no 
adver sar i al  hear i ng,  no oppor t uni t y t o cr oss- exami ne,  no f i ndi ng 
by a cour t  of  degr ee of  medi cal  i nt r usi on,  and no oppor t uni t y 
f or  pr e- sur ger y appel l at e r evi ew) .  

 For  a di scussi on of  cases bef or e and af t er  Wi nst on and 
Schmer ber ,  see 2 LaFave,  supr a not e 1,  § 4. 1( e) ,  at  455- 71.  

26 I  agr ee wi t h t he cour t  of  appeal s '  anal ysi s of  i nevi t abl e 
di scover y i n t he i nst ant  case.   The cour t  of  appeal s st at ed:  

We concl ude t hat  i nevi t abl e di scover y i s not  
appl i cabl e her e because of  t he i nvasi on of  t he body.   
I f  we wer e t o r ul e as t he St at e suggest s,  t her e woul d 
be no i ncent i ve f or  t he pol i ce t o r espect  t he bodi l y 
i nt egr i t y of  per sons i n cust ody because t hey coul d 
al ways ar gue i nevi t abl e di scover y.  
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¶104 For  t he r easons st at ed,  I  di ssent .  

¶105 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s di ssent .  

 

                                                                                                                                                             
St at e v.  Payano- Roman,  2005 WI  App 118,  ¶16 n. 3,  284 
Wi s.  2d 350,  701 N. W. 2d 72.  
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