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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a cour t  of  

appeal s deci s i on t hat  af f i r med t he ci r cui t  cour t ' s  gr ant  of  

summar y j udgment  di smi ssi ng t he cl ai ms of  Hoi da,  I nc.  ( Hoi da)  

agai nst  def endant s M&I  Mi dst at e Bank ( M&I )  and McDonal d Ti t l e 

Company,  I nc.  ( McDonal d Ti t l e) .   Hoi da i s a subcont r act or  t hat  

i ncur r ed l osses on a bui l di ng pr oj ect  gone awr y when t he gener al  

cont r act or  and t he owner  of  t he pr oper t y f r audul ent l y 

mi sappr opr i at ed appr oxi mat el y $650, 000 of  t he pr oj ect ' s 
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const r uct i on l oan pr oceeds.   M&I  and McDonal d Ti t l e wer e t he 

l endi ng bank and t he di sbur si ng agent ,  r espect i vel y,  on t he 

pr oj ect .   Hoi da cl ai med t hat  i t  was a t hi r d- par t y benef i c i ar y of  

t he owner ' s l oan agr eement  wi t h M&I .   Hoi da al so c l ai med t hat  

t he def endant s wer e negl i gent  because t hey di d not  i dent i f y t he 

subcont r act or s and mat er i al men who wor ked on t he pr oj ect ,  di d 

not  ver i f y t hat  t he pr ogr ess on t he wor k was suf f i c i ent  t o 

j ust i f y t he r el ease of  l oan f unds,  and di d not  secur e l i en 

wai ver s f r om Hoi da,  whi ch Hoi da al l eges woul d have pr event ed i t s 

l osses.   The def endant s deny Hoi da' s c l ai ms.   They al so make a 

pr i ma f aci e showi ng t hat  t hey di d not  br each t he dut y of  

or di nar y car e under  t he c i r cumst ances by not  under t aki ng t he 

t asks Hoi da i dent i f i ed and t hat  t he l ack of  l i en wai ver s was not  

a cause- i n- f act  of  Hoi da' s damage.   The def endant s al so cont end 

t hat  publ i c pol i cy pr ecl udes Hoi da' s c l ai m.    

¶2 We concl ude t hat  Hoi da has not  st at ed a t hi r d- par t y 

benef i c i ar y c l ai m,  and t hat  i t  has not  pr ovi ded f act s t o 

cont r over t  M&I ' s pr i ma f aci e showi ng t hat  i t  di d not  br each t he 

dut y of  or di nar y car e under  t he c i r cumst ances.   We al so concl ude 

t hat  t he c l ai m Hoi da seeks t o est abl i sh agai nst  M&I  i s bar r ed by  

t he l egi s l at i ve det er mi nat i on of  pr i or i t y as bet ween a l ender  

and a subcont r act or  set  out  i n Wi s.  St at .  § 779. 01( 4)  ( 2003- 04) 1 

and Wi s.  St at .  § 706. 11.   And f i nal l y,  whi l e we do not  concl ude 

t hat  Hoi da has over come McDonal d Ti t l e' s pr i ma f aci e showi ng 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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t hat  i t  di d not  br each t he dut y of  or di nar y car e under  t he 

c i r cumst ances,  i f  we wer e t o do so,  Hoi da' s negl i gence cl ai m 

woul d be pr ecl uded by j udi c i al  publ i c pol i cy.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

I .   BACKGROUND 

¶3 I n Oct ober  1996,  The Vi l l ager  at  Nashot ah,  L. L. C.  

( Vi l l ager )  ent er ed i nt o a const r uct i on l oan agr eement  wi t h M&I  

t o bor r ow money t o bui l d f our  ei ght - uni t  apar t ment  bui l di ngs i n 

Pl over ,  Wi sconsi n.   The agr eement  bet ween M&I  and Vi l l ager  was 

wr i t t en and cal l ed f or  M&I  t o l end a t ot al  of  $1, 320, 000 t o 

Vi l l ager .   The l oan agr eement  set  out  t he l i mi t s of  M&I ' s 

r esponsi bi l i t i es and i t  was secur ed by f our  separ at e r eal  est at e 

mor t gages.   Vi l l ager  pr esent ed f our  i ni t i al  dr aw r equest s f or  

l oan f unds at  t he c l osi ng,  and M&I  di sbur sed t hose f unds f or  

pr oj ect  st ar t - up.   M&I  made ar r angement s wi t h McDonal d Ti t l e t o 

make t he r emai ni ng di sbur sement s of  t he l oan.   Ther e was no 

wr i t t en agr eement  bet ween M&I  and McDonal d Ti t l e t o est abl i sh 

t he t er ms of  t he di sbur sement  ar r angement ;  t hei r  agr eement  was 

or al ,  ar r anged bet ween t he M&I  l oan of f i cer  f or  t he pr oj ect ,  

Thomas Domaszek ( Domaszek) ,  and Rober t  McDonal d ( McDonal d)  of  

McDonal d Ti t l e.   

¶4 The l oan agr eement  bet ween M&I  and Vi l l ager  st at ed 

t hat  M&I  " shal l  not  be r esponsi bl e f or  any aspect  of  t he 

Const r uct i on .  .  .  or  t he pr ocur ement  of  l i en wai ver s, "  and t hat  

M&I  woul d have " no obl i gat i on or  l i abi l i t y  t o cont r act or s,  
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subcont r act or s,  l abor er s [ or ]  mat er i al men. " 2  I t  al so gave M&I  

t he r i ght  t o i nspect  t he pr oper t y at  any t i me dur i ng 

const r uct i on,  but  expl i c i t l y  st at ed t hat  M&I  " i s i n no way 

obl i gat ed t o do so. " 3  Anot her  pr ovi s i on r equi r ed Vi l l ager  t o 

f or war d not i ces t o M&I  any t i me t hat  an i ndi v i dual  or  busi ness 

pr ovi di ng goods or  ser vi ces t o t he pr oj ect  gave not i ce or  demand 

r el at i ng t o payment . 4  

                                                 
2 The exact  l anguage of  t he r el evant  cont r act  pr ovi s i ons i s 

as f ol l ows:  

3.  DUTI ES OF OWNER 

 a)  M&I  i s act i ng sol el y as a mor t gage l ender  and 
shal l  not  be consi der ed a pr i nci pal  wi t h r espect  t o 
t he pur chase of  any goods or  mat er i al s or  Const r uct i on 
of  any por t i on of  t he Pr oper t y secur ed by t he 
Mor t gage.   M&I  shal l  not  be r esponsi bl e f or  any aspect  
of  t he Const r uct i on .  .  .  or  t he pr ocur ement  of  l i en 
wai ver s .  .  .  .  

 b)  M&I  shal l  have no obl i gat i on or  l i abi l i t y  t o 
cont r act or s,  subcont r act or s,  l abor er s,  mat er i al men,  or  
t he per sons or  l i en c l ai mant s f ur ni shi ng goods or  
ser vi ces f or  payment  under  any ci r cumst ances,  i t  bei ng 
i nt ended and agr eed t hat  such per sons ar e not  and 
shal l  not  become benef i c i ar i es of  t hi s Agr eement  i n 
any r espect ,  unl ess M&I  assumes compl et i on of  pr oj ect  
under  par agr aph 8 and t hen onl y as t o t hose i t ems 
aut hor i zed by M&I  t o be compl et ed or  pr ovi ded at  t he 
expr essed r equest  of  M&I .    

3 Thi s l anguage i s i n t he f i f t h por t i on of  t he agr eement ,  
t i t l ed " Sur vey,  Appr ai sal s and I nspect i ons" :  

b)  M&I  i s gi ven t he r i ght  t o i nspect  t he Pr oper t y 
at  any t i me dur i ng Const r uct i on,  but  i s i n no way 
obl i gat ed t o do so.  

4 Thi s pr ovi s i on of  t he cont r act  r eads as f ol l ows:  

4.  NOTI CE AND CONSTRUCTI ON DOCUMENTS 
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¶5 Anot her  por t i on of  t he cont r act ,  " Owner ' s Deposi t  and 

Di sbur sement  of  Const r uct i on Funds, "  set s f or t h t he r espect i ve 

r esponsi bi l i t i es of  M&I  and Vi l l ager  wi t h r egar d t o di sbur sement  

of  const r uct i on f unds.   Among ot her  pr ovi s i ons wi t hi n t hat  

sect i on,  pr ovi s i on ( d) ,  was a r equi r ement  t hat  const r uct i on 

f unds be di sbur sed onl y upon t he owner ' s or der  and sat i sf act i on 

of  t he r equi r ement s wi t hi n t he l endi ng cont r act . 5  The cont r act  

al so gave M&I  t he r i ght ,  at  i t s  opt i on,  t o compl et e const r uct i on 

i f  any br each of  t he cont r act  occur r ed. 6 

¶6 M&I  and McDonal d Ti t l e agr eed t hat  McDonal d Ti t l e 

woul d act  as M&I ' s agent  f or  di sbur si ng t he l oan pr oceeds.   Upon 

r ecei pt  of  r equest s f or  payment  f r om t he gener al  cont r act or ,  

                                                                                                                                                             
a)  Upon r ecei pt  of  any not i ce or  demand 

what soever  f r om any cont r act or ,  subcont r act or ,  
l abor er ,  mat er i al man,  or  ot her  per son f ur ni shi ng goods 
or  ser vi ces ( i ncl udi ng wi t hout  l i mi t at i on any l i en 
not i ce or  c l ai m not i ce of  i nt ent  t o f i l e l i en c l ai m) ,  
t he Owner  shal l  i mmedi at el y f or war d such not i ce t o 
M&I .    

5 The r el evant  por t i on of  t hi s pr ovi s i on i s as f ol l ows:   

d)  Except  as ot her wi se her eaf t er  pr ovi ded,  al l  
f unds f or  Const r uct i on ( i ncl udi ng Owner ' s Deposi t  and 
Loan Pr oceeds)  shal l  be di sbur sed onl y upon t he 
Owner ' s or der  ( except  under  par agr aph 8)  and 
sat i sf act i on of  t he r equi r ement s of  t hi s Agr eement  and 
M&I .   M&I  shal l  have t he r i ght  t o det er mi ne t he t i me 
and ot her  r equi r ement s under  whi ch di sbur sement s shal l  
be made and shal l  have t he r i ght  t o t ake any act i on 
whi ch i t  deems necessar y t o compl et e Const r uct i on t o 
i t s sat i sf act i on ( i ncl udi ng t he r i ght  t o compl et e 
Const r uct i on under  par agr aph 8) .   

6 Pr ovi s i on 8 cont ai ns " M&I ' s Ri ght  t o Compl et e 
Const r uct i on. "  
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Packar d Const r uct i on,  I nc.  ( Packar d) ,  McDonal d Ti t l e woul d 

f ol l ow a payment  pr ocess and di sbur se f unds.   Thi s payment  

pr ocess r equi r ed t he compl et i on of  a wr i t t en Appl i cat i on and 

Cer t i f i cat i on f or  Payment  f or m t hat  cont ai ned Packar d' s i t emi zed 

appl i cat i on f or  payment ,  t he pr oj ect  ar chi t ect ' s s i gned 

cer t i f i cat e f or  payment  and Vi l l ager ' s s i gned cer t i f i cat e,  as 

owner / bor r ower ,  aut hor i z i ng payment  i n t he amount  of  t he 

appl i cat i on.  

¶7 I n Febr uar y 1997,  Packar d subcont r act ed wi t h Hoi da f or  

pr ef abr i cat ed wooden wal l  sect i ons and r oof  t r usses.   Hoi da 

commenced const r uct i on,  and by Febr uar y 26,  Hoi da had i nvoi ced 

Packar d f or  $5, 705 of  i t s  wor k.   The i nvoi ces r equi r ed payment  

wi t hi n 15 days.   On Mar ch 5,  1997,  as a r esul t  of  not  bei ng 

pai d,  Hoi da wr ot e t o Vi l l ager  and expl ai ned t hat  pur suant  t o 

Wi s.  St at .  § 779. 02,  i t  possessed l i en r i ght s  on t he pr oj ect  

pr oper t y.   However ,  Hoi da di d not hi ng f ur t her  af t er  sendi ng t he 

l et t er ,  and i t  cont i nued t o pr oduce and shi p mat er i al s t o t he 

const r uct i on s i t e unt i l  Apr i l  23,  1997.   Hoi da al so cont i nued t o 

i nvoi ce Packar d,  sendi ng 51 separ at e i nvoi ces t hr ough t he end of  

Apr i l . 7  Hoi da was pai d onl y $25, 000 over  t he cour se of  t hose t wo 

mont hs.    

¶8 I n l at e May or  ear l y June,  af t er  Hoi da had del i ver ed 

al l  of  t he pr oduct  i t  cont r act ed wi t h Packar d t o pr oduce,  

Kennet h Lar sen of  Hoi da cont act ed Domaszek t o advi se hi m t hat  

                                                 
7 The l ast  l egi bl e dat e on t he i nvoi ces i n t he r ecor d i s 

Apr i l  24,  1997;  t her e ar e addi t i onal  and pr esumabl y subsequent  
i nvoi ces,  but  t he dat e i s ei t her  absent  or  i l l egi bl e.  
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Hoi da had not  yet  been pai d.   McDonal d Ti t l e and M&I  became 

concer ned at  about  t he same t i me because t he pr oj ect  di d not  

appear  t o be pr ogr essi ng as pl anned.   On June 5,  1997,  al most  

t hr ee mont hs af t er  Hoi da' s l et t er  t o Vi l l ager  gi v i ng not i ce t hat  

i t  c l ai med l i en r i ght s,  Hoi da ser ved Vi l l ager  wi t h a Wr i t t en 

Not i ce of  I nt ent  t o Fi l e Const r uct i on Li en Cl ai ms pur suant  t o 

Wi s.  St at .  § 779. 06. 8  On June 6,  1997,  McDonal d i nf or med Packar d 

t hat  no mor e f unds woul d be pr ovi ded unt i l  McDonal d Ti t l e and 

M&I  r ecei ved l i en wai ver s f or  t he f unds t hat  had been r el eased.  

¶9 On Jul y 7,  1997,  McDonal d sent  a l et t er  t o Vi l l ager ,  

t o t he at t ent i on of  Mi ke I mper l  ( I mper l ) ,  st at i ng t hat  t wo 

subcont r act or s had f i l ed separ at e not i ces of  I nt ent  t o Fi l e 

Li ens and t hat  " obvi ousl y i ndi cat es t hat  t hey haven' t  been 

pai d. "   He r equest ed a r esponse and sai d t hat  he woul d seek a 

r epl acement  cont r act or  i f  Vi l l ager  di d not  t ake appr opr i at e 

act i on.   Thr oughout  t he mont h of  Jul y,  McDonal d at t empt ed t o 

r each I mper l  t o advi se hi m of  hi s concer ns about  t he l ack of  

const r uct i on pr ogr ess and admi ni st r at i on of  t he pr oj ect .    

¶10 Al so i n Jul y,  McDonal d made vi s i t s t o t he const r uct i on 

s i t e,  and i n t he cour se of  t hose vi s i t s,  di scover ed t hat  t wo 

bui l di ngs t hat  shoul d have been secur ed and l ocked wer e not .   

McDonal d became wor r i ed t hat  t he bui l di ngs woul d not  be 

compl et ed by wi nt er .   On Jul y 28,  McDonal d sent  a l et t er  t o 

I mper l  and t hr ee ot her s associ at ed wi t h Vi l l ager ,  expr essi ng 

                                                 
8 Accor di ng t o Wi s.  St at .  § 779. 06( 2) ,  Hoi da was r equi r ed t o 

gi ve not i ce mor e t han 30 days bef or e t he f i l i ng of  a c l ai m f or  
l i en.  
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concer n about  t he pr oj ect .   He i nf or med t hem t hat  i n spi t e of  

r epeat ed r equest s,  Packar d had not  pr ovi ded const r uct i on 

br eakdowns;  Packar d had f ai l ed t o pr ovi de l i en wai ver s;  at  l east  

t wo subcont r act or s had not  been pai d;  M&I  had t o advance money 

t o t hem t o keep t hem on t he j ob;  and gener al l y,  t he pr oj ect  

appear ed t o be pr ogr essi ng ver y s l owl y.   Al so on Jul y 28,  Hoi da 

f i l ed a Cl ai m f or  Li en on t he pr oj ect .  

¶11 On August  28,  1997,  McDonal d wr ot e t o I mper l  and John 

Chr i st i anson ( Chr i st i anson) ,  t he owner  of  Packar d,  t o t el l  t hem 

t hat  t he bui l di ngs must  be l ocked and secur e bef or e any f ur t her  

f undi ng coul d occur .   I t  was subsequent l y di scover ed t hat  

Chr i st i anson and I mper l  had mi sappr opr i at ed $650, 000 t o $700, 000 

of  t he const r uct i on f unds.   I mper l  was l at er  i ndi ct ed on 

mul t i pl e count s of  bank f r aud.   The ar chi t ect  f or  t he pr oj ect ,  

Wi l l i am Her ber t ,  al so aver r ed t hat  hi s s i gnat ur e was f or ged on 

some of  t he dr aw r equest s t hat  M&I  pai d t hr ough McDonal d Ti t l e.  

¶12 M&I  commenced f or ecl osur e on Vi l l ager ' s mor t gages i n 

or der  t o compl et e t he pr oj ect  and r ecover  i t s l osses.   Hoi da 

al so obt ai ned j udgment s agai nst  Vi l l ager ,  Packar d and 

Chr i st i anson,  but  r emai ned unpai d.   Hoi da' s unpai d i nvoi ces 

t ot al  $291, 582. 81. 9 

¶13 I n May of  2001,  Hoi da sued M&I  and McDonal d Ti t l e.   

Hoi da,  M&I  and McDonal d Ti t l e al l  f i l ed mot i ons f or  summar y 

j udgment .   The ci r cui t  cour t  concl uded t hat  t her e was no 

                                                 
9 Hoi da est i mat es t hat  i t  i s  owed $548, 175. 68,  i ncl udi ng 

i nt er est .   
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exi st i ng l aw upon whi ch t he cour t  coul d concl ude t hat  M&I  and 

McDonal d Ti t l e owed a dut y t o pr ot ect  Hoi da agai nst  t he l osses 

t hat  i t  i ncur r ed.   I t  concl uded Hoi da had not  met  i t s bur den of  

showi ng t hat  a dut y t o col l ect  l i en wai ver s exi st ed,  and 

t her ef or e,  Hoi da' s c l ai m f ai l ed t o st at e a c l ai m f or  r el i ef .   I t  

gr ant ed M&I  and McDonal d Ti t l e' s mot i on f or  summar y j udgment ,  

di smi ssi ng al l  c l ai ms agai nst  t hem.  

¶14 Hoi da appeal ed,  and t he cour t  of  appeal s hel d t hat  

Hoi da had al l eged each of  t he el ement s necessar y t o est abl i sh a 

negl i gence cl ai m,  but  af f i r med t he ci r cui t  cour t ' s  gr ant  of  

summar y j udgment  f or  t he def endant s on t he gr ound t hat  publ i c 

pol i cy consi der at i ons pr ecl uded r ecover y.   I t  c i t ed Wi sconsi n 

St at ut es,  ch.  779,  t hat  pl aces l ender s above subcont r act or s i n 

l i en pr i or i t i zat i on on const r uct i on pr oj ect s,  as suppor t  f or  

hol di ng t hat  Hoi da' s c l ai m was bar r ed by publ i c pol i cy.   Hoi da,  

I nc.  v.  M&I  Mi dst at e Bank,  2004 WI  App 191,  ¶23,  276 Wi s.  2d 

705,  688 N. W. 2d 691. 10  We r evi ew t hat  deci s i on.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶15 Thi s case r equi r es us t o r evi ew summar y j udgment  

di smi ssi ng Hoi da' s c l ai ms agai nst  t he def endant s.   Whet her  

summar y j udgment  was pr oper l y gr ant ed i s a quest i on of  l aw.   

For t i er  v.  Fl ambeau Pl ast i cs Co. ,  164 Wi s.  2d 639,  651- 52,  476 

                                                 
10 The cour t  of  appeal s c i t ed pol i cy as evi denced i n t he 

st at ut es f or  i t s  deci s i on:   " Est abl i shi ng f or  Hoi da a new cl ai m 
agai nst  M&I  and McDonal d woul d cont r avene t he publ i c pol i cy 
choi ces of  t he l egi s l at ur e. "   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  
2004 WI  App 191,  ¶23,  276 Wi s.  2d 705,  688 N. W. 2d 691.  
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N. W. 2d 593 ( Ct .  App.  1991) .   We i ndependent l y r evi ew a gr ant  or  

deni al  of  summar y j udgment ,  appl y i ng t he same met hod as t he 

c i r cui t  cour t .   Col e v.  Hubanks,  2004 WI  74,  ¶5,  272 Wi s.  2d 

539,  681 N. W. 2d.  147 ( c i t i ng Sawyer  v.  Mi del f or t ,  227 Wi s.  2d 

124,  135,  595 N. W. 2d 423 ( 1999) ) .   Whet her  publ i c pol i cy 

pr ecl udes a negl i gence cl ai m i s al so a quest i on of  l aw,  subj ect  

t o our  i ndependent  r evi ew.   Gr i t zner  v.  Mi chael  R. ,  2000 WI  68,  

¶27,  235 Wi s.  2d 781,  611 N. W. 2d 906.   

B.  Summar y Judgment  Pr i nci pl es 

¶16 Ever y deci s i on on a mot i on f or  summar y j udgment  begi ns 

wi t h a r evi ew of  t he compl ai nt  t o det er mi ne whet her ,  on i t s 

f ace,  i t  st at es a c l ai m f or  r el i ef .   West phal  v.  Far mer s I ns.  

Exch. ,  2003 WI  App 170,  ¶9,  266 Wi s.  2d 569,  669 N. W. 2d 166.   I f  

i t  does,  we exami ne t he answer  t o see i f  i ssues of  f act  or  l aw 

have been j oi ned.   I d.   Af t er  we have concl uded t hat  t he 

compl ai nt  and answer  ar e suf f i c i ent  t o j oi n i ssue,  we exami ne 

t he movi ng par t y ' s af f i davi t s t o det er mi ne whet her  t hey 

est abl i sh a pr i ma f aci e case f or  summar y j udgment .   I d.   When 

t hey do so,  we r evi ew t he opposi ng par t y ' s af f i davi t s t o 

det er mi ne whet her  t her e ar e any mat er i al  f act s i n di sput e,  or  

i nf er ences f r om undi sput ed mat er i al  f act s,  t hat  woul d ent i t l e 

t he opposi ng par t y t o a t r i al .   I d.   " We wi l l  af f i r m a gr ant  of  

summar y j udgment  when t her e ar e no genui ne i ssues of  mat er i al  

f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  

l aw. "   Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  ¶11,  

277 Wi s.  2d 21,  690 N. W. 2d 1 ( c i t at i on omi t t ed) .   " [ T] he mer e 

exi st ence of  some al l eged f act ual  di sput e bet ween t he par t i es 
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wi l l  not  def eat  an ot her wi se pr oper l y suppor t ed mot i on f or   

summar y j udgment , "  so l ong as t her e i s no di sput ed f act  t hat  i s 

mat er i al  t o t he c l ai m or  def ense made.   I d.  ( quot i ng Ci t y of  

El khor n v.  211 Cent r al i a Cor p. ,  2004 WI  App 139,  ¶18,  275 

Wi s.  2d 584,  685 N. W. 2d 874) .    

C.  Hoi da' s Cl ai ms  

¶17 Hoi da cl ai ms t hat  M&I  and McDonal d Ti t l e ar e l i abl e 

f or  t he damages i t  sust ai ned based on t he f ol l owi ng al l egat i ons 

set  out  i n t he compl ai nt :   ( 1)  t he def endant s had a dut y of  

" i dent i f i cat i on of  subcont r act or s and mat er i al men at  t he 

pr oj ect " ;  ( 2)  t he def endant s had a dut y of  " det er mi nat i on t hat  

t he wor k has r eached t he pr oper  st age t o j ust i f y  di sbur sement " ;  

( 3)  t he def endant s had a dut y of  " col l ect i on of  l i en wai ver s 

f r om cont r act or s,  subcont r act or s and suppl i er s"  bef or e 

di sbur sement  of  l oan f unds wer e made;  ( 4)  t he def endant s " owed a 

dut y t o t he subcont r act or s and mat er i al  suppl i er s,  i ncl udi ng 

Hoi da,  because [ t he subcont r act or s and mat er i al  suppl i er s]  wer e 

t hi r d- par t y benef i c i ar i es and al so because i t  was r easonabl y 

f or eseeabl e t hat  any f ai l ur e by [ t he def endant s]  .  .  .  coul d 

har m subcont r act or s and mat er i al  suppl i er s,  i ncl udi ng Hoi da" ;  

and ( 5)  t he def endant s br eached t hese dut i es causi ng damage t o 

Hoi da.   M&I  and McDonal d Ti t l e deni ed al l  of  Hoi da' s 

al l egat i ons.    

¶18 The f i r st  st ep of  our  summar y j udgment  anal ysi s i s t o 

det er mi ne whet her  t he compl ai nt  set s f or t h a c l ai m f or  r el i ef .   

Tr i ni t y Evangel i cal  Lut her an Chur ch & Sch. - Fr ei st adt  v.  Tower  

I ns.  Co. ,  2003 WI  46,  ¶32,  261 Wi s.  2d 333,  661 N. W. 2d 789.   I t  
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appear s t hat  Hoi da at t empt ed t o pl ead bot h a c l ai m f or  br each of  

cont r act ,  as a t hi r d- par t y benef i c i ar y,  and a c l ai m f or  

negl i gence. 11   

1.  Br each of  cont r act  

¶19 The compl ai nt  does not  al l ege whet her  t he dut i es 

out l i ned i n ¶17 above ar i se f r om a l oan document ,  an agr eement  

bet ween M&I  and McDonal d Ti t l e or  f r om some ot her  agr eement  t hat  

coul d gi ve r i se t o a cont r act  t heor y of  r ecover y.   I t  al so does 

not  al l ege t hat  Hoi da was an i nt ended benef i c i ar y of  any such 

agr eement .   However ,  i n or der  t o st at e a c l ai m based on t hi r d-

par t y benef i c i ar y st at us,  t he compl ai nt  must  al l ege f act s 

suf f i c i ent  t o show t hat  t he agr eement  t hat  was br eached was 

ent er ed i nt o pr i mar i l y and di r ect l y f or  pl ai nt i f f ' s  benef i t  or  

t he compl ai nt  must  have at t ached a copy of  t he agr eement  t hat  

demonst r at es t hat  pur pose.   Schel l  v.  Kni ckel bei n,  77 Wi s.  2d 

344,  349,  252 N. W. 2d 921 ( 1977) .   Hoi da di d nei t her .   Ther ef or e,  

i t s  at t empt ed br each of  cont r act  c l ai m f ai l s t o st at e a c l ai m 

f or  r el i ef .   

2.  Negl i gence 

¶20 Hoi da al l eged t hat  t he def endant s br eached t he dut y of  

car e owed t o i t ,  not  by doi ng some act  t hat  caused har m,  but  by 

f ai l i ng t o per f or m cer t ai n t asks t hat  Hoi da cl ai ms M&I  and 

                                                 
11 Hoi da' s br i ef s at t empt  t o r ai se i ssues of  

mi sr epr esent at i on.   However ,  t he c i r cui t  cour t  decl i ned t o 
r evi ew t hat  i ssue,  not i ng t hat  mi sr epr esent at i on was not  pl eaded 
and t her ef or e was not  bef or e t he cour t .   Our  i ndependent  r evi ew 
of  t he compl ai nt  conf i r ms t hat  Hoi da di d not  pl ead 
mi sr epr esent at i on.   Ther ef or e,  we do not  addr ess i t .   
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McDonal d Ti t l e had an obl i gat i on t o per f or m.   Hoi da does not  

asser t  t hat  t hi s obl i gat i on ar ose f r om any hei ght ened dut y of  

car e,  such as a f i duci ar y dut y.   Rat her ,  i t  pl eads t hat  t he dut y 

of  or di nar y car e r equi r ed M&I  and McDonal d Ti t l e t o i dent i f y t he 

subcont r act or s and mat er i al men f or  t he pr oj ect ;  t o ver i f y t hat  

suf f i c i ent  wor k on t he pr oj ect  had been compl et ed t o " j ust i f y 

di sbur sement " ;  and t o col l ect  l i en wai ver s f r om Hoi da bef or e 

di sbur si ng f unds f r om Vi l l ager ' s l oan.   Hoi da char act er i zes 

t hese obl i gat i ons as " basi c i ndust r y st andar ds"  of  conduct  f or  

l ender s and t hei r  agent s,  and i t  c l ai ms t hat  i f  t he l ender  does 

not  compl et e t hese t asks,  i t  i s  r easonabl y f or eseeabl e t hat  

subcont r act or s and mat er i al men wi l l  be har med.  

¶21 Wi sconsi n' s common l aw of  negl i gence has devel oped 

pr i mar i l y t hr ough cases of  per sonal  i nj ur y and pr oper t y damage.   

The speci f i c  quest i on of  a l ender ' s l i abi l i t y  t o a t hi r d par t y 

who suf f er s l osses,  wher e t he l ender  and t he t hi r d par t y ar e not  

i n pr i v i t y of  cont r act  and t he l ender  has no f i duci ar y dut y t o 

t he t hi r d par t y,  i s  a quest i on of  f i r st  i mpr essi on i n Wi sconsi n.   

We r evi ew est abl i shed common l aw negl i gence pr i nci pl es as our  

st ar t i ng poi nt .   

¶22 Gener al l y st at ed,  " [ t ] he t est  of  negl i gence i s whet her  

t he conduct  f or eseeabl y cr eat es an unr easonabl e r i sk t o ot her s. "   

Mor gan v.  Pa.  Gen.  I ns.  Co. ,  87 Wi s.  2d 723,  732,  275 N. W. 2d 660 

( 1979)  ( c i t i ng,  e. g. ,  Cof f ey v.  Mi l waukee,  74 Wi s.  2d 526,  537,  

247 N. W. 2d 132 ( 1976) ;  Ant oni ewi cz v.  Reszczynski ,  70 Wi s.  2d 

836,  857,  236 N. W. 2d 1 ( 1975) ;  A. E.  I nv.  Cor p.  v .  Li nk Bui l der s,  

I nc. ,  62 Wi s.  2d 479,  484- 85,  214 N. W. 2d 764 ( 1974) ) .   The r i sk 
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of  har m need not  be t o a par t i cul ar  pl ai nt i f f .   Mor gan,  87 

Wi s.  2d at  732.   The al l egedl y negl i gent  act  must  al so cause an 

i nj ur y.   " A cause of  act i on i n negl i gence r equi r es pr oof  t hat  

t he def endant  f ai l ed t o exer ci se or di nar y car e and t hat  t he act  

or  omi ssi on compl ai ned of  was t he cause of  t he pl ai nt i f f ' s  

i nj ur y. "   Fi scher  v.  Cl evel and Punch & Shear  Wor ks Co. ,  91 

Wi s.  2d 85,  92,  280 N. W. 2d 280 ( 1979)  ( c i t i ng Gr ei t en v.  La Dow,  

70 Wi s.  2d 589,  601,  235 N. W. 2d 677 ( 1975) ) .  

¶23 For  decades,  Wi sconsi n cour t s have engaged a f our -

el ement  anal ysi s t o det er mi ne whet her  an act i onabl e c l ai m f or  

negl i gence has been st at ed.   We r equi r e a pl ai nt i f f  t o pl ead 

f act s,  whi ch i f  pr oved t r ue,  woul d est abl i sh t he f ol l owi ng f our  

el ement s:   " ( 1)  t he exi st ence of  a dut y of  car e on t he par t  of  

t he def endant ,  ( 2)  a br each of  t hat  dut y of  car e,  ( 3)  a causal  

connect i on bet ween t he def endant ' s br each of  t he dut y of  car e 

and t he pl ai nt i f f ' s  i nj ur y,  and ( 4)  act ual  l oss or  damage 

r esul t i ng f r om t he [ br each] . " 12  Gr i t zner ,  235 Wi s.  2d 781,  ¶19;  
                                                 

12 The di ssent  i mpl i es t hat  Wi sconsi n does not  empl oy t he 
f our - el ement  t est  f or  act i onabl e negl i gence;  i t  r el i es heavi l y 
on Pal sgr af  v.  Long I s l and Rai l r oad Co. ,  162 N. E.  99 ( N. Y.  
1928) .   Di ssent ,  ¶¶64- 65.   I n so doi ng,  t he di ssent  i gnor es t he 
use of  t he f our - el ement  t est  i n cur r ent  deci s i ons,  one of  whi ch 
was aut hor ed by t he aut hor  of  t he di ssent  her ei n.   See,  e. g. ,  
Ant waun A.  v.  Her i t age Mut .  I ns.  Co. ,  228 Wi s.  2d 44,  55,  596 
N. W. 2d 456 ( 1999)  ( Just i ce Br adl ey expl ai ni ng f or  t he maj or i t y,  
" As wi t h any negl i gence cl ai m,  Ant waun A.  must  show t hat  t her e 
exi st s:   ( 1)  A dut y of  car e on t he par t  of  t he def endant ;  ( 2)  a 
br each of  t hat  dut y;  ( 3)  a causal  connect i on bet ween t he conduct  
and t he i nj ur y;  and ( 4)  an act ual  l oss or  damage as a r esul t  of  
t he i nj ur y" ) ;  Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  418,  541 
N. W. 2d 742 ( 1995)  ( speci f y i ng t hat  t he same f our  el ement s must  
exi st  i n or der  t o est abl i sh a cause of  act i on f or  negl i gence i n 
Wi sconsi n) .    
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see al so Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  418,  541 N. W. 2d 

742 ( 1995) .  

¶24 Wi sconsi n cour t s have al so r eser ved t he r i ght  t o deny 

t he exi st ence of  a negl i gence cl ai m based on publ i c pol i cy 

r easons:   " [ I ] n Wi sconsi n,  even i f  al l  t he el ement s f or  a c l ai m 

of  negl i gence ar e pr oved,  or  l i abi l i t y  f or  negl i gent  conduct  i s 

assumed by t he cour t ,  t he cour t  nonet hel ess may pr ecl ude 

l i abi l i t y  based on publ i c pol i cy  f act or s. "   Smaxwel l  v.  Bayar d,  

2004 WI  101,  ¶39,  274 Wi s.  2d 278,  682 N. W. 2d 923.   The 

l egi s l at ur e al so est abl i shes publ i c pol i cy f or  t he st at e t hr ough 

t he st at ut es i t  enact s,  and we ar e l i mi t ed " t o appl y i ng t he 

pol i cy t he l egi s l at ur e has chosen t o enact ,  and may not  i mpose 

[ our ]  own pol i cy  choi ces. "   Fandr ey v.  Am.  Fami l y Mut .  I ns.  Co. ,  

2004 WI  62,  ¶16,  272 Wi s.  2d 46,  680 N. W. 2d 345. 13 

                                                                                                                                                             
I n addi t i on,  j ur i es f i nd f act s,  but  whet her  a dut y exi st s 

and t he scope of  such a dut y ar e quest i ons of  l aw f or  t he cour t s 
t o deci de.   See,  e. g. ,  Cepl i na v .  So.  Mi l waukee School  Boar d,  73 
Wi s.  2d 338,  341- 42,  243 N. W. 2d 183 ( 1976)  ( concl udi ng t hat  
whet her  t he school  boar d had a dut y t o t he i nj ur ed chi l d and t he 
scope of  any such dut y wer e quest i ons of  l aw f or  a cour t  t o 
deci de) ;  Johnson v.  Sei pel ,  152 Wi s.  2d 636,  643,  449 N. W. 2d 66 
( Ct .  App.  1989)  ( concl udi ng whet her  Sei pel  owed a dut y t o t he 
Johnsons i n r egar d t o hi s use of  boat s on t he r i ver  i n f r ont  of  
t he Johnsons'  pr oper t y,  and what  t he scope of  any such dut y was,  
ar e quest i ons of  l aw) .   

13 As we expl ai ned i n Fandr ey v .  Amer i can Fami l y Mut ual  
I nsur ance Co. ,  2004 WI  62,  272 Wi s.  2d 46,  680 N. W. 2d 345,  t he 
appl i cat i on of  publ i c pol i cy as set  out  i n t he st at ut es and t he 
appl i cat i on of  j udi c i al  publ i c  pol i cy f act or s  ar e t wo ver y 
di f f er ent  concept s.  

The l egi s l at ur e' s det er mi nat i on of  " publ i c pol i cy"  i n 
a br oader  cont ext  r el at es t o what  i s pol i t i cal l y 
appr opr i at e f or  t he st at e as a whol e.   When " publ i c 
pol i cy"  i s used i n t hi s cont ext ,  i t  i s  t r ue t hat  t he 
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¶25 The anal ysi s of  t he f our  el ement s necessar y t o st at e a 

c l ai m f or  act i onabl e negl i gence i s t he f i r st  consi der at i on f or  a 

cour t  when deci di ng mot i ons f or  summar y j udgment ,  even i f  an 

appel l at e cour t  can di r ect l y consi der  t he j udi c i al  publ i c pol i cy  

f act or s t o pr ecl ude l i abi l i t y  when t he f act s ar e par t i cul ar l y 

c l ear .   Al var ado v.  Ser sch,  2003 WI  55,  ¶18,  262 Wi s.  2d 74,  662 

N. W. 2d 350;  see al so Gr i t zner ,  235 Wi s.  2d 781,  ¶24.   Thi s i s 

because " negl i gence and l i abi l i t y  ar e di st i nct  concept s. "   

Al var ado,  262 Wi s.  2d 74,  ¶17.   

¶26 We have not  addr essed pr evi ousl y t he pr eci se quest i on 

bef or e us,  and t her ef or e have gi ven no gui dance f or  t he pl eadi ng 

r equi r ement s f or  a c l ai m of  l ender  l i abi l i t y  due t o an al l eged 

f ai l ur e t o under t ake cer t ai n t asks.   Fur t her ,  undi sput ed 

mat er i al  f act s t hat  wer e not  pl eaded wi l l  be hel pf ul  t o our  

expl anat i on of  t hi s new cl ai m t hat  Hoi da seeks t o devel op.   For  

t hese r easons,  we wi l l  assume,  whi l e not  deci di ng,  t hat  t he 

compl ai nt  st at es an act i onabl e cl ai m f or  negl i gence i n r egar d t o 

M&I  and McDonal d Ti t l e.   

¶27 The f i r st  el ement  of  t he f our - el ement  anal ysi s f or  a 

c l ai m of  act i onabl e negl i gence,  dut y,  i nvol ves t wo aspect s:   ( 1)  

                                                                                                                                                             
j udi c i ar y i s l i mi t ed t o appl y i ng t he pol i cy t he 
l egi s l at ur e has chosen t o enact ,  and may not  i mpose 
i t s own pol i cy choi ces.   Thi s st ands i n st ar k cont r ast  
t o t he j udi c i ar y ' s use of  " publ i c pol i cy, "  f or mer l y 
r ef er r ed t o as " pr oxi mat e cause, "  whi ch r ef er s t o t he 
pr act i ce of  l i mi t i ng t or t  l i abi l i t y  as par t  of  t he 
l egal  cause anal ysi s " on a case- by- case basi s. "  

I d. ,  ¶16 ( c i t at i ons omi t t ed) .  



No.  2003AP2108   

 

17 
 

t he exi st ence of  a dut y of  or di nar y car e;  and,  ( 2)  an assessment  

of  what  or di nar y car e r equi r es under  t he c i r cumst ances.   

Hat l eber g v.  Nor west  Bank Wi s. ,  2005 WI  109,  ¶¶17- 18,  283 

Wi s.  2d 234,  700 N. W. 2d 15.   We begi n wi t h t he dut y of  or di nar y 

car e.  

¶28 I n Kl assa v.  Mi l waukee Gas Li ght  Co. ,  273 Wi s.  176,  77 

N. W. 2d 397 ( 1956) ,  we r evi ewed t he est abl i shed concept  t hat  i n 

or der  t o f i nd negl i gence,  a cour t  f i r st  must  deci de whet her  t he 

def endant  owed a dut y t o t he pl ai nt i f f .   I d.  at  181- 82.   We 

ci t ed pr evi ous case l aw and secondar y sour ces as f oundat i on f or  

our  st at ement  t hat  " i t  i s  not  necessar y i n or der  f or  an act  t o 

be negl i gent  t hat  t he act or  shoul d r easonabl y have f or eseen t he 

par t i cul ar  i nj ur y whi ch di d r esul t  f r om such act  so l ong as he 

shoul d have f or eseen t hat  har m was l i kel y t o be caused t o 

someone by r eason [ of  hi s act ] . "   I d.  at  182 ( c i t i ng Pf ei f er  v.  

St andar d Gat eway Theat er ,  I nc. ,  262 Wi s.  229,  55 N. W. 2d 29 

( 1952) ) .   

¶29 Kl assa expl ai ned t hat  despi t e t hi s br oad,  gener al  

st at ement  of  dut y,  cour t s coul d concl ude t hat  an act  t hat  caused 

har m di d not  const i t ut e negl i gence under  cer t ai n c i r cumst ances:   

" Whenever  a cour t  hol ds t hat  a cer t ai n act  does not  const i t ut e 

negl i gence because t her e was no dut y owed by t he act or  t o t he 

i nj ur ed par t y,  al t hough t he act  compl ai ned of  caused t he i nj ur y,  

such cour t  i s  maki ng a pol i cy det er mi nat i on. "   Kl assa,  273 Wi s.  

at  183.   I n maki ng t hat  asser t i on,  we expl ai ned t hat  t he 

shi f t i ng sands of  soci et y ' s i deas about  r esponsi bi l i t y  dr i ve 

cour t s '  concl usi ons wi t h r egar d t o what  t he dut y of  or di nar y 
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car e r equi r es under  t he c i r cumst ances pr esent ed. 14  I d.  at  

183- 84.   However ,  we al so have expl ai ned t hat  t he dut y of  

or di nar y car e i s not  a j udi c i al  publ i c pol i cy f act or ,  but  

r at her ,  i t  i s  " an i ngr edi ent  i n t he det er mi nat i on of  

negl i gence. "   A. E.  I nv. ,  62 Wi s.  2d at  484.    

¶30 To summar i ze,  one has a dut y t o exer ci se or di nar y car e 

under  t he c i r cumst ances. 15  Gr i t zner ,  235 Wi s.  2d 781,  ¶20.   I f  a 

per son,  wi t hout  i nt endi ng t o do har m,  act s,  or  f ai l s  t o do an 

                                                 
14 I n Kl assa v.  Mi l waukee Gas Li ght  Co. ,  273 Wi s.  176,  77 

N. W. 2d 397 ( 1956) ,  we expl ai ned:  

For  mor e t han t wo gener at i ons i t  has been 
r epeat ed t hat  t her e can be no dut y t owar d an unbor n 
chi l d;  now al l  of  a sudden t he cases on pr enat al  
i nj ur y ar e goi ng t he ot her  way.   I t  used t o be hel d 
t hat  one who get s hi msel f  i nt o danger  owes no dut y t o 
a r escuer  i nj ur ed i n savi ng hi m;  now al l  at  once t he 
dut y i s t her e.   I t  was once wel l - set t l ed l aw t hat  one 
who negl i gent l y made mi sr epr esent at i ons coul d owe no 
possi bl e dut y t o a t hi r d per son i nt o whose hands t hey 
mi ght  come;  t her e i s now r espect abl e aut hor i t y t hat  i n 
some si t uat i ons such a dut y can be f ound.   I t  was once 
t he l aw t hat  a l andl or d l easi ng a smal l  shop f or  t he 
admi ssi on of  t he publ i c owed no dut y t o t hose who 
ent er ed;  al l  of  t he r ecent  cases agr ee t hat  t he dut y 
i s c l ear .  

I d.  at  183- 84 ( quot i ng Wi l l i am L.  Pr osser ,  Pal sgr af  Revi s i t ed,  
52 Mi ch.  L.  Rev.  1,  14- 15,  ( 1953) ) .   

15 The di ssent  al so mi schar act er i zes t he hol di ng of  t he 
maj or i t y opi ni on as havi ng concl uded t hat  M&I  and McDonal d Ti t l e 
owed no dut y t o Hoi da.   Di ssent ,  ¶58.   However ,  t he maj or i t y 
opi ni on cl ear l y concl udes t hat  M&I  and McDonal d Ti t l e have a 
dut y t o exer ci se or di nar y car e under  t he c i r cumst ances.   See 
i nf r a,  ¶¶30- 32.   What  t he maj or i t y opi ni on t ur ns on i s whet her  
t he c i r cumst ances of  t hi s case r equi r e M&I  and McDonal d Ti t l e t o 
under t ake al l  t he af f i r mat i ve act s t hat  Hoi da r equest s.   See 
i nf r a,  ¶32.   
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act ,  t hat  a r easonabl e per son woul d r ecogni ze as cr eat i ng an 

unr easonabl e r i sk of  i nj ur y or  damage t o a per son or  pr oper t y,  

he or  she i s  not  exer ci s i ng or di nar y car e under  t he 

c i r cumst ances,  and i s t her ef or e negl i gent .   Rockwei t ,  197 

Wi s.  2d at  424 ( c i t at i on omi t t ed) .   Or di nar y car e i nvol ves t he 

concept  of  f or eseeabi l i t y ,  i n t hat  a r easonabl e per son 

exer ci s i ng or di nar y car e woul d have f or eseen i nj ur y as a 

consequence of  hi s act .   Gr ei t en,  70 Wi s.  2d at  602;  Osbor ne v.  

Mont gomer y,  203 Wi s.  223,  234,  234 N. W.  372 ( 1931) .    

¶31 These concept s,  t aken t oget her ,  est abl i sh cer t ai n 

r el at i onshi ps.   The exi st ence of  a dut y of  or di nar y car e 

encompasses what  i s r easonabl e accor di ng t o f act s and 

ci r cumst ances pr esent  i n each i ndi v i dual  case.   Whet her  t her e 

has been a br each,  t he next  el ement  of  a negl i gence cl ai m,  wi l l  

depend i n par t  upon what  i s r easonabl e t o r equi r e a per son t o 

do,  or  t o r ef r ai n f r om doi ng,  under  t he c i r cumst ances.   

Hat l eber g,  283 Wi s.  2d 234,  ¶¶18- 20.  

¶32 Ther ef or e,  what  i s wi t hi n t he dut y of  or di nar y car e 

depends on t he ci r cumst ances under  whi ch t he cl ai med dut y 

ar i ses.   For  exampl e,  what  i s compr i sed wi t hi n or di nar y car e may 

depend on t he r el at i onshi p bet ween t he par t i es or  on whet her  t he 

al l eged t or t f easor  assumed a speci al  r ol e i n r egar d t o t he 

i nj ur ed par t y.   See i d.  ( concl udi ng t hat  Wel l s Far go Bank' s dut y 

of  or di nar y car e under  t he c i r cumst ances di d not  i ncl ude an 

af f i r mat i ve obl i gat i on t o r evi ew a t r ust  document  t o ensur e t hat  

i t  woul d be ef f ect i ve i n r educi ng est at e t axes) ;  see al so i d. ,  

¶42 ( concl udi ng t hat  because Wel l s Far go under t ook t he r ol e of  
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gi v i ng f i nanci al  advi ce t o i t s c l i ent ,  i t s  dut y of  or di nar y car e 

under  t he c i r cumst ances r equi r ed i t  t o avoi d pr ovi di ng f al se 

i nf or mat i on t o her ) .   When a par t y i s al l eged t o have a 

f i duci ar y dut y  t o anot her  i ndi v i dual ,  we exami ne what  i s 

encompassed wi t hi n or di nar y car e under  a di f f er ent  l ens because 

of  t hat  c l ai med f i duci ar y r el at i onshi p. 16  See Bel oi t  Li qui dat i ng 

Tr ust  v.  Gr ade,  2004 WI  39,  ¶2,  270 Wi s.  2d 356,  677 N. W. 2d 298 

( concl udi ng t hat  a cor por at e of f i cer ' s or  di r ect or ' s dut y of  

or di nar y car e under  t he c i r cumst ances t o cor por at e cr edi t or s was 

not  t hat  of  a f i duci ar y unl ess t he cor por at i on was i nsol vent  and 

no l onger  a goi ng concer n) .   St at ed ot her wi se,  t he dut y of  

or di nar y car e under  t he c i r cumst ances i s det er mi ned by what  

woul d be r easonabl e gi ven t he f act s and ci r cumst ances of  t he 

par t i cul ar  c l ai m at  hand.   
                                                 

16 Hoi da ci t es Fi r st  Nat i onal  Bank v.  Wer nhar t ,  204 Wi s.  2d 
361,  555 N. W. 2d 819 ( Ct .  App.  1996) ,  i n suppor t  of  i t s  ar gument .   
I n Wer nhar t ,  t he cour t  of  appeal s concl uded t hat  a l ender  had a 
f i duci ar y r el at i onshi p t o a bor r ower  because i t  had consent ed t o 
di sbur se t he l oan pr oceeds and per sonal  f unds of  t he bor r ower ,  
wi t hout  f ur t her  par t i c i pat i on by t he bor r ower .   I d.  at  370.   The 
cour t  hel d t hat  t he bank,  t her ef or e,  was act i ng as an agent  of  
t he bor r ower .   I d.   The cour t  concl uded t hat  t he l ender  owed a 
f i duci ar y dut y t o t he bor r ower  t o assur e compl i ance wi t h t he 
const r uct i on cont r act  bef or e di sbur si ng f unds.   I d.   Because t he 
bank made no at t empt  t o per f or m t hi s dut y,  t he cour t  af f i r med 
t he ci r cui t  cour t ' s  concl usi on t hat  t he bank had br eached i t s 
dut y.   I d.  at  370- 71.  

Wer nhar t  i s  r eadi l y di st i ngui shabl e because t he bank' s dut y 
of  car e i n di sbur si ng t hose l oan pr oceeds was det er mi ned by t he 
bank' s obl i gat i on as a f i duci ar y of  t he bor r ower .   Hoi da cl ai ms 
no f i duci ar y r el at i onshi p bet ween i t sel f  and ei t her  M&I  or  
McDonal d Ti t l e.   Addi t i onal l y,  M&I  had t he appr oval  of  t he 
bor r ower ,  i n wr i t i ng,  and i t  r el i ed on t hat  appr oval ,  onl y t o 
di scover  l at er  t hat  t he " appr oval "  was par t  of  a bank f r aud 
scam.  
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¶33 Thi s l i mi t at i on on what  i s r equi r ed by t he dut y of  

or di nar y car e i s not  a new concept .   I t  i s  a wel l - est abl i shed 

consi der at i on i n t he anal ysi s of  c l ai ms of  i nt ent i onal  

mi sr epr esent at i on based on a f ai l ur e t o di scl ose.   For  exampl e,  

t he dut y of  or di nar y car e i n r egar d t o bei ng r equi r ed t o speak 

i s l i mi t ed by t he c i r cumst ances sur r oundi ng t he t r ansact i on.   

Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 WI  111,  ¶¶16- 19,  

283 Wi s.  2d 555,  699 N. W. 2d 205;  Ol l er man v.  O' Rour ke Co. ,  I nc. ,  

94 Wi s.  2d 17,  46,  288 N. W. 2d.  95 ( 1980) .   No mi sr epr esent at i on 

occur s t hr ough nondi scl osur e unl ess t her e i s a dut y t o di scl ose.   

Kal ot i ,  283 Wi s.  2d 555,  ¶13;  Ol l er man,  94 Wi s.  2d at  42.    

¶34 Hoi da' s c l ai ms agai nst  M&I  and McDonal d Ti t l e pr esent  

no speci al  r el at i onshi p,  such as a f i duci ar y r el at i onshi p,  nor  

di d ei t her  def endant  assume a speci al  r ol e wi t h r egar d t o Hoi da.   

Accor di ngl y,  we exami ne what  a r easonabl e l ender  and i t s agent  

i n t he posi t i on of  M&I  and McDonal d Ti t l e woul d be obl i gat ed t o 

do i n s i mi l ar  c i r cumst ances.   

¶35 I n pr evi ous cases,  we have exami ned busi ness cont r act s 

and agr eement s t o hel p det er mi ne what  i s i ncl uded wi t hi n t he 

dut y of  or di nar y car e,  wher e t he al l eged negl i gence ar ose out  of  

a busi ness r el at i onshi p.   Kal ot i ,  283 Wi s.  2d 555,  ¶¶6- 9;  

Baumei st er ,  277 Wi s.  2d 21,  ¶¶21- 24.   Baumei st er  pr ovi des t he 

f oundat i on f or  our  anal ysi s her e.    

¶36 Baumei st er  i nvol ved t he cl ai ms of  t wo wor kmen who wer e 

i nj ur ed dur i ng t he const r uct i on of  a chur ch when t he t r usses 

t hat  woul d suppor t  t he chur ch r oof  wer e bei ng i nst al l ed and t he 

st r uct ur e col l apsed.   Baumei st er ,  277 Wi s.  2d 21,  ¶6.   They sued 
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t he ar chi t ect ,  among ot her s,  c l ai mi ng t hat  he was negl i gent  i n 

pr ovi di ng i nst r uct i ons and i n super vi s i ng t he pl aci ng of  

t empor ar y br aci ng t hat  was t o suppor t  t he t r usses dur i ng 

i nst al l at i on.   I d. ,  ¶8.   The wor kmen cl ai med t hat  t hei r  i nj ur i es 

wer e f or eseeabl e,  i f  t he t empor ar y br aci ng was not  pr oper l y 

pl aced and t her ef or e t he ar chi t ect  br eached hi s dut y of  or di nar y 

car e.   I d. ,  ¶13.    

¶37 We concl uded t hat  t he ar chi t ect  di d not  br each t he 

dut y of  or di nar y car e exer ci sed by an ar chi t ect  i n s i mi l ar  

c i r cumst ances.   I d. ,  ¶18.   I n so concl udi ng,  we est abl i shed t hat  

an ar chi t ect ' s dut y of  or di nar y car e r equi r ed a r evi ew of  t he 

ar chi t ect ' s cont r act  wi t h t he chur ch.   We di d so because t he 

t er ms of  t he ar chi t ect ' s cont r act  assi st ed us i n det er mi ni ng 

what  woul d be r easonabl e f or  an ar chi t ect  t o f or esee under  t he 

c i r cumst ances.   The cont r act  i n Baumei st er  s t at ed t hat  t he 

ar chi t ect  was " r el i eved of  l i abi l i t y  wi t h r egar ds t o 

' const r uct i on means,  met hods,  t echni ques,  sequences or  

pr ocedur es,  or  f or  saf et y pr ecaut i ons and pr ogr ams i n connect i on 

wi t h t he Wor k. ' "   I d. ,  ¶21 ( quot i ng t he ar chi t ect ' s cont r act  

wi t h t he chur ch) .   We al so consi der ed t he uncont r over t ed exper t  

t est i mony of  anot her  ar chi t ect  whose opi ni on was t hat  an 

ar chi t ect  " i s not  r esponsi bl e f or ,  nor  does he cont r ol ,  t he 

met hodol ogy and t echni ques chosen by t he cont r act or "  t o 

const r uct  a bui l di ng.   I d.  ( quot i ng f r om ar chi t ect  Lee Madden' s 

af f i davi t ) .    

¶38 Her e,  t he bus i ness cont ext  i n whi ch M&I  l ent  

const r uct i on f unds was one i n whi ch each par t y had i t s own 
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r espect i ve cont r act ual  r el at i onshi p t o anot her  i n a const r uct i on 

pr oj ect .   For  exampl e,  M&I ' s cont r act  was wi t h Vi l l ager ,  who was 

t he owner  of  t he pr oj ect  and t he bor r ower  of  t he f unds.   

Accor di ng t o t hei r  cont r act ,  M&I  was not  t o r el ease any f unds 

wi t hout  t he owner ' s appr oval .   I t  compl i ed wi t h t hat  obl i gat i on 

by havi ng McDonal d Ti t l e col l ect  a compl et ed Appl i cat i on and 

Cer t i f i cat i on f or  Payment  f or m t hat  i ncl uded Vi l l ager ' s 

s i gnat ur e f or  each dr aw on t he l oan pr oceeds.   Al t hough not  

r equi r ed by i t s cont r act  wi t h Vi l l ager ,  M&I  al so had McDonal d 

Ti t l e obt ai n t he s i gnat ur e of  t he ar chi t ect  and an i t emi zat i on 

of  t he gener al  cont r act or  bef or e f unds wer e r el eased.   

Fur t her mor e,  M&I ' s cont r act  wi t h Vi l l ager  speci f i cal l y pr ovi ded 

t hat  M&I  had no dut y t o secur e l i en wai ver s or  t o over see 

const r uct i on.   These cont r act ual l y assumed obl i gat i ons and 

agr eed upon l i mi t at i ons f or  M&I  shaped i t s dut y of  or di nar y car e 

i n di sbur si ng t he pr oceeds of  t he const r uct i on l oan because t hey 

set  out  what  t he par t i es agr eed was r easonabl e under  t he 

c i r cumst ances.   

¶39 McDonal d Ti t l e' s cont r act  was wi t h M&I .   I t  was 

obl i gat ed t o per f or m onl y t hose t asks t hat  M&I  r equest ed,  j ust  

as i f  i t  wer e an empl oyee of  M&I  r at her  t han an i ndependent  

agent .   M&I  r equi r ed compl et ed Appl i cat i on and Cer t i f i cat i on f or  

Payment  f or ms f or  al l  di sbur sement s,  and McDonal d Ti t l e secur ed 

t hose f or ms.   I t  act ed sol el y at  M&I ' s di r ect i on.   And whi l e i t  

i s  t r ue t hat  an agent  can be i ndi v i dual l y l i abl e i f  he " does an 

act  t hat  woul d be a t or t  i f  he wer e not  t hen act i ng as an 

agent , "  Ramsden v.  Far m Cr edi t  Ser vi ces of  Nor t h Cent r al  
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Wi sconsi n ACA,  223 Wi s.  2d 704,  715,  590 N. W. 2d 1 ( Ct .  App.  

1998) ,  t he pr i nci pl es of  Ramsden do not  enl ar ge an agent ' s dut y 

of  or di nar y car e beyond t he pr i nci pal ' s  dut y of  or di nar y car e 

when t he agent  i s act i ng sol el y as M&I ,  i t sel f ,  coul d l awf ul l y 

have act ed.   Her e,  Hoi da seeks t o ascr i be l i abi l i t y  t o McDonal d 

Ti t l e f or  not  under t aki ng t he same t asks as i t  al l eges M&I  

shoul d have under t aken.   And,  as we have expl ai ned,  M&I ' s dut y 

of  or di nar y car e under  t he c i r cumst ances di d not  i ncl ude t he 

obl i gat i on t o under t ake t he t asks Hoi da seeks t o i mpose on M&I .   

Fur t her mor e,  Hoi da ci t es no Wi sconsi n case t hat  woul d cr eat e t he 

obl i gat i ons f or  an agent  t hat  i t  ascr i bes t o McDonal d Ti t l e. 17 

¶40 Nei t her  M&I  nor  McDonal d Ti t l e r easonabl y coul d have 

f or eseen t hat  t he gener al  cont r act or  and t he owner  woul d act  

t oget her  t o f or ge t he ar chi t ect ' s s i gnat ur e on Appl i cat i on and 

Cer t i f i cat i on f or  Payment  f or ms and t o conver t  t he l oan pr oceeds 

f or  t he pr oj ect  t o t hei r  own use.   Nor  coul d t hey r easonabl y 

have f or eseen t hat  Hoi da woul d pr oduce such a mass of  mat er i al s 

f or  t he pr oj ect  wi t hout  enf or ci ng i t s cont r act  wi t h Packar d t o 

be pai d wi t hi n 15 days of  del i ver y.   To t he cont r ar y,  t wo ot her  

subcont r act or s who wer e not  t i mel y pai d cont act ed M&I ,  and 

McDonal d Ti t l e pai d t hem.    

                                                 
17 We not e a t ent at i ve dr af t  f or  a pr oposed change t o 

Rest at ement  ( Thi r d)  of  Agency woul d pr ovi de t hat  " An agent ' s 
br each of  a dut y owed t o t he pr i nci pal  i s  not  an i ndependent  
basi s f or  an agent ' s t or t  l i abi l i t y  t o a t hi r d par t y.   An agent  
i s subj ect  t o t or t  l i abi l i t y  t o a t hi r d par t y har med by t he 
agent ' s conduct  onl y when t he agent ' s conduct  br eaches a dut y 
t hat  t he agent  owes t o t he t hi r d par t y. "   Rest at ement  ( Thi r d)  of  
Agency § 7. 02 ( Tent at i ve Dr af t  No.  5,  2004) .  
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¶41 However ,  even assumi ng,  ar guendo,  t hat  McDonal d Ti t l e 

was negl i gent  i n i t s di st r i but i on of  t he l oan pr oceeds,  we 

concl ude t hat  Hoi da' s c l ai m agai nst  McDonal d Ti t l e was pr ecl uded 

by j udi c i al  publ i c pol i cy.   The appl i cat i on of  j udi c i al  publ i c 

pol i cy f act or s t o pr ecl ude r ecover y f or  negl i gence has a l ong 

hi st or y i n Wi sconsi n.   See Col l a v.  Mandel l a,  1 Wi s.  2d 594,  

598- 99,  85 N. W. 2d 345 ( 1957) .   I n Col l a,  we ar t i cul at ed t he si x 

publ i c pol i cy f act or s t hat  Wi sconsi n cour t s use t oday t o l i mi t  

l i abi l i t y  i n negl i gence cl ai ms:   ( 1)  " t he i nj ur y i s t oo r emot e 

f r om t he negl i gence" ;  ( 2)  t he r ecover y i s " ' whol l y out  of  

pr opor t i on t o t he cul pabi l i t y  of  t he negl i gent  t or t - f easor ' " ;  

( 3)  t he har m caused i s hi ghl y ext r aor di nar y gi ven t he negl i gent  

act ;  ( 4)  r ecover y " woul d pl ace t oo unr easonabl e a bur den"  on t he 

negl i gent  t or t - f easor ;  ( 5)  r ecover y woul d be " t oo l i kel y t o open 

t he way t o f r audul ent  c l ai ms" ;  and ( 6)  r ecover y woul d ent er  i nt o 

" ' a f i el d t hat  has no sensi bl e or  j ust  st oppi ng poi nt . ' "   I d.  

( c i t at i ons omi t t ed) ;  see al so Fandr ey,  272 Wi s.  2d 46,  ¶¶30- 35.   

I f  any one of  t he s i x f act or s appl i es,  we may pr ecl ude 

l i abi l i t y .   I d.    

¶42 Whi l e t her e ar e occasi ons when we det er mi ne t hat  

j udi c i al  publ i c pol i cy f act or s shoul d not  be appl i ed i n advance 

of  a f ul l  t r i al ,  Bowen v.  Lumber mens Mut .  Cas.  Co. ,  183 Wi s.  2d 

627,  654,  517 N. W. 2d 432 ( 1994) ,  when t he publ i c pol i cy i s wel l  

pr esent ed by t he pl eadi ngs and t he mat er i al s accompanyi ng a 

summar y j udgment  mot i on,  we may deci de whet her  any of  t hem 

shoul d be appl i ed,  Sawyer ,  227 Wi s.  2d at  141.    
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¶43 Her e,  we concl ude t hat  per mi t t i ng r ecover y woul d pl ace 

t oo unr easonabl e a bur den on McDonal d Ti t l e,  who act ed sol el y at  

t he di r ect i on of  M&I .   Fandr ey,  272 Wi s.  2d 46,  ¶15 n. 12.   The 

bur den t hat  Hoi da asks t hat  we pl ace on McDonal d Ti t l e when i t  

i s  act i ng as a di sbur si ng agent  f or  a const r uct i on l oan i s t o 

r equi r e i t  t o:   ( 1)  i dent i f y al l  subcont r act or s and al l  

mat er i al men who pr ovi de ei t her  ser vi ces or  goods f or  t he 

const r uct i on pr oj ect  at  any t i me dur i ng t he cour se of  

const r uct i on;  ( 2)  f or  ever y di sbur sement ,  assess t he pr ogr ess of  

t he const r uct i on and det er mi ne whet her  enough const r uct i on has 

been compl et ed t o war r ant  t he amount  of  money t hat  i s bei ng 

r equest ed f or  t hat  dr aw on t he l oan pr oceeds;  and ( 3)  bef or e 

each di sbur sement ,  t o col l ect  l i en wai ver s f r om al l  

subcont r act or s and mat er i al men who pr ovi ded goods or  ser vi ces t o 

t he const r uct i on pr oj ect .   Subcont r act or s and mat er i al men change 

as a const r uct i on pr oj ect  pr ogr esses.   For  exampl e,  a concr et e 

subcont r act or  may pour  t he f oundat i on and have concl uded hi s 

wor k on t he j ob,  whi l e a pai nt er  may wor k onl y on t he i nsi de of  

a bui l di ng af t er  i t  i s  l ar gel y compl et ed.   Suppl i es t hat  become 

i ncor por at ed i nt o a bui l di ng ar e pur chased by bot h gener al  

cont r act or s and subcont r act or s.   Tr acki ng who pur chased what  and 

when woul d be a never - endi ng t ask,  i f  we wer e t o r equi r e 

McDonal d Ti t l e t o per f or m i t .   Addi t i onal l y,  we f i nd not hi ng i n 

t he r ecor d t hat  woul d per mi t  us t o concl ude t hat  McDonal d Ti t l e 

has any speci al  exper t i se i n eval uat i ng whet her  t he pr ogr ess i n 

t he const r uct i on of  a bui l di ng i s equi val ent  t o t he dol l ar  

amount  of  any gi ven dr aw r equest   Accor di ngl y,  we concl ude t hat  
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Hoi da' s c l ai m agai nst  McDonal d Ti t l e i s pr ecl uded by t he f our t h 

j udi c i al  publ i c pol i cy f act or . 18 

¶44 Accor di ngl y,  we concl ude t hat  M&I  and McDonal d Ti t l e' s 

dut y of  or di nar y car e under  t he c i r cumst ances wi t h r egar d t o 

Hoi da di d not  r equi r e ei t her  of  t hem t o i dent i f y Hoi da as a 

subcont r act or  on t he pr oj ect ,  t o ver i f y t hat  pr ogr ess on t he 

pr oj ect  was suf f i c i ent  t o j ust i f y t he r el ease of  t he amount  of  

f unds t hat  t he gener al  cont r act or  and t he owner  r equest ed,  or  t o 

secur e l i en wai ver s f r om Hoi da.   

¶45 We f ur t her  concl ude t hat  M&I  exer ci sed or di nar y car e 

under  t he c i r cumst ances t hi s case pr esent s when i t  r et ai ned 

McDonal d Ti t l e t o act  as i t s di sbur si ng agent  and i nst r uct ed i t  

t o secur e compl et ed Appl i cat i on and Cer t i f i cat i on f or  Payment  

f or ms f or  al l  di sbur sement s.   These f or ms cont ai ned t he 

si gnat ur e of  Vi l l ager ,  who was t he owner / bor r ower  i n r egar d t o 

t he pr oj ect ,  t he s i gnat ur e of  t he ar chi t ect  and t he si gnat ur e of  

t he gener al  cont r act or .    

¶46 Once what  i s r equi r ed by t he dut y of  or di nar y car e 

under  t he c i r cumst ances i s est abl i shed,  t he second el ement  of  

act i onabl e negl i gence,  whet her  a br each of  t hat  dut y has 

occur r ed,  can be ascer t ai ned.   Hoi da' s c l ai m of  a br each i s 

based ent i r el y on t he t heor y t hat  t he def endant s '  dut y of  

or di nar y car e under  t he c i r cumst ances r equi r ed t hem t o under t ake 

cer t ai n t asks t hat  we have concl uded or di nar y car e under  t he 

                                                 
18 We do not  anal yze t he ot her  f i ve f act or s ,  as t he 

pr ecl usi on by one publ i c f act or  i s suf f i c i ent  t o gr ant  summar y 
j udgment .   Fandr ey,  272 Wi s.  2d 46,  ¶34.  
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c i r cumst ances di d not  r equi r e.   I t  t hen f ol l ows t hat  no br each 

occur r ed and t her ef or e t he def endant s wer e not  negl i gent ,  as a 

mat t er  of  l aw. 19  I n t he f ut ur e,  when at t empt i ng t o pl ead l ender  

l i abi l i t y  based on negl i gent l y  f ai l i ng t o under t ake cer t ai n 

t asks,  a pl ai nt i f f  must  al l ege why t he dut y of  or di nar y car e of  

t he l ender  or  di sbur si ng agent  i ncl udes t he obl i gat i on t o 

af f i r mat i vel y under t ake t he t asks t hat  pl ai nt i f f  c l ai ms t he 

l ender  or  di sbur si ng agent  r easonabl y f ai l ed t o per f or m under  

t he c i r cumst ances.  

¶47 Nor mal l y,  we woul d concl ude our  di scussi on at  t hi s 

poi nt .   However ,  i t  may be hel pf ul  t o t hose who suf f er  l osses 

ar i s i ng f r om si mi l ar  c i r cumst ances i n t he f ut ur e t o poi nt  out  

t hat  t he l egi s l at ur e has made a pol i cy choi ce i n r egar d t o t he 

r el at i ve pr i or i t y of  a subcont r act or  and a l ender  when f unds ar e 

                                                 
19 We al so not e t hat  because of  t he t hef t  of  t he l oan 

pr oceeds,  t her e i s a s i gni f i cant  causat i on i ssue her e.   We 
r evi ewed t he cause doct r i ne' s evol ut i on i n Wi sconsi n i n Fandr ey.   
We i dent i f i ed t he t wo aspect s of  cause,  cause- i n- f act  and l egal  
cause.   Fandr ey,  272 Wi s.  2d 46,  ¶14.   Cause- i n- f act  has been 
descr i bed as f ol l ows:   " [ a]  def endant ' s negl i gence i s ' a cause'  
of  a pl ai nt i f f ' s  i nj ur y or  damage i f  i t  was a subst ant i al  f act or  
i n pr oduci ng t he i nj ur y or  damage. "   Al var ado v.  Ser sch,  2003 WI  
55,  ¶34 n. 2,  262 Wi s.  2d 74,  662 N. W. 2d 350.   A f i ndi ng of  
causat i on must  have a r easonabl e basi s i n t he r ecor d;  i t  cannot  
be based on conj ect ur e.   Mer co Di st r i b.  Cor p.  v.  Commer ci al  
Pol i ce Al ar m Co. ,  84 Wi s.  2d 455,  458- 60,  267 N. W. 2d 652 ( 1978) .   
Cause- i n- f act  has al so been descr i bed as r equi r i ng an unbr oken 
sequence of  event s connect i ng t he negl i gent  act  and t he i nj ur y.   
Cef al u v.  Cont ' l  W.  I ns.  Co. ,  2005 WI  App 187,  ¶2,  285 Wi s.  2d 
766,  703 N. W. 2d 743.  

Her e,  M&I  and McDonal d Ti t l e cont end t hat  Hoi da' s l oss was 
caused by t he col l usi on of  t he owner  and t he gener al  cont r act or  
t o st eal  t he pr oj ect ' s const r uct i on f unds,  not  by any al l eged 
negl i gence on t he def endant s '  par t .    
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i nsuf f i c i ent  t o cover  bot h of  t hei r  l osses.   As t he cour t  of  

appeal s sai d:  

Under  Wi s.  St at .  ch.  779,  t he l egi s l at ur e made a 
pol i cy choi ce t o pr ovi de pr ot ect i on t o subcont r act or s 
and mat er i al  suppl i er s on const r uct i on pr oj ect s.   I t  
al so el ect ed,  under  Wi s.  St at .  §§ 779. 01( 4)  and 
706. 11,  t o l i mi t  t hat  pr ot ect i on i n cer t ai n s i t uat i ons 
by pr ovi di ng pr i or i t y st at us t o l ender s.   Est abl i shi ng 
f or  Hoi da a new cl ai m agai nst  M&I  and McDonal d woul d 
cont r avene t he publ i c pol i cy choi ces of  t he 
l egi s l at ur e.   " [ T] he j udi c i ar y i s l i mi t ed t o appl y i ng 
t he pol i cy t he l egi s l at ur e has chosen t o enact ,  and 
may not  i mpose i t s own pol i cy choi ces. "    

Hoi da,  276 Wi s.  2d 705,  ¶23 ( c i t at i on omi t t ed) .  

¶48 We agr ee wi t h t he cour t  of  appeal s t hat  i f  t hi s cour t  

wer e t o devel op a new l ender  l i abi l i t y  c l ai m by i mposi ng 

af f i r mat i ve obl i gat i ons on a l ender  t hat  i t  has not  under t aken 

by cont r act  or  vol unt ar i l y  assumed,  t he r esul t  woul d be t o gi ve 

subcont r act or s and mat er i al  suppl i er s payment  pr i or i t y over  

const r uct i on l ender s when a t hi r d par t y act s i n a way t hat  coul d 

cause l oss f or  bot h.   However ,  t he l egi s l at ur e has enact ed 

st at ut es t hat  evi nce t he publ i c pol i cy of  Wi sconsi n t o pay 

const r uct i on l ender s f i r st .   Wi s.  St at .  § 779. 01( 4)  and Wi s.  

St at .  § 706. 11.   We cannot  est abl i sh a common l aw cl ai m t hat  

woul d cont r avene t hat  l egi s l at i ve choi ce.   I f  a new cl ai m i s t o 

be est abl i shed f or  t hose i n Hoi da' s posi t i on,  i t  i s  f or  t he 

l egi s l at ur e t o do so,  not  t hi s cour t .   

¶49 As we expl ai ned above,  Hoi da has not  shown t her e ar e 

any mat er i al  f act s i n di sput e,  or  any i nf er ences f avor abl e t o i t  

f r om undi sput ed f act s,  t hat  woul d ent i t l e i t  t o a t r i al .   

I nst ead,  Hoi da cl ai ms suppor t  f or  i t s  posi t i on f r om Kor ni t z v.  
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Ear l i ng & Hi l l er ,  I nc. ,  49 Wi s.  2d 97,  181 N. W. 2d 403 ( 1970) ,  

whi ch al l owed a pur chaser  of  an apar t ment  bui l di ng a t r i al  t o 

r esol ve i t s mi sr epr esent at i on and negl i gence c l ai ms agai nst  a 

mor t gage l ender .   I t  al so c i t es Kl ei n- Di cker t  Oshkosh,  I nc.  v.  

Fr ont i er  Mor t gage Cor p. ,  93 Wi s.  2d 660,  287 N. W. 2d 742 ( 1980) ,  

whi ch suppor t ed a pr i or  cour t ' s  f i ndi ng t hat  a const r uct i on 

pr oj ect  l ender  had guar ant eed payment  t o a swi mmi ng pool  dome 

subcont r act or .   Nei t her  case per suades us.  

¶50 Kor ni t z concl uded t hat  mor e f act s wer e necessar y 

bef or e t he cour t  coul d f ul l y  consi der  t he i ssues.   I t  i nvol ved a 

mi sr epr esent at i on c l ai m,  t he di s t i nct  l egal  el ement s of  whi ch 

wei ghed si gni f i cant l y i n t he cour t ' s  concl usi on t hat  t he 

pl ai nt i f f  had a v i abl e l egal  c l ai m t hat  war r ant ed a f ul l  t r i al .   

Kor ni t z,  49 Wi s.  2d at  103.   As we expl ai ned i n f oot not e 11,  

supr a,  Hoi da di d not  pl ead a mi sr epr esent at i on c l ai m.   I n Kl ei n-

Di cker t ,  t her e was pr i v i t y of  cont r act  bet ween t he l ender  and 

t he subcont r act or  because t he subcont r act or  expl ai ned t hat  i t  

woul d not  pr oceed wi t h const r uct i on unl ess t he l ender  guar ant eed 

payment  of  i t s  bi d,  and t he l ender  agr eed t o t hat  r equest .   

Kl ei n- Di cker t ,  93 Wi s.  2d at  669.   The deci s i on i n Kl ei n- Di cker t  

t ur ned on a cont r act ual  obl i gat i on.   Her e,  Hoi da had no pr i v i t y 

of  cont r act  or  t hi r d- par t y benef i c i ar y st at us. 20  

                                                 
20 Hoi da ci t es no Wi sconsi n case t hat  i mposes an af f i r mat i ve 

obl i gat i on t o under t ake t he t asks i t  seeks t o i mpose on M&I  and 
McDonal d Ti t l e s i mpl y because M&I  was t he const r uct i on l ender  
and McDonal d Ti t l e i t s di sbur si ng agent .   I nst ead,  i t  c i t es t he 
f ol l owi ng out - of - st at e cases.   We concl ude t hat  none ar e 
per suasi ve f or  t he posi t i on Hoi da asser t s.    
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I n Sout her n Li f e I nsur ance Co.  v.  Pol l ar d Appl i ance Co. ,  

150 So.  2d 416 ( Mi ss.  1963) ,  t he cour t  i mposed l i abi l i t y  on a 
l ender  who di d not  shoul der  i t s st at ut or y obl i gat i on under  
Mi ssi ssi ppi  l aw.   I d.  at  418.   I n Cook v.  Ci t i zens Savi ngs & 
Loan Ass' n,  346 So.  2d 370 ( Mi ss.  1977) ,  a cont r act or  gave 
not i ce t o t he l ender  t hat  const r uct i on had been compl et ed and i t  
r equest ed payment  of  t he cont r act  pr i ce of  $8, 800.   The l ender  
i ssued payment  j oi nt l y t o Cook and t he owner  f or  $5, 000.   I d.  at  
371.   The l ender  t hen i ssued payment  sol el y t o t he owner  f or  t he 
bal ance of  t he l oan,  wi t hout  payi ng Cook what  was due on hi s 
cont r act .   I d.   Al t hough not  speci f i cal l y c i t i ng t he Mi ssi ssi ppi  
st at ut e as t he cour t  di d i n Sout her n Li f e I nsur ance,  t he cour t  
di d c i t e Sout her n Li f e I nsur ance f or  concl udi ng t he l ender  
f ai l ed i n i t s dut y when di sbur si ng t he l oan pr oceeds.   I d.  at  
372.   Mi ssi ssi ppi  st at ut es cont r ol  bot h Sout her n Li f e I nsur ance 
and Cook;  however ,  Wi sconsi n has no par al l el  st at ut or y 
pr ovi s i on.    

I n Spei ght s v.  Ar kansas Savi ngs & Loan Ass' n,  393 S. W. 2d 
228 ( Ar k.  1965) ,  t he l ender  and t he bor r ower  had a wr i t t en 
agr eement  on how t he l oan pr oceeds wer e t o be di sbur sed.   The 
l ender  di d not  f ol l ow t hat  agr eement ,  r esul t i ng i n t he gener al  
cont r act or  abandoni ng t he j ob wi t hout  payi ng t he subcont r act or s  
and mat er i al  suppl i er s t o t he damage of  t he bor r ower .   I d.  at  
230.   The cour t  hel d t he l ender  was l i abl e because i t  di d not  
f ol l ow i t s agr eement  wi t h t he bor r ower .   I d.  at  230- 31.   Her e,  
t he l ender  di d not  cont r avene any agr eement  wi t h t he bor r ower ;  
t he bor r ower  st ol e t he const r uct i on f unds t hat  wer e t o go t o 
Hoi da.   Fal l s Lumber  Co.  v.  Heman,  181 N. E. 2d 713 ( Ohi o Ct .  App.  
1961)  i s s i mi l ar  t o Spei ght s i n t hat  l i abi l i t y  f or  t he l ender  
f ol l owed f r om t he l ender ' s br each of  i t s  cont r act  wi t h t he 
bor r ower ,  i d. ,  181 N. E. 2d at  715- 16,  and i t  i s  s i mi l ar  t o 
Sout her n Li f e I nsur ance,  i n t hat  Ohi o has a st at ut e t hat  t he 
l ender  di d not  f ol l ow,  i d. ,  181 N. E. 2d at  716.    
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I I I .   CONCLUSI ON 

¶51 We concl ude t hat  Hoi da has not  st at ed a t hi r d- par t y 

benef i c i ar y c l ai m and t hat  i t  has not  pr ovi ded f act s t o 

cont r over t  M&I ' s pr i ma f aci e showi ng t hat  i t  di d not  br each t he 

dut y of  or di nar y car e under  t he c i r cumst ances.   We al so concl ude 

t hat  t he negl i gence cl ai m Hoi da seeks t o est abl i sh agai nst  M&I  

i s bar r ed by t he l egi s l at i ve det er mi nat i on of  pr i or i t y as 

bet ween a l ender  and a subcont r act or  set  out  i n Wi s.  St at .  

§ 779. 01( 4)  and Wi s.  St at .  § 706. 11.   And f i nal l y,  whi l e we do 

not  concl ude t hat  Hoi da has over come McDonal d Ti t l e' s pr i ma 

f aci e showi ng t hat  i t  di d not  br each t he dut y of  or di nar y car e 

under  t he c i r cumst ances,  i f  we wer e t o do so,  Hoi da' s negl i gence 

cl ai m woul d be pr ecl uded by j udi c i al  publ i c pol i cy.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶52 SHI RLEY S.  ABRAHAMSON,  C. J. ,  di d not  par t i c i pat e.  

                                                                                                                                                             
I n Jor dan v.  At l ant a Nei ghbor hood Housi ng Ser vi ces,  I nc. ,  

320 S. E. 2d 215 ( Ga.  Ct .  App.  1984) ,  t he l ender  under t ook 
i nspect i on of  t he const r uct i on f or  t he bor r ower ' s benef i t  as 
wel l  as f or  i t s  own benef i t ,  whi ch r esul t ed i n l i abi l i t y  f or  t he 
l ender  when i t  di d so negl i gent l y.   I d.  at  216- 17.   Her e,  
nei t her  M&I  nor  McDonal d Ti t l e assumed t he r ol e of  pr oper t y 
i nspect or  f or  t he benef i t  of  anyone ot her  t han M&I .   And 
f i nal l y,  i n Connor  v.  Gr eat  West er n Savi ngs & Loan Ass' n,  69 
Cal .  2d 850 ( Cal .  1968) ,  t he l ender  wor e t wo hat s:   one as a 
devel oper  of  a subdi v i s i on under  const r uct i on and t he second as 
t he f i nanci ng ent i t y f or  i t .   I d.  at  858.   Li abi l i t y  f ol l owed 
t hat  br oad r el at i onshi p t o t he const r uct i on.   I d.  at  864.   M&I  
di d not  assume any r ol e except  t hat  of  t he l ender ;  i t  wor e onl y 
one hat .   
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¶53 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .    

I  

¶54 I  begi n wi t h a s i mpl e pr emi se:   our  j ob i s t o c l ar i f y,  

not  t o conf use t he l aw.  

¶55 Thus,  I  am per pl exed by t he maj or i t y ' s appr oach her e.   

I t  i s  as t hough t he maj or i t y i ni t i al l y  wr ot e t he opi ni on 

l i mi t i ng l i abi l i t y  based on dut y.   See maj or i t y op. ,  ¶¶20- 40.   

Then,  r ecogni z i ng t hat  such an appr oach i s i nconsi st ent  wi t h 

Wi sconsi n l aw,  i t  r ewor ded some t hi ngs and t agged on an endi ng 

t hat  l i mi t s l i abi l i t y  based on publ i c pol i cy,  wi t hout  del et i ng 

t he i ni t i al  dut y anal ysi s.   See i d. ,  ¶¶41- 43.  

¶56 Today' s maj or i t y i nexpl i cabl y seems t o c l oud what  t hi s 

cour t  r ecent l y c l ar i f i ed.   I n Gr i t zner  v.  Mi chael  R. ,  2000 WI  

68,  ¶24 n. 4,  235 Wi s.  2d 781,  611 N. W. 2d 906,  Just i ce Wi l cox,  

wr i t i ng on behal f  of  t he cour t ,  car ef ul l y anal yzed t he pr i or  

conf usi on and expl ai ned t he r udi ment ar y pr i nci pl e t hat  l i mi t i ng 

l i abi l i t y  based on dut y i s " i ncor r ect  under  Wi sconsi n l aw. "  

[ S] ome Wi sconsi n cases have exami ned l i abi l i t y  
l i mi t at i ons i n t er ms of  dut y.   See Est at e of  Becker  v.  
Ol son,  218 Wi s.  2d 12,  579 N. W. 2d 810 ( Ct .  App.  1998) ;  
Zel co v.  I nt egr i t y Mut .  I ns.  Co. ,  190 Wi s.  2d 74,  527 
N. W. 2d 357 ( Ct .  App.  1994) ;  Er i ckson v.  Pr udent i al  
Pr oper t y and Cas.  I ns.  Co. ,  166 Wi s.  2d 82,  479 N. W. 2d 
552 ( Ct .  App.  1991) .   Thi s f or mul at i on of  t he anal ysi s 
i s i ncor r ect  under  Wi sconsi n l aw.   I n Wi sconsi n,  
ever yone has a dut y t o act  wi t h r easonabl e car e.  
Li abi l i t y  f or  br each of  t hat  dut y i s l i mi t ed on publ i c 
pol i cy gr ounds.  

Gr i t zner ,  235 Wi s.  2d 781,  ¶24 n. 4 ( emphasi s added) .  

¶57 Thr ee year s af t er  Gr i t zner ,  t he cour t  r eaf f i r med t hi s  

passage,  not i ng t hat  t he Gr i t zner  cour t  had " apt l y"  c l ar i f i ed 

t he pr evi ous conf usi on.   Al var ado v.  Ser sch,  2003 WI  55,  ¶16 & 
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n. 2,  262 Wi s.  2d 74,  662 N. W. 2d 350.   Quot i ng Gr i t zner ,  we agai n 

st at ed t hat  l i mi t i ng l i abi l i t y  based on dut y " i s i ncor r ect  under  

Wi sconsi n l aw. "   I d.  ( emphasi s added) .  

¶58 Never t hel ess,  t he maj or i t y seems t o i gnor e t hi s 

r udi ment ar y pr i nci pl e.   I n anal yzi ng Hoi da' s c l ai m,  i t  spends 

appr oxi mat el y t went y l engt hy par agr aphs of  di scussi on t o 

det er mi ne,  i n essence,  t hat  M&I  and McDonal d Ti t l e' s l i abi l i t y  

i s  l i mi t ed because t hey di d not  owe cer t ai n dut i es t o Hoi da.   

See maj or i t y op. ,  ¶¶20- 40.   Subst i t ut i ng t he wor d " obl i gat i on"  

f or  t he wor d " dut y, "  t he maj or i t y concl udes t hat  nei t her  M&I  nor  

McDonal d Ti t l e had " t he obl i gat i on t o under t ake t he t asks Hoi da 

seeks t o i mpose on M&I .   Fur t her mor e,  Hoi da ci t es no Wi sconsi n 

case t hat  woul d cr eat e t he obl i gat i ons f or  an agent  t hat  i t  

ascr i bes t o McDonal d Ti t l e. "   I d. ,  ¶39;  see al so i d. ,  ¶44.   

¶59 Thi s r udi ment ar y pr i nci pl e of  Wi sconsi n negl i gence 

j ur i spr udence has been r ecogni zed by t he cour t  over  and over  

agai n.   I n Wi sconsi n we have r ej ect ed t he no dut y- no l i abi l i t y  

appr oach and i nst ead l i mi t  l i abi l i t y  based on t he appl i cat i on of  

publ i c pol i cy f act or s.    See,  e. g. ,  St ehl i k v.  Rhoads,  2002 WI  

73,  ¶52,  253 Wi s.  2d 477,  645 N. W. 2d 889 ( " [ I ] n Wi sconsi n,  

common l aw l i mi t at i ons on l i abi l i t y  ar e det er mi ned not  by 

r ef er ence t o t he absence of  a dut y,  but  as a mat t er  of  publ i c 

pol i cy. " )  ( emphasi s added) ;  Rockwei t  v.  Senecal ,  197 

Wi s.  2d 409,  425,  541 N. W. 2d 742 ( 1995)  ( Just i ce Wi l cox wr i t i ng 

f or  t he maj or i t y)  ( " [ T] he det er mi nat i on t o deny l i abi l i t y  i s  

essent i al l y  one of  publ i c pol i cy  r at her  t han of  dut y .  .  .  . " )  

( emphasi s added) ;  Bowen v.  Lumber mens Mut .  Cas.  Co. ,  183 
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Wi s.  2d 627,  644,  517 N. W. 2d 432 ( 1994)  ( " [ T] he doct r i ne of  

publ i c pol i cy,  not  t he doct r i ne of  dut y,  l i mi t s t he scope of  t he 

def endant ' s l i abi l i t y . " )  ( emphasi s added) ;  see al so Al var ado,  

262 Wi s.  2d 74,  ¶16;  Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶39,  274 

Wi s.  2d 278,  682 N. W. 2d 923;  Physi c i ans Pl us I ns.  Cor p.  v.  

Mi dwest  Mut .  I ns.  Co. ,  2002 WI  80,  ¶¶32,  45,  254 Wi s.  2d 77,  646 

N. W. 2d 777.  

¶60 Wi t h t he maj or i t y ' s pr i mar y f ocus on dut y,  i s  i t  sub 

si l ent i o over r ul i ng our  pr onouncement s i n St ehl i k and Rockwei t ?  

I s i t  r et r eat i ng f r om Bowen,  Smaxwel l ,  and Physi c i ans Pl us?  I s 

t he maj or i t y say i ng t hat  Gr i t zner  was wr ong when i t  sai d t hat  t o 

l i mi t  l i abi l i t y  based on dut y i s " i ncor r ect " ? 

¶61 I  doubt  i t ,  but  i t  i s  har d t o know f or  sur e.  

¶62 On t he one hand,  t he maj or i t y c i t es Gr i t zner  wi t h 

appr oval ,  but  on t he ot her  hand i t  st at es t hat  cour t s can l i mi t  

l i abi l i t y  i n exami ni ng t he quest i on of  " whet her  a dut y exi st s 

and t he scope of  such a dut y. "   Maj or i t y op. ,  ¶23 n. 12 ( emphasi s 

added) .   I n one par agr aph i t  c i t es f avor abl y t o Smaxwel l ,  i d. ,  

¶24,  but  t hen i n t he next  par agr aph i t  st at es t hat  " even i f  an 

appel l at e cour t  can di r ect l y consi der  t he j udi c i al  publ i c pol i cy  

f act or s t o pr ec l ude l i abi l i t y , "  i t  s t i l l  must  f i r st  consi der  

whet her  t her e i s  a dut y.   I d. ,  ¶25.   I t  c i t es Al var ado f or  t hi s 

l at t er  pr emi se,  i d. ,  but  Al var ado says no such t hi ng.  

¶63 What  ar e cour t s ,  l awyer s,  and l i t i gant s t o t hi nk?  

Does Wi sconsi n l i mi t  l i abi l i t y  f or  negl i gence based on publ i c 

pol i cy,  or  based on dut y? 
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¶64 I  t hought  t hat  t hi s quest i on was answer ed decades ago 

when Wi sconsi n r ej ect ed t he no dut y- no l i abi l i t y  appr oach of  t he 

maj or i t y i n Pal sgr af  v.  Long I s l and Rai l r oad Co. ,  162 N. E.  99 

( 1928) .   I n A.  E.  I nvest ment  Cor p.  v.  Li nk Bui l der s,  I nc. ,  62 

Wi s.  2d 479,  483,  214 N. W. 2d 764 ( 1974) ,  t hi s cour t  set  f or t h 

" [ t ] he hi st or y of  t hi s cour t ' s r ej ect i on of  t he no dut y- no 

l i abi l i t y  concept  of  t he maj or i t y i n Pal sgr af .  .  .  . "   Li kewi se,  

i n Smaxwel l ,  we expl ai ned t hat  " Wi sconsi n has r ej ect ed t he ' no 

dut y '  appr oach of  t he maj or i t y opi ni on i n Pal sgr af  .  .  .  .   As 

we have pr evi ous l y expl ai ned:   ' I n t hi s st at e al l  per sons have a 

dut y of  r easonabl e car e t o r ef r ai n f r om t hose act s t hat  

unr easonabl y t hr eat en t he saf et y of  ot her s.  .  .  . ' "   Smaxwel l ,  

274 Wi s.  2d 278,  ¶32 ( c i t at i ons omi t t ed) .  

¶65 What  i s pr obl emat i c about  t he maj or i t y ' s appr oach,  

however ,  i s  not  onl y t hat  i t  l i mi t s l i abi l i t y  based on dut y.   

Rat her ,  what  i s  par t i cul ar l y pr obl emat i c her e i s t he conf usi on 

t hat  t he maj or i t y engender s wi t h r espect  t o t he devel opment  of  

our  l aw.   I t  pur por t s t o under t ake an aut hor i t at i ve out l i ne of  

t he devel opment  of  Wi sconsi n' s appr oach t o negl i gence l aw t hat  

i s at  odds wi t h our  l egal  hi st or y.   See maj or i t y op. ,  ¶¶23- 29.   

Af t er  r ei nt er pr et i ng our  hi st or y,  i t  ul t i mat el y empl oys a 

l i abi l i t y  anal ysi s t hat ,  i n r eal i t y,  f ocuses on dut y.   Thus,  t he 

maj or i t y opi ni on i n bot h i t s r e- i nt er pr et at i on of  our  l egal  

hi st or y and i n i t s anal ysi s cont r adi ct s Wi sconsi n' s hi st or i cal  
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r ej ect i on of  t he no dut y- no l i abi l i t y  appr oach of  t he Pal sgr af  

maj or i t y. 1 

¶66 I n f ocusi ng pr i mar i l y on dut y,  t he maj or i t y r el i es 

heavi l y on Kl assa v.  Mi l waukee Gas Li ght  Co. ,  273 Wi s.  176,  77 

N. W. 2d 397 ( 1956) .   Ci t i ng t hat  case as aut hor i t y,  i t  says t hat  

i n Kl assa " we r evi ewed t he est abl i shed concept  t hat  i n or der  t o 

f i nd negl i gence,  a cour t  must  f i r st  deci de whet her  t he def endant  

                                                 
1 I n her  di ssent i ng opi ni on i n Al var ado v.  Ser sch,  2003 WI  

55,  262 Wi s.  2d 74,  662 N. W. 2d 350,  t hen- Just i ce Di ane Sykes 
di scussed t he genesi s of  Wi sconsi n' s appr oach t o negl i gence.   
Af t er  obser vi ng t hat  " i n Wi sconsi n,  common l aw l i mi t at i ons on 
l i abi l i t y  ar e det er mi ned not  by r ef er ence t o t he absence of  a 
dut y,  but  as a mat t er  of  publ i c pol i cy, "  i d. ,  ¶36 ( c i t at i on 
omi t t ed) ,  she pr oceeded t o exami ne t he di ssent i ng opi ni on i n 
Pal sgr af  v.  Long I s l and Rai l r oad Co. ,  162 N. E.  99 ( 1928) ,  
wr i t t en by Judge Andr ews.   Just i ce Sykes expl ai ned:  

What  we i n Wi sconsi n r ef er  t o as publ i c  pol i cy 
l i mi t at i ons on l i abi l i t y ,  Judge Andr ews cat al ogued as 
f act or s t hat  gover n t he cour t ' s  det er mi nat i on of  l egal  
or  " pr oxi mat e cause. "  

Judge Andr ews sai d t hat  t he dut y  of  or di nar y car e 
i s owed t o al l  who mi ght  be i nj ur ed as a consequence 
of  an unr easonabl y r i sky ( i . e. ,  negl i gent )  act  or  
omi ssi on,  but  he al so sai d " t her e i s one l i mi t at i on.   
The damages must  be so connect ed wi t h t he negl i gence 
t hat  t he l at t er  may be sai d t o be t he pr oxi mat e cause 
of  t he f or mer . "   Pal sgr af ,  162 N. E.  at  103.  The 
negl i gence,  he sai d,  mi ght  be " [ a]  cause,  but  not  t he 
pr oxi mat e cause.   What  we [ ]  mean by t he wor d 
' pr oxi mat e'  i s ,  t hat  because of  conveni ence,  of  publ i c 
pol i cy,  of  a r ough sense of  j ust i ce,  t he l aw 
ar bi t r ar i l y  decl i nes t o t r ace a ser i es of  event s 
beyond a cer t ai n poi nt .   Thi s i s not  l ogi c.  I t  i s  
pr act i cal  pol i t i cs. "   I d.   Thi s  j udi c i al  l i ne- dr awi ng 
r el i es upon " common sense"  and " f ai r  j udgment , "  and 
" endeavor [ s]  t o make a r ul e i n each case t hat  wi l l  be 
pr act i cal  and i n keepi ng wi t h t he gener al  
under st andi ng of  manki nd. "   I d.  at  104.  

Al var ado,  262 Wi s.  2d 74,  ¶¶42- 43 ( Sykes,  J. ,  di ssent i ng) .  
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owed a dut y t o t he pl ai nt i f f . "   Maj or i t y op. ,  ¶28.   But  t oday' s 

maj or i t y mor e t han " r evi ews"  t hi s supposedl y est abl i shed 

concept .   The maj or i t y seems t o r evi ve i t .  

¶67 Kl assa i s r ecogni zed as est abl i shi ng exact l y t he 

opposi t e of  t he no dut y- no l i abi l i t y  appr oach t hat  t he maj or i t y 

now appear s t o r evi ve.   The cour t  i n A.  E.  I nvest ment ,  62 

Wi s.  2d at  483- 86,  r ecogni zed t hat  i t  was i n Kl assa t hat  

Wi sconsi n expr essl y adopt ed t he posi t i on of  t he di ssent  i n 

Pal sgr af ,  r ej ect i ng t he no dut y- no l i abi l i t y  appr oach of  t he 

Pal sgr af  maj or i t y.   

¶68 Li kewi se,  t he cour t  i n Bowen pr ocl ai med Kl assa t he 

deat h knel l  of  t he dut y anal ysi s t hat  t he maj or i t y her e 

seemi ngl y r esur r ect s:   

The Kl assa cour t  at t empt ed t o har moni ze Waube [ v.  
War r i ngt on,  216 Wi s.  603,  258 N. W.  497 ( 1935) ] ' s  zone 
of  danger  r ul e wi t h t he Wi sconsi n appr oach t o t he l aw 
of  negl i gence by r enounci ng Pal sgr af ' s concept  of  
dut y.   Wi sconsi n l aw consi der s conduct  t o be negl i gent  
i f  i t  i nvol ves a f or eseeabl e r i sk of  har m t o anyone.   
I n Wi sconsi n,  t he doct r i ne of  publ i c pol i cy,  not  t he 
doct r i ne of  dut y,  l i mi t s t he scope of  t he def endant ' s 
l i abi l i t y .  .  .  .   Kl assa' s publ i c pol i cy f or mul at i on 
i s a mor e r eal i st i c descr i pt i on of  how Wi sconsi n 
cour t s deci de whet her  t o i mpose l i abi l i t y  upon a 
negl i gent  t or t f easor  t han t he f or eseeabi l i t y  
f or mul at i on i n Pal sgr af  and Waube.  

Bowen,  183 Wi s.  2d at  644- 645 ( f oot not es omi t t ed) .    

¶69 I n any event ,  t hose cases and ot her  cases of  even mor e 

r ecent  v i nt age ( c i t ed above) ,  di spel  t he i nt er pr et at i ve cast  

over  Kl assa t hat  t oday' s maj or i t y appear s t o advance.   Under  

t hose cases,  i t  i s  f undament al  t hat  cour t s i n Wi sconsi n do not  

" f i r st  deci de whet her  t he def endant  owed a dut y t o t he 
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pl ai nt i f f "  as t he maj or i t y suggest s.   See maj or i t y op. ,  ¶28.   

Rat her ,  t hose cases est abl i sh t hat  i n Wi sconsi n ever yone has a 

dut y t o exer ci se or di nar y car e under  t he c i r cumst ances. 2   

¶70 Wi sconsi n f ol l ows t he appr oach of  t he Pal sgr af  

di ssent .   I n t hi s appr oach t he dut y and br each el ement s ar e 

i nt egr at ed i nt o a " mor e gener al  i nqui r y whi ch asks s i mpl y 

whet her  t he def endant ' s conduct  was ' negl i gent , '  t hen separ at el y  

addr ess[ es]  t he i ssue of  causat i on and damages. "   Vi ncent  R.  

Johnson & Al an Gunn,  St udi es i n Amer i can Tor t  Law 217 ( 1994) .   

¶71 For  exampl e,  i n an or di nar y negl i gence case,  t he j ur y 

i s not  asked separ at e quest i ons of  whet her  t her e exi st s a dut y 

and whet her  t hat  dut y was br eached.   Rat her ,  t hose concept s ar e 

i ncor por at ed i nt o our  negl i gence i nqui r y.   Thus,  t he j ur y i s 

asked t he quest i on of  whet her  a par t y was negl i gent . 3 

                                                 
2 Hat l eber g v.  Nor west  Bank Wi sconsi n,  2005 WI  109,  ¶17,  283 

Wi s.  2d 234,  700 N. W. 2d 15;  Smaxwel l  v.  Bayar d,  2004 WI  101,  
¶32,  274 Wi s.  2d 278,  682 N. W. 2d 923;  Al var ado,  262 Wi s.  2d 74,  
¶¶13- 14;  St ephenson v.  Uni ver sal  Met r i cs,  I nc. ,  2002 WI  30,  ¶16,  
251 Wi s.  2d 171,  641 N. W. 2d 158;  Gr i t zner  v.  Mi chael  R. ,  2000 WI  
68,  ¶20,  235 Wi s.  2d 781,  611 N. W. 2d 906;  Rockwei t  v.  Senecal ,  
197 Wi s.  2d 409,  419- 420,  541 N. W. 2d 742 ( 1995) .  

3 Negl i gence i s def i ned i n Wi sconsi n as f ol l ows:  

A per son i s negl i gent  when [ he/ she]  f ai l s  t o 
exer ci se or di nar y car e.   Or di nar y car e i s t he car e 
whi ch a r easonabl e per son woul d use i n s i mi l ar  
c i r cumst ances.   A per son i s not  usi ng or di nar y car e 
and i s negl i gent ,  i f  t he per son,  wi t hout  i nt endi ng t o 
do har m,  does somet hi ng ( or  f ai l s  t o do somet hi ng)  
t hat  a r easonabl e per son woul d r ecogni ze as cr eat i ng 
an unr easonabl e r i sk of  i nj ur y or  damage t o a per son 
or  pr oper t y.  
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¶72 Cur i ousl y,  t he maj or i t y cr i t i c i zes t hi s di ssent  f or  

r el y i ng heavi l y on t he Pal sgr af  di ssent ,  whi ch i s t he l aw of  

Wi sconsi n.   See maj or i t y op. ,  ¶23 n. 12.   How odd t o be 

cr i t i c i zed f or  r el y i ng on what  t he l aw i s r at her  t han what  i t  i s  

not .  

 ¶73 I  have no quar r el  wi t h t he f our - el ement  t est  f or  

or di nar y negl i gence as st at ed by t he maj or i t y  and numer ous 

Wi sconsi n cases.   See i d. ,  ¶23.   I n Wi sconsi n,  however ,  t he 

exi st ence of  a dut y i s al ways pr esent  i n an or di nar y negl i gence 

det er mi nat i on. 4  Thi s i s because we ar e al l  hel d t o a dut y of  

exer ci s i ng or di nar y car e under  t he c i r cumst ances.  

¶74 The maj or i t y compounds t he conf usi on and seems t o 

cor r upt  t he f our - el ement  f or mul at i on of  t he t est  by br eaki ng t he 

dut y el ement  i nt o t wo sub- par t s:   " ( 1)  t he exi s t ence of  a dut y  

of  or di nar y car e;  and,  ( 2)  an assessment  of  what  or di nar y car e 

r equi r es under  t he c i r cumst ances. "   I d. ,  ¶27 ( emphasi s added) .   

The maj or i t y c i t es Hat l eber g v.  Nor west  Bank Wi sconsi n,  2005 WI  

109,  ¶¶17- 18,  283 Wi s.  2d 234,  700 N. W. 2d 15,  f or  t hi s t wo-

pr onged f or mul at i on of  dut y,  see maj or i t y op. ,  ¶27,  but  t he 

                                                                                                                                                             
Wi s.  JI  Ci v i l ——1005 ( " NEGLI GENCE:  DEFI NED" ) ;  accor d Al var ado,  
262 Wi s.  2d 74,  ¶34 & n. 1;  Gr i t zner ,  235 Wi s.  2d 781,  ¶22;  
Mor den v.  Cont i nent al  AG,  2000 WI  51,  ¶53,  235 Wi s.  2d 325,  611 
N. W. 2d 659;  Rockwei t ,  197 Wi s.  2d at  424 & n. 7;  Schust er  v.  St .  
Vi ncent  Hosp. ,  45 Wi s.  2d 135,  141,  172 N. W. 2d 421 ( 1969) ;  
Osbor ne v.  Mont gomer y,  203 Wi s.  223,  242- 43,  234 N. W.  372 
( 1931) .  

4 Thi s case i s pl ed as and pr esent s a c l ai m of  or di nar y 
negl i gence.   No speci al  r el at i onshi p i s al l eged t hat  woul d 
i mpose a hei ght ened dut y and t ake t hi s case out  of  t he nor mal  
negl i gence anal ysi s.   See A.  E.  I nv.  Cor p.  v.  Li nk Bui l der s,  
I nc. ,  62 Wi s.  2d 479,  486,  214 N. W. 2d 764 ( 1974) .  
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ci t ed por t i ons of  Hat l eber g do not  suppor t  t hi s t wo- pr onged 

appr oach.   Why t oday' s maj or i t y per cei ves a need t o di v i de t he 

dut y el ement  i nt o t wo f ur t her  el ement s i s uncl ear .  

¶75 Al so conf usi ng i s t he maj or i t y ' s r epeat ed 

char act er i zat i on of  Hoi da' s cause of  act i on as a " new"  t ype of  

c l ai m.   See maj or i t y op. ,  ¶26 ( r ef er r i ng t o " t hi s new cl ai m t hat  

Hoi da seeks t o devel op" ) ;  ¶48 ( " i f  t hi s cour t  wer e t o devel op a 

new l ender  l i abi l i t y  c l ai m .  .  .  . " ) .   What  new t ype of  c l ai m i s 

t he maj or i t y t al k i ng about ?  Ther e i s no di sput e t hat  Hoi da pl ed 

a c l ai m f or  or di nar y negl i gence.   Per haps t oday' s maj or i t y 

opi ni on appl i es onl y t o such a " l ender  l i abi l i t y  c l ai m" ?  

Maj or i t y op. ,  ¶48.   I  am uncer t ai n.   The maj or i t y ' s 

char act er i zat i on of  Hoi da' s or di nar y negl i gence as some " new"  

t ype of  c l ai m seems t o be wi t hout  suppor t .  

¶76 I n addi t i on t o char act er i z i ng Hoi da' s c l ai m as a " new"  

t ype of  c l ai m,  t he maj or i t y al so unexpect edl y cr eat es a uni que 

pl eadi ng r equi r ement  f or  t hi s new cl ai m.   Cont r ar y t o our  

gener al  not i ce pl eadi ng r equi r ement s,  t he maj or i t y i mposes a new 

mandat e f or  par t i cul ar i t y:   " I n t he f ut ur e,  when at t empt i ng t o 

pl ead l ender  l i abi l i t y  based on negl i gent l y f ai l i ng t o under t ake 

cer t ai n t asks,  a pl ai nt i f f  must  al l ege why t he dut y of  or di nar y 

car e of  t he l ender  or  di sbur si ng agent  i ncl udes t he obl i gat i on 

t o af f i r mat i vel y  under t ake t he t asks t hat  pl ai nt i f f  c l ai ms t he 

l ender  or  di sbur si ng agent  r easonabl y f ai l ed t o per f or m under  

t he c i r cumst ances. "   I d. ,  ¶46.  

¶77 I  am not  sur e what  wi l l  be deemed suf f i c i ent  under  t he 

maj or i t y ' s new mandat e.   Maybe i t  means her e t hat  t he pl ai nt i f f s 
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shoul d have pl ed t hat :  " t he dut y t o get  l i en wai ver s i s par t  of  

t he dut y t o exer ci se or di nar y car e under  t he c i r cumst ances 

because t he evi dence r eveal s t hat  i t  i s  t he st andar d i n t he 

i ndust r y t o get  such l i en wai ver s. "   Even so,  t hat  i s  exact l y 

what  t he evi dence her e seems t o r eveal . 5  Yet ,  t he maj or i t y 

appar ent l y concl udes as a mat t er  of  l aw t hat  t he st andar d i n t he 

i ndust r y i s not  par t  of  t he dut y t o exer ci se or di nar y car e.   

Ther ef or e,  such a pl eadi ng woul d have been i nsuf f i c i ent .   I t  

seems t o me t hat  t hi s new r equi r ement  i s not hi ng mor e t han a 

t r ap f or  t he unwar y.  

¶78 I  r et ur n t o t he s i mpl e pr emi se t hat  our  j ob i s t o 

c l ar i f y,  not  t o conf use t he l aw.   As we expl ai ned i n Gr i t zner ,  

t he " no dut y"  appr oach t o l i mi t i ng l i abi l i t y  used by t he 

maj or i t y t oday i s pl ai nl y " i ncor r ect  under  Wi sconsi n l aw. "   

Gr i t zner ,  235 Wi s.  2d 781,  ¶24 n. 4.  

¶79 What  r eason coul d t oday' s maj or i t y have f or  seemi ng t o 

c l oud what  t hi s cour t  has r epeat edl y c l ar i f i ed?  Why does t he 

maj or i t y asser t  a r ei nt er pr et i ve cast  over  Wi sconsi n' s appr oach 

t o negl i gence l aw t hat  i s at  odds wi t h our  l egal  hi st or y?   

¶80 Per haps t he answer  l i es i n t he conf usi on obser ved i n 

Mohr  v.  St .  Paul  Fi r e & Mar i ne I nsur ance Co. ,  2004 WI  App 5,  

¶40,  269 Wi s.  2d 302,  674 N. W. 2d 576 ( Ct .  App.  2003) ,  r evi ew 

deni ed,  2004 WI  50,  271 Wi s.  2d 109,  679 N. W. 2d 544:   " Al t hough 

cour t s have somet i mes used t he l anguage t hat  a def endant  had ' no 

dut y '  t o t he i nj ur ed per son,  t hey ar e i n r eal i t y maki ng a 

                                                 
5 See Par t  I I  of  t hi s di ssent  bel ow.  
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deci s i on t hat  t her e shoul d be no l i abi l i t y  as a mat t er  of  publ i c  

pol i cy. "  

¶81 I  ul t i mat el y concl ude t hat  i t  cannot  be di scer ned what  

t oday' s maj or i t y  opi ni on st ands f or  i n Wi sconsi n negl i gence l aw.   

I  suspect  t hat  ot her  r eader s of  t he maj or i t y opi ni on wi l l  r each 

t he same concl usi on.  

I I  

¶82 I n or der  t o det er mi ne whet her  l i abi l i t y  f or  negl i gence 

shoul d be l i mi t ed,  Wi sconsi n cour t s appl y s i x publ i c pol i cy 

consi der at i ons,  aski ng whet her :  

( 1)  t he i nj ur y i s t oo r emot e f r om t he negl i gence;  ( 2)  
t he i nj ur y i s t oo whol l y out  of  pr opor t i on t o t he 
t or t f easor ' s cul pabi l i t y ;  ( 3)  i n r et r ospect  i t  appear s 
t oo hi ghl y ext r aor di nar y t hat  t he negl i gence shoul d 
have r esul t ed i n t he har m;  ( 4)  al l owi ng r ecover y woul d 
pl ace t oo unr easonabl e a bur den on t he t or t f easor ;  ( 5)  
al l owi ng r ecover y woul d be t oo l i kel y t o open t he way 
f or  f r audul ent  c l ai ms;  [ or ]  ( 6)  al l owi ng r ecover y 
woul d ent er  a f i el d t hat  has no sensi bl e or  j ust  
st oppi ng poi nt .  

Gr i t zner ,  235 Wi s.  2d 781,  ¶27.  

¶83 " I n most  cases,  t he bet t er  pr act i ce i s t o submi t  t he 

case t o t he j ur y bef or e det er mi ni ng whet her  t he publ i c pol i cy 

consi der at i ons pr ecl ude l i abi l i t y . "   Al var ado,  262 Wi s.  2d 74,  

¶18.   " Onl y i n t hose cases wher e t he f act s ar e s i mpl e t o 

ascer t ai n and t he publ i c pol i cy quest i ons have been f ul l y 

pr esent ed may a cour t  r evi ew publ i c pol i cy and pr ecl ude 

l i abi l i t y  bef or e t r i al . "   I d. ;  see al so Gr i t zner ,  235 

Wi s.  2d 781,  ¶26;  Sawyer  v.  Mi del f or t ,  227 Wi s.  2d 124,  141,  595 

N. W. 2d 423 ( 1999) ;  Bowen,  183 Wi s.  2d at  655;  Schust er  v.  

Al t enber g,  144 Wi s.  2d 223,  241,  424 N. W. 2d 159 ( 1988) ;  Cof f ey 
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v.  Ci t y of  Mi l waukee,  74 Wi s.  2d 526,  542,  247 N. W. 2d 132 

( 1976) .  

¶84 Her e,  t he f act s ar e not  so s i mpl e and t he concl usi ons 

r egar di ng negl i gence ar e mi xed.   The maj or i t y  i gnor es,  f or  

exampl e,  t hat  t he f ai l ur e t o obt ai n l i en wai ver s was a v i ol at i on 

of  M&I ' s own pol i c i es.   Si mi l ar l y,  i t  downpl ays t est i mony t hat  

l i en wai ver s ar e cust omar i l y obt ai ned bef or e t he f undi ng of  

subsequent  dr aw r equest s.   See maj or i t y op. ,  ¶20.    

¶85 I n st ar k cont r ast  t o t he maj or i t y ' s det er mi nat i on t hat  

M&I  and McDonal d Ti t l e wer e not  negl i gent  as a mat t er  of  l aw,  

t he cour t  of  appeal s i n t hi s case concl uded t he opposi t e.   I t  

concl uded t hat  M&I  and McDonal d wer e negl i gent  as a mat t er  of  

l aw:  

Her e,  t he act  ( or  f ai l ur e t o act )  was t he f ai l ur e t o 
pr ocur e l i en wai ver s.   M&I  and McDonal d wi t nesses 
st at ed t hat  obt ai ni ng l i en wai ver s was t he i ndust r y 
st andar d,  and t hat  t hi s was t he usual  pr act i ce of  M&I  
and McDonal d.   Domaszek aver r ed t hat  i t  was 
i nconsi st ent  wi t h M&I ' s pol i cy t o pay dr aws when l i en 
wai ver s had not  been obt ai ned on pr evi ous dr aws.   
Rober t  McDonal d aver r ed t hat  i n Por t age Count y,  l i en 
wai ver s ar e cust omar i l y obt ai ned by di sbur si ng agent s 
bef or e t he f undi ng of  t he next  dr aw r equest .   McDonal d 
al so aver r ed t hat  t he gui del i nes and pr ocedur es of  t he 
i nsur ance manual  gover ni ng t he t i t l e i nsur ance i ssued 
f or  t he pr oj ect  st at ed t hat  " we shoul d make ever y 
ef f or t  t o obt ai n [ l i en]  wai ver s i n f ul l  wher ever  
possi bl e. "   I t  was f or eseeabl e t hat  t he f ai l ur e t o 
obt ai n l i en wai ver s coul d har m subcont r act or s,  
i ncl udi ng Hoi da.  

Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2004 WI  App 191,  ¶14,  276 

Wi s.  2d 705,  688 N. W. 2d 691.  

¶86 One woul d t hi nk t hat  t he cour t  of  appeal s '  concl usi on 

t hat  M&I  and McDonal d wer e negl i gent  as a mat t er  of  l aw shoul d 
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at  l east  cause t he maj or i t y t o pause.   When t he maj or i t y 

det er mi nes t o t he cont r ar y t hat  M&I  and McDonal d cannot  be 

negl i gent  as a mat t er  of  l aw,  what  t he maj or i t y shoul d be 

pausi ng t o ask i s whet her  a r easonabl e j ur y coul d concl ude t hat  

M&I  or  McDonal d Ti t l e " [ di d]  somet hi ng ( or  f ai l [ ed]  t o do 

somet hi ng)  t hat  a r easonabl e per son woul d r ecogni ze as cr eat i ng 

an unr easonabl e r i sk of  i nj ur y or  damage. "    Wi s.  JI  Ci v i l ——1005 

( " NEGLI GENCE:  DEFI NED" ) .   Aski ng t he pr oper  quest i on,  I  

det er mi ne t hat ,  at  a mi ni mum,  a quest i on of  f act  r emai ns as t o 

whet her  M&I  and McDonal d Ti t l e wer e negl i gent .  

¶87 Never t hel ess,  havi ng concl uded t hat  t he def endant s ar e 

not  negl i gent  as a mat t er  of  l aw,  t he maj or i t y appl i es one of  

t he s i x publ i c pol i cy consi der at i ons,  essent i al l y  as an 

af t er t hought  t o i t s l i abi l i t y- l i mi t i ng " dut y"  anal ysi s.   By 

f ai l i ng t o r ecogni ze t he r udi ment ar y pr i nci pl e t hat  l i abi l i t y  

f or  negl i gence i s l i mi t ed by publ i c pol i cy consi der at i ons,  not  

dut y,  t he maj or i t y f r ont  l oads i t s negl i gence anal ysi s f ocusi ng 

on dut y.   Thus,  i t  avoi ds any r eal  di scussi on of  t hose publ i c 

pol i cy consi der at i ons and of  whet her  i t  i s  t oo soon t o appl y 

t hem.  

¶88 The maj or i t y does not  expl ai n why i t  depar t s f r om t he 

bet t er  pr act i ce of  submi t t i ng t he case t o t he j ur y bef or e 

det er mi ni ng whet her  t he s i x publ i c pol i cy consi der at i ons shoul d 

pr ecl ude l i abi l i t y .   I t  does not  expl ai n why t hi s i s one of  t he 

unusual  cases wher e t he f act s ar e s i mpl e t o ascer t ai n and t he 

publ i c pol i cy quest i ons have been f ul l y pr esent ed.  
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¶89 I n appl y i ng onl y one of  t he s i x publ i c pol i cy 

consi der at i ons,  t he maj or i t y concl udes t hat  per mi t t i ng r ecover y 

woul d pl ace " t oo unr easonabl e a bur den on McDonal d Ti t l e,  who 

act ed sol el y at  t he di r ect i on of  M&I . "   Maj or i t y op. ,  ¶43. 6  The 

maj or i t y appar ent l y bel i eves t hat  i t  woul d be unr easonabl e t o 

r equi r e t hat  McDonal d Ti t l e " col l ect  l i en wai ver s f r om al l  

subcont r act or s and mat er i al men"  because " [ t ] r acki ng who 

pur chased what  and when woul d be a never - endi ng t ask. "   I d.   

¶90 Such a bel i ef  i s  unper suasi ve her e.   As al r eady 

di scussed,  t her e was evi dence t hat  bot h M&I ' s  pol i c i es and 

i ndust r y st andar ds r equi r ed t he col l ect i on of  l i en wai ver s.   

Thus,  as t he evi dence st ands now——par t i cul ar l y i f ,  f ol l owi ng 

st andar d summar y j udgment  met hodol ogy,  al l  r easonabl e i nf er ences 

ar e const r ued i n f avor  of  Hoi da——t he r ecor d har dl y j ust i f i es a 

concl usi on t hat  r equi r i ng t he col l ect i on of  l i en wai ver s pl aces 

t oo unr easonabl e a bur den on ei t her  McDonal d Ti t l e or  M&I .  

¶91 I n addi t i on,  as t he f act s st and now,  t her e i s ser i ous 

quest i on as t o whet her  Hoi da' s i nj ur y i s t oo r emot e f r om any 

negl i gence,  whet her  i t  i s  whol l y out  of  pr opor t i on t o t he 

def endant s '  cul pabi l i t y ,  or  whet her  i n r et r ospect  i t  appear s t oo 

hi ghl y ext r aor di nar y t hat  t hei r  negl i gence shoul d have r esul t ed 

i n t he har m t hat  Hoi da suf f er ed.   Li kewi se,  not hi ng i n t he 

r ecor d at  t hi s st age of  t he pr oceedi ngs concl usi vel y suggest s 

t hat  al l owi ng r ecover y woul d be l i kel y t o open t he way f or  

                                                 
6 The maj or i t y does not  expl ai n why per mi t t i ng r ecover y 

woul d pl ace t oo unr easonabl e a bur den on M&I .  
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f r audul ent  c l ai ms or  woul d ent er  a f i el d t hat  has no sensi bl e or  

j ust  st oppi ng poi nt .  

¶92 As r ef er enced above,  i t  i s  wor t h r epeat i ng t hat  t he 

par t i es '  ar gument s r ef l ect  s i gni f i cant  f act ual  di sagr eement s,  

i ncl udi ng a key di sagr eement  over  t he pr eci se r ol e of  McDonal d 

Ti t l e.   The par t i es di sput e whet her  McDonal d Ti t l e was a 

" const r uct i on super vi sor "  or  " di sbur si ng agent , "  and what  

obl i gat i ons f l ow f r om one r ol e or  t he ot her .   I n my vi ew,  t he 

nat ur e of  McDonal d Ti t l e' s r ol e i s pl ai nl y r el evant  t o t he 

pr oper  appl i cat i on of  t he publ i c pol i cy consi der at i ons.  

¶93 Consequent l y,  I  concl ude t hat  i t  i s  t oo ear l y t o appl y 

t he publ i c pol i cy consi der at i ons t o l i mi t  l i abi l i t y  at  t hi s 

st age of  t he pr oceedi ngs.   I n doi ng so,  I  f ol l ow t he bet t er  

pr act i ce of  submi t t i ng t he case t o t he j ur y bef or e det er mi ni ng 

whet her  t he s i x publ i c pol i cy consi der at i ons shoul d pr ecl ude 

l i abi l i t y .   Her e,  t he f act s ar e not  pr esent l y s i mpl e t o 

ascer t ai n.   The publ i c pol i cy  quest i ons ar e not  suf f i c i ent l y 

pr esent ed f or  t hi s cour t  t o pr ecl ude l i abi l i t y  at  t hi s t i me.    

I I I  

¶94 I n sum,  I  cannot  j oi n t he maj or i t y because i t  

er r oneousl y cut s of f  l i abi l i t y  f or  pot ent i al  negl i gence usi ng 

t he concept  of  dut y r at her  t han publ i c pol i cy.   I n doi ng so,  i t  

seems t o c l oud one of  Wi sconsi n' s most  r udi ment ar y negl i gence 

pr i nci pl es.   Unl i ke t oday' s conf usi ng maj or i t y opi ni on,  I  appl y 

t hat  pr i nci pl e and concl ude t hat  i t  i s  t oo ear l y t o appl y t he 

publ i c pol i cy consi der at i ons t o l i mi t  M&I ' s or  McDonal d Ti t l e' s 

l i abi l i t y  f or  t hei r  pot ent i al  negl i gence.   I  woul d t her ef or e 
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r ever se t he cour t  of  appeal s and r emand t hi s case t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.   Accor di ngl y,  I  r espect f ul l y 

di ssent .  

¶95 I  am aut hor i zed t o st at e t hat  JUSTI CE LOUI S B.  BUTLER,  

JR.  j oi ns t hi s opi ni on.  
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