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M1 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
summary order® of the court of appeals affirming a judgment of
the circuit court for Brown County, Peter J. Naze, Judge. The
judgnment in this nedical nmalpractice action was in favor the
W sconsin Patients Conpensation Fund (Fund)? and agai nst Matthew
Fer don.

12 This nmedical mal practice action arose as a result of a
doctor's negligence that injured Mtthew Ferdon during birth.
Despite surgeries, he has a partially paralyzed and deforned
right arm

13 A jury awarded Matthew Ferdon $700,000 in noneconom c
damages for injuries caused by nedical malpractice and $403, 000
for future medical expenses. The jury heard that Matthew Ferdon
had a l|ife expectancy of 69 years. Therefore, the jury's
noneconom ¢ damage award reflects an award of slightly nore than
$10,000 a year as the reasonable anpbunt necessary to conpensate
Mat t hew Ferdon for having to live every day of his life with a
partially functioning, defornmed right arm

14 After the verdict the Fund noved to have the
noneconom ¢ damages reduced pur suant to the Ilimtation

established in Ws. Stat. §§ 655.017 and 893.55(4)(d) (2001-02).°3

! Ferdon v. Ws. Patients Conp. Fund, No. 2003AP988,
unpubl i shed order (Ws. C. App. Feb. 10, 2004).

2 The name of the Fund was recently changed to "Injured
Patients and Famlies Conpensation Fund." See 2003 Ws. Act
111.

S All references to Wsconsin Statutes are to the 2001-02
ver si on unl ess ot herw se not ed.
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The statutory limtation (sonetines called a cap) on the jury
award neans that Matthew Ferdon wll have an award of
approximately $5,900 a year as the reasonable anmbunt necessary
to conpensate him for living with a partially functioning,
defornmed right arm

15 The Fund al so noved to have that portion of the award
for future nedical expenses exceeding $100,000 deposited into a
state-adm ni stered fund pursuant to Ws. Stat. 8 655.015.

16 The circuit court granted both of the Fund's notions.
The court of appeals summarily affirnmed the judgnent of the
circuit court, and this court granted revi ew

17 Three questions are presented in the instant case:

18 First, is the $350,000 statutory Ilimtation on
noneconom ¢ damages resulting from a nedical mal practice injury
in Ws. Stat. 88 655.017 and 893.55(4)(d) constitutional?

19 Matt hew Ferdon challenges the statutory limtation on
noneconom ¢ damages in nedical nalpractice actions on several
grounds. He asserts that the mandatory statutory limtation (1)
violates the -equal protection guarantees of the Wsconsin

Constitution;* (2) violates the right to a trial by jury as

4 Article |, Section 1 reads as foll ows:

Equality; inherent rights. Section 1. Al people are
born equally free and independent, and have certain
i nherent rights; anong these are life, liberty and the
pursuit of happi ness; to secure these rights,
governments are instituted, deriving their just powers
fromthe consent of the governed.
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provided in Article |, Section 5 of the Wsconsin Constitution;®
(3) violates the right to a renmedy as provided in Article 1,

Section 9 of the Wsconsin Constitution;®

(4) violates the due
process clause of the Wsconsin Constitution;’ and (5) violates
the separation of powers doctrine by infringing remttitur, a
core judicial power, contrary to Article VII, Section 2 of the
Wsconsin Constitution.® The circuit court held the statutory

limtation was constitutional; the court of appeal s agreed.

S Article |, Section 5 reads as foll ows:

Trial by jury; verdict in civil cases. Section 5.
The right of trial by jury shall remain inviolate, and
shall extend to all cases at |aw without regard to the
anount in controversy .

6 Article |, Section 9 reads as foll ows:

Renmedy for wongs. Section 9. Every person is
entitled to a certain renedy in the laws for al
injuries, or wongs which he my receive in his
person, property, or character; he ought to obtain
justice freely, and w thout being obliged to purchase
it, conpletely and wthout denial, pronptly and
wi t hout delay, conformably to the | aws.

" Due process, like equal protection, is guaranteed by
Article I, Section 1 of the Wsconsin Constitution: "Al people
are born equally free and independent, and have certain inherent
rights; anmong these are life, |Iliberty and the pursuit of

happi ness; to secure these rights, governnments are instituted,
deriving their just powers fromthe consent of the governed."

8 Article VI, Section 2 reads as foll ows:

Court System Section 2. The judicial power of this
state shall be vested in a wunified court system
consi sting of one suprenme court, a court of appeals, a
circuit court, such trial courts of general uniform
statewide jurisdiction as the legislature nay create
by law, and a municipal court if authorized by the
| egi sl ature under section 14.

4
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120 We hold that the $350,000 cap (adjusted for inflation)
on noneconom c¢ nedical malpractice damages set forth in Ws.
Stat. 88 655.017 and 893.55(4)(d) violates the equal protection
guarantees of the Wsconsin Constitution. W therefore need
not, and do not, address WMatthew Ferdon's other constitutional
chall enges to the cap. W renmand the cause to the circuit court
for further proceedi ngs not inconsistent with this opinion.

111 Second, i f t he statutory [imtation IS
unconstitutional, is the Fund liable for paynment of the anount
of the jury award in excess of the statutory limtation? The
Fund argues it need not pay the excess anount. Mat t hew Fer don
does not brief this question. The circuit court and court of
appeals did not answer this question. We therefore remand this
guestion to the circuit court so that the parties may be heard
on it.

12 Third, is Ws. Stat. 8§ 655.015, which requires the
portion of the jury's award for future nedical expenses
exceedi ng $100,000 to be deposited into an account over which
the Fund has control, constitutional? The parties argue the
constitutionality of § 655.015 and the admnistrative rule
inplenmenting it, Ws. Admn. Code 8 Ins 17.26. The parties have
not adhered to the procedure set forth in Ws. Stat. § 227.40
before challenging the constitutionality of the rule and have
not considered whether the rule exceeds the authority del egated
under § 655.015. Accordingly, we remand this question to the

circuit court for the parties to conply wth § 227.40 and
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address the validity of the rule, as well as to be heard on the
constitutionality of the statute and rule.

113 Before continuing, it is inportant to highlight that
this case is not about whether all caps, or even all caps on
noneconom ¢ damages, are constitutionally permssible. The
guestion before this court is a narrow one: |Is the $350,000 cap
(adjusted for inflation and hereinafter referred to as the
$350, 000 cap) on nonecononic danmages in nedical nmalpractice
cases set forth in Ws. Stat. 88 655.017 and 893.55(4)(d)
constitutional ?

14 Medical malpractice litigation is a highly charged
area of the law with ramfications not only for the injured
party and the health care provider involved, but for all victins
of nedical malpractice, all health care providers, and the
publi c. After a patient is injured, sonetines severely and
permanently, a nedical malpractice lawsuit pits the unfortunate
patient and the patient's famly against the health care
provider in whom the patient and famly had previously placed
their trust. Physicians have contended that since the early- to

m d- Ni neteenth Century there has been a nedical nmalpractice
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crisis pitting physicians against injured patients and their
attorneys. °

15 Enotion is not the only force at work in nedical
mal practice actions. Money is at stake for everyone involved
including the public. In the case of nedical malpractice,
interest groups representing every aspect of the delivery of
health care are heavily involved in |obbying the legislature. A
sanpling of the interest groups includes hospital associations,
i nsurance conpanies, doctor and nurse associations, patient
advocat es, and | awyer associ ati ons. Despite t hese
circunstances, the task of the court in a nedical nmalpractice
action is the sane as in any other case: to conduct a fair and
neutral evaluation of the nerits of the parties' argunments in
light of the state's |laws and constitution.

16 Both in his briefs and at oral argunent, Matthew
Ferdon asks this court to strike down all statutory caps on
noneconom ¢ damages in nedical malpractice actions under chapter
655. This court has not held that statutory limtations on

damages are per se unconstitutional.' Indeed, this court has

® See generally Catherine T. Struve, Doctors, The Adversary
System and Procedural Reform in Medical Liability Litigation,
72 Fordham L. Rev. 943, 952 (2004) (""[T]he physician
consequently practices his art in chains, being perpetually
exposed to the risk of a suit which may ruin his reputation as
well as his fortune." (quoting John O dronaux, The Jurisprudence
of Medicine, in its Relations to the Law of Contracts, Torts,
and Evidence, with a Supplenent on the Liabilities of Vendors of
Drugs 58 (1869)).

1 Maurin v. Hall, 2004 W 100, 9208, 274 Ws. 2d 28, 682
N. W2d 866 (Abrahanson, C. J., and Crooks, J., concurring).
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recently upheld the cap on noneconom c damages for w ongful
death medical malpractice actions.?!! Just because caps on
noneconom ¢ damages are not unconstitutional per se does not
mean that a particular cap is constitutional.

17 Courts across the country are divided about whether
caps on noneconom ¢ damages are constitutional. Even in state
courts in which caps have been declared constitutional, there is

invariably one or nore strong dissents.!?

This court has upheld Ilimtations on damages in tort suits
agai nst governnental entities. See Sanbs v. City of Brookfield,
97 Ws. 2d 356, 293 N.W2d 504 (1980), cert. denied, 449 U. S
1035 (1980); Stanhope v. Brown County, 90 Ws. 2d 823, 280
N.W2d 711 (1979).

1 Maurin, 274 Ws. 2d 28, T116.

12 some state courts have reached the conclusion that caps
are unconstitutional. See, e.g., Arneson v. Oson, 270 N w2d
125, (N.D. 1978) (holding a statutory cap of $300,000 on all
nmedi cal mal practice damages as a violation of equal protection);
Moore v. Mobile Infirmary Ass'n, 592 So. 2d 156, 165-71 (Al a.
1992) (holding cap on noneconom c damages in nedical nalpractice
action violated the equal protection and right to jury trial
guarantees of the Alabama Constitution); Brannigan v. Usitalo,
587 A.2d 1232, 1234-36 (N H 1991), aff'g Carson v. Maurer, 424
A.2d 825 (N.H 1980) (holding a nonecononm c damages cap in
medi cal nmal practice actions unconstitutional as a violation of
t he equal protection clause of the New Hanpshire Constitution).




No. 2003AP988

118 The roadmap to this opinion is as foll ows:

O her states have found caps on noneconom ¢ danages
constitutional, oftentinmes over strong dissents. See, e.g.,
Judd v. Drezga, 103 P.3d 135, 141 (Utah 2004) (exam ning
articles and studies and determ ning that the cap was reasonably
related to maki ng nmedi cal mal practice and health insurance rates
affordable and that noneconom c damage caps did help achieve
that goal, even if only in small part), but see Judd, 103 P.3d
at 145 (Durham C J., dissenting); Zdrojewski v. Mirphy, 657
N.W2d 721, 737-38 (Mch. C. App. 2003) (cap on noneconom c
damages wupheld against, anong other <challenges, an equa
protection challenge), but see Zdrojewski, 657 N W2d at 739
(Fitzgerald, P.J., dissenting), and Wley v. Henry Ford Cottage
Hosp., 668 N . W2d 402, 416 (Mch. C. App. 2003) (holding that
Zdrojewski's decision regarding the constitutionality of the
caps was incorrect and should be overruled but that the court
was bound to follow Zdrojewski's precedent); Univ. of Mam v.
Echart e, 618 So. 2d 189, 191 (Fla. 1993) (uphol di ng
constitutionality of noneconom ¢ damages cap in nedical
mal practice actions), but see Echarte, 618 So. 2d at 198
(Barkett, C. J., dissenting); Fein v. Permanente Med. G oup, 695
P.2d 665, 684 (Cal. 1985) (upholding cap on noneconom ¢ danages
cap in nedical malpractice actions against due process and equa
protection challenges), but see Fein, 695 P.2d at 687 (Bird,
C.J., dissenting); Mrphy v. Ednonds, 601 A 2d 102, 114-16 (M.
1992) (upholding Maryland' s $350,000 nonecononi ¢ danmage cap on
personal injury awards against equal protection challenge), but
see Murphy, 601 A 2d at 120 (Chasanow, J., dissenting).

The Al aska Suprenme Court divided 2-2 in Evans ex rel. Kutch
v. Alaska, 56 P.3d 1046 (Al aska 2002), with two justices finding
t he nonecononm ¢ danmage cap on all tort clains constitutional and
two finding the caps unconstitutional.

For discussions of state court rulings on caps, see Kevin
J. Gell, Note, The Constitutional and Econom c |nplications of
a National Cap on Non-Econom c Danages in Medical Mlpractice
Actions, 37 Ind. L. Rev. 773, 810-14 (2004); Carol A Crocca,
Annotation, Validity, Construction, and Application of State
Statutory Provisions Limting Amunt of Recovery in Mdical
Mal practice Clainms, 26 A L.R 5th 245 (1995).
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| . The facts (919 to 123)
1. The nedical nmalpractice statutes (124 to 128)
I11. Stare Decisis (129 to 156)
| V. Equal Protection
A. The level of scrutiny (159 to 80)
B. The classifications (Y81 to 184)
C. The legislative objectives (Y85 to 196)
D. The rational basis (197 to Y176)
V. QG her Statutes (Y177 to 1183)
VI. Conclusion (9184 to 1188)
| . FACTS
119 According to evidence produced at trial that the jury
apparently accepted, as the doctor was delivering Matthew
Ferdon, the doctor pulled on Matthew Ferdon's head. The manner
in which the doctor pulled caused an injury called obstetric
brachi al pl exus palsy. As a result of this injury, Matthew
Ferdon's right armis partially paralyzed and def orned. Mat t hew
Ferdon underwent surgeries and occupational therapy; as a result
of the injury, nore surgery and nore therapy wll be required
Matt hew Ferdon's right armw |l never function normally.
20 Through his guardian ad litem Vincent Petrucelli,
Mat t hew Ferdon brought negligence clains against the doctor and

the hospital. The Fund, as required, was named as a defendant.®

13 State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 500,
261 N.W2d 434 (1978) ("Ml practice claimnts seeking damages in
excess of $200,000 nust nane the fund as a defendant, and the
fund may appear and defend agai nst the action.").

10
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Matt hew Ferdon's parents, Cynthia and Dennis Ferdon, also
brought a negligence claim seeking to recover for |loss of
soci ety and conpani onshi p. A jury found the delivery doctor
negligent for the injuries Mtthew Ferdon sustained during the
birth.

121 The jury awarded the following damages to Matthew
Ferdon: (1) Future nedical and hospital expenses: $403,000; and
(2) Past and future personal injuries (noneconom c danages):
$700,000. The jury nmade no award to Matthew Ferdon for |oss of
future earning capacity. The jury awarded $87,600 to Cynthia
and Dennis Ferdon as conpensation for the personal care they
will render for Matthew until the age of 18.

122 After the verdict, the Fund noved the circuit court to
reduce the $700,000 personal injury award to $410,322, the
anount of the $350,000 <cap (adjusted for inflation) on
noneconom ¢ damages recoverable in a nedical mal practice action
under Ws. Stat. 88 655.017 and 893.55(4)(d). Further, the Fund
moved to have the award for future nmedical and hospital expenses
exceedi ng $100, 000 placed under the Fund's control pursuant to
Ws. Stat. 8§ 655.015.

23 The circuit court granted the Fund's notions, reducing
t he noneconom c damage award to the statutorily limted anount

of $410,322 and ordering that $168,667.67 of the future nedica

11
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and hospital expenses be paid into the reinbursement fund.?
Mat t hew Ferdon appeal ed; the court of appeals summarily affirnmed

the circuit court based on its reading of State ex rel.

Strykowski v. WIkie' and Guzman v. St. Francis Hospital, Inc..!®

4 The anobunt of $168,667.67 reflects the portion of the
award over $100,000 that is left after attorney fees are taken
out of the jury's award for future nedical expenses. The
overall award of $403,000 is the amunt the jury felt was
necessary to pay Matthew Ferdon's future nedical expenses,
reduced to present val ue. The jury was asked to determ ne the
present value of future nedical expenses as required by Ws.
Stat. 8 893.55(4)(e). Awards are reduced to their present val ue
because a lunp sum received today may be worth nore than the
same anmount spread out over a period of years. Section
893.55(4)(e) provides:

Econom ¢ damages recovered under ch. 655 for bodily
injury or death, including any action or proceeding
based on contribution or indemification, shall be
determ ned for the period during which the damages are
expected to accrue, taking into account the estinmated
life expectancy of the person, then reduced to present
val ue, taking into account the effects of inflation.

The jury was infornmed that Matthew Ferdon was six years
old, that he had a life expectancy of 69 years, and that the
award should take into account economc conditions and the
effect of inflation. Wth respect to present value, the jury
was instructed that their award should be reduced to present
val ue "because a sum received today can be invested and earn
nmoney at current interest rates.”

From the $403,000 award for future nedical expenses, it
appears that the anount of $134,333.33 (anounting to one-third)
was earmarked as "an anmount sufficient to pay the cost of
collection, including attorney fees reduced to present value" as
required by 8§ 655.015, leaving a balance of $268, 666.67.
Section 655.015 requires that of the $268, 666.67, $100,000 is to
go to Matthew Ferdon, wth the renmainder deposited into an
account with the Fund for paynent of future mnedical expenses
consistent with 8 655.015 and Ws. Adnin. Code § Ins 17.26.

15 state ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 261
N. W 2d 434 (1978).

12
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I'1. MEDI CAL MALPRACTI CE STATUTES

124 In Wsconsin, a claim for injury resulting from
medi cal mal practice by a health care provider is subject to the
provi sions of chapter 655.'" Chapter 655 provides the exclusive
procedures for the "prosecution of nmalpractice clains against a
health care provider."?!® Anbng the danmages available to a
cl ai mant are noneconom c damages, i ncluding damages to
conpensate for pain and suffering, nental distress, |oss of
enjoynment of  nornal activity, and loss of society and
conpani onshi p. *°

25 The Fund was created to pay nedical mal practice clains

that exceed primary insurance thresholds established by statute.

1 Guzman v. St. Francis Hosp., Inc., 2001 W App 21, 240
Ws. 2d 559, 623 N.W2d 776.

7 Ws. Stat. § 655.007 ("On and after July 24, 1975, any
patient or the patient's representative having a claim or any
spouse, parent, mnor sibling or child of the patient having a
derivative claim for injury or death on account of malpractice
is subject to this chapter."). See Strykowski v. WIlkie, 81
Ws. 2d 491, 499, 261 N.W2d 434 (1978).

8 Maurin, 274 Ws. 2d 28, Y50 (internal quotations
omtted).

19 "Noneconom c" damages are defined in Ws. Stat.
§ 893.55(4)(a). That subsection reads:

(4)(a) In this subsection, "nonecononm c danages"
means noneys intended to conpensate for pain and
suffering; humliation; enbarrassnment; worry; nental
di stress; noneconom c effects of disability including
| oss of enjoynment of the normal activities, benefits
and pleasures of life and loss of nental or physica
health, well-being or Dbodily functions; |loss of
consortium society and conpani onship; or |loss of |ove
and affection.

13
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The primary nmalpractice coverage is $1,000,000 for each

occurrence and $3,000,000 per policy vyear.? Health care
providers nust participate in the Fund. Al t hough noneconom ¢
damages are capped, the Fund provides wunlimted liability

coverage for econom ¢ damages exceeding the primary limts.?

26 Should a clainmant recover noneconom c danmages as a
result of a mnedical malpractice injury, those danages are
statutorily capped pursuant to Ws. Stat. 88 655.017 and
893.55(4) at $350,000, a sumto be adjusted annually to reflect
inflation.

27 Section 655.017 reads as foll ows:

Limtation on noneconom c danages. The anount of
noneconom ¢ damages recoverable by a claimnt or
plaintiff under this chapter for acts or om ssions of
a health care provider if the act or om ssion occurs
on or after May 25, 1995, and for acts or om ssions of
an enployee of a health care provider, acting wthin
the scope of his or her enploynent and providing
health care services, for acts or om ssions occurring
on or after My 25, 1995, is subject to the limts
under s. 893.55(4)(d) and (f).?

20 Ws. Stat. § 655.23(4)(b)(2).

21 2003-2004 Joint Legislative Audit Conmittee, An Audit,
Injured Patients and Famlies Conpensation Fund (O fice of the
Comm ssi oner of Insurance) (Cct. 2004) at 3, 15.

22 Wsconsin Stat. § 893.55(4)(f) deals with wongful death
actions. This subsection reads as foll ows:

(f) Notwithstanding the limts on nonecononi c danmages
under this subsection, danages recoverable against
health care providers and an enpl oyee of a health care
provider, acting within the scope of his or her
enpl oynent and providing health care services, for
wrongful death are subject to the limt under s.
895.04(4). If damages in excess of the limt under s.

14
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128 The financial |imts to which 8 655.017 refers are
contained in Ws. Stat. 8§ 893.55(4)(d), which reads as foll ows:

(d) The Iimt on total noneconom c danmages for each
occurrence under par. (b) on or after My 25, 1995,
shall be $350,000 and shall be adjusted by the
director of state courts to reflect changes in the

consuner price index for all wurban consuners, U.S.
city average, as determned by the U S. departnent of
| abor, at | east annually thereafter, with the
adjustnment Iimt to apply to awards subsequent to such

adj ust nent s.
The parties do not dispute that in the instant case the
inflation-adjusted cap authorized by Ws. Stat. § 893.55(4)(d)
was $410, 322.

I11. STARE DECI SI S

129 The Fund's first assertion is that, under the doctrine
of stare decisis, prior cases of both this court and the court
of appeals bind this court in the present case.

30 The doctrine of stare decisis, or "stand by things

decided,"?® normally conpels a court to follow its prior

deci si ons. "Fidelity to precedent ensures that existing |aw
will not be abandoned lightly."? W have stated that stare
895.04(4) are found, the court shall make any

reduction required under s. 895.045 and shall award
the | esser of the reduced ambunt or the limt under s.
895. 04(4).

23 Mackenzie v. Mller Brewing Co., 2001 W 23, 916 n.13,
241 Ws. 2d 700, 623 N.W2d 739.

24 Schultz v. Natwick, 2002 W 125, 937, 257 Ws. 2d 19, 653
N. W 2d 266.

15
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decisis is not nechanical in application, nor is it a rule to be
i nexorably foll owed. *®

31 The doctrine of stare decisis is inapplicable here.
Al t hough W sconsin appel | ate deci sions have treaded close to the
constitutionality of the cap on recovery of noneconom c damages
in nmedical mal practice cases, none has reached the issue central
to the instant case. Neverthel ess, the prior cases, including
equal protection challenges to various provisions of chapter
655, inform our decision.

132 W& begin with Strykowski, the earliest case fromthis

court addressing a challenge to chapter 655.2° Soon after
chapter 655 was enacted, a group of petitioners challenged
chapter 655 on several grounds, including equal protection. The
petitioners challenged a sub-classification that nade a fornal
review panel available at the request of either party to a
medi cal mal practice action if the claim exceeded $10,000, but
made a review panel available for a claim under $10,000 only
upon the stipulation of both parties.?” This court reasoned that
the |egislature could conclude that because clains over $10,000
may be nore conplex, a formal review panel may be a nore
appropriate initial forum This court was careful to recognize

that the 1975 legislative findings®® that nedical malpractice

25 Johnson Controls, Inc. v. Enployers Ins. of Wausau, 2003
W 108, 91Y96-97, 264 Ws. 2d 60, 665 N. W2d 257.

26 strykowski, 81 Ws. 2d at 498-99.

27 sStrykowski, 81 Ws. 2d at 510.

28 8 1. ch. 37, Laws of 1975.
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raised special problens different from those in other tort
actions, "while not binding on the court, <carr[ied] great
wei ght . "%°

133 Strykowski addressed a different aspect of chapter 655

than that involved in the instant case. Strykowski involved an

equal protection challenge to the formal review panels. Thi s
case concerns the $350,000 cap inplenented in 1995 not the
overall constitutionality of chapter 655. Therefore, the equa

protection <challenge in Strykowski was to a different

classification than that at issue in the instant case. Thus,

t he discussion of equal protection in Strykowski is not hel pful,

much less controlling, in resolving the issue facing us in the
present case.

134 Although chapter 655 as enacted contained a cap on
noneconom ¢ danmages, that cap did not go into effect until 1979
and even then was a contingency. The cap adopted in 1979
provided that awards would be limted to $500,000 per incident
if the Fund's assets fell below certain |evels.3® Because the cap

was not in effect at the tinme Strykowski was being decided and

therefore had not affected the petitioners' recoveries, the
court declined to address the constitutionality of the cap in

the face of an equal protection challenge.?3

2% strykowski, 81 Ws. 2d at 508.

30 |d. at 500.

1 1d. at 511.
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35 CQur recent decision in Muwurin v. Hall, 2004 W 100,

274 Ws. 2d 28, 682 N.W2d 866, simlarly does not control the
present case. In Maurin, this court rejected an equa
protection challenge to the noneconom c damages cap in wongfu
deat h actions. 3

36 Maurin involved a challenge to the provisions of

chapters 655 and 893 that are specifically concerned wth

wr ongf ul deat h medi cal mal practice actions (Ws. St at .
8 893.55(4)(f)). This case, a comon |aw nedical nalpractice
case, raises different equal protection challenges. D fferent

| egislative objectives are at play in a wongful death action
because the nedical malpractice victimis dead. As noted by the
majority in Muurin, the noneconom c damages cap in wongful
death cases was "inplenented to assuage fears 'that passion
would run high where the wongdoer causes death and that huge
damage awards would be inposed on the wongdoer.'"? The
hei ght ened passi on surrounding a dead nedical mal practice victim
is not at issue in this case. Mat t hew Ferdon survived. And
while Matthew Ferdon's injuries are indeed tragic, they pale in
conparison to five-year-old Shay Maurin's death and are
therefore not as likely to arouse the sanme passion in a jury.

137 This court turned away an equal protection chall enge

in Czapinski v. St. Francis Hospital, Inc.®* Like Maurin,

32 Maurin, 274 Ws. 2d 28, 9Y105-009.
33 1d., 9106.

34 Czapinski v. St. Francis Hosp., Inc., 2000 W 80, 9126-
32, 236 Ws. 2d 316, 613 N.W2d 120.
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Czapi nski dealt with caps on wongful death nedical malpractice
actions. The court held that in the context of wongful death
actions, "[section] 893.55(4)(f) does not violate the equal
protection clause of the Wsconsin Constitution."3®

138 The petitioners in Czapi nski chal | enged a
classification not at issue in this case. The classification
chal | enged was the distinction between how adult claimants were
treated and how mnor claimnts were treated for |oss of society
and conpanionship of a parent who died as a result of nedica
mal practice. 3° Adult children were denied recovery; mnor
children were entitled to recovery.

139 In discussing the classification the court explained
that "the distinction between adult children and m nor children
could be the different degree of dependency which each woul d be
presuned to have on their parents for their continued financia
and enotional support."® Notably, when "[f]laced with the need
to draw the line on who can collect for loss of society and
conpanionship, . . . the availability of clains . . . should be
limted to those who woul d suffer nost severely fromthe | oss of
an intimte famly relationship; adult children cannot be

included in this classification."38

5 0d., 2.

36

130.

Id.,
37 1d., 131 (quoted source onitted).
¥ d.
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140 The $350,000 cap on noneconom ¢ damages at issue here
has exactly the opposite effect as the «classification in
Czapi nski . The $350,000 cap limts the clains of those who can
least afford it; that 1is, the clains of those, including
children such as Matthew Ferdon, who have suffered the greatest
injuries.

41 A recent court of appeals decision, Guzman v. St.

Francis Hospital, Inc., 2001 W App 21, 240 Ws. 2d 559, 623

N.W2d 776, is not strong precedent. Wile the issue is the
sanme as the instant case, the court of appeals’' opinion is
neither controlling nor particularly conpelling.

42 In Guzman, the circuit court held that the $350, 000
cap on nonecononm ¢ danmages was unconstitutional as violating
both the Wsconsin constitutional right to trial by jury and the
separation of powers doctrine. W granted a petition to bypass
the court of appeals. 3°

143 The suprene court divided equally, 3-3, in Qznan,
with Justice David Prosser not participating. The order to
bypass was vacated* because no ngjority of justices could agree
on whether to affirm or reverse the circuit court order holding
the statutory cap in Ws. Stat. 88 655.017 and 893.55(4)(d)
unconstitutional. The case returned to the court of appeals,

whi ch decl ared the cap constitutional.

% Ws. Stat. § 809.60.

0 Guzman v. St. Francis Hosp., Inc., 2000 W 34, 93, 234
Ws. 2d 170, 609 N. W 2d 166.

20



No. 2003AP988

144 Each of the three judges on the court of appeals panel
aut hored a separate opinion. Only one of the three court of
appeal s j udges supported t he constitutionality of t he
noneconom ¢ danmages cap.

45 One judge, in the |ead opinion, concluded that the cap
on noneconom ¢ damages in Ws. Stat. 88 655.017 and 893.55(4)(d)
was constitutional. He declared that whether a health-care
crisis justified the legislature's responses was an assessnent
to be nmade by the legislature, not the courts.* He further
concluded that the cap did not violate the right to a trial by
jury (Ws. Const. art. |, 8§5),% the right to a renedy for
wongs (Ws. Const. art. |, § 9),* substantive due process, * and
the doctrine of separation of powers.*

146 The concurring judge "reluctantly” joined the majority
opi ni on, concl udi ng t hat "t he statute barely passes
constitutional nuster"” and that she could not overturn | egal
precedent that supports the legislature' s action.*

147 The dissenting judge would have struck down the cap as

a violation of Article I, Section 5, the right to a jury trial.
41 i q5.
2 0d., 117-12.
3 1d., 718.
“1d., 1122-25.
®1d., 1113-17.
% 1d., 126.
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148 None of the three opinions in Qznan, however,
addresses whether the $350,000 cap on noneconom c danmages
violates the state constitutional equal protection guarantees.

149 In their equal protection <challenge, the Guzmans
argued that the classifications created by the cap should be
reviewed using strict scrutiny. They did not address whether
the cap survived review under the rational basis test. The
court of appeals' lead opinion ruled that the rational basis
test was the appropriate level of review and concluded that
"[t]he Guzmans' silence on the rational-basis test is a
concession that the cap passes that test."*

150 W do not agree wth this reasoning. "A party's

concession of |aw does not bind the court."*

The | ead opinion
further stated that because the Guznmans did not argue that the
caps lacked a rational basis, the judge would not address that
issue.?® Thus the lead opinion, the only opinion to address
equal protection directly, did not decide whether the cap passed
the rational basis test.

51 Guzman therefore provides no opinion on the equal
protection challenge and accordingly has no precedential

vitality as to equal protection. Furthernore, wth three

separate opi ni ons, only one of whi ch supports t he

" Quzman v. St. Francis Hosp., Inc., 2001 W App 21, 921,
240 Ws. 2d 559, 623 N.W2d 776.

“8 Bergmann v. MCaughtry, 211 Ws. 2d 1, 7, 564 N.w2d 712
(1997).

49 @izman, 240 Ws. 2d 559, 921.
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constitutionality of the cap, Guzman is not a strong precedent
for any proposition.

52 In Martin v. Richards,® the court deternmi ned whether a

retroactive application of the $1,000,000 cap on noneconom c
damages in malpractice cases could violate due process; it did
not directly determne the constitutionality of the noneconom c
damages cap. !

153 The court's discussion of the cap in Mirtin is
relevant to the instant case. The court concluded that
retroactive application of the cap wuld have a negligible
effect on the cost of health care in the state.®® The court
observed that although the claim is that noneconom ¢ damages
caps were inplenented to prevent increasing costs associated
with nedical mal practice actions, "in this court these

assertions are supported by a paucity of evidence. ">

0 Martin v. Richards, 192 Ws. 2d 156, 531 N W2d 70
(1995) .

1 1d. at 212.

Martin involved a substantive due process challenge to the
retroactive application of a cap. Equal protection analysis and
substantive due process have nuch in comon. Under substantive
due process analysis the statute nust bear a rational
relationship to a reasonable |legislative goal. Under equal
protection analysis there nust be a rational relationship
between the disparity in treatnment resulting under a statute and
a legitimte governnental objective. Estate of Mkos v. Ws.
Masons Health Care Fund, 211 Ws. 2d 41, 75, 564 N W2d 662
(1997) (Bradley, J., dissenting) (citing State v. Post, 197
Ws. 2d 279, 319, 541 N.W2d 115 (1995)).

52 Martin, 192 Ws. 2d at 203-04.

% |d. at 203.
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54 In Rineck v. Johnson,® this court held that the then-

$1, 000,000 cap on noneconom ¢ damages in nedical nalpractice
actions superseded the lower cap in the wongful death statute
where the death resulted from nedical malpractice.® This court
did not address the constitutionality of the nedical malpractice
cap.

55 In Jelinek v. St. Paul Fire & Casualty Insurance Co.,°®

this court held that after the expiration of the $1, 000,000 cap
in 1991, recovery of noneconom c danages in nedical malpractice
actions involving death was unlimted.®  This court did not
determ ne the constitutionality of a cap.

156 Each of these cases infornms our examnation in the
i nstant case, but none is controlling.

V. EQUAL PROTECTI ON

157 We next examne Mitthew Ferdon's assertion that the
cap on noneconom ¢ damage awards violates the equal protection
guarantees of the Wsconsin Constitution.

158 The interpretation of the Wsconsin Constitution and a
determnation of the ~constitutionality of a statute are

ordinarily questions of law that this court det erm nes

 Rineck v. Johnson, 155 Ws. 2d 659, 456 N W2d 336
(1990), cert. denied, 498 U.S. 1068 (1991).

® Rineck, 155 Ws. 2d at 666-68.

®¢ Jelinek v. St. Paul Fire & Cas. Ins. Co., 182 Ws. 2d 1
512 N.W2d 764 (1994), superseded by statute as stated in
Czapi nski, 236 Ws. 2d 316.

57 Jelinek, 182 Ws. 2d at 12.
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i ndependently of the circuit court and court of appeals, but
benefiting fromtheir anal yses.
A. Level of Scrutiny

159 1In deciding Matthew Ferdon's challenge to the $350, 000
cap on noneconom ¢ damages on equal protection grounds, our
first task is to determne the appropriate level of judicial
scrutiny to be applied in determning constitutionality.

160 The parties disagree about which Ilevel of judicial
scrutiny should apply in this case. WMtthew Ferdon invites this
court to use the strict scrutiny standard in reviewng the
statutory $350, 000 cap. He argues that the noneconom c damages
cap inplicates the fundanental right to a trial by jury and the
right to a renedy protected by the state constitution. The Fund
argues that strict scrutiny is unwarranted and that the proper
| evel of reviewis rational basis review.

61 Strict scrutiny applies if a statute challenged on
equal protection grounds "inpermssibly interferes wth the
exercise of a fundanental right or operates to the peculiar
di sadvantage of a suspect class."®® If strict scrutiny were
applied in the instant case, the Fund would have the burden of
showi ng that the $350,000 cap on noneconom ¢ damages caused by
medi cal mal practice tortfeasors pr onot es a conpel i ng
governnental interest and that the $350,000 cap is the |east

restrictive means for doing so. That is, the Fund would have to

8 State v. Annala, 168 Ws. 2d 453, 468, 484 N W2d 138
(1992) (citing Mass. Bd. of Ret. v. Mirgia, 427 U S. 307, 312
(1976)) .
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show that the cap is precisely tailored to serve a conpelling
state interest.

162 Courts apply strict scrutiny sparingly, although at
| east one state court has used the strict scrutiny level of
review in medi cal nal practice cases.>®

163 Several state courts have applied an internediate
l evel of scrutiny to caps in nedical malpractice cases.® Under
internediate scrutiny, the classification "must serve inportant

governnmental objectives and nust be substantially related to

° See Kenyon v. Hammer, 688 P.2d 961, 973-74 (Ariz. 1984)
(the right to a remedy was a matter of inportance since the
state's early days of statehood and therefore strict scrutiny
was appropriate).

® See, e.g., Carson v. Mauer, 424 A 2d 825, 830-31 (N H.
1980) (holding that the right to a remedy is an "inportant
substantive right" requiring an internediate |evel of scrutiny);
Arneson v. O son, 270 N.W2d 125, 132-33 (N.D. 1978) (applying a
hei ghtened level of scrutiny to statute capping economc and
noneconom ¢ danmages to require a "close correspondence between
statutory classification and legislative goals"); Judd v.
Drezga, 103 P.3d 135 (Utah 2004) (holding that a chall enge under
Utah's version of a right to a renmedy clause of the Uah
constitution warranted application of heightened scrutiny). But
see Miurphy v. Ednonds, 601 A 2d 102 (M. 1992) (rejecting
plaintiff's contention that because the access to courts right
was inplicated, a heightened |evel of scrutiny was therefore
war r ant ed) .
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achi evement of those objectives."®

This court has applied an
internediate | evel of scrutiny on at |east one prior occasion. ®

164 Neither party in the present case has argued that we
should apply the internediate | evel of review

165 W agree with the Fund that rational basis, not strict
scrutiny, is the appropriate level of scrutiny in the present
case.® This court has stated that Ws. Stat. chapter 655 does
not deny any fundanental right and does not involve a suspect
classification.® In the context of wongful death nedical
mal practice actions, this court has previously held that
"[c] appi ng noneconom ¢ wongful death damages does not violate

n 65

any fundanental right Simlarly, in exam ning whether

the appointnent of six-nmenber conpensation panels effectively

®t Craig v. Boren, 429 U'S. 190, 197 (1976) (applying
internmediate scrutiny to a gender-based classification).

°2 See  Brandnmiller v. Arreola, 199 Ws. 2d 528, 544
N.W2d 894 (1996) (applying internmediate level of scrutiny to
determ ne whether restrictions in ordinance on cruising in cars
were narromy tailored to serve significant gover nient
i nterests).

® Maurin, 274 Ws. 2d 28, 9212 (Abrahanmson, C.J., and
Crooks, J., concurring) (constitutionality of cap on noneconom c
damage award in wongful death case).

4 Czapi nski , 236 Ws. 2d 316, 128; St rykowski , 81
Ws. 2d 491, 507, 261 N.W2d 434 (1978).

® Maurin, 274 Ws. 2d 28, 9105; see also Czapinski, 236
Ws. 2d 316, 1926 ("Although 8§ 893.55(4)(f) [covering w ongful
deat h medi cal mal practice actions] creates separate
classifications for . . . tort victins [based on their status as
adults or children], these classifications do not violate equa
protection.™).
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denied suing patients access to the courts, thereby violating
their rights to a jury trial as preserved in Article |, Section
5 of the Wsconsin Constitution, this court held that chapter
655 di d not I nvol ve f undanent al rights or suspect
classifications.®® As for Article I, Section 9, "[t]his court
has never construed the right [to a renmedy provision] to be
f undarrent al . " ¢’

166 This discussion is not meant to mnimze the
inportance of the right to a jury and the right to a renedy;
both are inportant rights. Nevertheless, in the context of
equal protection challenges to nedical nalpractice provisions,
this court has not viewed these two constitutional guarantees as
belonging to the class of rights warranting strict scrutiny.
The rational basis |level of scrutiny is therefore applied in the
present case.

167 A person challenging a statute on equal protection
grounds under the rational basis |evel of scrutiny bears a heavy
burden in overcomng the presunption of constitutionality
afforded statutes.®® Statutes are afforded the presunption of

constitutionality "[b]ecause statutes enbody the econom c,

® Strykowski, 81 Ws. 2d 491, 506-07, 261 N W2d 434
(1978) .

® Doering v. WEA Ins. Goup, 193 Ws. 2d 118, 130, 532
N. W2d 432 (1995).

° Aicher ex rel. LaBarge v. Ws. Patients Conp. Fund, 2000
W 98, 1118-19, 237 Ws. 2d 99, 613 N. W 2d 849.
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soci al , and political deci si ons entrusted to t he
| egi slature . " 69

68 The longstanding rule set forth by this court is that
"all legislative acts are presuned constitutional, that a heavy
burden is placed on the party challenging constitutionality, and
that if any doubt exists it nust be resolved in favor of the

constitutionality of a statute."’

A chal | enger nust denonstrate
that a statute is unconstitutional beyond a reasonabl e doubt. '
169 Nevertheless, when a Ilegislative act unreasonably

i nvades rights guaranteed by the state constitution, a court has

° Maurin, 274 Ws. 2d 28, 193. See also Aicher, 237
Ws. 2d 99, 720 ("[T]he judiciary is not positioned to make the
economc, social, and political decisions that fall within the
province of the legislature."); Sanbs, 97 Ws. 2d at 377
(legislature evaluates the risks and balances the conpeting
interests of exposure to liability and the need to conpensate

i ndi viduals for injury).

0 Sambs, 97 Ws. 2d at 370 (citing Stanhope, 90 Ws. 2d at

837).

T Maurin, 274 Ws. 2d 28, 993: Sanbs, 97 Ws. 2d at 370,
(citing Stanhope, 90 Ws. 2d at 837).

The constitutionality of a statute is an issue of |aw, not

fact. The "beyond the reasonable doubt burden of proof”
| anguage is, however, remniscent of an evidentiary burden of
proof in crimnal cases. The beyond a reasonabl e doubt burden

of proof in a constitutional challenge case neans that a court
gives great deference to the legislature, and a court's degree
of certainty about the wunconstitutionality results from the

persuasive force of legal argunent. See Davis v. Gover, 166
Ws. 2d 501, 564 n. 13, 480 N W2d 460 (1992) (Abrahanson, J.,
di ssenting); State ex rel. Hammernmil|l Paper Co. v. La Plante, 58

Ws. 2d 32, 46, 205 N.W2d 784 (1973); Guzman, 240 Ws. 2d 559,
M4, n.3; United Air Lines, Inc. v. Cty of Denver, 973 P.2d 647,
658 (Colo. C. App. 1998) (Briggs, J., concurring).
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not only the power but also the duty to strike down the act

Al though we do not address Ferdon's constitutional challenges
under Article I, Section 5 (right to a jury trial) and Section 9
(right to a renedy), the $350,000 cap on nonecononi c danages nay
inplicate these constitutional rights. In short, "neither our
respect for t he | egi sl ature nor t he presunption of
constitutionality allows for absolute judicial acquiescence to
the legislature's statutory enactments."’? The court has

enphasi zed that "[s]ince Marbury v. Mdison, it has been

recogni zed that it is peculiarly the province of the judiciary
to interpret the constitution and say what the lawis.""

170 The decisions in this court, in other state courts,
and in the United States Suprenme Court have expressed judicia
review on the basis of equal protection in a variety of
iterations.’ Cases within a single jurisdiction have expressed
divergent views on the clarity with which a |egislative purpose
must be stated and on the degree of deference afforded the

| egislature in suiting neans to ends.

2 @Quzman, 240 Ws. 2d 559, {39.

" State ex rel. Ws. Senate v. Thonpson, 144 Ws. 2d 429,
436, 424 N.W2d 385 (1988) (citation omtted).

" See County of Portage v. Steinpreis, 104 Ws. 2d 466, 487
n.4, 312 NNW2d 731 (1981) (Abrahanson, J., dissenting).

> 1d. at 487 n.4 (Abrahamson, J., dissenting); Schweiker v.

W/l son, 450 U. S. 221, 243 (1981) (Powell, J., dissenting).
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71 This court has often quoted the United States Suprene
Court's articulation of the rational basis test set forth in

McGowan v. Maryl and’® as fol | ows:

[ The Equal Protection Clause] permts the States a
wi de scope of discretion in enacting |aws which affect
some groups of citizens differently than others. The
constitutional safeguard is offended only iif the
classification rests on grounds wholly irrelevant to

the achievenent of the State's objective. State
| egislatures are presuned to have acted within their
constitutional power despite the fact that, in
practice, their laws result in sonme inequality. A
statutory discrimnation will not be set aside if any
st a'57e of facts reasonably nay be conceived to justify
it.

172 The court has witten that the rational basis standard
in the equal protection context does not require that all
i ndividuals be treated identically, but any distinctions nust be

rel evant to the purpose nmotivating the «classification.’

® McGowan v. Maryland, 366 U.S. 420 (1961).

" McCGowan, 366 U S. at 425-26. This court and the United
States have applied various fornulations of the rational basis
test, including sone that have articulated a five-part standard.
See, e.g., Omernik v. State, 64 Ws. 2d 6, 19, 218 N WwW2d 734
(1974); Aicher, 237 Ws. 2d 99, ¢{58. The essential question
posed by the five-part test is whether there are any real
di fferences to distinguish the favored class from ot her classes.
Kallas MIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 389, 225
N. W2d 454 (1975). O her cases have articulated a nore
qualitative approach. See, e.g., Doering, 193 Ws. 2d at 131-

32.

® Doering, 193 Ws. 2d at 131-32 (citing Szarzynski v.
YMCA, Canp Mnikani, 184 Ws. 2d 875, 886, 517 N W2d 135
(1994)); see also Maurin, 274 Ws. 2d 28, 9106; Sanbs, 97
Ws. 2d at 370-72; Stanhope, 90 Ws. 2d at 837-38.

31



No. 2003AP988

Simlarly situated individuals should be treated sinmlarly.” In

essence, the rational basis standard asks "whether there are any

real differences to distinguish the favored class . . . from
other classes . . . who are ignored by the statute . " 80
173 A statute wll be upheld against an equal protection

challenge if a plausible policy reason exists for the
classification and the «classification is not arbitrary in
relation to the legislative goal.® A statute will be held
unconstitutional if the statute is shown to be "patently
arbitrary" wth "no rational relationship to a legitinmate

governnent interest."8?

The party challenging the classification
has the burden of denonstrating that the classification is
arbitrary and irrationally discrimnatory.

174 In evaluating whether a legislative classification

rationally advances the legislative objective,® "we are

obligated to Ilocate or, in the alternative, construct a
® Treiber v. Knoll, 135 Ws. 2d 58, 68, 398 N W2d 756
(1987).

8 poering, 193 Ws. 2d at 131 n.11 (quoted source onitted).

8 Maurin, 274 Ws. 2d 28, 1106; Doering, 193 Ws. 2d at 131
(citing Szarzynski v. YMCA, Canp M nikani, 184 Ws. 2d 875, 886,
517 N.W2d 135 (1994)); see also Sanbs, 97 Ws. 2d at 370-72.

8 Maurin, 274 Ws. 2d 28, 1106 (citations omtted).

8 Treiber v. Knoll, 135 Ws. 2d 58, 65, 398 N W2d 756
(1987).
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rational e t hat m ght have i nfluenced t he | egi sl ative
det ermi nation. "%

175 Once the court identifies a rational basis for a
statute, the court nust assune the |egislature passed the act on
that basis,® and "[a]ll facts necessary to sustain the act mnust
be taken as conclusively found by the legislature, if any such
facts may be reasonably conceived in the mnd of the court."®

76 The rational basis test does not require the
| egislature to choose the best or w sest neans to achieve its
goal s.® Deference to the neans chosen is due even if the court
believes that the same goal could be achieved in a nore
ef fective manner. %8

177 Nevertheless, judicial deference to the |egislature
and the presunption of constitutionality of statutes do not
require a court to acquiesce in the constitutionality of every
statute. A court need not, and should not, blindly accept the
claims of the legislature. For judicial review under rational

basis to have any neaning, there nust be a neaningful |evel of

8 Aicher, 237 Ws. 2d 99, 157. See also Maurin, 274
Ws. 2d 28, 91212 (Abrahanson, C J., and Crooks, J., concurring).
See al so Sanbs, 97 Ws. 2d at 371; Stanhope, 90 Ws. 2d at 838.

8 Aicher, 237 Ws. 2d 99, 957.

8 Treiber v. Knoll, 135 Ws. 2d 58, 65, 398 N W2d 756
(1987) (quoting State ex rel. Carnation MIk Prods. Co. .
Enery, 178 Ws. 147, 189 N W 564 (1922); State v. Interstate
Bl ood Bank, Inc., 65 Ws. 2d 482, 489, 222 N.W2d 912 (1974)).

87 St anhope, 90 Ws. 2d at 843.

8 Aicher, 237 Ws. 2d 99, 966.
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scrutiny, a thoughtful exam nation of not only the |egislative
purpose, but also the relationship between the |egislation and
the purpose. The court nmnust "probe beneath the clains of the
government to determne if the constitutional 'requirenment of
sonme rationality in the nature of the class singled out' has
been net."?®

78 The rational basis test is "not a toothless one."%

"Rational basis with teeth," sonetines referred to as "rational

8 Doering, 193 Ws. 2d at 132 (quoting Janes v. Strange,
407 U.S. 128, 140 (1972)).

% poering, 193 Ws. 2d at 132 ("the rational basis test is
'not a toothless one'"), quoting Schweiker, 450 U S. at 234
(quoted with approval in Ws. Wne & Spirit Inst. v. Ley, 141
Ws. 2d 958, 964, 416 N W2d 914 (C. App. 1987)). See al so
Mat hews v. Lucas, 427 U S. 495, 510 (1976) (scrutiny is not
toothless); State ex rel. Gand Bazaar Liquors, 1Inc. .
M | waukee, 105 Ws. 2d 203, 209, 313 N.W2d 805 (1982) (rational
basis standard of review is not a toothless one); State ex rel.
Watts v. Conbined Cnty. Servs., 122 Ws. 2d 65, 81 n.8, 362
N.W2d 104 (1984) (citing Gerald Gunther, In Search of Evolving
Doctrine on a Changing Court: A WMdel for a Newer Equal
Protection, 86 Harv. L. Rev. 1, 22, 31 (1972), and referring to
"a mddle level tier of judicial scrutiny," which has been
termed "'vigorous rational basis scrutiny'" or the traditional
standard "'with new bite "); County of Portage v. Steinpreis,
104 Ws. 2d 466, 487, 312 N W2d 731 (1981) (Abrahamson, J.,
di ssenting) (rational basis is not a toothless standard).
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basis with bite,” focuses on the legislative neans used to
achieve the ends.® This standard sinply requires the court to
conduct an inquiry to determ ne whether the |egislation has nore
than a specul ative tendency as the neans for furthering a valid
| egi sl ative purpose. "The State may not rely on a
classification whose relationship to an asserted goal is so
attenuated as to render the distinction arbitrary or
irrational ."% At least one |law student note, while observing
that the U S. Supreme Court had "enploy[ed] searching scrutiny

3

under the | abel of rati onal basis review"° nevert hel ess

Justice Thurgood Marshall (joined by Justice WIIiam
Brennan and Justice Harry Bl acknmun) rejected a rigid approach to
equal protection analysis and proposed using varying |evels of
scrutiny depending on the inportance of the interests adversely
affected and the invidiousness of the basis on which the
classification is drawn. Justice Marshall wote for hinself and
the other two Justices that "[t]he Court's opinion [in C eburne]
approaches the task of principled equal protection in what |

view as precisely the wong way. . . . in focusing obsessively
on the appropriate label to give its standard of review. . . ."
City of Ceburne v. Ceburne Living Gr., Inc., 473 U S. 432

478 (1985) (Marshall, J., concurring in part and dissenting in
part).

1 Gerald Gunther, In Search of Evolving Doctrine on a
Changing Court: A Mdel for a Newer Equal Protection, 86 Harv.
L. Rev. 1, 18-19 (1972).

92 gee O eburne, 473 U.S. at 446.

% For several of these cases, see, e.g., Lawence v. Texas,
539 U. S. 558, 580 (2003) (O Connor, J., concurring); Roner v.
Evans, 517 U S. 620 (1996); Ceburne, 473 U.S. 432; Hooper .
Bernalillo County Assessor, 472 US. 612 (1985); WIllians V.
Vernont, 472 U.S. 14 (1985); Metro. Life Ins. Co. v. Ward, 470
U S. 869 (1985); Zobel v. WIlianms, 457 U S. 55 (1982).

35



No. 2003AP988

criticized the US. Suprenme Court and inplored the use of

internediate scrutiny rather than rational basis with teeth. %
179 Constitutional law scholar Professor Gerald Gunther

wote, however, as follows that rational basis with teeth "is

not the sanme as "'internediate scrutiny'"

[ Rational basis with teeth] does not take issue wth
the heightened scrutiny tiers of "strict"” and
"internmedi ate"” revi ew. | nst ead, it is solely
addressed to the appropriate intensity of review to be
exercised when the lowest tier, that of rationality
revi ew, IS deened appropriate. . . . \Wat t he
[rational basis with teeth nodel] asks is that sone
teeth be put into that |owest |evel of scrutiny, that
it be applied "with bite," focusing on neans w thout

second-guessing |legislative ends. (Evaluating the
i nportance of the ends is characteristic of all higher
| evel s of scrutiny.) In short, [rational basis wth

teeth raises] slightly the lowest tier of review under
the two- or three-tier nodels; but it does not seek to

raise the "mere rationality" |level appropriate for
run-of -the-m Il economc regulation cases all the way
up to the level of "internmediate” or of "strict"

scrutiny. %

% Gayle Lynn Pettinga, Note, Rational Basis Wth Bite:
Internmediate Scrutiny By Any O her Nane, 62 Ind. L.J. 779, 802
(1987).

% Gerald Gunther, Constitutional Law, 605 n.5 (11th ed.
1985) (enphasis added). See Lawence Tri be, Aneri can
Constitutional Law, 8§ 16-3, at 1445-46 (2d ed. 1988) (suggesting
open use of rational basis wth bite only when quasi-suspect
classifications are at issue, but also noting that "[while
there nmay be grounds for the reluctance to proliferate new
categories of cl assifications overtly triggering cl oser
scrutiny, its covert use under the mninmum rationality [ abel
presents dangers of its own.").
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180 Whether the level of scrutiny is called rational
basis, rational basis with teeth, or neaningful rational basis,
it is this standard we now apply in this case.

B. The Cd assifications

181 The task of drawing lines, that is the task of

creating classifications, is a legislative one in which

6  The court's

perfection "is neither possible nor necessary."®
goal is to determne whether the <classification schene
rationally advances the |egislative objective. In limting
noneconom ¢ damages in nedical malpractice actions, Ws. Stat.
88 655.017 and 893.55(4)(d) together <create a nunber of
classifications and sub-cl assi fications. ¥ ne mai n
classification is relevant to the present case, and one sub-

classification is inplicated:

% Estate of Makos v. Ws. Masons Health Care Fund, 211
Ws. 2d 41, 75, 564 N.W2d 662 (1997) (Bradley, J., dissenting)
(quoted with approval in Aicher, 237 Ws. 2d 99, {57).

% There are two large classifications of plaintiffs and
defendants created by the statutes whom we do not address here.
(1) Two classes of tort plaintiffs are created by the $350, 000
cap: those injured by the nedical malpractice of health care
provi ders covered by chapter 655 and therefore subject to the
cap on noneconomc damages, and those injured by tortious
conduct of non-health care providers who are not subject to the
$350, 000 cap on noneconom ¢ danages. The court has held that
medi cal malpractice actions are substantially distinct from
other tort actions. Czapinski, 236 Ws. 2d 316, 9130. (2) Two
classes of tortfeasors are created by the $350,000 cap: health
care tortfeasors and non-health care tortfeasors. Heal th care
tortfeasors whose conduct producing the nost harm (in excess of
t he $350,000 cap) are partially shielded by the $350,000 cap on
noneconom ¢ danage awards, as conpared wth health care
tortfeasors whose conduct produces |ess harm
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182 The main classification is the distinction between
medi cal mal practice victine who suffer over $350,000 in
noneconom ¢ damages, and nedical mal practice victins who suffer
| ess than $350,000 in noneconom c damages. That is, the cap
di vides the universe of injured nedical malpractice victins into
a class of severely injured victinse and |ess severely injured
vi ctins. Severely injured victinse with nore than $350,000 in
noneconom ¢ damages receive only part of their danmages; |ess
severely injured victinse with $350,000 or less in noneconomc
damages receive their full damages. In other words, the
statutory cap creates a class of fully conpensated victinms and
partially conpensated victins. Thus, the cap's greatest inpact
falls on the nost severely injured victimnms.®®

183 A main sub-classification is created as part of the
$350, 000 cap on noneconom ¢ damages. A single cap applies to
all victinse of a nedical nmalpractice occurrence regardless of
t he nunber of victins/claimnts. Because the total noneconom c
damages recoverable for bodily injury or death may not exceed
the $350,000 limt for each occurrence, the total award for a
patient's claim for noneconom c danmages (such as pain, suffering
and disability) and the clains of the patient's spouse, m nor
children, or parents for loss of society and conpanionship

cannot exceed $350,000.% Thus, classes of victinms are created

% Wsconsin Patients Conpensation Fund Report to Joint
Legislative Audit Committee (prepared by the Special Committee
of the Board of Governors), Executive Sunmmary, at 14 (June 13,
1994).

% See Ws. Stat. 88§ 655.007, 893.55(5).
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dependi ng on whether the patient has a spouse, mnor children,
or a parent. An injured patient who is single nay recover the
entire $350,000, while a married injured patient shares the cap
with his or her spouse; a non-married injured patient wth
children shares the $350,000 with the children; a married
injured patient with children shares the cap with the spouse and
chi | dren.

184 Wth these classifications in mnd, we turn to the
| egislature's objectives for enacting a $350,000 cap on
noneconom ¢ damages in nedical mal practice actions.

C. Legislative bjectives.

185 ldentifying the legislative objectives will allow us
to determne whether the legislatively created classifications
are rationally related to achieving appropriate |egislative
obj ecti ves. 1

186 Although the legislature did not explicitly state its
obj ectives as such, it made a nunber of findings when it enacted

chapter 655.1° These findings give a strong indication of the

100 pDoering, 193 Ws. 2d at 137-38.

1 Maurin, 274 Ws. 2d 28, Appendix. Section 1, ch. 37,
Laws of 1975 reads:

Section 1. Legislative findings. (1) The legislature
finds that:

(a) The nunmber of suits and clains for damages arising
from professional pati ent care has i ncreased
tremendously in the past several years and the size of
judgnments and settlements in connection therewith has
i ncreased even nore substantially;
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(b) The effect of such judgnents and settlenents,
based frequently on newly energing |egal precedents,
has been to cause the insurance industry to uniformy

and substantially increase the cost and limt the
avai lability of pr of essi onal liability insurance
cover age;

(c) These increased insurance costs are being passed
on to patients in the form of higher charges for
health care services and facilities;

(d) The increased costs of providing health care
services, the increased incidents of clains and suits
agai nst health care providers and the size of such
claims and judgnments has caused many liability
i nsurance conpanies to wthdraw conpletely from the
insuring of health care providers;

(e) The rising nunber of suits and clains is forcing
bot h i ndi vi dual and i nstitutional heal th care
providers to practice defensively, to the detrinment of
the health care provider and the patient;

(f) As a result of the current inpact of such suits
and clainms, health care providers are often required,
for their own protection, to enploy extensive
di agnostic procedures for their patients, thereby
i ncreasing the cost of patient care;

(g) As another effect of the increase of such suits
and clains and the costs thereof, health care
providers are reluctant to and nmay decline to provide
certain health care services which mght be helpful,
but in thenselves entail sone risk of patient injury;

(h) The cost and the difficulty in obtaining insurance
for health care providers discourages and has
di scouraged young physicians from entering into the
practice of nedicine in this state;

(1) Inability to obtain, and the high cost of
obtai ning, such insurance has affected and is likely
to further affect nedical and hospital servi ces
available in this state to the detrinent of patients,
the public and health care providers;
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| egi sl ature's objectives. The findings can be summarized as
fol |l ows:

1. Judgnents and settlements have increased, thereby
increasing the cost and Ilimting the availability of
professional liability insurance coverage; 1%

2. The increased costs of nedical nalpractice prem uns
are passed on to the patients in the form of higher charges
for health care; %

3. Individual and institutional health care providers
are being forced to practice defensively, to the detrinment
of the health care provider and patient, and may decline to
provide certain services that mght be helpful but may
entail sonme risk to the patient;

4. The <cost and difficulty of obtaining nedical
mal practice insurance discourages young physicians from
entering into the practice of nedicine in this state and

may encourage health care providers to curtail or cease

(j) Sonme health <care providers have <curtailed or

ceased, or may further curtail or cease, their
practices because of the nonavailability or high cost
of professional liability insurance; and

(k) It therefor [sic] appears that the entire effect
of such suits and clains is working to the detrinent
of the health care provider, the patient and the
public in general.

1028 1 (1)(a), (b), ch.37, Laws of 1975.
193 8§ 1 (1)(c), ch. 37, Laws of 1975.

481 (1)(e), (f), (g), ch. 37, Laws of 1975.
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their practices in Wsconsin.!® Mlpractice insurers nay
| eave the marketplace, making it harder for health care
providers to obtain nmedical malpractice insurance. 1

5. "[T]he entire effect of such suits and clainms is
working to the detriment of the health care provider, the
patient and the public in general."’

187 In sum the legislature found that mal practice
lawsuits raise the cost of nedical nmalpractice insurance for
provi ders. According to the legislature, higher nedical
mal practice insurance costs, in turn, harm the public because
they result in increased nedical costs for the public and
because health care providers mght |eave Wsconsin. The
| egislature also found that health care providers were
practicing defensive nedicine because of the rising nunber of
claims and that they mght refuse to enter the Wsconsin health
care market. These legislative findings are not binding on the
court but carry great weight. %

188 From the findings set forth when chapter 655 was
enacted in 1975, we can deduce a primary, overall |egislative
objective and five interconnected |egislative objectives that

led to adoption of the $350,000 cap on noneconom c danmage

awar ds.

195 8 1 (1)(h), (i), (j), ch. 37, Laws of 1975.
106 8 1 (d), ch. 37, Laws of 1975.
197 8§ 1 (1)(k), ch. 37, Laws of 1975.

108 Strykowski, 81 Ws. 2d at 508.
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189 The primary, overall legislative objective is to
ensure the quality of health care for the people of Wsconsin. %
The legislature obviously did not intend to reach this objective
by shielding negligent health care providers fromresponsibility
for their negligent actions. After all, "[i]Jt is a mjor
contradiction to legislate for quality health care on one hand,
while on the other hand, in the sanme statute, to reward

0

negligent health care providers."?!? A cap on noneconomc

199 1d. at 5009.

110 Farley v. Engel ken, 740 P.2d 1058, 1067 (Kan. 1987).

The GCeneral Accounting Ofice concluded that one of the
surest ways to "deal with the problem of increasing insurance
costs" is to elimnate the conditions that result in acts
anounting to nedical nmalpractice. U.S. General Accounting
O fice, Medical Mlpractice: A Framework for Action, GAQ HRD 87-
73, at 3, 12-19 (May 1987).

Efforts to acconpl i sh this may i ncl ude (1)
di sci plining or removi ng from practice t hose
physicians not providing an acceptable quality of
care; (2) protecting patients from physicians who | ose
their licenses in one state but have them in another;
and (3) developing and expanding risk managenent
prograns to educate providers concerning better ways
of delivering an acceptable quality of health care,
mnimzing the possibility of future malpractice
suits.

ld. at 12.
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damages di m nishes tort liability for health care providers and
di m ni shes the deterrent effect of tort |aw '

190 The all-enconpassing |legislative objective is reached,
according to the legislative reasoning, by acconplishing the
foll ow ng objectives.

191 Legislative Objective #1: Ensure adequate conpensation
for wvictinms of nmedical malpractice with neritorious injury
claims. The legislature retained the tort system as a neans of
identifying health care providers who are practicing below the
requi red due care standards and as a nmeans of deterring them and
other health care providers from negligent practices. The
| egi sl ature obviously considers noneconomc injuries to be real
injuries for which plaintiffs should be conpensated in
appropri ate cases.

192 Legislative Objective #2: Enable health care insurers
to charge |lower nmalpractice insurance prem uns by reducing the
si ze of nedical nmal practice awards.

193 Legislative bjective #3: Keep the Fund' s annual

assessnment to health care providers at a low rate and protect

111 prosser & Keeton on the Law of Torts § 4, at 25 (W Page
Keeton ed., b5th ed. 1984) ("The 'prophylactic' factor of
preventing future harm has been quite inportant in the field of
torts."); Kenneth E. Thorpe, The Medical Ml practice 'Crisis':
Recent Trends and the Inpact of State Tort Reforns, Health
Affairs W- 20, Wi- 25, Wi- 24 (Jan. 21, 2004) , at
http://content. healthaffairs.org/cgi/reprint/hlthaff.w4. 20vl
("[D eterring substandard nedical care is a major rationale for
using a tort-liability system for nedical malpractice.” Al so
“[r]ising clains costs my reflect a rise in underlying
negl i gence.").
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the Fund's financial status. The fewer and smaller the clains

the Fund nust pay, the nore likely the Fund wll have a sound
cash flow, and the nore likely the Fund will be able to |ower
its annual assessnents to health care providers. Wth | ower

i nsurance premuns charged by the primary insurers and |ower
annual assessnents by the Fund, health care wll be nore
affordable to Wsconsin's citizens.

194 Legislative Qbjective #4: Reduce overall health care
costs (by lowering nal practice insurance prem uns) for consuners
of health care.

195 Legislative (Objective #5: Encourage health care
providers to practice in Wsconsin. Health <care providers
ensure quality health care for the people of Wsconsin. Lower
mal practice insurance premuns Wl pr event health care
providers from |eaving W sconsin. Rel ated are the goals of
avoiding the practice of defensive nedicine and retaining
mal practice i nsurance vendors in Wsconsin.

196 In sum chapter 655 was designed by the legislature to
help |limt the increasing cost of health care and possible
"diminishing . . . availability of health care in Wsconsin. "2
The legislature's imediate objective in enacting the $350,000
cap was apparently to ensure the availability of sufficient
ltability insurance at a reasonable cost to cover clains of

patients. "Tamng the costs of nedical malpractice and ensuring

112 patients Conp. Fund v. Lutheran Hosp.-La Crosse, Inc.,
216 Ws. 2d 49, 53, 573 NW2d 572 (Ct. App. 1997).
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access to affordable health care are legitimate |egislative
objectives."'® The legislative cap and the classification of
medi cal nmalpractice victins appear to express a legislative
bal ancing of objectives: to ensure quality health care in the
state; to conpensate injured victinms of nedical malpractice; and
to protect health care providers from excessive costs of nedica
mal practice insurance.

D. The Rational Basis

1.

197 We now explore whether a rational relationship exists
between the |l egislative objective of conpensating victins fairly
and the classification of medical malpractice victins into two
groups—those who suffer nonecononi ¢ damages under $350, 000 and
t hose who suffer noneconom ¢ damages over $350,000. Wth regard
to the classification of victinms, "the Equal Protection C ause
"inposes a requirenent of sonme rationality in the nature of the
cl ass singled out.'"

198 No one disputes that the cap does not apply equally to
all nedical nmalpractice victins. | ndeed, the burden of the cap
falls entirely on the nost seriously injured victins of mnedica
mal practice. Those who suffer the nost severe injuries wll not
be fully conpensated for their noneconom c damages, while those

who suffer relatively mnor injuries with |ower noneconomc

113 Ajcher, 237 Ws. 2d 99, {78.

114 James v. Strange, 407 U.S. 128, 140 (1972) (quoting
Rinaldi v. Yeager, 384 U S. 305, 308-09 (1966)).
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damages will be fully conpensated.'®™ The greater the injury,
the smaller the fraction of noneconom c damages the victimwl|
receive

199 According to a 1992 report by the Wsconsin Ofice of
the Comm ssioner of Insurance, children from ages 0 to 2 wth
medi cal mal practice injuries conprise less than 10% of
mal practice clainms, yet their clains conprise a |large portion of
the paid claims and expenses of insurers and the Fund.!® That
is, "[p]laintiffs with the npbst severe injuries appear to be at
t he highest risk for inadequate conpensation. Hence, the worst-
off may suffer a kind of 'double jeopardy' under caps."?’

100 Young people are nost affected by the $350,000 cap on
noneconom ¢ damages, not only because t hey suffer a
di sproportionate share of serious injuries from nedical
mal practice, but also because many can expect to be affected by
their injuries over a 60- or 70-year life expectancy. This case
is a perfect exanple. Matt hew Ferdon has a |life expectancy of

69 years; he was injured at birth. An ol der person with a

115 The lower the cap, the larger the number of people
affected. The higher the cap, the smaller the nunber of people
af f ect ed.

18 Ofice of Conmissioner of Insurance, Wsconsin Health
Care Liability Insurance Plan (WHCLIP): Prelimnary Report on
Medical Malpractice In Wsconsin, Special Report 16, 30, 38
(1992).

117 David Studdert et al., Are Danmges Caps Regressive? A
Study of Malpractice Jury Verdicts in California, 23 Health
Affairs 54, 65 (2004) ("Decisions to inplenent [damage caps]
should be mde wth an awareness that they are likely to
exacer bate existing problens of fairness in conpensation.").
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simlarly serious nedical malpractice injury wll have to live
with the injury for a shorter period. Yet both the young and
the old are subject to the $350,000 cap on nonecononi c danages.
Furthernore, because an injured patient shares the cap wth
famly menbers, the cap has a disparate effect on patients wth
famlies.

1101 The legislature enjoys wde latitude in economc
regul ation. But when the legislature shifts the econom c burden
of nedical malpractice from insurance conpanies and negligent
health care providers to a small group of vulnerable, injured
patients, the |legislative action does not appear rational.
Limting a patient's recovery on the basis of youth or how many
famly nmenbers he or she has does not appear to be germane to
any objective of the |aw

102 If the legislature's objective was to ensure that
W sconsin people injured as a result of nedical nalpractice are
conpensated fairly, no rational basis exists for treating the
nost seriously injured patients of nedical malpractice |ess

favorably than those |less seriously injured. No rational basis
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exists for forcing the nost severely injured patients to provide
monetary relief to health care providers and their insurers. '8

103 At least as to the legislative objective of ensuring
fair conpensation, the legislative classification created by a
$350, 000 cap on nonecononic damages is arbitrary and creates an
undue hardship on a small unfortunate group of plaintiffs.
Limtations on noneconom ¢ damages are regressive.

104 This court nade these very sanme observations in 1995

in Martin v. Richards. Martin involved a successful due process

challenge to the retroactivity of the $1,000,000 cap on
noneconom ¢ damage awards. This court concluded that the cap
unfairly sought to repair the tort system at the expense of

t hose nore seriously injured:

There is yet one nore neasure of unfairness that the
cap extracts, not just to the Martins but to all
peopl e whose noneconom ¢ damages exceed [the cap].
The underlying assertion of the defendants, and of all
who seek to inpose a cap, is that the tort systemis
"broke" or at least badly in need of repair. Assum ng
the truth of that assertion for the sake of argunent,
the cap inposed here seeks to fix that system at the

118 A rationale sonetines offered for limting recovery for
noneconom ¢ danages is that it is difficult to place a nonetary
value on such a loss, that noney is an inperfect conpensation
for intangible injuries, and that synpathetic juries may award
excessive suns for noneconom c damages. Yet no one contends
that the legislature determined that when soneone is injured
t hrough nedical nmal practice, the nmaxi mnum reasonabl e conpensati on
for noneconom ¢ damages is $350, 000. Apparently, $350,000 was
selected not necessarily in relation to what constitutes
reasonabl e conpensation for the victim but rather was arrived
at as a result of its relation to the other |egislative
obj ectives such as |lowering nedical malpractice premuns and
heal th care costs.
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sol e expense of those nost seriously injured. That
strikes us as neither fair nor equitable. A person
whose noneconom ¢ danages is [at or below the cap]
recovers 100 percent of his or her noneconom c | o0ss.
Those whose injuries exceed the cap receive but a
fraction. *°

1105 W therefore conclude that a rational relationship
does not exist between the classifications of victinms in the
$350,000 cap on noneconomc damages and the |egislative
obj ective of conpensating victins of nedical malpractice fairly.
2.

106 Provi di ng reasonabl y priced medi cal mal practice
i nsurance for health care providers is one of the objectives the
| egislature believed necessary to achieve quality health care
for the people of the state. The State has a legitimte
interest in reasonably priced premuns for nedical nmalpractice
insurance if the cost or delivery of health care is threatened
by escalating prem uns. The | egislature apparently concluded
that reducing the size of nedical nmalpractice awards would
reduce nedi cal nal practice insurance prem uns.

1107 As of 1997, health care providers in Wsconsin nust
carry primary insurance coverage of $1,000,000 per occurrence

9 The Fund then acts as an

and $3, 000, 000 aggregate per year. '
excess carrier, covering any |osses above that anount .

Therefore, "[s]ince the increase in the threshold to $1, 000,000

19 Martin, 192 Ws. 2d at 210.

120 Ws. Stat. § 655.23(4)(b)(2); 1997 Ws. Act 11; Analysis
by the Legislative Reference Bureau for 1997 Assenbly Bill 248,
(available in Drafting Records for 1997 Ws. Act 11 at the
W sconsin Legi sl ative Reference Bureau, Mdison, W).
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per incident and $3,000,000 aggregate, in 1997, the primary
[ medi cal mal practice insurance] carriers are subject to nore of
an inmpact fromthe enactnment of Wsconsin Act 10."1%

108 W& discuss first the relationship between the cap and
prem uns charged by primary nedical nmalpractice carriers, and
then we discuss the relationship between the cap and the
assessnments by the Fund.

1109 A $350,000 cap on noneconom ¢ damages in nedical
mal practice actions intuitively appears to be rationally rel ated
to the legislative objective of Ilowering nedical malpractice
i nsurance costs to ensure quality health care for the people of
the state. |If nmedical malpractice insurance costs are fuel ed by
| arge judgnments and settlenments, as the legislature declared in
1975, a cap would |limt payouts by insurance conpanies; the
| oner payouts would enable insurance conpanies to reduce
premuns to health care providers; a cap would enable insurance
carriers to have greater predictability about the size of
payouts and greater ease in calculating premuns and in setting
nore accurate rates; lower premuns and | ower assessnents by the
Fund woul d decrease overall health care costs to consuners.

1110 The Wsconsin |egislature chose a $350,000 cap on
noneconom ¢ damages as the neans of achieving its objective. W
do not question the w sdom of that choice, but we nust test

whet her the legislative hypothesis that a $350,000 cap on

121 W sconsin Ofice of the Conmissioner of Insurance,
Report on the Inpact of 1995 Wsconsin Act 10 (May 12, 2005).
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noneconom ¢ damages bears a rational relationship to mal practice
i nsurance premuns has a basis in reality.

111 In testing the hypothesis, we begin wth the

recognition, in deference to the legislature, that to sone
extent the selection of any specific nonetary limtation on
noneconom ¢ danmages is arbitrary, in the sense that any

limtation is based on inponderables. %2

The | egislature decides
the specific nunerical cap after balancing equal justice and
fiscal considerations.'®® The legislature's decision fixing a
nunmerical cap nmust be accepted unless we can say it is very wde
of any reasonable mark.? W have said that a statutory limt
on tort recoveries nmay violate equal protection guarantees if
the limtation is harsh and wunreasonable, that is, if the
limtation is too | ow when considered in relation to the damages
sust ai ned. ?°

112 Nevert hel ess, consi derations  of equal protection

require sonme rationale for the cap and the figure chosen.

122 st anhope, 90 Ws. 2d at 843.

123 See Sanbs, 97 Ws. 2d at 366-67; Stanhope, 90 Ws. 2d at
843.

124 st anhope, 90 Ws. 2d at 843 n.11; Sanbs, 97 Ws. 2d at
367. The court has adopted the principle that a legislative
[imtation on recovery violates due process if the limtation is
harsh and unreasonable conpared to the alleged damages. Sanbs,
97 Ws. 2d at 368, <citing Estate of Cargill v. Cty of
Rochester, 406 A 2d 704, 708, 709 (N.H 1979).

125 sanbs, 97 Ws. 2d at 368 (quoting Cargill, 406 A 2d at
708) . See also Stanhope, 90 Ws. 2d at 843; Maurin, 274
Ws. 2d 28, 197 (Abrahanson, C.J., and Crooks, J., concurring).
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1113 For the reasons we shall set forth below, we conclude
that the $350,000 <ceiling adopted by the Ilegislature is
unreasonable and arbitrary because it is not rationally related
to the legislative objective of Ilowering nedical malpractice
I nsurance prem uns.

114 A statute may be constitutionally valid when enacted
but may becone constitutionally invalid because of changes in
the conditions to which the statute applies.'®® A past crisis

does not forever render a |law valid.?’

126 See Hanauer v. Republic Bldg. Co., 216 Ws. 49, 58-59
255 NW 136 (1934) (quoting with approval Chastleton Corp. v.
Sinclair, 264 U.S. 543, 547-48 (1924), stating that "[a] |aw
dependi ng upon the existence of an energency or other certain
state of facts to wuphold it may cease to operate if the
energency ceases or the facts change even though valid when
passed. " See also Baker v. Carr, 369 U S. 186, 254 (1962)
(citing Chastleton). In United States v. Carol ene Products Co.
304 U. S. 144, 153 (1938), the Court stated:

Were the existence of a rational basis for
| egi sl ation whose constitutionality is attacked
depends wupon facts beyond the sphere of judicial
notice, such facts nmay properly be nade the subject of
j udi ci al inquiry, Borden's Farm Products Co. .
Bal dw n, 293 U S. 194 . . . and t he
constitutionality of a statute predicated upon the
existence of a particular state of facts may be
chall enged by showing to the court that those facts
have ceased to exist. Chastleton Corp. v. Sinclair,
264 U.S. 543 (1924).

127 Norman J. S