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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded with directions.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    The St at e seeks r evi ew 

of  a cour t  of  appeal s deci s i on r ever si ng t he convi ct i on of  Pet er  

Font e f or  homi ci de by i nt oxi cat ed oper at i on of  a vehi c l e under  

Wi s.  St at .  § 940. 09 ( 2001- 02) , 1 af t er  a boat i ng acci dent  t hat  

r esul t ed i n t he deat h of  one of  Font e' s f r i ends.   The f i ve 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se not ed.  
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i ssues pr esent ed on appeal 2 ar e:   ( 1)  whet her  t he j ur y 

i nst r uct i on t hat  was gi ven f or  chemi cal  t est s of  i nt oxi cat i on 

deni ed Font e of  a f ai r  t r i al ;  ( 2)  whet her  t her e was suf f i c i ent  

evi dence i n t he r ecor d t hat  Font e was oper at i ng t he boat  at  t he 

t i me of  t he acci dent  t o suppor t  t he convi ct i on;  ( 3)  whet her  

Font e was deni ed ef f ect i ve assi st ance of  counsel ;  ( 4)  whet her  

Font e' s mot i on f or  change of  venue due t o pr et r i al  publ i c i t y 

shoul d have been gr ant ed;  and ( 5)  whet her  § 940. 09 i s 

const i t ut i onal .   Because we r ul e agai nst  Font e on each i ssue,  we 

r ever se t he cour t  of  appeal s and r emand t he case t o t he c i r cui t  

cour t  wi t h di r ect i ons t o r ei nst at e Font e' s convi ct i on.  

I .   BACKGROUND 

¶2 Thi s case ar ose f r om a boat i ng acci dent  on Geneva Lake 

on Jul y 16,  2001.   Sever al  days bef or e,  Font e and a gr oup of  

f r i ends had gat her ed f or  a concer t  at  Al pi ne Val l ey.   The gr oup 

st ayed i n t he ar ea,  and on t he day of  t he acci dent ,  t hey r ent ed 

a mot or boat  t o spend a day on t he l ake.   The gr oup i ncl uded 

Font e,  Tr aci  Pal adi no,  Chad Mat t i ngl y,  Lee Bovar ni ck,  Kel l y 

Pl ef f ner  and Chr i st opher  Gi bbs.    

¶3 Whi l e t hey wer e out  on t he l ake,  at  l east  f our  peopl e 

j umped i nt o t he wat er  t o swi m,  i ncl udi ng Pal adi no,  Pl ef f ner  and 

Gi bbs.   Pl ef f ner  t est i f i ed t hat  t he mot or  was i dl i ng and t he 

                                                 
2 The cour t  of  appeal s r ul ed on t he j ur y i nst r uct i on i ssue 

and di d not  consi der  t he ot her  i ssues.   Bot h par t i es have 
br i ef ed al l  t he i ssues,  and r at her  t han r emand t o t he cour t  of  
appeal s f or  consi der at i on of  t he i ssues i t  di d not  di scuss,  we 
addr ess t hem.   See St at e v.  Johnson,  153 Wi s.  2d 121,  124- 26,  
449 N. W. 2d 845 ( 1990) .  
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boat  was dr i f t i ng whi l e t hey swam.   Pl ef f ner  saw t he boat  comi ng 

t owar d her  when i t  was appr oxi mat el y f i ve f eet  away.   She 

at t empt ed t o di ve bel ow t he sur f ace of  t he wat er  t o avoi d t he 

boat ,  but  f el t  t he bot t om of  t he boat  scr ape her  s i de.   When 

Pl ef f ner  r esur f aced,  she saw Gi bbs and hear d someone ask,  

" Wher e' s Tr aci ?"   Pl ef f ner  t hen not i ced t her e was bl ood i n t he 

wat er .   Sever al  member s of  t he gr oup j umped i n t he wat er  t o 

sear ch f or  Pal adi no.   Shor t l y t her eaf t er  t he Wat er  Saf et y Pat r ol  

ar r i ved and a di ve t eam t ook up t he sear ch.  

¶4 Wal wor t h Count y sher i f f ' s  deput i es t ook t he gr oup t o 

t he Ci t y of  Lake Geneva Pol i ce Depar t ment  wher e of f i cer s 

separ at ed t hem f or  i ndi v i dual  quest i oni ng.   Wal wor t h Count y 

Deput y Sher i f f  Jef f er y Pat ek i nt er vi ewed Font e.   Font e 

i dent i f i ed hi msel f  as Ant hony Mi chael s.   Pat ek smel l ed 

i nt oxi cant s comi ng f r om Font e and not i ced t hat  hi s eyes wer e 

bl oodshot  and hi s speech was i mpai r ed.   Pat ek asked Font e i f  he 

had been dr i nki ng and Font e st at ed t hat  he had not .   Pat ek 

per f or med t he hor i zont al  gaze nyst agmus t est  on Font e,  and based 

on t he r esul t s of  t hi s t est ,  Pat ek concl uded t hat  Font e was 

" under  t he i nf l uence of  i nt oxi cant s. "   Font e was gi ven a 

br eat hal yzer  t est  t hat  r egi st er ed an al cohol  cont ent  of  . 06% at  

appr oxi mat el y 9: 00 p. m.  

¶5 Pat ek asked Font e i f  t her e was anyt hi ng Font e needed 

t o t el l  hi m.   Font e t ol d Pat ek t hat  when t he swi mmer s j umped 

i nt o t he wat er  he bel i eved he had put  t he boat  i nt o neut r al .  

Font e t hen st at ed t hat  he st ood up f r om t he cont r ol s and wal ked 

away.   Pat ek pl aced Font e under  ar r est  and Font e submi t t ed t o a 



No.  2003AP2097- CR   

 

4 
 

bl ood dr aw at  appr oxi mat el y 10: 42 p. m.   Anal ysi s of  hi s bl ood 

showed hi s bl ood al cohol  cont ent  was t hen . 052%.  

¶6 Font e was char ged wi t h homi ci de by t he oper at i on of  a 

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant  and wi t h a 

pr ohi bi t ed al cohol  concent r at i on ( PAC)  cont r ar y  t o Wi s.  St at .  

§ 940. 09( 1) ( a)  and ( b) . 3  Pal adi no' s body was r ecover ed 

appr oxi mat el y f i ve mont hs af t er  t he acci dent  and t he par t i es 

st i pul at ed t hat  t he boat  pr opel l er  caused her  deat h.  

¶7 Font e moved t o change venue due t o ext ensi ve pr et r i al  

publ i c i t y t hat  he ar gued woul d pr ej udi ce t he j ur y i f  sel ect ed i n 

Wal wor t h Count y.   The cour t  deni ed t he mot i on f or  a change of  

venue,  and st at ed t hat  a f ai r  t r i al  coul d be achi eved t hr ough 

car ef ul  scr eeni ng of  t he j ur y.  

¶8 The t r i al  began Mar ch 11,  2002 and r esul t ed i n Font e' s 

convi ct i on.   The ci r cui t  cour t 4 i mposed a 25- year  bi f ur cat ed 

sent ence,  consi st i ng of  seven year s of  conf i nement  and 18 year s 

of  ext ended super vi s i on.   Font e moved f or  post - convi ct i on 

r el i ef ,  al l egi ng sever al  er r or s at  t r i al .   The cour t  deni ed t he 

mot i on.   On appeal ,  t he cour t  of  appeal s r ever sed Font e' s 

convi ct i on based on i t s concl us i on t hat  t he j ur y i nst r uct i on 

r egar di ng chemi cal  t est s f or  i nt oxi cat i on was mi sl eadi ng,  and 

                                                 
3 The i nf or mat i on added a count  of  obst r uct i on,  t o whi ch 

Font e pl ed gui l t y,  and count s of  i nj ur y t o anot her  per son by 
oper at i on of  a mot or boat  whi l e under  t he i nf l uence and wi t h a 
pr ohi bi t ed bl ood al cohol  cont ent  under  Wi s.  St at .  
§§ 30. 681( 2) ( a)  and ( b)  and 30. 80( 6) ( a)  and ( b) .  

4 At  t he t r i al  hel d i n Wal wor t h Count y Ci r cui t  Cour t ,  Judge 
Rober t  J.  Kennedy pr esi di ng.  
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r emanded t o t he c i r cui t  cour t  f or  a new t r i al .   The St at e 

appeal ed t he r ever sal ,  and bot h s i des br i ef ed t he r emai ni ng 

i ssues t hat  t he cour t  of  appeal s di d not  deci de.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶9 Font e r ai ses f i ve i ssues,  each of  whi ch has i t s own 

st andar d of  r ev i ew.   Regar di ng t he j ur y i nst r uct i on i ssue,  a 

c i r cui t  cour t  has br oad di scr et i on i n deci di ng whet her  t o gi ve a 

par t i cul ar  j ur y i nst r uct i on.   A cour t  must  exer ci se i t s 

di scr et i on t o " f ul l y  and f ai r l y i nf or m t he j ur y of  t he r ul es of  

l aw appl i cabl e t o t he case and t o assi st  t he j ur y i n maki ng a 

r easonabl e anal ysi s of  t he evi dence. "   St at e v .  Col eman,  206 

Wi s.  2d 199,  212,  556 N. W. 2d 701 ( 1996)  ( c i t at i on omi t t ed) .   

However ,  we i ndependent l y r evi ew whet her  a j ur y  i nst r uct i on i s  

an accur at e st at ement  of  t he l aw appl i cabl e t o t he f act s of  a 

gi ven case.   St at e v.  Gr ot h,  2002 WI  App 299,  ¶8,  258 Wi s.  2d 

889,  655 N. W. 2d 163.  

¶10 I n r evi ewi ng t he suf f i c i ency of  t he evi dence t o 

suppor t  a convi ct i on,  we do not  over t ur n a j ur y ' s ver di ct  

" unl ess t he evi dence,  v i ewed most  f avor abl y t o t he st at e and t he 

convi ct i on,  i s  so l acki ng i n pr obat i ve val ue and f or ce t hat  no 

t r i er  of  f act ,  act i ng r easonabl y,  coul d have f ound gui l t  beyond 

a r easonabl e doubt . "   See St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  

507,  451 N. W. 2d 752 ( 1990) .  

¶11 The st andar d of  r evi ew f or  i nef f ect i ve assi st ance of  

counsel ' s component s of  def i c i ent  per f or mance and pr ej udi ce 

pr esent  mi xed quest i ons of  l aw and f act .   St at e v.  Johnson,  153 
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Wi s.  2d 121,  127,  449 N. W. 2d 845 ( 1990)  ( c i t i ng St r i ckl and v.  

Washi ngt on,  466 U. S.  668,  698 ( 1984) ) .   A c i r cui t  cour t ' s  

f i ndi ngs of  hi st or i c f act ,  " t he under l y i ng f i ndi ngs of  what  

happened, "  wi l l  not  be over t ur ned unl ess c l ear l y er r oneous.   

St at e v.  Pi t sch,  124 Wi s.  2d 628,  634,  369 N. W. 2d 711 ( 1985) .   

Quest i ons of  whet her  counsel ' s per f or mance was def i c i ent  and 

pr ej udi c i al  ar e quest i ons of  l aw we r evi ew de novo.   I d.  

¶12 " We r evi ew [ a c i r cui t ]  cour t ' s  deni al  of  [ a]  change of  

venue mot i on under  t he er r oneous exer ci se of  di scr et i on 

st andar d. "   St at e v.  Al br echt ,  184 Wi s.  2d 287,  306,  516 N. W. 2d 

776 ( Ct .  App.  1994) .   However ,  we i ndependent l y eval uat e t he 

c i r cumst ances " ' t o det er mi ne whet her  t her e was a r easonabl e 

l i kel i hood of  communi t y pr ej udi ce pr i or  t o,  and at  t he t i me of ,  

t r i al  and whet her  t he pr ocedur es f or  dr awi ng t he j ur y evi denced 

any pr ej udi ce on t he par t  of  t he pr ospect i ve or  empanel ed 

j ur or s. ' "   I d.  ( quot i ng St at e v.  Messel t ,  178 Wi s.  2d 320,  327-

28,  504 N. W. 2d 362 ( Ct .  App.  1993) ) .  

¶13 And f i nal l y,  t he const i t ut i onal i t y of  Wi s.  St at .  

§ 940. 09 i s a quest i on of  l aw t hat  we r evi ew de novo.   See 

Maur i n v.  Hal l  2004 WI  100,  ¶93,  274 Wi s.  2d 28,  682 N. W. 2d 866.  
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B.  Jur y I nst r uct i on 

¶14 The St at e ar gues t hat  t he j ur y  i nst r uct i on pr oper l y 

expl ai ned t he l aw r egar di ng chemi cal  t est s f or  i nt oxi cat i on 

under  Wi s.  St at .  § 885. 235. 5  We agr ee and t her ef or e concl ude 

t hat  t he i nst r uct i on di d not  depr i ve Font e of  hi s r i ght  t o due 

pr ocess of  l aw.  

¶15 " The val i di t y of  [ a]  j ur y ' s ver di ct  [ i s  af f ect ed by]  

t he cor r ect ness of  t he j ur y i nst r uct i ons. "   St at e v.  Dodson,  219 

Wi s.  2d 65,  87,  580 N. W. 2d 181 ( 1998) .   " A chal l enge t o [ a 

convi ct i on based on]  an al l egedl y er r oneous j ur y i nst r uct i on 

war r ant s r ever sal  and a new t r i al  onl y i f  t he er r or  [ i s ]  

pr ej udi c i al . "   Fi scher  v.  Ganj u,  168 Wi s.  2d 834,  849,  485 

N. W. 2d 10 ( 1992) .   " An er r or  i s  pr ej udi c i al  i f  i t  pr obabl y and 

not  mer el y possi bl y mi sl ed t he j ur y. "   I d.  at  850.   We wi l l  not  

r ever se a convi c t i on i f  t he over al l  meani ng communi cat ed by t he 

j ur y i nst r uct i ons was a cor r ect  st at ement  of  t he l aw.   See St at e 

v.  Paul son,  106 Wi s.  2d 96,  108,  315 N. W. 2d 350 ( 1982) .  

                                                 
5 Wi sconsi n St at .  § 885. 235 st at es i n r el evant  par t :  

Chemi cal  t est s f or  i nt oxi cat i on.  

.  .  .  

( 3)  I f  t he sampl e of  br eat h,  bl ood or  ur i ne was 
not  t aken wi t hi n 3 hour s af t er  t he event  t o be pr oved,  
evi dence of  t he amount  of  al cohol  i n t he per son' s 
bl ood or  br eat h as shown by t he chemi cal  anal ysi s i s 
admi ssi bl e onl y i f  exper t  t est i mony est abl i shes i t s 
pr obat i ve val ue and may be gi ven pr i ma f aci e ef f ect  
onl y i f  t he ef f ect  i s  est abl i shed by exper t  t est i mony.  
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¶16 At  t r i al ,  t he St at e submi t t ed a pr oposed i nst r uct i on 

t hat  al l owed t he j ur y t o f i nd t hat  Font e had a PAC of  0. 1 or  

hi gher  at  t he t i me of  hi s oper at i on of  t he boat  as pr i ma f aci e 

evi dence t hat  he was under  t he i nf l uence of  an i nt oxi cant  at  

t hat  t i me.   Font e obj ect ed,  ar gui ng t hat  t he pr oposed 

i nst r uct i on shoul d not  be gi ven because hi s bl ood dr aw was t aken 

mor e t han t hr ee hour s af t er  t he al l eged oper at i on.   The cour t  

concl uded t hat  Wi s.  St at .  § 885. 235( 3)  al l ows a j ur y t o f i nd 

t hat  a PAC of  0. 1 or  hi gher  i s pr i ma f aci e evi dence of  t he 

def endant  bei ng under  t he i nf l uence when exper t  t est i mony 

est abl i shes t hat  t he r esul t s of  t he del ayed bl ood dr aw and t he 

t est  have t he ef f ect  of  showi ng t he def endant ' s bl ood al cohol  

l evel  woul d have been 0. 1 or  hi gher  at  t he t i me of  t he oper at i on 

of  t he mot or  vehi c l e.   Accor di ngl y,  because i t  f ound t hat  t he 

necessar y nexus of  exper t  opi ni on evi dence was pr esent ed,  i t  

gave t he f ol l owi ng i nst r uct i on:  

Evi dence has been r ecei ved t hat  a sampl e of  t he 
def endant ' s br eat h and bl ood wer e t aken——was t aken.  An 
anal ysi s of  t he sampl es has al so been r ecei ved.  I f  you 
ar e sat i sf i ed beyond a r easonabl e doubt  t hat  t her e was 
. 10% or  mor e by wei ght  of  al cohol  i n t he def endant ' s 
bl ood,  or  . 10 gr ams or  mor e of  al cohol  i n 210 l i t er s 
of  t he def endant ' s br eat h at  t he t i me of  oper at i on,  
you may f i nd f r om t hat  f act  al one t hat  t he def endant  
was under  t he i nf l uence of  an i nt oxi cant  at  t he t i me 
of  t he al l eged oper at i ng,  but  you ar e not  r equi r ed t o 
do so.  

¶17 Font e ar gues t hat  t he j ur y i nst r uct i on i s not  

appr opr i at e i n Wi s.  St at .  § 885. 235( 3)  cases because t hose t est s  

do not  come wi t hi n t he r equi r ement s of  § 885. 235( 1g) .   

Subsect i ons 885. 235( 1g)  and ( 3)  do di f f er  i n t hat  under  
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subsect i on ( 1g) ,  chemi cal  t est  anal ysi s i s admi ssi bl e wi t hout  

r equi r i ng exper t  t est i mony,  whi l e under  subsect i on ( 3) ,  chemi cal  

t est  anal ysi s i s admi ssi bl e " onl y i f  exper t  t est i mony 

est abl i shes i t s pr obat i ve val ue. "   Al so,  under  § 885. 235( 1g) ( c) ,  

anal ysi s showi ng t hat  a per son' s PAC was 0. 1 or  hi gher  i s pr i ma 

f aci e evi dence t hat  he or  she was under  t he i nf l uence of  an 

i nt oxi cant  or  had an al cohol  concent r at i on of  0. 1 or  hi gher .   

Under  subsect i on ( 3) ,  t he al cohol  concent r at i on anal ysi s " may be 

gi ven pr i ma f aci e ef f ect  onl y i f  t he ef f ect  i s  est abl i shed by 

exper t  t est i mony. "  

¶18 At  t r i al ,  t he St at e' s exper t ,  Casey Col l i ns, 6 t est i f i ed 

i n r egar d t o t he ef f ect  t hat  t he del ayed bl ood dr aw and t est  

r esul t s had upon Font e' s al cohol  concent r at i on at  t he t i me of  

t he al l eged oper at i on,  as f ol l ows:  

Q:  Mr .  Col l i ns,  t he l ast  subst ance on t he r epor t  i s  
an al cohol ——et hanol  l evel ,  and what  was t hat  
et hanol  l evel ? 

A:  0. 052 gr ams per  hundr ed mi l l i l i t er s,  or  gr ams 
per cent .  

Q:  And was t hat  i n hi s bl ood? 

A:  Yes,  t hat  was t he whol e bl ood sampl e.  

Q:  I f  you wer e t o assume t hat  t hi s  i nci dent  happened 
at  appr oxi mat el y 3: 55 i n t he af t er noon,  and t hat  
t he bl ood sampl e was t aken at  10: 42 i n t he 
eveni ng,  i s i t  possi bl e f or  you t o st at e t o a 

                                                 
6 Casey Col l i ns t est i f i ed t hat  he i s empl oyed by t he St at e 

of  Wi sconsi n as t he t echni cal  uni t  l eader  of  t he t oxi col ogy 
sect i on of  t he Madi son Cr i me Labor at or y.   Col l i ns has a degr ee 
i n f or ensi c t oxi col ogy and has t est ed t ens of  t housands of  
sampl es f or  t he pr esence of  al cohol .   
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r easonabl e degr ee of  pr of essi onal  cer t ai nt y what  
Mr .  [ Font e' s]  bl ood al cohol  l evel  was at  3: 45,  
assumi ng no consumpt i on of  al cohol  af t er  3: 45? 

A:  I  woul d——I  coul d make an est i mat e,  and I  woul d 
gi ve you a r ange wi t h t hat  est i mat e.   .  .  .  

Q:  And how woul d you go about  doi ng t hat  
cal cul at i on? 

A:  I  woul d use t he aver age el i mi nat i on r at e of  a 
mal e human,  mul t i pl y t hat  el i mi nat i on r at e t i mes 
t he number  of  hour s bet ween t he bl ood dr aw and 
t he i nci dent ,  and add t hat  on t o t he bl ood 
al cohol  l evel  t hat  we measur ed at  10: 42.  

Q:  And i s i t  possi bl e f or  you t o do t hat  cal cul at i on 
now? 

A:  Yeah,  sur e.   .  .  .  

.  .  .  

Now,  t her e i s a——t her e ar e r anges of  el i mi nat i on 
r at es,  so we must  t r y t o——we must  compensat e f or  
t hat .   So t he l ow end of  t he r ange woul d be an 
el i mi nat i on r at e of  . 010,  so t hat  woul d .  .  .  
[ r esul t  i n a concent r at i on of ]  0. 122 as t he l ow 
end of  t he r ange.  

.  .  .  

 Al l  r i ght ,  now t he hi gher  el i mi nat i on r at e .  .  .  
woul d .  .  .  [ r esul t  i n a concent r at i on of ]  0. 227,  
so we have a r ange of  . 1 t o . 22,  wi t h t he aver age 
or  t he mi ddl e gr ound bei ng [ a concent r at i on of ]  
. 157 .  .  .  .  

.  .  .  

Q:  And can you st at e t o a r easonabl e degr ee of  
pr of essi onal  cer t i t ude——or  cer t ai nt y,  r at her ,  
usi ng t he br eat h t est  r esul t  i n t hi s case,  what  
hi s al cohol  woul d have been as i t  r el at es t o t he 
l egal  st andar ds of  . 10 at  3: 45 i n t he af t er noon,  
assumi ng no consumpt i on of  al cohol  af t er  3: 45? 

A:  I  woul d st i ck wi t h my bl ood back ext r apol at i on.   
I  woul d j ust  use t hat  br eat h t o see t hat  he was 
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i n t he el i mi nat i on phase.   I  woul dn' t ——um,  I ,  I  
mean I  can do t hat ,  mat hemat i cal l y.   So we have 
. 074 at  what  t i me?  Thi s i s at  9: 02,  r i ght ? 

Q:  Yes.  

A:  And t he i nci dent ——so t hat ' s f i ve,  f i ve hour s and 
15 mi nut es s i nce t he acci dent ?  Somebody hel p me 
her e.  

Q:  Yes.  

A:  Okay,  so . 015 t i mes 5. 25,  pl us . 074.   I  come up 
wi t h a . 152.  

We concl ude t hat  t hi s t est i mony i s suf f i c i ent  t o sat i sf y Wi s.  

St at .  § 885. 235( 3)  because t he exper t  t est i f i ed t o a r easonabl e 

degr ee of  cer t ai nt y what  Font e' s bl ood al cohol  l evel  was at  t he 

t i me of  t he acci dent .   Ther ef or e,  t he c i r cui t  cour t  di d not  er r  

i n gi v i ng t he obj ect ed- t o i nst r uct i on.  

C.  Suf f i c i ency of  t he Evi dence 

¶19 Font e al so ar gues t hat  t her e was i nsuf f i c i ent  evi dence 

at  t r i al  t o pr ove beyond a r easonabl e doubt  t hat  he was t he 

oper at or  of  t he boat  at  t he t i me of  t he acci dent .   I n eval uat i ng 

t he evi dence,  we gi ve al l  r easonabl e i nf er ences t o i t  t hat  wi l l  

suppor t  t he ver di ct .   See St at e v.  DeLai n,  2005 WI  52,  ¶11,  ___ 

Wi s.  2d ___,  695 N. W. 2d 484.  

¶20 Bot h Font e and t he St at e poi nt  t o t he same evi dence,  

but  come t o di f f er ent  concl usi ons.   Thr ee of  t he f our  peopl e on 

t he boat  ( not  i ncl udi ng Font e)  who t est i f i ed st at ed t hat  t hey 

di d not  see who was oper at i ng t he boat  at  t he t i me of  t he 

acci dent .   The f our t h,  Chad Mat t i ngl y,  at  f i r st  t est i f i ed t hat  

he di d not  see who was dr i v i ng,  but  was i mpeached wi t h evi dence 
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of  a pr i or  st at ement  he gave t o pol i ce.   He t est i f i ed as 

f ol l ows:  

Q.  On t he ni ght  of  Jul y t he 16t h,  do you r ecal l  
.  .  .  i ndi cat i ng t o t he of f i cer  who was oper at i ng 
t he boat  at  t he t i me of  t he acci dent ? 

A.  Af t er  some t i me,  um,  yes,  I  di d.   Um,  i t  was——he 
ki nd of ,  I  mean,  hel ped me t hr ough my st at ement .   
I  was ki nd of  havi ng a t ough t i me get t i ng some 
wor ds out ,  and he was hel pi ng me al ong and ki nd 
of  l i ke,  you know,  f eedi ng me some st uf f  and 
t r y i ng t o hel p me get ,  you know,  my wor ds out ,  
and I ——we bot h k i nd of  l i ke sor t  of  came t o t he 
concl usi on t hat  i t  had been Pet e,  and I  k i nd of  
j ust  went  al ong wi t h i t ,  and I  shoul d have been a 
hundr ed per cent  sur e;  and I  di dn’ t  know i t  was 
goi ng t o escal at e l i ke t hi s.  

Q.  Wel l ,  you under st and we' r e onl y i nt er est ed i n 
what  you obser ved and——and t he t r ut h? 

A.  Ri ght .  

Q.  Okay.   Now di d you——do you know who you t ol d t he 
of f i cer  was dr i v i ng t he boat  at  t he t i me of  t he 
acci dent ? 

A.  He or ——I f  I  r emember  cor r ect l y,  I  t hi nk he mi ght  
of  sai d,  wel l ——t hen i t  was somet hi ng l i ke,  wel l ,  
i t  mi ght  have been Rabbi t ?7  And t hen I  was l i ke,  
I  don' t  know.   And t hen,  um,  I  can' t  r eal l y 
r ecal l  what  he sai d next ,  and t hen I  guess I  
agr eed wi t h hi m .  .  .  .  

The ot her  evi dence i mpl i cat i ng Font e as t he oper at or  was t he 

t est i mony of  Of f i cer  Pat ek,  who i nt er vi ewed Font e at  t he pol i ce 

st at i on t he ni ght  of  t he acci dent .   Pat ek t est i f i ed t hat  he 

asked Font e " i f  t her e was anyt hi ng he needed t o t el l  [ hi m] , "  and 

Font e became " emot i onal l y upset "  and " st ar t ed t o cr y. "   Font e 

                                                 
7 Ther e was t est i mony t hat  Font e was al so known by hi s 

ni ckname,  " Rabbi t . "  
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t hen st at ed " I  t hought  t he boat  was out  of  gear .   Oh,  my God,  I  

t hought  t he boat  was out  of  gear . "   Pat ek f ur t her  t est i f i ed as 

f ol l ows:  

Q.  And what  next  di d [ Font e]  say t o you? 

A.  Um,  he st at ed t hat  t hey wer e goi ng down t he l ake,  
um,  t hat  some subj ect s j umped of f  t he back of  t he 
boat  t o go swi mmi ng.   He st at ed t hat  he pul l ed 
back on t he cont r ol s.  

Q.  Di d he i ndi cat e t hen what  di r ect i on t he boat  
began t o move at  t hat  poi nt  i n t i me? 

A.  I  bel i eve he sai d t he boat  was st i l l  goi ng 
f or war d at  t hat  t i me.  

Q.  Di d you ask hi m what  happened next ? 

A.  Yes.  

Q.  What  di d he say? 

A.  Um,  t hat  once t he boat  was back wher e he t hought  
i t  was i n neut r al ,  he had got t en up f r om t he 
cont r ol s and wal ked away.  

Q.  And di d you ask hi m t hen what  happened? 

A.  Yes.  

Q.  What  was hi s r esponse? 

A.  The boat  at  t hat  t i me,  um,  cont i nued i n a shar p 
or  t i ght  t ur n and came back t hr ough t he swi mmer s 
t hat  wer e i n t he wat er .  

Font e ar gues t hat  t hi s evi dence i s not  suf f i c i ent  t o pr ove 

beyond a r easonabl e doubt  t hat  Font e was t he oper at or  of  t he 

boat .   He ar gues t he evi dence shows onl y t hat  Font e had been 

dr i v i ng t he boat  at  some t i me pr i or  t o t he acci dent ,  but  t hat  

t he j ur y had no way of  knowi ng whet her  someone el se had t ouched 
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t he cont r ol s bef or e t he acci dent  or  i f  i t  was Font e' s act i ons 

t hat  caused t he acci dent .  

¶21 Revi ewi ng t he evi dence i n t he l i ght  most  f avor abl e t o 

t he ver di ct ,  we concl ude t he j ur y coul d have f ound beyond a 

r easonabl e doubt  t hat  Font e was t he oper at or .   Font e' s 

st at ement s t o Of f i cer  Pat ek coul d be under st ood as an admi ssi on 

t hat  hi s oper at i on of  t he boat  was r esponsi bl e f or  t he acci dent .   

Pat ek' s t est i mony t hat  Font e began t o get  emot i onal  and cr y as 

he st at ed,  " I  t hought  t he boat  was out  of  gear .   Oh,  my God,  I  

t hought  t he boat  was out  of  gear , "  coul d l ead a r easonabl e j ur y 

t o f i nd t hat  Font e bel i eved he was oper at i ng t he boat  at  t he 

t i me of  t he acci dent  and t hat  i t  was hi s f ai l ur e t o put  t he boat  

i n neut r al  t hat  caused t he acci dent .   Addi t i onal l y,  Mat t i ngl y ' s 

gr udgi ng admi ssi on t hat  he had agr eed t hat  Font e was oper at i ng 

t he boat  cor r obor at es t hi s i nf er ence.   Ther ef or e,  we concl ude 

t hat  t he j ur y had suf f i c i ent  evi dence bef or e i t  t o f i nd beyond a 

r easonabl e doubt  t hat  Font e was oper at i ng t he boat  at  t he t i me 

of  t he acci dent .  

D.  I nef f ect i ve Assi st ance of  Counsel  

¶22 Font e next  ar gues t hat  he was deni ed hi s 

const i t ut i onal  r i ght  t o t he ef f ect i ve assi st ance of  counsel  when 

hi s t r i al  counsel  f ai l ed t o obj ect  t o evi dence r eveal i ng Font e' s 

al i as and f ai l ed t o obj ect  t o evi dence r el at i ng t o hi s 

l i f est y l e.  

¶23 St r i ckl and set s out  t he t est  f or  det er mi ni ng whet her  

ef f ect i ve assi st ance of  counsel  was deni ed:  
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A convi ct ed def endant ' s c l ai m t hat  counsel ' s 
assi st ance was so def ect i ve as t o r equi r e r ever sal  of  
a convi ct i on .  .  .  has t wo component s.   Fi r st ,  t he 
def endant  must  show t hat  counsel ' s per f or mance was 
def i c i ent .  Thi s r equi r es showi ng t hat  counsel  made 
er r or s so ser i ous t hat  counsel  was not  f unct i oni ng as 
t he " counsel "  guar ant eed t he def endant  by t he Si xt h 
Amendment .  Second,  t he def endant  must  show t hat  t he 
def i c i ent  per f or mance pr ej udi ced t he def ense.  Thi s 
r equi r es showi ng t hat  counsel ' s er r or s wer e so ser i ous 
as t o depr i ve t he def endant  of  a f ai r  t r i al ,  a t r i al  
whose r esul t  i s  r el i abl e.  Unl ess a def endant  makes 
bot h showi ngs,  i t  cannot  be sai d t hat  t he convi ct i on 
.  .  .  r esul t ed f r om a br eakdown i n t he adver sar y 
pr ocess t hat  r ender s t he r esul t  unr el i abl e.  

St r i ckl and,  466 U. S.  at  687.   We have adopt ed t he St r i ckl and 

t est .   See Johnson,  153 Wi s.  2d at  127.   We have al so expl ai ned,  

" Revi ew of  counsel ' s per f or mance gi ves gr eat  def er ence t o t he 

at t or ney and ever y ef f or t  i s  made t o avoi d det er mi nat i ons of  

i nef f ect i veness based on hi ndsi ght . "   I d.   " Rat her ,  t he case i s 

r evi ewed f r om counsel ' s per spect i ve at  t he t i me of  t r i al ,  and 

t he bur den i s pl aced on t he def endant  t o over come a st r ong 

pr esumpt i on t hat  counsel  act ed r easonabl y wi t hi n pr of essi onal  

nor ms. "   I d.  ( c i t i ng St r i ckl and,  466 U. S.  at  687) .   I n addi t i on 

t o def i c i ent  per f or mance,  a def endant  must  pr ove t hat  t he 

def ense was pr ej udi ced,  so t hat  t he def endant  was deni ed a f ai r  

t r i al  wi t h a r el i abl e r esul t .   I d.  ( c i t i ng St r i ckl and,  466 U. S.  

at  687) .    

1.  Use of  an al i as 

¶24 Font e c l ai ms hi s counsel ' s per f or mance was def i c i ent  

because she f ai l ed t o obj ect  t o r epeat ed r ef er ences t o Font e' s 

use of  t he al i as,  " Ant hony Mi chael s, "  whi ch Font e empl oyed upon 

hi s ar r est  and at  hi s f i r st  cour t  appear ance.   The use of  t hi s 
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al i as l ed t o an obst r uct i on char ge,  t o whi ch Font e pl ed gui l t y 

on t he f i r st  day of  t r i al .   Font e poi nt s us t o numer ous pl aces 

i n t he r ecor d wher e t he pr osecut or ,  i n t he cour se of  exami ni ng 

Font e' s f r i ends,  r ef er r ed t o Font e as Mi chael s and asked t hem i f  

t hey knew Font e' s r eal  name bef or e t he acci dent .   They r esponded 

t hat  t hey di d not ,  but  r at her ,  knew hi m as Ant hony Mi chael s or  

" Rabbi t . "   Law enf or cement  wi t nesses al so t est i f i ed t hat  Font e 

i dent i f i ed hi msel f  as Mi chael s on t he day of  t he acci dent .  

¶25 Font e ar gues t hat  " [ p] r udent  def ense counsel  woul d 

have obj ect ed t o t he st at e' s use of  Font e' s al i as, "  t hat  t he use 

of  an al i as was i r r el evant  t o t he char ges,  and t hat  i t  was 

pr ej udi c i al  because " [ c] r i mi nal s,  not  i nnocent  peopl e,  use 

al i ases.   Peopl e who have an al i as ar e hi di ng somet hi ng. "   The 

St at e ar gues t hat  Font e was known t o many of  t he wi t nesses as 

Mi chael s,  and cal l i ng hi m Mi chael s at  t r i al  was t he nat ur al  

r esul t  of  communi cat i ng wi t h wi t nesses who knew Font e as 

Mi chael s.   I n addi t i on,  at  t he post - convi ct i on mot i on hear i ng 

r egar di ng i nef f ect i ve assi st ance,  Font e' s t r i al  counsel  st at ed 

t hat  she was concer ned t hat  t he use of  t he al i as mi ght  conf use 

or  pr ej udi ce t he j ur y,  but  " bel i eved t hat  i t  was a bet t er  

deci s i on t o have t he St at e br i ng i t  out  and us expl ai n l at er  

t hat  t hi s was a name who al l  of  hi s f r i ends knew hi m as. "   She 

al so sai d t hat  she and Font e had agr eed t o pr oceed t hi s way 

because i t  woul d have been di f f i cul t  t o exami ne wi t nesses who 

knew Font e as Mi chael s wi t hout  usi ng t he name t hey knew.    

¶26 I n denyi ng t he post - convi ct i on mot i on,  t he c i r cui t  

cour t  st at ed " i t  woul d have been a t act i cal  ni ght mar e .  .  .  t o 



No.  2003AP2097- CR   

 

17 
 

t r y t o avoi d t he use of  t he [ al i as] "  and t hat  ef f or t s t o avoi d 

al l  ment i on of  t he name by counsel  and i n exhi bi t s woul d have 

been conf usi ng t o t he j ur y t o t he poi nt  of  possi bl y bei ng a 

gr ound f or  post - convi ct i on r el i ef  had t hey pr oceeded t hat  way.  

¶27 We ar e not  per suaded by Font e' s ar gument s,  but  r at her  

agr ee wi t h t he c i r cui t  cour t .   Tr i al  counsel ' s expl anat i on of  

her  r easons f or  per mi t t i ng t he use of  t he al i as,  whi ch was 

r eached af t er  consul t at i on wi t h Font e,  i s  r easonabl e.   Gi ven 

t hat  Font e was known by di f f er ent  names t o di f f er ent  wi t nesses,  

havi ng t he al i as known avoi ded conf usi on f or  t he j ur y.   We al so 

not e t hat  t he nat ur e of  t hi s cr i me,  whi ch ar ose f r om an acci dent  

r at her  t han a pr emedi t at ed desi r e t o i nj ur e someone,  makes t he 

ar gument  t hat  " onl y cr i mi nal s use al i ases"  l ess per suasi ve,  

because i nt ent  was not  an el ement  of  t hi s cr i me.    

2.  Evi dence of  l i f est y l e 

¶28 The t est i mony t he St at e pr esent ed of  Font e' s l i f est y l e 

f or ms an addi t i onal  basi s f or  Font e' s c l ai m of  i nef f ect i ve 

assi st ance of  counsel .   Font e ar gues t hat  t est i mony pai nt ed an 

unf l at t er i ng v i ew of  hi m by showi ng t hat :   ( 1)  he and hi s 

f r i ends wer e i n t own t o hear  a concer t  by Phi l  Lesh,  bass pl ayer  

f or  t he Gr at ef ul  Dead,  a band whose f ol l ower s ar e wi del y known 

as " Dead Heads; "  ( 2)  he had at t ended mor e t han f i f t y concer t s 

over  t he pr evi ous one t o t wo year s;  ( 3)  hi s gr oup of  f r i ends 

knew each ot her  onl y by f i r st  names or  ni cknames;  and ( 4)  t he 

gr oup had al l  s l ept  t oget her  i n one hot el  r oom t he ni ght  bef or e 



No.  2003AP2097- CR   

 

18 
 

t he acci dent . 8  Font e ar gues t hi s evi dence pai nt s hi m as a per son 

who ei t her  does not  have a j ob or  has l i t t l e r esponsi bi l i t y  and 

i s mor e l i kel y t o abuse dr ugs or  al cohol .  

¶29 We concl ude t hat  Font e' s ar gument s r egar di ng t est i mony 

about  hi s l i f est y l e ar e unper suasi ve.   We agr ee wi t h t he c i r cui t  

cour t  and Font e' s t r i al  counsel  t hat  t est i mony concer ni ng t he 

gr oup of  f r i ends f r equent l y at t endi ng concer t s i s not  

pr ej udi c i al  t o Font e.   We agr ee t hat  t he j ur y,  af t er  hear i ng 

t hi s evi dence,  woul d not  necessar i l y  i nt er pr et  i t  as Font e 

ar gues.   Ther e i s l i t t l e r eason t o t hi nk Font e was unempl oyed 

based on t he f act  t hat  he t r avel ed t o f i f t y  concer t s.   Whi l e we 

agr ee t hat  dr ug abuse and al cohol  abuse have been r epor t ed as 

havi ng occur r ed at  r ock concer t s,  Font e f ai l s  t o show how t hi s 

poi nt ,  gi ven ot her  evi dence9 r ai sed agai nst  hi m i n t he c i r cui t  

cour t ,  i s  suf f i c i ent  t o under mi ne our  conf i dence t hat  Font e 

r ecei ved a f ai r  t r i al  wi t h a r el i abl e ver di ct .   Accor di ngl y,  we 

r ej ect  Font e' s ar gument  t hat  he was deni ed ef f ect i ve assi st ance 

of  counsel .  

                                                 
8 Font e al so c i t es t o a comment  made by t he pr osecut i on t hat  

Font e cr eat ed a cr i mi nal  r ecor d as he f ol l owed bands ar ound t he 
count r y.   Thi s comment  was made at  Font e' s i ni t i al  appear ance 
r egar di ng bai l ,  not  i n f r ont  of  t he j ur y.   Ther ef or e,  i t  i s  not  
r el evant  t o our  di scussi on.  

9 The j ur y hear d unr ef ut ed t est i mony t hat  Font e had a bl ood 
al cohol  l evel  at  t he t i me of  t he acci dent  of  at  l east  0. 122.  
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E.  Change of  Venue 

¶30 Font e ar gues t he ci r cui t  cour t  er r ed i n denyi ng a 

change of  venue.   He cont ends he submi t t ed enough evi dence t o 

show t he pr et r i al  publ i c i t y woul d pr event  a f ai r  t r i al  i n 

Wal wor t h Count y.  

¶31 I n maki ng our  eval uat i on of  t he publ i c i t y,  we consi der  

t he f ol l owi ng f act or s:  

( 1)  t he i nf l ammat or y nat ur e of  t he publ i c i t y;  ( 2)  t he 
t i mi ng and speci f i c i t y of  t he publ i c i t y;  ( 3)  t he 
degr ee of  car e exer ci sed,  and t he amount  of  di f f i cul t y 
encount er ed,  i n sel ect i ng t he j ur y;  ( 4)  t he ext ent  t o 
whi ch t he j ur or s  wer e f ami l i ar  wi t h t he publ i c i t y;  ( 5)  
t he def endant ' s ut i l i zat i on of  per empt or y and f or  
cause chal l enges of  j ur or s;  ( 6)  t he St at e' s 
par t i c i pat i on i n t he adver se publ i c i t y;  ( 7)  t he 
sever i t y of  t he of f ense char ged;  and ( 8)  t he nat ur e of  
t he ver di ct  r et ur ned.   

Al br echt ,  184 Wi s.  2d at  306.   Font e suppl i ed t he c i r cui t  cour t  

wi t h 44 newspaper  ar t i c l es10 f r om ar ea newspaper s dat ed Jul y 17,  

2001 t o Januar y 10,  2002,  f ocusi ng on t he f i r st ,  second and 

f our t h Al br echt  f act or s.   He ar gues t hat  t he voi r  di r e pr ocess 

di d not  cur e t he j ur y of  t he pr ej udi c i al  ef f ect  of  t hat  

publ i c i t y.  

                                                 
10 Shor t l y bef or e t he t r i al ,  newspaper  ar t i c l es wer e 

publ i shed st at i ng t hat  syr i nges,  one of  whi ch had Font e' s DNA on 
i t ,  wer e f ound i n t he hot el  r oom Font e had occupi ed.   The t r i al  
cour t  r ul ed t hat  t hi s evi dence was i r r el evant  and pr ej udi c i al  
and t hus r ul ed i t  i nadmi ssi bl e at  t r i al .   Thi s i s t he k i nd of  
evi dence t hat  coul d be consi der ed i nf l ammat or y,  but  as we 
expl ai n i n our  di scussi on of  t he voi r  di r e pr ocess bel ow,  ¶37,  
t he cour t  di smi ssed al l  pot ent i al  j ur or s who sai d t hey had r ead 
about  t he case i n t he t i me i mmedi at el y pr ecedi ng t he t r i al ,  and 
t her ef or e mi ght  have seen t hese ar t i c l es.  
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¶32 Wi t h r egar d t o t he f i r st  f act or ,  t he i nf l ammat or y 

nat ur e of  t he publ i c i t y,  we not e t hat  obj ect i ve,  f act ual ,  non-

edi t or i al  r epor t i ng i s not  pr ej udi c i al .   Br i ggs v.  St at e,  76 

Wi s.  2d 313,  327,  251 N. W. 2d 12 ( 1977) .   

A cour t  l ooki ng t o t he i nf l ammat or y nat ur e of  t he 
publ i c i t y shoul d be pr i mar i l y concer ned wi t h t he 
manner  i n whi ch t he i nf or mat i on was pr esent ed.  
Unedi t or i al i zed news of  an i nf or mat i onal  nat ur e may 
i nf or m possi bl e member s of  a j ur y,  but  t hi s does not  
necessar i l y  make t he i nf or mat i on obj ect i onabl e.   News 
r epor t s become obj ect i onabl e when t hey edi t or i al i ze,  
amount  t o " r abbl e r ousi ng"  or  at t empt  t o i nf l uence 
publ i c opi ni on agai nst  a def endant .  

I d.   At  t he mot i on hear i ng,  Judge Kennedy st at ed:  

I  don' t  see t he publ i c i t y as bei ng undul y pr ej udi c i al  
.  .  .  nor  do I  f i nd i t  even i nf l ammat or y.   I t ' s  most l y 
f act ual  about  what  happened.   I t  i s  not  .  .  .  wr i t t en 
wi t h t he i nt ent  t o pi l l or y  and convi ct  Mr .  Font e 
bef or e he' s ever  .  .  .  bef or e t r i al .   I t  f act ual l y 
r epor t s what ' s happeni ng i n t he cour t s,  what  evi dence 
has been pr oduced at  t he pr el i mi nar y hear i ngs and has 
come out  i n publ i c document s t hat  t he pr ess has access 
t o and whi ch,  by t he way,  any member  of  t he publ i c can 
come i n and r ead t oo.  

¶33 We agr ee wi t h t he c i r cui t  cour t ' s  char act er i zat i on of  

t he publ i c i t y.   The ar t i c l es cont ai ned f act ual ,  non- edi t or i al  

r epor t i ng about  t he acci dent  and t he cr i mi nal  pr oceedi ngs 

agai nst  Font e.   Some of  t he ar t i c l es f ocused not  on Font e,  but  

on t he sear ch f or  Pal adi no' s body,  whi ch t ook sever al  mont hs t o 

r ecover .   To t he ext ent  t he cover age cont ai ned possi bl y 

i nf l ammat or y el ement s,  such as a headl i ne st at i ng he had a 

" hi st or y of  r un- i ns wi t h aut hor i t i es, "  a st at ement  cal l i ng hi s  

r ecor d " a l aundr y l i s t  of  cr i mi nal  act i v i t y"  or  a st or y 

cont ai ni ng st at ement s about  Font e' s oper at i on of  t he boat ,  t hat  
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cover age was of f set  by ot her  f act or s we expl ai n bel ow,  ¶¶34,  36-

37,  such as t he l ong t i me per i od bet ween t he cover age and t he 

t r i al  and t he ci r cui t  cour t ' s  ef f ect i ve use of  voi r  di r e.   I n 

any case,  we cannot  char act er i ze t he publ i c i t y as " r abbl e 

r ousi ng"  or  an at t empt  t o i nf l uence publ i c opi ni on agai nst  

Font e.    

¶34 The second f act or ,  t he t i mi ng and speci f i c i t y of  t he 

publ i c i t y,  wor ks agai nst  t he j ur y pool  bei ng pr ej udi ced.   Mor e 

t han hal f  of  t he ar t i c l es wer e publ i shed i n Jul y and August  

i mmedi at el y af t er  t he acci dent .   Those publ i shed bet ween 

Sept ember  and Januar y gener al l y f ocused on ei t her  t he sear ch f or  

Pal adi no' s body or  summar i es of  t he pr oceedi ngs agai nst  Font e.   

The ar t i c l es Font e bel i eves ar e i nf l ammat or y due t o st at ement s 

about  hi s pr i or  r ecor d or  di sput ed event s bei ng asser t ed as f act  

wer e publ i shed on Jul y 25 and 26,  mor e t han seven mont hs bef or e 

t he t r i al .   The gap bet ween t hese ar t i c l es and t he t r i al  i s  such 

t hat  " t he memor i es and passi ons of  r eader s had t i me t o f ade. "   

Messel t ,  178 Wi s.  2d at  330.  

¶35 Font e al so c i t es t he f our t h Al br echt  f act or ,  t he 

ext ent  t o whi ch t he j ur or s wer e f ami l i ar  wi t h t he publ i c i t y.   He 

ar gues t hat  t he cour t ' s  f i ndi ngs t hat  t he c i r cul at i on of  t he 

newspaper s was about  20, 000,  whi l e t her e wer e appr oxi mat el y 

79, 000 pot ent i al  j ur or s i n t he ar ea,  show t hat  a " s i gni f i cant  

per cent age"  of  pot ent i al  j ur or s wer e i nf l uenced by t he 

publ i c i t y.   We do not  r el y on speci f i c  per cent ages t o det er mi ne 

whet her  t her e was pr ej udi ce;  however ,  a s i gni f i cant  number  of  

pot ent i al  j ur or s coul d have been exposed t o t he publ i c i t y.   Thi s 
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ext ensi veness f act or  does not  wei gh heavi l y i n our  det er mi nat i on 

because of  t he c i r cui t  cour t ' s  use of  voi r  di r e,  whi ch we 

descr i be bel ow.  

¶36 Fi nal l y,  Font e ar gues t hat  voi r  di r e,  whi ch i s  

ment i oned i n t he t hi r d and f i f t h Al br echt  f act or s,  di d not  

successf ul l y sol ve t he pr obl ems r ai sed by t he publ i c i t y.   He 

ar gues t hat  t he ef f ect s of  t he publ i c i t y wer e not  el i mi nat ed 

because f i ve of  t he t wel ve j ur or s sai d ei t her  t hat  t hey had r ead 

about  t he case or  t hought  t hey had r ead somet hi ng about  t he 

case.   Font e al so st at es t hat  f our  of  hi s f i ve per empt or y 

chal l enges wer e used on pot ent i al  j ur or s who had r ead about  t he 

case.  

¶37 Af t er  exami ni ng t he t r anscr i pt  of  voi r  di r e,  we ar e 

sat i sf i ed t hat  i t  ensur ed an i mpar t i al  j ur y.   The ci r cui t  cour t  

i ndi v i dual l y quest i oned pot ent i al  j ur or s about  whet her  t hey had 

seen cover age of  t he case and whet her  i t  t ai nt ed t hei r  abi l i t y  

t o be i mpar t i al .   The cour t  excused el even pot ent i al  j ur or s who 

sai d t hey had f or med an opi ni on about  t he case,  t en of  whom had 

been exposed t o pr et r i al  publ i c i t y.   The cour t  st at ed i t  must  

" er r  on t he si de of  caut i on"  and " be on t he saf e s i de"  i n 

excusi ng pot ent i al  j ur or s who wer e uncer t ai n whet her  t hey coul d 

be i mpar t i al .   I n addi t i on,  as we ment i oned i n our  di scussi on on 

t he i nf l ammat or y nat ur e of  t he publ i c i t y,  supr a ¶¶32- 33,  t he 

cour t  di smi ssed f our  j ur or s who had r ead ar t i c l es publ i shed 

shor t l y bef or e t he t r i al  ment i oni ng syr i nges f ound i n t he r oom 

Font e or i gi nal l y occupi ed because t he cour t  deci ded such 

evi dence woul d be pr ej udi c i al .   Ther ef or e,  we concl ude t hat  voi r  
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di r e was pr oper l y empl oyed by t he c i r cui t  cour t  t o pr oduce an 

i mpar t i al  j ur y.  

F.  Const i t ut i onal i t y of  Wi s.  St at .  § 940. 09 

¶38 Fi nal l y,  Font e chal l enges11 t he const i t ut i onal i t y of  

Wi s.  St at .  § 940. 09,  " Homi ci de by i nt oxi cat ed use of  vehi c l e or  

f i r ear m, " 12 ar gui ng t hat  t he st at ut e unconst i t ut i onal l y r el i eves 

t he St at e of  t he bur den of  pr ovi ng beyond a r easonabl e doubt  a 

causal  connect i on bet ween a def endant ' s i nt oxi cat i on and t he 

deat h by r equi r i ng t he St at e t o pr ove onl y t hat  oper at i on by an 

i nt oxi cat ed dr i ver  caused t he deat h.   He asks t hat  we over r ul e 

our  deci s i on i n St at e v.  Cai bai osai ,  122 Wi s.  2d 587,  363 N. W. 2d 

                                                 
11 The cour t  of  appeal s st at ed t hat  Font e abandoned t hi s 

i ssue i n hi s r epl y br i ef .   St at e v.  Font e,  No.  2003AP2097- CR,  
unpubl i shed sl i p op.  at  2 n. 1 ( Wi s.  Ct .  App.  Aug.  4,  2004) .   I n 
hi s r epl y br i ef  bel ow,  Font e st at ed " [ b] ot h par t i es agr ee t hat  
t hi s cour t  i s  bound by St at e v.  Cai bai osai ,  122 Wi s.  2d 587,  363 
N. W. 2d 574 ( 1985) ,  whi ch uphel d t he const i t ut i onal i t y of  Wi s.  
St at .  § 940. 09.   Onl y t he supr eme cour t  has t he aut hor i t y t o 
over r ul e Cai bai osai ,  and t hus,  no r epl y t o t he st at e' s br i ef  i s  
war r ant ed her e. "   On appeal  her e,  bot h par t i es agr ee t hat  Font e 
abandoned hi s ar gument  onl y wi t h r espect  t o t he cour t  of  appeal s 
and pr oper l y r ai sed t he i ssue her e.  

12 Wi sconsi n St at .  § 940. 09 st at es i n r el evant  par t :  

Homi ci de by i nt oxi cat ed use of  vehi c l e or  
f i r ear m.   ( 1)  Any per son who does any of  t he f ol l owi ng 
i s gui l t y of  a Cl ass B f el ony:  

( a)  Causes t he deat h of  anot her  by t he oper at i on 
or  handl i ng of  a vehi c l e whi l e under  t he i nf l uence of  
an i nt oxi cant .  

( b)  Causes t he deat h of  anot her  by t he oper at i on 
or  handl i ng of  a vehi c l e whi l e t he per son has a 
pr ohi bi t ed al cohol  concent r at i on,  as def i ned i n 
s.  340. 01( 46m) .  
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574 ( 1985) ,  wher e we r ej ect ed t hi s pr eci se ar gument .   We decl i ne 

t o do so.   Whi l e t he doct r i ne of  st ar e deci s i s " cont empl at es 

t hat  under  l i mi t ed c i r cumst ances a cour t  may over r ul e out dat ed 

or  er r oneous hol di ngs, "  Cook v.  Cook,  208 Wi s.  2d 166,  186,  560 

N. W. 2d 246 ( 1997) ,  our  r easoni ng i n Cai bai osai  i s  sound.   I n 

Cai bai osai  we st at ed:  

The l egi s l at ur e has det er mi ned t hat  combi ni ng t he 
oper at i on of  a mot or  vehi c l e wi t h bei ng i n an 
i nt oxi cat ed st at e i s conduct  whi ch i s mal um pr ohi bi t um 
and i s per vasi vel y ant i soci al .  Si nce t he conduct  i s 
consi der ed i nher ent l y evi l ,  i t  concept ual l y cannot  be 
di v i ded i nt o por t i ons whi ch ar e bad and por t i ons whi ch 
ar e not  bad.  Sect i on 346. 63,  St at s. ,  ent i t l ed 
" Oper at i ng under  t he i nf l uence of  i nt oxi cant s"  i s 
v i ol at ed by a per son who,  one,  oper at es a mot or  
vehi c l e,  and t wo,  i s at  t he t i me under  t he i nf l uence 
of  an i nt oxi cant .  The commi ssi on of  t he of f ense does 
not  r equi r e any er r at i c or  negl i gent  dr i v i ng.  Because 
dr i v i ng under  t he i nf l uence of  an i nt oxi cant  i s mal um 
pr ohi bi t um i t  i s  i mpossi bl e t o separ at e t he 
i nt oxi cat i on f r om t he dr i v i ng or  t he dr i v i ng f r om t he 
i nt oxi cat i on.  The r esul t  i s  t he pot ent i al l y  l et hal  and 
i l l egal  combi nat i on of  dr i v i ng whi l e i nt oxi cat ed.  

Sect i on 940. 09,  St at s. ,  r equi r es t hat  t he 
pr osecut i on pr ove and t he j ur y f i nd beyond a 
r easonabl e doubt  a causal  connect i on bet ween t he 
def endant ' s unl awf ul  conduct ,  oper at i on of  a mot or  
vehi c l e whi l e i nt oxi cat ed,  and t he vi ct i m' s deat h.  The 
st at ut e does not  i ncl ude as an el ement  of  t he cr i me a 
di r ect  causal  connect i on bet ween t he f act  of  
def endant ' s i nt oxi cat i on,  concept ual i zed as an 
i sol at ed act ,  and t he vi ct i m' s deat h.  Under  t hi s 
st at ut e t her e i s an i nher ent l y danger ous act i v i t y i n 
whi ch i t  i s  r easonabl y f or eseeabl e t hat  dr i v i ng whi l e 
i nt oxi cat ed may r esul t  i n t he deat h of  an i ndi v i dual .  
The l egi s l at ur e has det er mi ned t hi s act i v i t y so 
i nher ent l y danger ous t hat  pr oof  of  i t  need not  r equi r e 
causal  connect i on bet ween t he def endant ' s i nt oxi cat i on 
and t he deat h.  
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Cai bai osai ,  122 Wi s.  2d at  593- 94.   We af f i r m Cai bai osai  and 

r ej ect  Font e' s ar gument  t hat  § 940. 09 i s unconst i t ut i onal .  

I I I .  CONCLUSI ON 

¶39 We concl ude t he f ol l owi ng:   ( 1)  t he j ur y i nst r uct i on 

t hat  was gi ven f or  chemi cal  t est s of  i nt oxi cat i on di d not  deny 

Font e of  a f ai r  t r i al ;  ( 2)  t her e was suf f i c i ent  evi dence i n t he 

r ecor d t hat  Font e was oper at i ng t he boat  at  t he t i me of  t he 

acci dent  t o suppor t  t he convi c t i on;  ( 3)  Font e was not  deni ed 

ef f ect i ve assi st ance of  counsel ;  ( 4)  t he deci s i on t o deny 

Font e' s mot i on f or  change f or  venue due t o pr et r i al  publ i c i t y 

was appr opr i at e;  and ( 5)  Wi s.  St at .  § 940. 09 i s const i t ut i onal .   

Because we have r ul ed agai nst  Font e on each i ssue,  we r ever se 

t he cour t  of  appeal s and r emand t he case t o t he c i r cui t  cour t  

wi t h di r ect i ons t o r ei nst at e Font e' s convi ct i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded wi t h di r ect i ons.  

¶40 N.  PATRI CK CROOKS,  J. ,  di d not  par t i c i pat e.  
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