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No. 2003AP2097-CR
(L.C. No. 2001CF306)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent-Petitioner, FI LED
V. JUN 15, 2005
Peter A. Fonte, Cornelia G dark

Clerk of Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded with directions.

11 PATI ENCE DRAKE ROGGENSACK, J. The State seeks review
of a court of appeals decision reversing the conviction of Peter
Fonte for hom cide by intoxicated operation of a vehicle under
Ws. Stat. § 940.09 (2001-02),! after a boating accident that

resulted in the death of one of Fonte's friends. The five

L' Al further references to the Wsconsin Statutes are to
t he 2001-02 version unl ess ot herw se not ed.
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i ssues presented on appeal? are: (1) whether the jury
instruction that was given for chemcal tests of intoxication
denied Fonte of a fair trial; (2) whether there was sufficient
evidence in the record that Fonte was operating the boat at the
time of the accident to support the conviction; (3) whether
Fonte was denied effective assistance of counsel; (4) whether
Fonte's notion for change of venue due to pretrial publicity
should have been granted, and (5) whether § 940.09 is
constitutional. Because we rule against Fonte on each issue, we
reverse the court of appeals and renmand the case to the circuit
court with directions to reinstate Fonte's conviction.
| . BACKGROUND

12 This case arose from a boating accident on Geneva Lake
on July 16, 2001. Several days before, Fonte and a group of
friends had gathered for a concert at Al pine Valley. The group
stayed in the area, and on the day of the accident, they rented
a notorboat to spend a day on the | ake. The group included
Fonte, Traci Paladino, Chad Mattingly, Lee Bovarnick, Kelly
Pl ef f ner and Chri st opher G bbs.

13 Wiile they were out on the |ake, at |east four people
junped into the water to swim including Paladino, Pleffner and

G bbs. Pleffner testified that the notor was idling and the

2 The court of appeals ruled on the jury instruction issue
and did not consider the other issues. Both parties have
briefed all the issues, and rather than remand to the court of
appeals for consideration of the issues it did not discuss, we
address them See State v. Johnson, 153 Ws. 2d 121, 124-26
449 N.W2d 845 (1990).
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boat was drifting while they swam Pleffner saw the boat com ng
toward her when it was approximately five feet away. She
attenpted to dive below the surface of the water to avoid the
boat, but felt the bottom of the boat scrape her side. When
Pleffner resurfaced, she saw Gbbs and heard soneone ask,
"Where's Traci?" Pleffner then noticed there was blood in the
wat er . Several nenbers of the group junped in the water to
search for Paladino. Shortly thereafter the Water Safety Patr ol
arrived and a dive teamtook up the search.

14 Walworth County sheriff's deputies took the group to

the Cty of Lake Geneva Police Departnent where officers

separated them for individual questioning. Wal worth County
Deputy  Sheriff Jeffery Patek interviewed Fonte. Font e
identified hinself as Anthony M chaels. Patek snelled

intoxicants comng from Fonte and noticed that his eyes were
bl oodshot and his speech was inpaired. Pat ek asked Fonte if he
had been drinking and Fonte stated that he had not. Pat ek
performed the horizontal gaze nystagnus test on Fonte, and based
on the results of this test, Patek concluded that Fonte was
"under the influence of intoxicants." Fonte was given a
breat hal yzer test that registered an al cohol content of .06% at
approximately 9:00 p. m

15 Pat ek asked Fonte if there was anything Fonte needed
to tell him Fonte told Patek that when the sw nmers junped
into the water he believed he had put the boat into neutral.
Fonte then stated that he stood up fromthe controls and wal ked
away. Pat ek pl aced Fonte under arrest and Fonte submtted to a

3
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bl ood draw at approximately 10:42 p.m Anal ysis of his blood
showed hi s bl ood al cohol content was then .052%

16 Fonte was charged with hom cide by the operation of a
vehicle while under the influence of an intoxicant and with a
prohi bited al cohol concentration (PAC) contrary to Ws. Stat.
8§ 940.09(1) (a) and (b).3 Pal adino's body was recovered
approximately five nonths after the accident and the parties
stipulated that the boat propeller caused her death.

17 Fonte noved to change venue due to extensive pretria
publicity that he argued would prejudice the jury if selected in
Wal wort h County. The court denied the notion for a change of
venue, and stated that a fair trial could be achieved through
careful screening of the jury.

18 The trial began March 11, 2002 and resulted in Fonte's
convi ction. The circuit court? inposed a 25-year bifurcated

sentence, consisting of seven years of confinenent and 18 years

of extended supervision. Fonte noved for post-conviction
relief, alleging several errors at trial. The court denied the
not i on. On appeal, the court of appeals reversed Fonte's

conviction based on its conclusion that the jury instruction

regarding chemcal tests for intoxication was msleading, and

3 The information added a count of obstruction, to which
Fonte pled guilty, and counts of injury to another person by
operation of a notorboat while under the influence and with a
pr ohi bi t ed bl ood al cohol cont ent under W s. St at .
88 30.681(2)(a) and (b) and 30.80(6)(a) and (b).

“* At the trial held in Walworth County Gircuit Court, Judge
Robert J. Kennedy presiding.
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remanded to the circuit court for a new trial. The State
appealed the reversal, and both sides briefed the renaining
i ssues that the court of appeals did not decide.
[1. DI SCUSSI ON

A Standard of Revi ew

19 Fonte raises five issues, each of which has its own
standard of review Regarding the jury instruction issue, a
circuit court has broad discretion in deciding whether to give a
particular jury instruction. A court nust exercise its
discretion to "fully and fairly informthe jury of the rules of
| aw applicable to the case and to assist the jury in nmaking a

reasonabl e analysis of the evidence." State v. Coleman, 206

Ws. 2d 199, 212, 556 N WwW2d 701 (1996) (citation omtted).
However, we independently review whether a jury instruction is
an accurate statenment of the law applicable to the facts of a

gi ven case. State v. Goth, 2002 W App 299, 98, 258 Ws. 2d

889, 655 N.W2d 163.

10 In reviewwng the sufficiency of +the evidence to
support a conviction, we do not overturn a jury's verdict
"unl ess the evidence, viewed nost favorably to the state and the
conviction, is so lacking in probative value and force that no
trier of fact, acting reasonably, could have found guilt beyond

a reasonable doubt.”" See State v. Poellinger, 153 Ws. 2d 493

507, 451 N.W2d 752 (1990).
11 The standard of review for ineffective assistance of
counsel's conponents of deficient performance and prejudice

present m xed questions of law and fact. State v. Johnson, 153

5
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Ws. 2d 121, 127, 449 N.W2d 845 (1990) (citing Strickland v.

Washi ngton, 466 U. S. 668, 698 (1984)). A circuit court's
findings of historic fact, "the wunderlying findings of what
happened,” wll not be overturned unless clearly erroneous.

State v. Pitsch, 124 Ws. 2d 628, 634, 369 N.W2d 711 (1985)

Questions of whether counsel's performance was deficient and
prejudicial are questions of |aw we review de novo. |d.

12 "We review [a circuit] court's denial of [a] change of
venue notion under the erroneous exercise of discretion

standard. " State v. Albrecht, 184 Ws. 2d 287, 306, 516 N W2d

776 (Ct. App. 1994). However, we independently evaluate the
circunstances "'to determne whether there was a reasonable
i kelihood of comunity prejudice prior to, and at the tine of,
trial and whether the procedures for drawing the jury evidenced
any prejudice on the part of the prospective or enpaneled

jurors."" 1d. (quoting State v. Messelt, 178 Ws. 2d 320, 327-

28, 504 N.W2d 362 (Ct. App. 1993)).
113 And finally, the <constitutionality of Ws. Stat.
§ 940.09 is a question of law that we review de novo. See

Maurin v. Hall 2004 W 100, 193, 274 Ws. 2d 28, 682 N. W2d 866.




No. 2003AP2097- CR

B. Jury Instruction

14 The State argues that the jury instruction properly
explained the law regarding chemcal tests for intoxication
under Ws. Stat. § 885.235.° W agree and therefore conclude
that the instruction did not deprive Fonte of his right to due
process of |aw.

115 "The validity of [a] jury's verdict [is affected by]

the correctness of the jury instructions.” State v. Dodson, 219

Ws. 2d 65, 87, 580 N W2d 181 (1998). "A challenge to [a
conviction based on] an allegedly erroneous jury instruction

warrants reversal and a new trial only if the error [is]

prejudicial." Fischer v. Ganju, 168 Ws. 2d 834, 849, 485
N.W2d 10 (1992). "An error is prejudicial if it probably and
not merely possibly msled the jury." Id. at 850. W wll not

reverse a conviction if the overall nmeaning comunicated by the
jury instructions was a correct statenent of the law. See State

v. Paul son, 106 Ws. 2d 96, 108, 315 N.W2d 350 (1982).

® Wsconsin Stat. § 885.235 states in relevant part:

Chem cal tests for intoxication

(3) If the sanple of breath, blood or urine was
not taken within 3 hours after the event to be proved,
evidence of the anmobunt of alcohol in the person's
bl ood or breath as shown by the chemical analysis is
adm ssible only if expert testinony establishes its
probative value and may be given prima facie effect
only if the effect is established by expert testinony.
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116 At trial, the State submtted a proposed instruction
that allowed the jury to find that Fonte had a PAC of 0.1 or
hi gher at the tinme of his operation of the boat as prima facie
evidence that he was under the influence of an intoxicant at
that tine. Fonte objected, arguing that the proposed
instruction should not be given because his bl ood draw was taken
nmore than three hours after the alleged operation. The court
concluded that Ws. Stat. § 885.235(3) allows a jury to find
that a PAC of 0.1 or higher is prima facie evidence of the
defendant being wunder the influence when expert testinony
establishes that the results of the delayed blood draw and the
test have the effect of showng the defendant's bl ood al cohol
| evel would have been 0.1 or higher at the tinme of the operation
of the notor vehicle. Accordingly, because it found that the
necessary nexus of expert opinion evidence was presented, it

gave the follow ng instruction:

Evi dence has been received that a sanple of the
defendant's breath and bl ood were taken—was taken. An
anal ysis of the sanples has al so been received. If you
are satisfied beyond a reasonabl e doubt that there was
.10% or nore by weight of alcohol in the defendant's
bl ood, or .10 grams or nore of alcohol in 210 liters
of the defendant's breath at the tinme of operation,
you may find from that fact alone that the defendant
was under the influence of an intoxicant at the tine
of the alleged operating, but you are not required to
do so.

117 Fonte argues that the jury instruction 1is not
appropriate in Ws. Stat. 8§ 885.235(3) cases because those tests
do not come wthin the requirenents of § 885.235(19q).
Subsections 885.235(1g) and (3) do differ in that under

8
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subsection (1g), chemcal test analysis is adnm ssible wthout
requiring expert testinony, while under subsection (3), chem cal
t est analysis is admssible "only if expert testi nony
establishes its probative value." Also, under § 885.235(1g)(c),
anal ysis showing that a person's PAC was 0.1 or higher is prim
facie evidence that he or she was wunder the influence of an
intoxicant or had an alcohol concentration of 0.1 or higher.
Under subsection (3), the al cohol concentration analysis "may be
given prima facie effect only if the effect is established by
expert testinony."

18 At trial, the State's expert, Casey Collins,® testified
in regard to the effect that the delayed blood draw and test
results had upon Fonte's alcohol concentration at the tinme of

the all eged operation, as follows:

Q M. Collins, the last substance on the report is
an al cohol —ethanol level, and what was that
et hanol | evel ?

A 0.052 grans per hundred mlliliters, or granms
percent .

Q And was that in his bl ood?
A Yes, that was the whol e bl ood sanple.

Q If you were to assune that this incident happened
at approximately 3:55 in the afternoon, and that
the blood sanple was taken at 10:42 in the
evening, is it possible for you to state to a

® Casey Collins testified that he is enployed by the State
of Wsconsin as the technical unit |eader of the toxicology
section of the Madison Crine Laboratory. Collins has a degree
in forensic toxicology and has tested tens of thousands of
sanpl es for the presence of al cohol.



No. 2003AP2097- CR

reasonabl e degree of professional certainty what
M. [Fonte's] blood alcohol I|evel was at 3:45,
assum ng no consunption of al cohol after 3:45?

A | would— could nake an estimate, and | would
give you a range with that estimate.

Q And how would vyou go about doing that
cal cul ation?

A | would use the average elimnation rate of a
mal e human, nultiply that elimnation rate tines
t he nunber of hours between the blood draw and
the incident, and add that on to the blood
al cohol |evel that we neasured at 10:42.

Q And is it possible for you to do that cal cul ation
now?

A Yeah, sure.

Now, there is a—there are ranges of elimnation
rates, so we nust try to—we nust conpensate for
t hat . So the low end of the range would be an
elimnation rate of .010, so that would :
[result in a concentration of] 0.122 as the |ow
end of the range.

Al right, now the higher elimnation rate .
would . . . [result in a concentration of] 0.227
so we have a range of .1 to .22, with the average
or the mddle ground being [a concentration of]
. 157 .

Q And can you state to a reasonable degree of
pr of essi onal certitude—er certainty, r at her,
using the breath test result in this case, what
his al cohol would have been as it relates to the
| egal standards of .10 at 3:45 in the afternoon,
assum ng no consunption of al cohol after 3:45?

A | would stick with my blood back extrapol ation.
| would just use that breath to see that he was

10
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in the elimnation phase. | wouldn't—am I, |
mean | can do that, nathematically. So we have
.074 at what tine? This is at 9:02, right?

Q Yes

A And the incident—so that's five, five hours and
15 mnutes since the accident? Sonebody help ne
here.

Q Yes

A Ckay, so .015 tinmes 5.25, plus .074. | come up
wth a .152.

W conclude that this testinony is sufficient to satisfy Ws.
Stat. 8§ 885.235(3) because the expert testified to a reasonable
degree of certainty what Fonte's blood al cohol |evel was at the
time of the accident. Therefore, the circuit court did not err
in giving the objected-to instruction.
C. Sufficiency of the Evidence

119 Fonte al so argues that there was insufficient evidence
at trial to prove beyond a reasonable doubt that he was the
operator of the boat at the tine of the accident. 1In evaluating
the evidence, we give all reasonable inferences to it that wll

support the verdict. See State v. DelLain, 2005 W 52, 111,

Ws. 2d __, 695 N W2d 484.

20 Both Fonte and the State point to the same evidence,
but conme to different conclusions. Three of the four people on
the boat (not including Fonte) who testified stated that they
did not see who was operating the boat at the time of the
acci dent. The fourth, Chad Mattingly, at first testified that

he did not see who was driving, but was inpeached with evidence

11
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of a prior statement he gave to police. He testified as

foll ows:

Q On the night of July the 16th, do you recall
indicating to the officer who was operating
the boat at the time of the accident?

A After sonme tinme, um vyes, | did. Un it was—Hhe
kind of, | nean, helped nme through ny statenent.
| was kind of having a tough tine getting sone
words out, and he was helping nme along and kind
of like, you know feeding ne sonme stuff and
trying to help nme get, you know, ny words out,
and | —w»e both kind of like sort of cane to the
conclusion that it had been Pete, and | kind of
just went along with it, and | should have been a
hundred percent sure; and | didn't know it was
going to escalate like this.

Q Well, vyou understand we're only interested in
what you observed and—and the truth?

Ri ght .

Ckay. Now did you—do you know who you told the
officer was driving the boat at the time of the
acci dent ?

A He or—+f | renmenber correctly, | think he m ght
of said, well—then it was sonmething like, well,
it mght have been Rabbit?’ And then | was |ike,
| don't know. And then, um | <can't really
recall what he said next, and then | guess |
agreed with him.

The other evidence inplicating Fonte as the operator was the

testinmony of O ficer Patek, who interviewed Fonte at the police

station the night of the accident. Patek testified that he
asked Fonte "if there was anything he needed to tell [him," and
Fonte becanme "enotionally upset” and "started to cry.” Font e

" There was testinony that Fonte was also known by his
ni cknanme, "Rabbit."

12
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then stated "I thought the boat was out of gear. OCh, ny God, |
t hought the boat was out of gear."” Patek further testified as
fol |l ows:

Q And what next did [Fonte] say to you?

A Un he stated that they were going down the |ake,
um that some subjects junped off the back of the
boat to go sw mm ng. He stated that he pulled
back on the controls.

Q Did he indicate then what direction the boat
began to nove at that point in tinme?

A | believe he said the boat was still going
forward at that tine.

Q Did you ask hi mwhat happened next?

A Yes.

Q VWhat did he say?

A Un that once the boat was back where he thought
it was in neutral, he had gotten up from the
controls and wal ked away.

Q And did you ask himthen what happened?

A Yes.

Q What was his response?

A The boat at that time, um continued in a sharp

or tight turn and cane back through the sw nmrers
that were in the water.

Fonte argues that this evidence is not sufficient to prove
beyond a reasonable doubt that Fonte was the operator of the
boat . He argues the evidence shows only that Fonte had been
driving the boat at sone tinme prior to the accident, but that

the jury had no way of know ng whether soneone el se had touched

13
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the controls before the accident or if it was Fonte's actions
t hat caused the accident.

121 Reviewing the evidence in the light nost favorable to
the verdict, we conclude the jury could have found beyond a
reasonable doubt that Fonte was the operator. Fonte's
statenments to O ficer Patek could be understood as an adm ssion
that his operation of the boat was responsible for the accident.
Patek's testinmony that Fonte began to get enotional and cry as
he stated, "I thought the boat was out of gear. Ch, ny God, |

t hought the boat was out of gear,"” could |lead a reasonable jury
to find that Fonte believed he was operating the boat at the
tinme of the accident and that it was his failure to put the boat
in neutral that caused the accident. Additionally, WMattingly's
grudgi ng adm ssion that he had agreed that Fonte was operating
the boat corroborates this inference. Therefore, we conclude
that the jury had sufficient evidence before it to find beyond a
reasonabl e doubt that Fonte was operating the boat at the tine
of the accident.
D. | neffective Assistance of Counsel

122 Fonte next ar gues t hat he was deni ed hi s
constitutional right to the effective assistance of counsel when
his trial counsel failed to object to evidence revealing Fonte's
alias and failed to object to evidence relating to his
lifestyle.

123 Strickland sets out the test for determ ning whether

effective assistance of counsel was deni ed:

14
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A convicted defendant's claim that counsel's
assi stance was so defective as to require reversal of
a conviction . . . has two conponents. First, the
def endant nmust show that counsel's performance was
deficient. This requires showng that counsel nade
errors so serious that counsel was not functioning as
the "counsel" guaranteed the defendant by the Sixth
Amendnent. Second, the defendant nust show that the
deficient performance prejudiced the defense. This
requires showi ng that counsel's errors were so serious
as to deprive the defendant of a fair trial, a trial
whose result is reliable. Unless a defendant nakes
both showi ngs, it cannot be said that the conviction
: resulted from a breakdowmn in the adversary
process that renders the result unreliable.

Strickland, 466 U S. at 687. We have adopted the Strickland

test. See Johnson, 153 Ws. 2d at 127. W have al so expl ai ned,

"Review of counsel's performance gives great deference to the
attorney and every effort is made to avoid determ nations of
i neffectiveness based on hindsight." 1d. "Rather, the case is
reviewed from counsel's perspective at the tinme of trial, and
the burden is placed on the defendant to overcone a strong
presunption that counsel acted reasonably wthin professional

norns.” 1d. (citing Strickland, 466 U S. at 687). I n addition

to deficient performance, a defendant nust prove that the
defense was prejudiced, so that the defendant was denied a fair

trial with a reliable result. Id. (citing Strickland, 466 U.S.

at 687).

1. Use of an alias

24 Fonte clains his counsel's performance was deficient
because she failed to object to repeated references to Fonte's
use of the alias, "Anthony Mchaels,"” which Fonte enployed upon

his arrest and at his first court appearance. The use of this

15
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alias led to an obstruction charge, to which Fonte pled guilty
on the first day of trial. Fonte points us to nunerous places
in the record where the prosecutor, in the course of exam ning
Fonte's friends, referred to Fonte as Mchaels and asked themif
they knew Fonte's real nane before the accident. They responded
that they did not, but rather, knew him as Anthony M chaels or
"Rabbit." Law enforcenment w tnesses also testified that Fonte
identified hinself as Mchaels on the day of the accident.

25 Fonte argues that "[p]rudent defense counsel would

have objected to the state's use of Fonte's alias," that the use
of an alias was irrelevant to the charges, and that it was
prejudicial because "[c]rimnals, not innocent people, use
al i ases. Peopl e who have an alias are hiding sonmething." The
State argues that Fonte was known to many of the w tnesses as
M chaels, and calling him Mchaels at trial was the natural
result of comunicating with wtnesses who knew Fonte as
M chael s. In addition, at the post-conviction notion hearing
regarding ineffective assistance, Fonte's trial counsel stated
that she was concerned that the use of the alias mght confuse
or prejudice the jury, but "believed that it was a better
decision to have the State bring it out and us explain later
that this was a nane who all of his friends knew himas." She
also said that she and Fonte had agreed to proceed this way
because it would have been difficult to examne wtnesses who
knew Fonte as M chael s without using the nanme they knew.

26 In denying the post-conviction notion, the circuit
court stated "it would have been a tactical nightmare . . . to

16
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try to avoid the use of the [alias]" and that efforts to avoid
all nmention of the nanme by counsel and in exhibits would have
been confusing to the jury to the point of possibly being a
ground for post-conviction relief had they proceeded that way.

127 We are not persuaded by Fonte's argunents, but rather
agree with the circuit court. Trial counsel's explanation of
her reasons for permtting the use of the alias, which was
reached after consultation with Fonte, is reasonable. G ven
that Fonte was known by different nanes to different w tnesses,
having the alias known avoided confusion for the jury. W also
note that the nature of this crime, which arose from an acci dent
rather than a preneditated desire to injure soneone, mnakes the
argunent that "only crimnals wuse aliases" |ess persuasive,
because intent was not an el enent of this crine.

2. Evi dence of lifestyle

28 The testinobny the State presented of Fonte's lifestyle
forms an additional basis for Fonte's claim of ineffective
assi stance of counsel. Fonte argues that testinony painted an
unflattering view of him by show ng that: (1) he and his
friends were in town to hear a concert by Phil Lesh, bass player
for the Gateful Dead, a band whose followers are w dely known
as "Dead Heads;" (2) he had attended nore than fifty concerts
over the previous one to tw years; (3) his group of friends
knew each other only by first nanes or nicknanes; and (4) the

group had all slept together in one hotel room the night before

17
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the accident.® Fonte argues this evidence paints himas a person
who either does not have a job or has little responsibility and
is nmore likely to abuse drugs or al cohol.

129 We conclude that Fonte's argunments regardi ng testinony
about his lifestyle are unpersuasive. W agree with the circuit
court and Fonte's trial counsel that testinony concerning the
group of friends frequently attending concerts IS not
prejudicial to Fonte. W agree that the jury, after hearing
this evidence, would not necessarily interpret it as Fonte
ar gues. There is little reason to think Fonte was unenpl oyed
based on the fact that he traveled to fifty concerts. \Wile we
agree that drug abuse and al cohol abuse have been reported as
having occurred at rock concerts, Fonte fails to show how this
point, given other evidence® raised against himin the circuit
court, is sufficient to undermne our confidence that Fonte
received a fair trial with a reliable verdict. Accordingly, we
reject Fonte's argunent that he was denied effective assistance

of counsel.

8 Fonte also cites to a comment nade by the prosecution that
Fonte created a crimnal record as he foll owed bands around the
country. This comment was made at Fonte's initial appearance
regarding bail, not in front of the jury. Therefore, it is not
rel evant to our discussion.

® The jury heard unrefuted testinony that Fonte had a bl ood
al cohol level at the tine of the accident of at |east 0.122.

18
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E. Change of Venue

130 Fonte argues the circuit court erred in denying a
change of venue. He contends he submtted enough evidence to
show the pretrial publicity would prevent a fair trial 1in
Wal wort h County.

131 In making our evaluation of the publicity, we consider

the follow ng factors:

(1) the inflammatory nature of the publicity; (2) the
timng and specificity of the publicity; (3) the
degree of care exercised, and the anmount of difficulty
encountered, in selecting the jury; (4) the extent to
which the jurors were famliar with the publicity; (5)
the defendant's wutilization of perenptory and for
cause chal | enges of jurors; (6) t he State's
participation in the adverse publicity; (7) the
severity of the offense charged; and (8) the nature of
t he verdict returned.

Al brecht, 184 Ws. 2d at 306. Fonte supplied the circuit court
with 44 newspaper articles'® from area newspapers dated July 17
2001 to January 10, 2002, focusing on the first, second and
fourth Al brecht factors. He argues that the voir dire process
did not <cure the jury of the prejudicial effect of that

publicity.

10 shortly before the trial, newspaper articles were
publ i shed stating that syringes, one of which had Fonte's DNA on
it, were found in the hotel room Fonte had occupi ed. The tria
court ruled that this evidence was irrelevant and prejudicial
and thus ruled it inadmssible at trial. This is the kind of
evidence that <could be considered inflammtory, but as we
explain in our discussion of the voir dire process below {37,
the court dism ssed all potential jurors who said they had read
about the case in the tine imediately preceding the trial, and
therefore m ght have seen these articles.
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132 Wth regard to the first factor, the inflamuatory
nature of the publicity, we note that objective, factual, non-

editorial reporting is not prejudicial. Briggs v. State, 76

Ws. 2d 313, 327, 251 N.W2d 12 (1977).

A court looking to the inflanmmatory nature of the
publicity should be primarily concerned wth the
manner in which the information was presented.
Uneditorialized news of an informational nature may
i nform possible nmenbers of a jury, but this does not
necessarily make the information objectionable. News
reports becone objectionable when they editorialize,
anount to "rabble rousing” or attenpt to influence
public opinion against a defendant.

ld. At the notion hearing, Judge Kennedy st at ed:

| don't see the publicity as being unduly prejudicial

.o nor dol find it even inflammatory. It's nostly
factual about what happened. It is not . . . witten
with the intent to pillory and convict M. Fonte
before he's ever . . . before trial. It factually

reports what's happening in the courts, what evidence
has been produced at the prelimnary hearings and has
come out in public docunents that the press has access
to and which, by the way, any nenber of the public can
cone in and read too.

133 W& agree with the circuit court's characterization of
the publicity. The articles contained factual, non-editorial
reporting about the accident and the crimnal proceedings
agai nst Fonte. Sonme of the articles focused not on Fonte, but
on the search for Pal adino's body, which took several nonths to
recover. To the extent the coverage contained possibly
inflammatory elenents, such as a headline stating he had a
"history of run-ins with authorities,” a statenment calling his
record "a laundry list of crimnal activity" or a story

containing statenents about Fonte's operation of the boat, that
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coverage was offset by other factors we explain below 9134, 36-
37, such as the long tine period between the coverage and the
trial and the circuit court's effective use of voir dire. I'n
any case, we cannot characterize the publicity as "rabble
rousing" or an attenpt to influence public opinion against
Font e.

134 The second factor, the timng and specificity of the
publicity, works against the jury pool being prejudiced. Mor e
than half of the articles were published in July and August
imredi ately after the accident. Those published between
Septenber and January generally focused on either the search for
Pal adi no's body or summaries of the proceedi ngs against Fonte
The articles Fonte believes are inflammtory due to statenents
about his prior record or disputed events being asserted as fact
were published on July 25 and 26, nore than seven nonths before
the trial. The gap between these articles and the trial is such
that "the nenories and passions of readers had tinme to fade."
Messelt, 178 Ws. 2d at 330.

135 Fonte also cites the fourth Al brecht factor, the
extent to which the jurors were famliar with the publicity. He
argues that the court's findings that the circulation of the
newspapers was about 20,000, while there were approximately
79,000 potential jurors in the area, show that a "significant
per cent age” of potenti al jurors were influenced by the
publicity. W do not rely on specific percentages to determ ne
whet her there was prejudice; however, a significant nunber of
potential jurors could have been exposed to the publicity. This
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ext ensi veness factor does not weigh heavily in our determnation
because of the circuit court's wuse of voir dire, which we
descri be bel ow

136 Finally, Fonte argues that wvoir dire, which is
mentioned in the third and fifth Al brecht factors, did not
successfully solve the problens raised by the publicity. He
argues that the effects of the publicity were not elimnated
because five of the twelve jurors said either that they had read
about the case or thought they had read sonething about the
case. Fonte also states that four of his five perenptory
chal | enges were used on potential jurors who had read about the
case.

137 After examning the transcript of voir dire, we are
satisfied that it ensured an inpartial jury. The circuit court
i ndividually questioned potential jurors about whether they had
seen coverage of the case and whether it tainted their ability
to be inpartial. The court excused eleven potential jurors who
said they had fornmed an opinion about the case, ten of whom had
been exposed to pretrial publicity. The court stated it nust
"err on the side of caution" and "be on the safe side" in
excusing potential jurors who were uncertain whether they could
be inpartial. In addition, as we nentioned in our discussion on
the inflammtory nature of the publicity, supra 1132-33, the
court dismssed four jurors who had read articles published
shortly before the trial nentioning syringes found in the room
Fonte woriginally occupied because the court decided such
evidence would be prejudicial. Therefore, we conclude that voir
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dire was properly enployed by the circuit court to produce an
inpartial jury.
F. Constitutionality of Ws. Stat. 8§ 940.09

38 Finally, Fonte challenges! the constitutionality of
Ws. Stat. 8 940.09, "Homcide by intoxicated use of vehicle or

firearm"??

arguing that the statute unconstitutionally relieves
the State of the burden of proving beyond a reasonable doubt a
causal connection between a defendant's intoxication and the
death by requiring the State to prove only that operation by an
i ntoxi cated driver caused the death. He asks that we overrule

our decision in State v. Caibaiosai, 122 Ws. 2d 587, 363 N W2d

1 The court of appeals stated that Fonte abandoned this
issue in his reply brief. State v. Fonte, No. 2003AP2097-CR
unpublished slip op. at 2 n.1 (Ws. C. App. Aug. 4, 2004). In
his reply brief below, Fonte stated "[b]Joth parties agree that
this court is bound by State v. Cai baiosai, 122 Ws. 2d 587, 363
N.W2d 574 (1985), which upheld the constitutionality of Ws.
Stat. 8§ 940. 09. Only the suprene court has the authority to
overrul e Caibaiosai, and thus, no reply to the state's brief is
warranted here." On appeal here, both parties agree that Fonte
abandoned his argunment only with respect to the court of appeals
and properly raised the issue here.

12 Wsconsin Stat. § 940.09 states in relevant part:

Hom cide by intoxicated wuse of vehicle or
firearm (1) Any person who does any of the follow ng
is guilty of a Class B fel ony:

(a) Causes the death of another by the operation
or handling of a vehicle while under the influence of
an i ntoxicant.

(b) Causes the death of another by the operation
or handling of a vehicle while the person has a
prohi bited al cohol concentrati on, as defined in
S. 340.01(46n).
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574 (1985), where we rejected this precise argunent. W decline
to do so. Wiile the doctrine of stare decisis "contenpl ates
that under limted circunstances a court may overrule outdated

or erroneous holdings," Cook v. Cook, 208 Ws. 2d 166, 186, 560

N.W2d 246 (1997), our reasoning in Caibaiosai is sound. In

Cai bai osai we st ated:

The | egislature has determ ned that conbining the
operation of a notor vehicle wth being in an
i ntoxicated state is conduct which is mal um prohibitum
and is pervasively antisocial. Since the conduct is
considered inherently evil, it conceptually cannot be
divided into portions which are bad and portions which
are not bad. Section 346.63, Stats., entitled
"Operating under the influence of intoxicants" is
violated by a person who, one, operates a notor
vehicle, and two, is at the time under the influence
of an intoxicant. The conm ssion of the offense does
not require any erratic or negligent driving. Because
driving under the influence of an intoxicant is malum
prohi bitum it is i mpossi bl e to separate t he
intoxication fromthe driving or the driving from the
intoxication. The result is the potentially |ethal and
illegal conbination of driving while intoxicated.

Section  940. 09, Stats., requires that t he
prosecution prove and the jury find beyond a
reasonable doubt a causal connection between the
defendant's wunlawful conduct, operation of a notor
vehicle while intoxicated, and the victims death. The
statute does not include as an elenent of the crine a
di rect causal connection between the fact of
def endant ' s I nt oxi cati on, conceptual i zed as an
isolated act, and the victinms death. Under this
statute there is an inherently dangerous activity in
which it is reasonably foreseeable that driving while
intoxicated may result in the death of an individual
The legislature has determined this activity so
i nherently dangerous that proof of it need not require
causal connection between the defendant's intoxication
and the deat h.
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Cai bai osai, 122 Ws. 2d at 593-94. W affirm Cai bai osai and

reject Fonte's argunent that 8 940.09 is unconstitutional.
1. CONCLUSI ON

139 We conclude the follow ng: (1) the jury instruction
that was given for chemcal tests of intoxication did not deny
Fonte of a fair trial; (2) there was sufficient evidence in the
record that Fonte was operating the boat at the tine of the
accident to support the conviction; (3) Fonte was not denied
effective assistance of counsel; (4) the decision to deny
Fonte's notion for change for venue due to pretrial publicity
was appropriate; and (5) Ws. Stat. 8 940.09 is constitutional
Because we have ruled against Fonte on each issue, we reverse
the court of appeals and remand the case to the circuit court
with directions to reinstate Fonte's conviction.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded with directions.

140 N PATRICK CROCKS, J., did not participate.
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