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REVI EW of a decision of the Court of Appeals. Affirned.

1  ANN WALSH BRADLEY, J. The petitioner, Leroy Riesch,
seeks review of an unpublished decision of the court of appeals
affirming an order denying a petition for wit of certiorari.?!
Ri esch contends that the respondent, the Division of Hearings
and Appeals, acted outside its jurisdiction and contrary to
W sconsin |law by revoking his parole status. Specifically, he

clainms that such a status never existed because he was not

! State ex rel. Riesch v. Schwarz, No. 03-0920, unpublished
order (Ws. C. App. March 22, 2004) (affirm ng an order denying
a petition for wit of certiorari, entered in the circuit court
for Dodge County, Daniel W Kl ossner, Judge).
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released from physical custody and placed on parole.
Accordingly, he asserts that the State cannot revoke a status
t hat never existed.

2 Although the issue in this case is now noot as to
Ri esch, we nevertheless address the nerits of his argunent
because it is of great public inportance and arises frequently
enough to warrant a definitive decision to guide the circuit
courts. We determne that R esch had attained the status of a
parol ee after reaching his mandatory rel ease date, dspite the
fact that he was not released from physical custody. Thus, we
conclude that the Division of Hearings and Appeals did not act
outside its jurisdiction or contrary to |law when revoking his

parole status. W therefore affirmthe decision of the court of

appeal s.
I
13 In 1993, Riesch was sentenced to serve eight years in
prison under the old, indeterm nate sentencing system H s
mandatory release date was set for July 21, 1998. In

anticipation of this date, Ri esch was provided wth a copy of
parol e supervision rules on June 29, 1998.°2

14 Under his parole supervision rules, Ri esch was
required to avoid unlawful activity and conduct that was not in
the best interest of the public or his rehabilitation. He was

to abide by the rules of any detention or correctional facility

2 Qur recitation of the background of the case is based in
part upon the findings of fact of the Admnistrative Law Judge,
David R Braithwaite.
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in which he was confined. Furthernore, he was to give true and
correct information in responses to inquiries by his agent.
Ri esch refused to sign these rules.

15 Prior to his release date, Riesch's parole agent
determned that his client needed to reside at an approved
hal fway house or residence because of a need for treatnent
associated with his underlying conviction for sexual assault.
After learning that he would need to participate in treatnent
programm ng at such a facility, Riesch stated that he would not
do so. Due to this recalcitrance, a parole hold was | odged
against Riesch and he was transported on July 21, 1998, from
prison to the Dodge County Jail.

16 Upon his arrival at the jail, R esch was not
cooperative with the staff and would not provide information
regarding his nedical status. Additionally, he refused to sign
fingerprint cards after his prints were taken. Ri esch
mai ntained that it was a violation of his constitutional rights
to force himto sign anything.

17 Riesch's parole agent canme to see him on July 27,
1998, to obtain a witten or verbal statement from him
concerning his case. The agent asked that Riesch be shackl ed
before she talked to him Riesch became upset and woul d not see
the agent, as he did not want to be shackled. Consequently, he
did not give a statenment to her.

18 That sane day, Riesch's parole agent initiated a
revocati on against Riesch on grounds that he failed to have a
suitable residence, failed to cooperate with jail staff, failed

3
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to obey jail rules, and failed to give a statenent to the agent.
On Septenber 21, 1998, an Administrative Law Judge issued a
witten decision revoking Riesch's parole. The Division of
Hearings and Appeals (hereinafter "the Division") affirmed that
deci si on.

19 On May 19, 1999, Riesch filed a petition for wit of
certiorari, which was dismssed as untinely. He appeal ed, and
the court of appeals affirmed. This court then denied the
petition for review R esch's counsel filed next a petition for
wit of habeas corpus. Subsequently, the parties stipulated
that R esch's petition for wit of certiorari should be
reinstated.?®

110 After reinstating R esch's petition for wit of
certiorari, the circuit court denied the petition on the merits.

In doing so, it relied upon the Macenon cases, State ex rel.

Macenon v. MReynolds, 208 Ws. 2d 594, 561 N.wW2d 779 (C. App

1997) (Macenmon 1), and State ex rel. Macenon v. Christie, 216

Ws. 2d 337, 576 NNW2d 84 (Ct. App. 1998) (Macenon ll). Riesch

appealed, and the court of appeals summarily affirnmed the

3 Despite this stipulation, the State now asks this court to
dism ss Riesch's appeal for want of subject matter jurisdiction.
According to the State, when Riesch filed his petition for wit
of habeas corpus, he was subject only to the restraint
associated with being on probation, which was inposed in an

unrel ated case. Like the court of appeals, we decline to
address this argunent. W do so in part because this case is
noot . Additionally, we note that the record is unclear as to

the circunstances surrounding Riesch's original disposition,
that is, whether the probation inposed was for a different
sentence or whether it was part of a continuous sentence. Thus,
we choose instead to focus on the underlying issue.

4
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deci si on. It deened Macenon Il controlling. Ri esch sought

review of that decision and this court accepted his petition.
11 Since granting the petition for review in this case
we have determned that the issue presented is nmoot as to

Ri esch. "An issue is nmoot when its resolution will have no

practical effect on the underlying controversy.”" State ex rel

O son v. Litscher, 2000 W App 61, 13, 233 Ws. 2d 685, 608

N. W2d 425. R esch's issue satisfies this definition because he
has been discharged from the conviction underlying his parole
revocation, and that revocation did not delay the start of the
probationary termhe i s now serving.

112 Appellate courts generally decline to consider noot
issues but nmay do so under certain circunstances. State .
Morford, 2004 W 5, 97, 268 Ws. 2d 300, 674 N W2d 349. For
exanple, this court has held that it may decide an otherw se
moot 1issue if it is of great public inportance or arises
frequently enough to warrant a definitive decision to guide the

circuit courts. Id. (citing In re John Doe Proceeding, 2003 W

30, 119, 260 Ws. 2d 653, 660 N W2d 260). In this case, the
i ssue presented falls wthin these exceptions, and therefore, we
reach its merits.
I

113 Certiorari review for parole revocation is limted to
four questions: "(1) whether the agency stayed within its
jurisdiction; (2) whether it acted according to |law, (3) whether
its action was arbitrary, oppr essi ve or unr easonabl e,
representing its will, not its judgnment; and (4) whether the
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evi dence was such that it mght reasonably make the order or

determ nation in question.” State ex rel. Thorson v. Schwarz,

2004 W 96, 912, 274 Ws. 2d 1, 681 N.W2d 941.

114 Here, Riesch's <claim inplicates the first t wo
inquiries. He submts that the Dy vision acted outside its
jurisdiction and contrary to law in revoking his parole status
because he was not on parole at the tine of revocation.
Resolution of these matters present questions of |aw subject to

i ndependent appellate review See State ex rel. Curtis wv.

Li tscher, 2002 W App 172, 10, 256 Ws. 2d 787, 650 N. W2d 43.
11

115 Riesch's argunments in this case present a single
i Ssue. We nust determ ne whether an inmate such as Riesch can
have the status as a parolee and be subject to revocation
proceedings even though he has not been released from physical
cust ody.

116 According to Riesch, he was not a parolee at the tine
of his revocation because he was not released from physical
custody after reaching his mandatory rel ease date. He submts
that custody and parole are nutually exclusive concepts. Riesch
further contends that, because inmates nust be released on their
mandatory rel ease date, his transfer from a state correctiona
facility to a county jail on July 21, 1998, neant he was a
prisoner rather than a parolee when he commtted the acts
underlying his revocation. W address these argunents in turn.

117 R esch begins his analysis by examning the terns
"custody" and "parole.” He relies on two sentence credit cases,
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State v. Glbert, 115 Ws. 2d 371, 340 N.wW2d 511 (1983), and

State ex rel. Ludtke v. DOC 215 Ws. 2d 1, 572 NwW2d 864 (Ct.

App. 1997), for the proposition that the ternms are readily
di sti ngui shabl e, He advances t hat cust ody i nvol ves
"incarceration, or deprivation of liberty,” but that parole
pertains to "the conditional privileges of freedom and |iberty."
Ludt ke, 215 Ws. 2d at 11. Because Riesch remained in custody
at all tinmes relevant to this case, he clains that he did not
have "the conditional ©privileges of freedom and |iberty”
necessary to be consi dered parol ed.

118 Al though we agree with Riesch that custody and parole
are distinguishable in certain contexts, we reject the notion
that the terns are always mutually exclusive. A parole hold is
a classic case in point. For exanpl e, suppose Ri esch had made
it "out onto the streets" but was taken to the county jail as a
result of a violation of his parole rules. Until he went
through the proper channels, including a final revocation
hearing, he wuld possess the dual status of parolee and
prisoner. Thus, the concepts of parole and custody can and do
overl ap.

119 Riesch's next argunent is that the continuation of his
custody after reaching his mandatory rel ease date nmeant that he
was a prisoner rather than a parolee when he conmtted the acts
underlying his revocation. He relies on two cases to support

this assertion, State ex rel. Wods v. Mrgan, 224 Ws. 2d 534,

591 N.W2d 922 (C. App. 1999) and dson, 233 Ws. 2d 685.
Ri esch contends that those cases are nuch nore relevant to his

7
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factual scenario than the Mcenpon cases, upon which the |ower
courts relied.

120 According to Ri esch, t he Macenon cases are
di stingui shabl e because they provided no clear indication as to
the status of Macenon as a "prisoner” or a "parolee" at the tine
of his refusal to follow the rules of the Departnment of
Corrections (DOC). In the alternative, Riesch acknow edges that
there may be a conflict between Macenon and the Wods and d son
cases. He therefore asks this court to make clear that Mcenon
was "effectively reversed" insofar as it conflicts wth Wods
and d son.

121 We are not persuaded by Ri esch's argunents. Wods and
O son are unlike the present case because the inmates in those
cases did nothing to warrant their continued detention at the
time of their mandatory rel ease date. In contrast, the inmate
in the Macenon cases, like Riesch, violated the conditions of
his parole imediately and sinultaneously with his nandatory
rel ease date. Accordingly, a parole hold was placed on him and
he was revoked, despite the fact that he was kept in continuous

cust ody. *

* Athough Riesch questions the status of Mcenon as a

parol ee, we do not. In State ex rel. Macenon v. Christie, 216
Ws. 2d 337, 338, 576 NNw2d 84 (C. App. 1998), the court of
appeal s began its opinion by stating: "Robert Macenon appeal s
froma circuit court order denying his wit of certiorari which
chal lenged his parole revocation.” Furthernore, the court
described that appeal as Macenon's "second challenge to his
revocation." 1d. Finally, it noted that in its earlier case it

had "determ ned that Macenon's parole was revoked, not denied.”
| d. at 340-41.
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122 In Wods, the inmate appealed an order denying his
petition for wit of habeas corpus. Wods had been incarcerated
at the Racine Correctional Institution and was transferred to
the Sherrer Correctional Center wupon reaching his mandatory
rel ease date. Four days after arriving at Sherrer, he nade
sexual overtures to another inmate and was placed on a parole
hold. The DOC determ ned that the Sherrer incident was a parole
vi ol ation, revoked Wods's parole, and reconmritted him to the
Raci ne Correctional Institution.

123 On appeal, Wods argued he was still a prison innmate
when the State revoked his parole. Al t hough he had signed
parole rules, was supervised by a parole agent, and was
permtted to leave the facility with his agent, the court of
appeal s agreed that Wods was a prison innate. Whods, 224 Ws.
2d at 536. Significant to the court's decision was the fact
that the conduct wunderlying Wods's parole hold took place
several days after his mandatory release. 1d. at 538-40. The
State acknow edged that the record was silent as to why Wods
was placed at Sherrer after reaching his mandatory rel ease date.
Id. at 536, n. 3.

24 In Oson, the inmate petitioned the court of appeals
for wit of habeas corpus after he was detained past his
mandat ory rel ease date. O son had been transferred from one
correctional facility to another on his rel ease date because the
DOC was unable to locate a suitable residence for him  Again,
there was no indication that A son had done anything to warrant
the continuous custody at that tine. Accordingly, the State

9
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conceded that he was entitled to release when he reached his
mandatory release date and that no statute or admnistrative
rule authorized the DOC to detain him past that point. The
court of appeals agreed. O son, 233 Ws. 2d 685, 11.

125 Unlike the inmates in Wods and O son, Riesch engaged
in conduct that warranted custody at the tinme of his nmandatory
rel ease date. Specifically, he commtted the first of the
vi ol ations underlying his parole by refusing to cooperate wth
his social worker at the Kettle Mraine Correctional Institution
(KMCI') in arranging a suitable residence plan upon his release.
This took place sinmultaneous to the date of his mandatory
rel ease, and a parole hold was imediately |odged against him?®
In its decision, the Division explained why the DOC s action was

not surprising in light of Riesch's failure to cooperate with

hi s supervi sion plan:

M. Reisch® was placed in jail on his mandatory rel ease
date because he stubbornly refused to cooperate wth
the departnent's efforts to inplenment a suitable
supervision plan. His resistance to supervision began
the very day he was given a copy of the rules of
supervision, which he refused to sign and continued
right up to the day of his release and beyond. Based
on his often stated objections to the parole planning

process, | amsatisfied that M. Reisch knew full wel

why he had been taken to jail rather than being sinply
rel eased to the conmmunity. The departnent was not
required to wait until M. Reisch commtted a crine

® Both the Administrative Law Judge and the Division found
that Riesch's violations began on his nandatory release date,
July 21, 1998, and continued through July 27, 1998.

® Throughout its decision, the Division mistakenly refers to
Ri esch as "Reisch.”

10
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before it took steps to protect the public. That is
particularly true since M. Reisch was a sex offender
who was totally rejecting active supervision. That
stubborn contenpt for the parole supervision process
could not be ignored and required active intervention
to protect the public from the risk that M. Reisch
m ght commt serious crines if he were sinply rel eased
to the comunity under his own terns. Hi s behavi or
left the departnment no real choice other than
revocation of parole and further confinenent.

26 Because Riesch's first violation occurred immediately
and sinultaneously with his mandatory release date, we find the
Macenon cases instructive. |In Macenon |, the inmate argued that
the DOC unlawfully detained him beyond his scheduled release
dat e. The DOC had issued an order to hold Macenon in custody
because of his refusal to wear an electronic nonitoring bracel et
and to participate in postconfinenent sex offender treatnent.
The court of appeals held that the DOC had authority to require
mandatory rel ease parolees to submit to an electronic nonitoring
bracel et . Macenon |, 208 Ws. 2d at 598. It further concluded
that the evidence reasonably supported the inposition of the
DOC s two conditions. 1d. at 599

127 In Mcenon |IIl, the inmate asserted, anong other

things, that he was denied the mandatory rel ease to which he was
entitled by statute. The court of appeals dismssed this claim
in summary fashion. First, it noted that Macenon's parole was
revoked, not denied, and therefore there was no factual basis

for the claim Macenmon 11, 216 Ws. 2d at 341. Second, it

rejected an argunent strikingly simlar to the one advanced by

Ri esch in this case:

11
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Macenon al so argues that "release" never took place
because he "has not been out of prison clothes

: was handcuffed and |leg shackled . . . [and] in
conti nuous confinenent wi thout Release." Wile it is
true that Mucenon has never namde it "out onto the
streets,” his release from prison was processed.

However, Dbecause he refused to wear a nonitoring
bracelet and to participate in postconfinenment sex
offender treatnent, see State ex rel. Mcenon V.
McReynol ds, 208 Ws. 2d 594, 595, 561 N.W2d 779, 780
(C. App. 1997), he was imedi ately taken into custody
for failing to abide by the conditions of parole and
taken to the Raci ne County Jail.

Id. at 341, n. 2.

128 Neither W©Macenon | nor Macenon || stand for the

proposition that a person can be revoked from parole before
being granted parole status. However, they do support the
State's claimthat a person can attain the status of a parol ee
wi thout being released from physical custody. G ven the
foregoi ng discussion, we are satisfied that Macenon rather than
Wods and O son control this case. Even if Macenon were not
controlling, however, we would still reject Riesch's claim

129 The holding Riesch seeks today is a bright-line rule
that elevates form over substance. He contends that inmates
must always be released from physical custody before any
revocation is comrenced, regardless of whether they have signed
parole rules, conplied with parole rules, or cooperated wth
their agent. In essence, he is asking for a ritual where the
DOC rel eases uncooperative inmates just outside the prison walls
on their mandatory release dates before subsequently placing
parol e holds upon them As the State succinctly stated at ora

argunent :

12
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[When your violation is instantaneous, occurring at
the sane mnute, | think it would be really a charade
to say, "well, we have to let this person go, take off
t he handcuffs, and wal k 20 paces outside of the state
correctional institution before we can slap the cuffs
on him and take him to the nearest county jail to
| odge a parole hold." | don't think that nakes any
sense.

We agr ee.

130 In the end, we are m ndful that the DOC is not free to
hold inmates indefinitely for such problens as failure to find
suitable housing on its part. O son, 233 Ws. 2d at 690.
However, we also recognize that the DOC has substantia
di scretionary authority to develop the rules and conditions for
rel ease. Macenon |, 208 Ws. 2d at 597.7 Were inmates violate
these terns imrediately and sinultaneously with their schedul ed
mandatory release dates, the DOC should be able to nmmintain
continuous custody, even though that person's status changes
from a prisoner serving a sentence to a parolee detained on a
parole hold. That is precisely what happened in both this case
and Macenon. We therefore conclude that the Division did not
act outside its jurisdiction or contrary to |aw when revoking
Ri esch's parole.

IV

31 In sum we determine that R esch had attained the

status of a parolee after reaching his nandatory rel ease date

despite the fact that he was not released from physical custody.

" There is no indication that Riesch's parole rules here
were either arbitrary or unreasonable. If they were, then the
argunments and the analysis would present a different case.

13
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Thus, we conclude that the Division did not act outside its
jurisdiction or contrary to |law when revoking his parole status.
We therefore affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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