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REVI EW of an order of the Court of Appeals. Reversed and

cause renmanded.

M1 DAVID T. PROSSER, J. The petitioner, Ralph D. Snythe
(Smythe), seeks review of an order dismssing his appeal of the
circuit court's determination that his refusal to submt to a
breath test was unreasonable and that his operating privileges
shoul d be revoked. The court of appeals denied a request by
Snythe's counsel, Ralph A Kalal (Kalal), for an eight-day
extension (five working days) to file his brief and then,
applying Ws. Stat. § (Rule) 809.83(2) (1995-96),! it dism ssed
the appeal as a sanction for failure to file a brief.

12 Al though the request for extension was the first in
this case, Judge Charles P. Dykman noted that Kalal's firm had a

"long history" of requesting tinme extensions and that the court

L' Al references to the Wsconsin Statutes are to the 1995-
96 version unl ess otherw se not ed.
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of appeals, in the past, had issued "stern warnings" and taken
other actions in an attenpt to reduce such requests from the
firm Judge Dykman concluded that a schedul ed vacation over the
wi nter holidays by an associate in Kalal's office was not a
showi ng of "good cause" for the requested five-day extension
because it did not explain why 40 days was not sufficient tinme to
brief the appeal. Consequently, the court applied what it
described as its "usual sanction" for failure to file a brief -
di sm ssal . On January 9, 1998, the court of appeals refused to
reconsi der that dism ssal

13 The petitioner seeks review of the follow ng issue
Does Rule 809.83(2), pertaining to the inposition of sanctions,
allow the court of appeals to dismss a party's appeal as a
sanction against the party's counsel, based upon the conduct of
the counsel in other cases not involving the party and occurring
in the past? W conclude that a court of appeals decision to
dismss an appeal nay be reversed when there is conpelling
evi dence that that court based its decision, in part, on the past
practices of counsel in unrelated matters. Because the court
based its decision in this case partly on past, unrelated
extension practices by Attorney Kalal, we reverse the order and
remand the case for reconsideration.

FACTS AND PROCEDURAL HI STORY

14 On January 18, 1997, Ralph Snythe was stopped for
operating a notor vehicle while wunder the influence of an
intoxicant. He refused to submt to a test of his breath, and as

a result, a refusal hearing was held in Sauk County on June 12,
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1997, under Ws. Stat. 8§ 343.305. On Cctober 15, 1997, Snythe's
operating privileges were revoked by court order. Snyt he
appealed the order, giving tinely notice of the appeal. The
record was filed in the court of appeals on Novenber 17, 1997
and the opening brief for this appeal was due on Decenber 29
1997. Ws. Stat. § (Rule) 809.19.7

15 On the due date, Snythe's counsel, Ralph Kalal, filed a
notion to extend for five working days the tinme in which to file
the opening brief. The notion stated that the attorney assigned
responsibility for preparation of the appeal brief, Mchelle A
Tjader, was on a previously planned vacation from Decenber 25
1997, through January 4, 1998. The notion further stated that
due to the vacation, the attorney was able to conplete only a
draft of the brief prior to her schedul ed vacati on.

16 In an opinion and order dated January 2, 1998, the
court of appeals, acting through a single judge, denied the
notion to extend the tinme to file the brief and dismssed

Snythe's appeal for failure to file a brief. The court stated:

Appellant's <counsel's firm has a long history of
extension notions in this court, and we have in the
past issued stern warnings and taken other actions to
attenpt to reduce their nunber. W have noted the tol

these notions take on this court's tinme and resources.
We have advised counsel that extension notions based
on counsel's heavy workload fail to nake the show ng of
good cause required by Rule 809.82(2), Stats., when
t hey becone routine. In the past, such notions were
routine. For much of this past year, counsel's firm
has been reasonable in its requests for extensions.

2 Ws. Stat. & (Rule) 809.19(1), states in pertinent part:
"The appellant shall file a brief MAthIn 40 days of the filing in
the court of the record on appeal.
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However, we have again noted an increase in such
not i ons. That increase, conbined with this notion's
conpl ete absence of any showi ng of why the brief could
not be conpleted during the five weeks before counsel's
vacation, |leads us to conclude that good cause has not
been shown. Therefore, we deny the notion.

The court then went on to dism ss the appeal, stating, "Qur usual
sanction for failure to file an appellant's brief is dismssal."

17 On January 6, 1998, Kalal filed a renewed notion to
extend the tinme for filing the appeal brief. He advanced three
argunents. First, Kalal stated that the court was faulting Kal al
for his past requests for extension of tine. Kal al argued that
his past requests for extension had been no greater than those
requested by his opponents. He contended that in 1997, of 80
total briefs he filed, only 15 extensions of tinme were requested.

Kal al asserted that given the fact that he often files two
briefs while his opponents file one, his percentage record was
actually better than the record of his opponents in the sane
appeal s.

18 Second, Kalal argued that he woul d have been better off
under the court's internal operating procedures if he would not
have filed the nmotion to extend.® He stated that if he had not
requested an extension, the court would likely have issued a
del i nquency notice stating that he nust file a brief within five
days of issuance of the notice. According to Kalal, under this
scenari o, he would have been granted an extension and the case

woul d not have been di sm ssed.

® Ws. C. App. 1OP VI(3)(h).
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19 Finally, Kalal acknow edged that he did not provide a
sufficient factual background in his original notion for an
ext ensi on. Kalal attributed the insufficiency to the fact that
he interrupted his own famly vacation to draft the notion and
that his children were present in his office while he drafted the
not i on.

10 The court of appeals, in an order dated January 9,
1998, denied Kalal's renewed notion to extend and confirned the
order of dism ssal. The court of appeals stated that opposing
parties filed an equal nunber of requests for tinme extensions
because they were generally prosecution offices with |limted
budgets and no control over their dockets. The court also stated
that since Kalal had control over his caseload and budget, he
should be able to conduct his business in a manner that did not
undul y burden the court of appeals.

11 In addition, the court explained that a delinquency
notice is a statenent of forbearance from inposing a sanction
whi ch the court m ght otherw se inpose; it is not an extension of
tine. The court stated, "The fact that we refrain from
i mredi ately inposing sanctions in the normal case does not nean
that we nust do so in the abnormal case."”

112 Finally, the court noted that the renewed notion added
little information and therefore failed to denonstrate good cause
for an extension. The court of appeals thus denied Kalal's
renewed notion to extend the tine to file the appellant's brief.

113 This court granted Snythe's petition for review on the

i ssue whether Rule 809.83(2) allows the court of appeals to
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dismss a party's appeal as a sanction agai nst counsel based upon
t he conduct of counsel in other cases not involving the party and
occurring in the past.
STANDARD OF REVI EW

14 This <controversy involves the court of appeals’
di scretionary act of dismssing an appeal for failure to file a
brief. The Suprenme Court "will ordinarily refrain fromreview ng
a discretionary determ nation of the court of appeals.” State v.
McConnohie, 113 Ws. 2d 362, 369, 334 N.W2d 903 (1983). "1 f
this court does review, we mnust review the court of appeals’
deci sion as we woul d any other exercise of discretion.” State v.
Johnson, 149 Ws. 2d 418, 429, 439 N W2d 122 (1989), confirned
on reconsideration, 153 Ws. 2d 121, 449 N.W2d 845 (1990). A

reviewing court will sustain a discretionary decision if it finds
that that the lower court (1) examned the relevant facts, (2)
applied a proper standard of law, and (3) used a denonstrative
rational process in reaching a conclusion that a reasonabl e judge

could reach. See Loy v. Bunderson, 107 Ws. 2d 400, 414-15, 320

N.W2d 175 (1982). A reviewng court wll not sustain a
di scretionary decision if the decision is based upon an inproper
standard of law, for that would constitute an erroneous exercise
of discretion.
ANALYSI S
l.

115 This case presents a clash between two conpeting

interests: a litigant's right to appeal and an appellate court's

right to manage its heavy casel oad.
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16 The right to appeal the final judgnent of a circuit
court is an inportant right. For a crimnal defendant, the right

to appeal has been characterized as "absolute," State v. Perry,

136 Ws. 2d 92, 98, 401 N W2d 748 (1987), because it 1is
guaranteed by the Wsconsin Constitution. Ws. Const. art. I,
§ 21(1).* In other situations, the right to appeal is governed

by statute. See State v. Newran, 162 Ws. 2d 41, 46, 469 N w2ad

394 (1991): State v. Rabe, 96 Ws. 2d 48, 59, 291 N.W2d 809
(1980) .

17 Before the creation of the court of appeals, appeals
from the circuit court were reviewed in the Wsconsin Suprenme
Court. By the m d-1970s this court was swanped wth cases. I n
April 1977, the people amended the Wsconsin Constitution to
create an internedi ate appellate court, and the |egislature acted
quickly to inplenent the anendnent with | egislation. The first
twel ve judges of the court of appeals were elected in April 1978,
and the court began business the foll ow ng August.

18 Since 1978, Ws. Stat. 8 808.03(1) has provided that
"[a] final judgnent or a final order of a circuit court may be

appealed as a matter of right to the court of appeals unless

ot herwi se expressly provided by law. " (Enphasis added).

19 In State v. Borrell, 167 Ws. 2d 749, 778, 482 N W2d

883 (1992), this court declared that, "Once the right to appeal

“* Article I, 8§ 21(1) of the Wsconsin Constitution provides:

Wits of error shall never be prohibited, and shall be
i ssued by such courts as the |egislature designates by
| aw.
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is granted, a defendant is protected by the due process and equal
protection clauses of the Fourteenth Anmendnent. . . ." These
protections are not limted to crimnal defendants. Due process
requires that the right to appeal not be rendered neaningl ess.

Giffin v. Illinois, 351 US 12, 18 (1956). In order for an

appeal to be considered neaningful, "the party seeking review
must be afforded the right to be heard at a neaningful tinme and

in a neaningful manner." Cty of Mddleton v. Hennen, 206 Ws.

2d 347, 354, 557 N.W2d 818 (Ct. App. 1996).

20 O course, even a right guaranteed by the constitution
can be waived or squandered.

21 Today the court of appeals is the court swanped wth
cases. The court has an enornous burden. |Its casel oad has grown
tremendously in the twenty plus years since its inception. I n
1979, the court's first full year, 1,983 cases were filed with
the court of appeals.> Conbined with 809 cases carried over from
the previous year and 13 cases reinstated, the court had 2,805
cases on its docket in 1979. In 1998, the last full year for
which statistics are available, 3,577 cases were filed with the
court. Conbined with the 2,303 cases carried over from 1997, the

court had 5,880 cases on its docket in 1998.°

> Al statistical references to cal endar year 1979, unless
otherwi se noted, are to a report dated April 1, 1980, by Judge
John A. Decker, the OChief Judge of the Wsconsin Court of

Appeal s.

® Al  case statistics from calendar year 1998, unless
otherwi se noted, are from a cunulative statistical report dated
January 4, 1999, issued by Marilyn L. Gaves, COerk of the
W sconsin Court of Appeals.
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22 Four additional judges have been added to the court
since 1978; but, as one witer recently noted, "while judges and
staff have increased by only 33% over the past 20 years, the
nunber of appeals filed has increased over 300% of the expected
maxi mum nunber of appeals."’ Matthew E. Gabrys, Comment, A Shift

in the Bottl eneck: The Appell ate Casel oad Problem Twenty Years

After the Creation of the Wsconsin Court of Appeals, 1998 Ws.

L. Rev. 1547, 1567.

123 Oiginally, the special conmttee which recomended
creating the court of appeals suggested that each judge on the
court would be responsible for termnating approximtely 100
appeal s per year. Id. at 1552. This benchmark has been
substantially exceeded from the beginning. In 1979, wth 12
judges, the court of appeals termnated 1760 cases — an average
of 147 termnations per judge. In 1998, with 16 judges, the
court termnated 3,777 cases — an average of 236 term nations per
j udge.

24 Case nunbers tell only part of the story. The court of
appeal s has been overwhel ned by a torrent of notions. In 1997,
4,970 general and substantive notions were filed; 2,358 notions
were filed for cases not yet pending before the court; and 2,016
notions were filed for extensions of tinme on briefs, records,
transcripts, et cetera. In total, 9,344 notions were filed with

the court in 1997. In 1998, 4,943 general and substantive

" The expected maxi num nunber of appeals was 1200 appeals
per year.
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nmotions were filed; 2,365 notions were filed for cases not yet
pending before the court; and 2,183 notions were filed for
extensions of tinme on briefs, records, transcripts, et cetera.
In total, 9,491 notions were filed with the court during 1998.°8
Virtually all these notions required a response.

125 W are thus presented with a situation in which two
i nportant, conpeting interests have collided. On the one hand,
this court must recognize the constitutional or statutory right
of alitigant to have the litigant's appeal heard in a tinely and
meani ngf ul manner in the court of appeals. On the other hand, we
must recogni ze the heavy and overwhel m ng workl oad of the court
of appeals and permt the court to nanage its workload in an
efficient, effective manner. Wth these two conpeting interests
as a backdrop, this court nust determine if the court of appeals
reasonably exercised its discretion when the court dism ssed
Snythe's appeal as a sanction for Snythe's counsel's failure to
tinely file a brief.

126 It should be enphasized that this case is different
from a situation in which a court does not gain jurisdiction
because a party or the party's counsel fails to act in a tinely

manner . For instance, a party nust file a notice of appeal

8 Al notion statistics from cal endar years 1997 and 1998

are frominternal nenoranda dated January 5, 1998, and January 5,
1999, from Marilyn L. Gaves, Cerk of the Wsconsin Court of
Appeals, to the judges of the Court of Appeals. Each neno
summari zed and totaled from the preceding year the nonthly data
on notions contained in the clerk's nonthly statistical reports
on the court of appeals. These nonthly reports are public
docunent s. Current nonthly reports can be found on the court's
website: ww. courts.state.w . us.

10
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within 45 days of entry of judgnent if witten notice of the

judgment is given within 21 days of the judgnent. Ws. Stat

8 (Rule) 808.04(1). Wsconsin Stat. 8 (Rule) 809.10(1)(b)
provi des that: "The filing of a tinely notice of appeal is
necessary to give the court jurisdiction over the appeal."” If a

party fails to file a notice of appeal within the tinme specified
by 8§ 808.04(1), the court does not have jurisdiction over the
case and has no discretion whether to accept the appeal.® In
that situation, the court does not exam ne who should be faulted
for the tardy filing or whether the litigant had good cause.

27 This case involves a discretionary decision by the
court of appeals. It does not involve the jurisdiction of the
court. In fact, the relevant statute specifically provides that
jurisdiction is not affected by a party's failure to follow
procedural rules. Wsconsin Statute 8 (Rule) 809.19 requires an
appellant to file a brief within 40 days of filing in the court
of the record on appeal. The Rules of Appellate Procedure

further provide:

Failure of a person to conply with a requirenent of
these rules, other than the tinmely filing of a notice
of appeal or cross-appeal, does not affect the
jurisdiction of the court over the appeal but is
grounds for dism ssal of the appeal, summary reversal,
striking of a paper, inposition of a penalty or costs
on a party or counsel, or other action as the court
consi ders appropri ate.

°® For another situation in which jurisdiction was not
acquired because of late filing, see McDonald Lunber Co. v. WSs.
Dept. of Revenue, 117 Ws. 2d 446, 344 N.W2d 210 (1984).

11
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W sconsin Statute 8 (Rule) 809.83(2). Because this case does not
invol ve an untinely notice of appeal, dism ssal of the appeal for
failure to file a brief by the due date involves discretion, not
jurisdiction.

28 Section 809.83(2) sets out a variety of sanctions to
address a litigant's failure to follow the appellate rules.
These include di sm ssal of the appeal, sunmary reversal, striking
of a paper, inposition of a penalty or costs on a party or
counsel, or other actions as the court considers appropriate.

29 Dismissal with prejudice is a drastic sanction.' In

Hudson Diesel, Inc. v. Kenall, 194 Ws. 2d 531, 542, 535 N. W2d

65 (Ct. App. 1995), the court of appeals declared that "Because
di sm ssal of a conplaint termnates the litigation w thout regard
to the nerits of the claim dismssal is an extrenely drastic
penalty that should be inposed only where such harsh neasures are
necessary." Dism ssal of a conplaint and dism ssal of an appeal
are not the sane and may not entail identical justifications.

Nonet hel ess, dismssal of an appeal represents an abrupt
termnation of litigation and in many cases it inposes a finality
to both issues and clains. For that reason, it is fitting that

we adopt substantially simlar criteria for dismssing an appeal.

1 See 20 Jereny C. Moore et al., More's Federal Practice
8§ 303.31(3)(d) (3d ed. 1998) ("Dismssal of an appeal is a
drastic sanction that should not be inposed for mnor infractions
of the rules.”). See also Dabney v. Burrell, 67 F.R D. 132, 133
(D. Md. 1975) ("Dismssal with prejudice is a drastic sanction.
It is reserved for extrenme situations where there is conpelling
evidence of willful default."); Wight & MIller, Federal Practice
and Procedure: Cvil 8 2369, at 340 (2d ed. 1995).

12



No. 97-3191

130 In Johnson v. Allis Chalners Corp., 162 Ws. 2d 261,

470 N.W2d 859 (1991), we stated that "dismssal [of litigation]
is inproper . . . unless bad faith or egregi ous conduct can be
shown on the part of the non-conplying party." Johnson, 162 Ws.
2d at 275, citing Trispel v. Haefer, 89 Ws. 2d 725, 279 N.W2d

242  (1979). The <court also pointed to Trispel for the
proposition that dism ssal is inproper if the non-conplying party
shows a "clear and justifiable" excuse for the conduct. Johnson,
162 Ws. 2d at 276.

31 For a court to dismss an appeal under § 809.83(2),
there nust be a showing that the party or the party's attorney
has denonstrated bad faith or egregi ous conduct, or there nust be
a common sense finding that the appeal has been abandoned. I n
appropriate circunmstances, the bad faith or egregi ous conduct of
the party's attorney may be inputed to the party in order to
justify the dismissal.' However, in these unusual situations,
t he conduct of the attorney should involve the same |litigation.

132 As we noted in Johnson, a "clear and justifiable"

excuse is a defense for not conplying with the rules. Wiile we

1 The conduct of an attorney may be inputed to a client if
the client failed to act as a reasonable and prudent person in
engagi ng an attorney of good reputation, failed to rely upon the
attorney to protect his or her rights, and failed to nake a
reasonable inquiry concerning the proceedings. Char ol ai s
Breedi ng Ranches, Ltd. v. Wegel, 92 Ws. 2d 498, 514, 285 N W2d
720 (1979); \Wagner v. Springaire Corp., 50 Ws. 2d 212, 221, 184
N.W2d 88 (1971); Paschong v. Hollenbeck, 13 Ws. 2d 415, 423
108 N.W2d 668 (1961). Evidence of conplicity, cf. United States
v. Ford, 806 F.2d 769, 770 (7th Cr. 1986), or inexcusable
neglect, «cf. Charolais Breeding Ranches, 92 Ws. 2d 498,
strengthens the case against the client.

13
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cannot foresee every possible fact situation, it is difficult to
concei ve how an appellant can be guilty of bad faith or egregi ous
conduct and still have a "clear and justifiable excuse" for non-
conpl i ance.

133 In this case, there is conpelling evidence in the
record that the court relied inpermssibly, at least in part, on
Attorney Kalal's past practices in unrelated cases in dismssing
the Snythe appeal. In the court's January 2, 1998, order, the

court said in part:

We have advi sed counsel that extension notions based on
counsel's heavy workload fail to make the show ng of
good cause . . . when they becone routine. In the
past, such notions were routine. For nuch of this past
year, counsel's firm has been reasonable in its
requests for extensions. However, we have again noted
an increase in such notions. That increase, conbined
wth this notion's conplete absence of any show ng of
why the brief could not be conpleted during the five
weeks before counsel's vacation, l|leads us to concl ude
t hat good cause has not been shown.

134 The increase in Kalal's notions for extension in
unrel ated cases was cited as the first reason why Kalal's notion
in Smythe's case was denied. This was reaffirnmed in the court's

January 9, 1998, order, in which the court said:

As stated in [the January 2 order], we denied the

notion due to appellant's counsel's long history of

extension notions in this court and the inadequate

showi ng made in this particular notion.

135 There is no evidence in the record of Snythe's
conplicity in or know edge of the delay in filing the brief nor
his involvenent in any of Kalal's previous notions for extension.

As a result, we are unable to discern fromthe record the kind

14
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of egregious conduct by the attorney which may properly be
inmputed to the client. Hence, the court applied an inproper
standard of law in its decision and we nust reverse.

136 Although we remand to the court of appeals for
reconsideration, we think it unlikely the court will find bad
faith or egregious conduct in a request for an extension of five
wor king days overlapping the New Year's weekend. Kal al ' s
original notion made a point that "No other requests for
extensions of tine have been made herein or are contenplated.™
This does not suggest the type of protracted delay or abuse that
wll justify dismssal of an appeal. Absent Kalal's nmotions in
unrel ated matters, this case does not appear to be "the abnormal
case. "

.

137 Qur reversal of the dismssal order in this case should
not be interpreted as an inpairnment of the court's power to
dism ss appeals in appropriate circunstances. Recently, we

denied a petition for review in another case, State v. Baake, 97-

3852-CR, in which the court of appeals dism ssed an appeal based
upon Baake's failure to file a brief and appendix in conpliance
wth Ws. Stat. 8 (Rule) 809. 19. In that dismssal, the court
properly utilized its power to sanction under 8 (Rule)

809.83(2).1%* This court can be expected to affirm dismssals

12 See State ex rel. Blackdeer v. Levis Tp., 176 Ws. 2d
252, 260, 500 N.WwW2d 339 (1993), for discussion of summary
reversal as a sanction for failure to file a brief.

15
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based upon bad faith, egregious <conduct, or a |litigant's
ef fecti ve abandonnent of the appeal.

138 W& will also support sanctions directed personally at
t hose attorneys whose slipshod practices abuse the system create
unnecessary work, and delay speedy justice for others. Section
(Rule) 809.83(2) invites penalties, costs, and other actions the
court considers appropriate. Subsection (1) of the statute
aut hori zes doubl e costs, damages, and reasonable attorneys fees
as sanctions available for appeals taken for the purpose of
delay, and these tough sanctions may also be applied under
subsection (2) "as the court considers appropriate.” The court
of appeals m ght consider renoving a non-conplying attorney from
the litigation. It may also wish to refer particular attorneys
to the Board of Attorneys Professional Responsibility for
di sci pli ne.

[T,

139 In remanding this case to the court of appeals, we note
that the order denying Kalal's notion and dismssing Kalal's
appeal was issued by the Presiding Judge, acting al one.

40 The Presiding Judge has a responsibility to exercise
continuous |eadership in managenent of the ~court's case
assi gnnment and processing systens and to initiate devel opnent of
policy concerning the court's internal operations. The Presiding
Judge has a duty to oversee and address the court's heavy
casel oad.

41 According to the court's internal operating procedures,

"Following filing of briefs, the Presiding Judge schedules a

16
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screeni ng conference for nenbers of the panel. . . . One-j udge
appeals are identified and assigned by the Presiding Judge.
Ws. . App. 10P VI(1) (June 13, 1994) (Enphasis added).

142 The notions judge is the judge designated by the
Presiding Judge to hear notions. In the event the notions judge
is not available, any other judge nmay consider a notion. W' s.
. App. I1OP VI(3). The notions judge "may act on all notions,
except those that reach the nerits or preclude the nerits from
bei ng reached, which can only be acted on by the panel. The
nmotions judge may direct that any notion be acted on by the
panel . The panel considers notions . . . that preclude the
merits from being reached. . . . The panel considers these
notions at regularly scheduled or specially called notions
conferences. . . ." Ws. Q. App. 1OP VI(3)(c).

43 In one-judge appeals specified in Ws. St at .
8§ 752.31(2), "Mdtions and petitions . . . are decided by one
Court of Appeals judge." Ws. C. App. 0P VI(12)(b)(June 13
1994). Standing alone, this provision explains how a single
judge can deny a notion and dism ss an appeal. But read together
with either TOP VI(1) in which assignnment of appeals is triggered
by the filing of a brief or 10P VI(3)(h) in which extension
nmotions are occasionally presented to the notions judge, the
provi sion does not meke clear how this case cane before the
Presiding Judge. The procedure ought to be clarified for future
cases.

44 Because the court based its order to dismss Snythe's

appeal in part on the past, unrelated practice of Snythe's

17
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attorney, we reverse and remand the case to the court of appeals
for reconsideration.
By the Court.—3Fhe order of the court of appeals is reversed

and the cause remanded.

18
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145 ANN WALSH BRADLEY, J. (Concurring). | agree with the
majority that the <court of appeals did not articulate a
perm ssi ble reason to dismss Snythe's appeal. Requesting a five
wor king day extension to file a brief, absent nore, does not
justify the inposition of this drastic penalty under Ws. Stat.
(Rule) 8§ 809.83(2).

146 As we said nost recently in Johnson v. Allis Chal ners

Corp., 162 Ws. 2d 261, 275-76, 470 N.W2d 859 (1991), the
sanction of dismssal is only appropriate where the record
reflects that a party's failure to conmply with a court order both
is wthout excuse and egregious. Wile Attorney Kalal's conduct
may have been w thout excuse, nowhere in the court of appeals’
dism ssal of Snmythe's appeal or in its reconsideration of that
dism ssal is there any suggestion that it was egregious.

47 Further, there is nothing in the record that would
support a finding that Attorney Kalal's conduct in this case was
egr egi ous. Even the majority opinion hesitatingly acknow edges

this when it states:

we think it unlikely the court will find bad faith or
egregi ous conduct in a request for an extension of five
wor ki ng days overl apping the New Year’s weekend. . . .
This does not suggest the type of protracted delay o
abuse that wll justify dismssal of an appeal.
Majority op. at 15-16.

148 | therefore see no point in remanding this case to the
court of appeals for the purpose of having it review the sane
record to reconsider its dismssal. Quite sinply, on this record
dismssal is not an option. There is no reason to have the

al ready overburdened court of appeals take additional tine to
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reconsider its dismssal when the answer is foreordained.
Accordingly, | would remand the case to the court of appeals to
have it consider the nerits of Snythe' s appeal.

49 | am authorized to state that CH EF JUSTI CE SH RLEY S.

ABRAHANMSON j oi ns this opinion.
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