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Pl aintiff-Respondent-Petitioner, JUN 30, 1999
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Clerk of St_Jpreme Court
Dani el G Scheidell Madison, W1

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 JON P. WLCOX, J. This is a review of a published

opinion of the court of appeals, State v. Scheidell, 220 Ws. 2d

753, 755, 584 N w2d 897 (C. App. 1998), which reversed and
remanded a judgnment and order of the circuit court for Racine
County, Honorable Emmanuel J. Vuvunas. The defendant, Daniel G
Scheidell, was found guilty by a jury of one count of attenpted
first-degree sexual assault while nmasked and one count of arned
burglary while masked. The State seeks reversal of the court of
appeal s’ newl y-established test to determne the admssibility of
other acts evidence commtted by an unknown third party which is
proffered by the accused on the issue of identity. Instead, the

State urges us to apply State v. Denny, 120 Ws. 2d 614, 357

N.W2d 12 (C. App. 1984) when an accused seeks to use such ot her

acts evidence.

12 W do not agree that Denny can be nolded to fit the

facts of this case. W also decline to adopt the court of
1
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appeal s’ new y-established test. Rat her, we conclude that our

recent decision in State v. Sullivan, 216 Ws. 2d 768, 576 N W 2d

30 (1998), provides the proper framewrk when a defendant seeks
to introduce other acts evidence that was perpetrated by an
unknown third party. Even though the circuit court failed to
apply the proper test in its denial of Scheidell’s offer of
proof, we conclude that its determnation to exclude the other
acts evidence was proper. Accordingly, we reverse the decision
of the court of appeals.?
l.

13 The facts are not in dispute. |In August 1994, Jennifer
D. began working at the Chancery Restaurant where she net
Schei del | . VWhen Jennifer and her two roommates were searching
for a new apartnment in My 1995, Scheidell remarked that two
apartnments in his building were unoccupi ed. Only one of the
apartnents was available, and Jennifer noved into the one-

bedroom studio apartment on the ground floor of the building.?

Y'In his brief, Scheidell asks this court to review the
circuit court’s ruling, which was affirmed by the court of
appeals, that Scheidell’s conparative handprint evidence was
i nadm ssi bl e. Scheidell did not, however, challenge this
decision by way of cross petition, and this court granted the
State’s petition for review as to the first issue only—the test
for admssibility of other acts evidence proffered by the
def endant . Accordingly, we wll not review the issue regarding
the relevance of the conparative handprint. Ws. Stat. 8§ (Rule)
809.62(6); State v. Wber, 164 Ws. 2d 788, 789-91, 476 N.w2d
867 (1991); and Betchkal v. WIlis, 127 Ws. 2d 177, 183 n. 4, 378
N.W2d 684 (1985)(if an issue is not raised in the petition for
review or in a cross-petition, the issue is not before us).

2 Jennifer described the apartnent as one big room divided
by archways into a kitchen, |iving room and bedroomwth a snall
bat hroom of f of the bedroom
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14 Scheidell was friendly with Jennifer, and stopped by to
chat on occasi on. Scheidell, who did work around the buil ding,
had obtained a key to Jennifer’s apartnent fromthe owner of the
bui | di ng. He had asked to keep the key to help paint her
bathroom and allowed a cable conpany enployee into Jennifer’s
apartnment while she was at worKk.

15 At 4:45 a.m, on May 20, 1995, Jennifer awoke to the
sound of the window blind falling onto her bathroom fl oor. She
wal ked into the bathroom and noted that the casenent w ndow which
she had left ajar for air was now open approxi mately one foot.

16 Jenni fer shut the window and attenpted to go back to
sleep. Approximately 30 mnutes later, Jennifer awke with a man
straddling her waist. The assailant was wearing a black, knit
ski mask with holes for the eyes and nouth, and a nylon jacket
draped around his head.

17 The assailant had pulled up her shirt, exposing her
chest, he had his hand over her nouth, and she felt an object at
her throat. When Jennifer struggled to break free, he began
hitting her in the face wwth an open hand and tried to pull off
her under pants. She was able to get one hand free and began
hitting her assail ant.

18 Jennifer testified that she could see his eyes and
bel i eved she recogni zed the assailant as Scheidell. She said his
name and asked him what he was doing. The assailant hesitated
for a few seconds, pulled back, and then started hitting her
agai n. Jenni fer managed to push the assailant off her bed, but

he shoved her back down to the bed at which point she noticed
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that he had a knife with a serrated edge.® During the struggle,
Jennifer called out “Danno,” Scheidell’s nickname, at |east six
tinmes; each tine the assailant hesitated and then resunmed hitting
her harder. She also nmanaged to expose the left side of the
man’s face from the bottom of the eye to the top of the |ip.
Based on the assailant’s distinctive body and wal k, Jennifer was
certain her attacker was Schei del |l

19 Jenni fer was again able to kick the assailant away from
the bed, allowing her to retrieve a pistol fromher dresser. She
pointed the pistol at the intruder and he lunged at her. She
cocked the trigger, and she told the assailant that if he did not
| eave, she would shoot him The assailant left her apartnent
havi ng never uttered a word.

10 Jennifer called the Racine police departnent to report
the incident. Wen the police arrived, Scheidell was com ng down
the stairs and appeared to have just woken up. Jenni fer was
brought into the hallway where she accused Scheidell of
assaulting her.* An officer took Scheidell up to his apartnent
where Scheidell voluntarily gave a statenent. After a limted
search of Scheidell’s apartnent and the outside alley, the police

arrested him

.  In her attenmpt to fight off her attacker, Jennifer
sustained cuts fromthe knife on her hand and back.

* According to the testinony of Oficer Stephen Hansen,
Jenni fer accused Scheidell of assaulting her and she confronted

hi m about having a key to her apartnent. Schei del | responded
“How do you know they didn’t conme through the bathroom w ndow.
It’s not |ocked.” \Wen asked by the police, Scheidell provided

the key to Jennifer’s apartnent.
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111 Scheidell was charged wth one count of first-degree
sexual assault while masked, Ws. Stat. 88 940.225(1)(b), 939. 32,
939. 641 (1993-94),° and one count of armed burglary while nmasked,
Ws. Stat. 88 943.10(2)(b) and 939.641. On the first norning of
the jury trial, the circuit court heard argunents on Scheidell’s
intent to present evidence of a simlar crine commtted by an
unknown third party while he was in jail. According to the offer
of proof, a police report, Kim C was attacked in her second
floor apartnment approximately five weeks after the attack on
Jennifer and approximately four blocks away. The offender,
reportedly, a white male, age 35 to 40, with a thin build,
entered through a previously danaged wi ndow, he was wearing sone
type of hood and possibly a white mask, and he used a butcher
knife with a dull, rusty bl ade.

12 According to the proffer, at approximately 5:00 a.m,
Kim C. awoke with a hand on the bare skin of her back just above
her buttocks. Wen she attenpted to get up and turn around, the
of fender forced her back down by applying pressure to her back
with his hand. The offender said, “Get down!” or “Stay down!”
The voice sounded famliar, but Kim could not identify her
at t acker. He then laid on top of Kims back, and placed the
kni fe on her neck. Kim stated that she grabbed the knife and
pushed it away w thout cutting herself, but the offender retained

control of the knife and stayed on top of her.

> All statutory references are to the 1993-94 version of the
statutes unl ess otherw se not ed.
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113 Kim begged the offender not to hurt her baby, he
ordered her to “Stay down!” Kim then told the offender to “Do
whatever it is you ve got to do. Pl ease don't put it into ny
butt,” to which he responded, “Ckay.” The offender conpleted the
attack w thout vaginal or anal entry, and then got up and put his
pants on. The offender asked Kim her nane, and then told her to
“Put your head down. Keep your face down. Keep it down!” Kim
covered her head, and the offender covered her buttocks and | egs
with a blanket. He then fled through the broken w ndow.

114 The circuit court excluded the evidence based on Denny,
120 Ws. 2d 614. Applying Denny, the circuit court concluded
that while the crinmes were strikingly simlar, there was no
showi ng of any direct connection between the crines; therefore,
the evidence was irrelevant and inadmissible.® The jury found
Scheidell guilty on both counts and Schei dell was sentenced to 25
years in prison on each count to run concurrently.

115 Scheidell filed a nmotion for post-conviction relief,
arguing that the circuit court erred by excluding the evidence of
the third-party simlar crine evidence and his conparative
handpri nt evi dence. The circuit court denied Scheidell’s post-

conviction notion. Scheidell appeal ed.

® If the proffered evidence was allowed, the prosecutor was
prepared to submt evidence of Kim C.’s seven prior convictions
as well as two possibly false reports she nmade to the police.
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16 The court of appeals reversed.’” The court first held

t hat Denny was inapplicabl e because Schei dell sought adm ssion of

the third-party simlar crime evidence to raise a doubt that he
was the person who assaulted Jennifer; thus, the protections of
Denny’s “legitimate tendency” test were not necessary.

Scheidell, 220 Ws. 2d at 762-63. The court next held that the

nmodus operandi test, adopted in State v. Fishnick, 127 Ws. 2d

247, 378 N.W2d 272 (1985), where the state seeks to introduce
ot her acts evidence for purposes of “identity” pursuant to Ws.
Stat. 8 904.04(2), should not be applied to a defendant seeking
to present such evidence. Scheidell, 220 Ws. 2d at 765-66.

17 Instead, the court of appeals nodified State v.
Garfole, 388 A 2d 587 (N J. 1978), and adopted a new standard of
adm ssibility: “when a defendant seeks to offer ‘other acts’
evidence regarding identification, prejudice is no longer a
factor and the trial court should use an adm ssibility standard
that concentrates on the sinple relevancy as to guilt and
i nnocence.” Scheidell, 220 Ws. 2d at 766. Under this test,
simlarities between the other acts and the charged crine are not
essential; rather, the relevancy of the other acts evidence
shoul d be bal anced against considerations of confusion of the

i ssues or msleading the jury. Id. at 763-64, 766, 771. The

" The court of appeals affirmed the circuit court’s
di scretionary determnation to not admt Scheidell’s conparative
handprint exhibit into evidence. State v. Scheidell, 220 Ws. 2d
753, 774, 584 N.W2d 897 (Ct. App. 1998). Again, we wll not
review the admssibility of the handprint exhibit. See n.1,
supr a.
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court of appeals then concluded that the circuit court’s decision
to exclude the evidence constituted reversible error. Id. at
773.

18 In our order granting the State's petition for review,
we |[imted the issue on review to what the appropriate test for
adm ssibility of other acts evidence conmtted by an unknown
third party should be when the evidence is proffered by the
defendant to prove identity.

.

119 The constitutional right to present evidence is
grounded in the confrontation and conpul sory process clauses of
Art. 1, 8 7 of the Wsconsin Constitution and the Sixth Amendnent

of the United States Constitution. Chanbers v. M ssissippi, 410

U S 284, 294 (1973); State v. Pulizzano, 155 Ws. 2d 633, 645,

456 N W2d 325 (1990). An accused’s right to cross-exam ne
W tnesses and to present wtnesses in his or her own defense have
|l ong been recognized as fundanental and essential to a fair
trial. Chanbers, 410 U S. at 302-03; Pulizzano, 155 Ws. 2d at
645. The right to present evidence is not absolute, however.

Pul i zzano, 155 Ws. 2d at 646. Much like the state, an accused
“must conply with established rules of procedure and evidence

designed to assure both fairness and reliability in the

ascertai nment of guilt and innocence.” Chanbers, 410 U S. at
302. Sinply put, an accused has no right, constitutional or
otherwise, to present irrelevant evidence. State v. Robinson,

146 Ws. 2d 315, 332, 431 N.W2d 165 (1988).
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20 In this case, Scheidell attenpted to admt evidence of
a simlar crinme that was committed by an unknown third party
while he was in jail awaiting trial on the pending matter to
prove m staken identity. Wsconsin Stat. 904.04(2), which

governs the use of other acts evidence provides:

OrHER CRIMES, WRONGS, OR ACTS. Evi dence of other crines,
wongs, or acts is not admssible to prove the
character of a person in order to show that the person

acted in conformty therewth. This subsection does

not exclude the evidence when offered for other
purposes, such as . . . identity.

21 The general rule is one of exclusion. State v.

Rutchik, 116 Ws. 2d 61, 67, 341 N.W2d 639 (1984). However,
other crinmes evidence may be admssible if it is probative of
intent, identity, or an elenent of the specific crinme charged and
this probative value outweighs its prejudicial effect. Barrera
v. State, 99 Ws. 2d 269, 278, 298 N.W2d 820 (1980). It is well
established that either the state or a defendant may introduce

ot her acts evidence for support. See e.g., Witty v. State, 34

Ws. 2d 278, 293-94, 149 N W2d 557 (1967)(state proffers
evi dence) and Denny, 120 Ws. 2d at 622-24 (defendant proffers

evi dence) . ®

8 See also State v. berlander, 149 Ws. 2d 132, 141, 438
N. W2d 580 (1989)(defendant proffers evidence); Boyer v. State
91 Ws. 2d 647, 660-61, 284 N.W2d 30 (1979)(defendant proffers
evidence); 1 Mieller and Kirkpatrick, Federal Evidence 2nd Ed.
8 115(f), at 684-87 (1994)(reverse 404(b) evidence); and 2
Weinstein and Berger, Winstein' s Evidence 8 404(15), at 404-94,
and n.11 (1992)(to prove mstaken identity, defendant nmay show
that other crimes simlar in detail have been commtted at or
about the sane tine by sone person other than himherself); 2
W gnore, Evidence 8 304, at 252 (Chadbourn rev. 1979) (other acts
evidence may also be available to “negative the accused’ s

guilt”).
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[

22 The question before the court in this case is which
test of adm ssibility of other acts evidence is nobst appropriate
when the evidence of a simlar crime commtted by an unknown
third party is proffered by the defendant on the 1issue of
identity: the Denny “legitimate tendency” test, t he

Whitty/ Sullivan other acts evidence test or the new y-established

Garfole test.

23 The State contends that the “legitimte tendency” test
of Denny governs the admssibility of a defendant’s proffered
evidence of a simlar crinme conmtted by an unknown third party.

In Denny, the defendant, who was convicted by a jury of first-
degree nurder, sought to introduce evidence suggesting that any
one of a nunber of nanmed third parties had a notive and the
opportunity to nmurder the victim Denny, 120 Ws. 2d at 617
The circuit court ruled that the evidence was irrel evant.

24 The court of appeals affirnmed the decision of the
circuit court, but it established a bright |ine standard, coined
the “legitimte tendency” test, to be used when a defendant seeks
to introduce third-party defense evidence. Id. at 625. Thi rd-
party defense evidence may be adm ssible under the legitinate
tendency test if the defendant can show that the third party had
(1) the notive and (2) the opportunity to commt the charged
crime, and (3) can provide sone evidence to directly connect the
third person to the crime charged which is not renote in tineg,

pl ace or circunstance. 1d. at 623-24.

10
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25 The State urges this court to enploy this legitimte
tendency test to determne the admssibility of evidence of
third-party culpability where the defendant seeks to present
evi dence that an unknown third party commtted a crine simlar to
the charged crine. The State insists that the focus in cases
where the alleged third party goes unnaned would sinply be on
whet her the defendant’s evidence of the third party’'s other acts
satisfies the direct connection conponent of the legitimte
t endency test.

126 We are not persuaded that the legitimte tendency test
of Denny can or should be nolded to fit a situation where the
def endant seeks to show that some unknown third party conmtted
the charged crinme based on evidence of another allegedly simlar
crinme. In a situation where the perpetrator of the allegedly
simlar crinme is unknown, it would be virtually inpossible for
the defendant to satisfy the notive or the opportunity prongs of

the legitinmate tendency test of Denny. A defendant sinply could

not show that an unknown third party had the opportunity to
commt the charged crine. Nor could the defendant establish a
pl ausi ble notive for the wunknown individual to conplete the
charged crine. Under the legitimate tendency test, “evidence
that sinply affords a possible ground of suspicion against
anot her person should not be adm ssible.” Denny, 120 Ws. 2d at
623. Thus, a defendant sinply could not neet his or her burden
under the legitimte tendency test when the alleged third party

i s unknown.

11
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127 1f we were to apply Denny’'s legitimte tendency test to
unknown, third-party evidence, the bright line test established
in Denny would be rendered neaningl ess or a defendant would face
an insurnountable barrier to adm ssibility. Because there is
neither a legal basis nor a conpelling reason to apply the
legitimate tendency test in this case, we hold that the test is
not applicable to the introduction of allegedly simlar crine
evidence that is committed by an unknown third party.® Denny

sinply does not apply to this type of other acts evidence.

V.
28 Wsconsin’s semnal case dealing wth other acts
evidence is Witty, 34 Ws. 2d 278. In Wiitty, the defendant
chal lenged the adm ssion of evidence for identity purposes

regarding a prior attenpted assault. ld. at 291. The Witty

court set forth the analytical framework for determning the

adm ssibility of other acts evidence. ld. at 294. The three-

step analytical framework is as follows:

(1) Is the other acts evidence offered for an
accept abl e purpose under Ws. Stat. 8 (Rule) 904.04(2),
such as establishing identity?

(2) Is the other acts evidence rel evant, considering
the two facets of relevance set forth in Ws. Stat. 8§
(Rule) 904.01: (a) does the other acts evidence relate
to a fact or proposition that is of consequence to a

° W do not consider whether the legitinmate tendency test is
an appropriate standard for the introduction of third-party
defense evidence offered to prove sonething other than notive.
Cf. State v. Denny, 120 Ws. 2d 614, 357 NW2d 12 (C. App.
1984) .

12
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determ nation of the action; and (b) does the other
acts evidence have a tendency to nmake the consequenti al
fact or proposition nore probable or |ess probable than
it would be without the evidence.

(3) |Is the probative value of the other acts evidence

substantially outweighed by the danger of unfair

prejudi ce, confusion of the issues, or msleading the
jury, or other considerations contained in Ws. Stat.

§ (Rule) 904.03.

Sullivan, 216 Ws. 2d at 772-73 (reaffirmng wvitality of
§ 904.04(2) and Witty).

129 In this case, it was Scheidell, not the State, who
sought to introduce the other acts evidence to raise doubt as to
the identity of the attacker in the charged crinme. The court of
appeal s adopted, and Scheidell urges this court to accept, a | ess
stringent standard for other acts evidence which is proffered by
the defense to show m staken identity.

130 The court of appeals slightly nodified the New Jersey
Suprenme Court’s decision in Garfole, 388 A 2d 587. The mgjority
in Garfole adopted a |lower standard of degree of simlarity of
of fenses when the defendant seeks to use exculpatory, other
crimes evidence. |d. at 591. Because prejudice to the defendant
is no longer a factor, the court held that sinple relevance to
gui | t or i nnocence should suffice as the standard of
adm ssibility. Id. The Garfole court further required the
circuit court to “weigh in the balance the concern of the |aw for
orderly and efficient admnistration of the jury process.” Id.
at 593. Thus, under the Garfole test the trial judge acts as the

gat ekeeper, weighing the “relevance of the disputed evidence as

against Rule 4 considerations [the equivalent to Ws. Stat.

13
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8§ 904.03 considerations] which mlitate for rejection of it.”
Garfole, 388 A 2d at 593.

31 One dissenting justice in the Garfole case criticized
the mpjority’s formulation, instead suggesting a two-tier test
admtting relevant evidence unless the danger of gr eat
consunption of time or jury confusion is acute. Id. at 594-95
(Pashman, J., dissenting). Under the two-tier test, the circuit
court would meke a prelimnary determnation as to whether

defendant’s proofs are so highly relevant that they should be

admtted wthout regard to Rule 4 (Ws. Stat. § 904.03)

consi derati ons. Garfole, 388 A 2d at 594 (Pashman, J.
dissenting). |If the relevance is not strong enough to neet that
standard, then a balancing test is in order. 1d.

132 The court of appeals test in this case, a nodified
Garfole test, is nore simlar to the dissent’s first tier (jury
is final arbiter) than it is to the majority’s formulation (judge
is gatekeeper). The test adopted by the court of appeals first
requires the circuit court to “use an adm ssibility standard that
concentrates on the sinple relevancy as to guilt and innocence
[ because prejudice is no longer a factor]. The court nust
bal ance agai nst relevancy the considerations of 8§ 904.03, STATS.”

Scheidell, 220 Ws. 2d at 766. Thus far, the test is nuch |ike
the majority in Garfole. The court of appeals test, however,

further limts the circuit court’s admssibility determ nation:

In determning whether to admt the “other acts”
evidence offered by the defendant, the trial court is
not to make a prelimnary finding that the other crine
occurr ed. When considering the defendant’s proffer,
the trial court neither weighs credibility nor nakes

14
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findings that the defendant has proven the occurrence
of the other crine. The court sinply examnes the
defendant’s entire proffer and deci des whether the jury
coul d reasonably find that the crine occurred.

The simlarities and differences between the crines
are for the jury to weigh and do not serve as a barrier
to admssibility. Likew se, the assertion by the State
that the second victimis less than credible is not a
barrier to admssibility; the opinion of t he
truthfulness of a wtness is not admssible into
evi dence. The jury is the arbiter of the weight and
credibility of that witness’s testinony.

Scheidell, 220 Ws. 2d at 770-71 (citations omtted; enphasis
added) . Under this test, the circuit court does not exercise
discretion or act as a gatekeeper when evaluating the
adm ssibility of evidence of other acts by an unknown third party
proferred by the defendant. Rat her, the court sinply decides,
based on the proffer, whether the jury could reasonably find that
the other crinme occurred. This is contrary to the discretion
afforded circuit courts to rule on evidentiary matters. M chael

R B. v. State, 175 Ws. 2d 713, 723-25, 499 N.W2d 641 (1993).

133 Adm ssibility of evidence is determned by the circuit
court subject to the limtations of relevancy and adequacy of

pr oof . Ws. Stat. 8§ 901.04; Mchael RB., 175 Ws. 2d at 723

Crcuit courts exercise broad discretion with regard to the
adm ssibility of evidence as long as the evidence tends to prove

a material fact. Ws. Stat. §8 904.01 and 904.02; M chael R B.

175 Ws. 2d at 723; Denny, 120 Ws. 2d at 623. *“Material facts

are those that are of consequence to the nerits of the

l[itigation.” Mchael RB., 175 Ws. 2d at 724. “Rel evancy, in

turn, is a function of whether the evidence tends ‘to make the

existence of [a material fact] nore probable or |ess probable

15
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than it would be without the evidence.’” I|d. (quoting Denny, 120
Ws. 2d at 623). The proffered evidence nust do nore than
“sinply afford[] a possible ground of suspicion against another
person,” Denny, 120 Ws. 2d at 623, it nust connect that person

to the crinme—either directly or inferentially, Mchael RB., 175

Ws. 2d at 724-25.

134 The identity exception to other acts evidence, Ws.
Stat. 8 (Rule) 904.04(2), requires that “simlarities [] exist
between the ‘other act’ and the offense for which the defendant
is being tried.” Fi shnick, 127 Ws. 2d at 263 (citation
omtted). The threshold neasure for simlarity in the adm ssion
of other acts evidence wth regard to identity is nearness of
time, place, and circunstance of the other act to the crinme
al | eged. Id. at 264 n.7 (quoting Witty, 34 Ws. 2d at 294).
Simlarities which tend to identify a third party rather than the
def endant as the proponent of an act also tend to ensure the

probity of the other acts evidence. See Fishnick, 127 Ws. 2d at

263; Boyer v. State, 91 Ws. 2d 647, 660, 284 N.W2d 30 (1979):

Sanford v. State, 76 Ws. 2d 72, 79, 250 N.W2d 348 (1977);

Witty, 34 Ws. 2d at 294.

135 These standards have been applied even when the
defendant is the proponent of the evidence. In State v.
Cber |l ander, 149 Ws. 2d 132, 136-38, 438 N.W2d 580 (1989), the
def endant sought to admt evidence that a nanmed third-party had
commtted a simlar act of arson and that the charged crine bore
this other person’s inprint. The circuit court excluded the

other acts evidence holding that the evidence was irrelevant

16
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under Ws. Stat. 8§ 904.04(2) and Wi tty because it was too renote
and had no connection with the arson in the charged case.
Qoer | ander, 149 Ws. 2d at 136-37, 144. This court affirnmed the
circuit court’s decision, concluding that the circuit court based
its decision on the proper facts and |aw governing the issue.
1d. at 144.

136 In State v. Walker, 154 Ws. 2d 158, 164-65, 453 N W2d

127 (1990), the defendant attenpted to admt evidence of an
allegedly simlar robbery commtted by an unnaned third party
while he was incarcerated pending his trial on the charged
crimes. The circuit court excluded the evidence because of the
dissimlarity in appearance between the perpetrator of that crine
and the perpetrator of the crines for which Wil ker was char ged.
Ild. at 191-92. This court again affirnmed the circuit court’s
determ nation based on the facts of the case and the relevant
law. Id. at 192. The court of appeals’ adoption of a nodified
Garfole test in this case does not account for the admssibility
determ nation of the circuit court, or the court’s application of
the identity exception to evidence of third party other crines
introduced by the defendant which was approved in these
deci si ons.

37 Even in Denny, where the defendant sought to introduce
evidence establishing several other individuals’ notives to
commit the charged crinme, he was required to show a direct
connection between the charged crine and the other crine. Here,
the defendant is seeking to introduce evidence of an allegedly

simlar crime commtted by an unknown i ndividual. Yet, the
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nodi fied Garfole test apparently would not require the defendant
to show any connection or simlarity between the two crines. See
Scheidell, 220 Ws. 2d at 770-71. W decline to adopt this
seem ngly inconsistent result.

138 Moreover, the <court of appeals’ newy-established
standard ignores the fact that nearly all evidence operates to
the prejudice of the party against whom it 1is offered.

Christensen v. Econony Fire & Cas. Co., 77 Ws. 2d 50, 61-62, 252

N.W2d 81 (1977); State v. Johnson, 184 Ws. 2d 324, 340, 516

N.W2d 463 (Ct. App. 1994).%° This includes prejudice to the
state when evidence is offered by the defendant. The state has a
significant interest in preserving orderly trials, in preventing
undue diversion of the trial by injecting a collateral issue, and
in avoiding unsupported jury speculation regarding the guilt of

ot her suspects. See Younger v. Harris, 401 U S. 37, 44 (1971);

Perry v. Rushen, 713 F.2d 1447, 1453 (9th Cr. 1983). An

addi tional concern is erroneous acquittals; a judge has no power
“to assure that an acquittal is based on the proper |[egal

st andar d: a reasonabl e doubt rather than a specul ative one.”

0 W do not dispute that when the defendant uses other acts
evidence to create a doubt as to identity, prejudice to the
defendant may not be as inportant of a consideration. See
Scheidell, 220 Ws. 2d at 765. Clearly, the defendant is
assumng the risk that the evidence will convince the jury that
he or she is innocent of both the other act and of the charged
crine. Neverthel ess, we agree with the Johnson court, the
standard for unfair prejudice is not whether the evidence harns
t he opposing party’' s case, but rather whether the evidence tends
to influence the outcone of the case on an inproper basis. State
v. Johnson, 184 Ws. 2d 324, 340, 516 N.W2d 463 (C. App. 1994);
see also Christensen v. Econony Fire & Cas. Co., 77 Ws. 2d 50,
61, n.11., 252 N.W2d 81 (1977).
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David McCord, The Adm ssibility of Evidence Ofered by a Cri m nal

Def endant to Suggest that Soneone Else is Quilty., 63 Tenn. L.

Rev. 917, 976 (1996). These state interests are not erased
sinply because the defendant proffers the evidence of other acts
by an unknown third party.

139 For these reasons, we decline to adopt the court of
appeals’ nodified Garfole test.' W recognize that the
standards of relevancy are stricter when the state seeks to
introduce other crines evidence to prove identity because “the
prejudice [resulting from such evidence] is apt to be relatively
greater than the probative value.” Wiitty, 34 Ws. 2d at 294.
Wen the state seeks to admt identity evidence of other crines,
it nmust show “such a concurrence of common features and so nmany
points of simlarity between the other acts and the crine charged
that it can reasonably be said that the other acts and the
present act constitute the inprint of the defendant.” Fishnick
127 Ws. 2d at 263-64.

140 While we do not believe that the defendant nust

establish that the two crinmes are the “inprint” or “signature” of

1 Some courts have chosen to follow State v. Garfole, 388
A.2d 587 (N J. 1978). See e.g., United States v. Stevens, 935
F.2d 1380, 1404-05 (3rd Gr. 1991), People v. Bueno, 626 P.2d
1167, 1169-70 (Colo. App. 1981), Brown v. State, 416 N E. 2d 828,
830 (Ind. 1981), Comonwealth v. Jewett, 467 N E. 2d 155, 158
(Mass. 1984). Wiile others have not. See e.g., United States v.
Per ki ns, 937 F.2d 1397, 1400-01 (9th Cr. 1991), Perry v. Rushen,
713 F.2d 1447, 1450 (9th Cr. 1983), Hinds v. State, 469 N E.2d
31, 38 (Ind. App. 1984), People v. Logan, 408 N E 2d 1086, 1090
(rrlr. App. 1980), State v. Msby, 595 So.2d 1135, 1138-39 (La
1992), Comonwealth v. Harris, 479 N E. 2d 690, 693 (Mss. 1985),
State v. Jones, 656 P.2d 1012, 1014 (Utah 1982).
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the third party, we nevertheless conclude that simlarities
between the other act evidence and the charged crinme nust be
shown.'? This is particularly true in a case such as this where
the allegedly simlar crine was conmtted by an unknown
individual. We agree with the court in North Carolina that to be
adm ssi ble, such other acts evidence nust do nore than raise

conjecture or speculation. State v. Ri chardson, 402 S. E 2d 401,

404 (N.C. 1991); State v. Cotton, 351 S. E . 2d 277, 279 (N.C

1987) .

41 In Wsconsin, the threshold neasure for simlarity in
the adm ssion of other acts evidence with regard to identity is
nearness of tinme, place, and circunstance of the other act to the
crinme alleged. Sullivan, 216 Ws. 2d at 786; Fishnick, 127 Ws.
2d at 264 n.7 (quoting Witty, 34 Ws. 2d at 294). “The required
degree of simlarity between the other act and the charged
of fense and the required nunber of simlar other acts cannot be
formulated as a general rule.” Sullivan, 216 Ws. 2d at 787
However, t he greater t he simlarity, conpl exity and
di stinctiveness of the events, as well as the relative frequency
of the event, the stronger the case for adm ssion of the other

acts evi dence. | d.

2 Even courts that have adopted the Garfole test have

conpared the simlarities and/or distinctiveness of the other
crimes by a third party and the charged crine. See People v.
Fl owers, 644 P.2d 916, 920 (Colo. 1982)(concluding that the
simlar acts and circunstances taken together do not support a
finding that the sane person was probably involved in all the
cases).
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142 Simlarities which tend to identify a third party
rather than the defendant as the perpetrator of an act also tend

to ensure the probity of the other acts evidence. See Fishnick,

127 Ws. 2d at 263. W therefore conclude that when a defendant
proffers other acts evidence conmtted by an unknown party on the
issue of identity, the court nust balance the probity of the
evi dence, considering the simlarities between the other act and
the crine alleged, against the considerations contained in Ws.

Stat. § 904.03, wutilizing the Witty/Sullivan franmework. See

Sullivan, 216 Ws. 2d at 772-73; Wiitty, 34 Ws. 2d at 294-95.
V.

143 Here, the circuit court applied the legitinmte tendency
test of Denny, concluding that there was no showing of
opportunity or direct connection between the two crines. Yet the
evi dence was proffered as other acts evidence for the purposes of
identity under Ws. Stat. 8§ 904.04(2). Cenerally, the decision
to admt or exclude relevant other «crinmes evidence is a
di scretionary function of the circuit court which this court wll
sustain if we find that the court exercised its discretion in
accordance with accepted |egal standards and in accordance wth
the facts of record. Sullivan, 216 Ws. 2d at 780-81; Barrera,
99 Ws. 2d at 279. However, the circuit court did not perform
the Dbalancing test for ot her acts evidence; t hus, we
i ndependently review the wevidence to determne whether it
supports the circuit court’s ruling to exclude it. Johnson, 184

Ws. 2d at 337. See also Sullivan, 216 Ws. 2d at 781.
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144 We have determned that when the defendant proffers
ot her acts evidence commtted by an unknown party, courts should
engage in the three-step analytical framework outlined in Witty
and Sul livan.

145 The first step in the analysis is to determ ne whether
the other acts evidence is offered for a permssible purpose
under Ws. Stat. 8§ 904.04(2), such as to establish notive,
opportunity, plan, know edge, or identity. Sullivan, 216 Ws. 2d
at 783. In his offer of proof, Scheidell argued that the other
acts evidence was related to identity, a perm ssible use of other
acts evidence. W conclude that Scheidell net his burden to show
that the other acts evidence was offered for a permssible
pur pose under step one of the three-step anal ysis.

146 We next consider the second step of the analysis: l's
the other acts evidence relevant? |In assessing relevance, the
court nust first determ ne whether the evidence relates to a fact
or proposition that is of consequence to the determ nation of the
action. Sullivan, 216 Ws. 2d at 785. The proponent of the
evi dence, here Scheidell, nust articulate the fact or proposition
that the evidence is offered to prove. Ild. at 786. In this
case, Jennifer imediately identified Scheidell as her attacker,
and Scheidell denied the accusation. We conclude, and the
parties do not dispute, that the identity of the attacker was of
consequence to the case and that the other acts evidence was
offered to prove Scheidell was m stakenly identified.

47 The second inquiry 1in assessing relevancy is the

probative value of the evidence. Wet her the evidence has a
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tendency to nake a consequential fact nore or |ess probable than
it would be without the evidence determ nes the probative val ue

of that evidence. Sullivan, 216 Ws. 2d at 786; Ri chardson, 210

Ws. 2d at 706-07.

48 The probative value of other acts evidence intended to
prove identity depends upon its nearness in tinme, place, and
circunstances to the alleged crinme or to the fact or proposition

sought to be proved. Sullivan, 216 Ws. 2d at 786; oerl ander

149 Ws. 2d at 142-43. “[T]he probative value lies in the
simlarity between the other act and the charged offense.”
Sullivan, 216 Ws. 2d at 786. The greater the simlarity,
conplexity and distinctiveness of the events, as well as the
relative frequency of the event, the stronger is the case for
adm ssion of the other acts evidence. 1d. at 787-88.

149 Scheidell argues that there were nmany points of
simlarity between the other incident involving Kim C. and the
charged crinme involving Jennifer. Scheidell insists that the
“accretion [of] the simlarities add up to an odds-defyi ng nodus
operandi,” such that evidence of the later offense should have
been admtted. Scheidell points to the following simlarities:
both crimes took place within four blocks of each other; both
were commtted only five weeks apart; both occurred between 5:00-
5:30 a.m; in both cases a lower-story apartnent w ndow was a
suspected point of entry; each victimwas awakened in her bed to
find a man arned with a knife straddling her; the assailant wore
a mask and covered his head with a jacket or part of a jacket;

the assail ant was about 5’ 10", white, and slender; the assail ant
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either attenpted or conpleted the sane crinme: first-degree sexua
assault; and the assailant chose simlar victins: a single,
young, white wonman.

50 W agree that there are sone simlarities between the
| ater of fense and the charged crime—the | ocation, the nearness in
time between events, and the early-hour of the assaults. Even
so, we do not agree that the two incidents are so distinctively
simlar as to support the inference that sonme unknown third
party, and not Scheidell, commtted the charged crine.

151 Wwe not e sever al significant defi ci enci es W th
Scheidell’s conparison of the other acts evidence. Scheidel |’ s
evidence involves only one incident, not a series of incidents
whi ch increases the probability that the two incidents occurred
by nmere chance or coincidence. Sullivan, 216 Ws. 2d at 786-87.

Also, the factual details of the two incidents were not
particularly conplex or unusual —+esidential sexual assaul t
coommitted at knife point in predawmn hours by white man who

concealed his identity. See e.g., Commonwealth v. Harris, 479

N.E.2d 690, 693 (Mass. 1985) (despite simlar description of
attackers, weapon, and threat to kill victim the points of
simlarity were not particularly distinguishing or unique);

People v. Flowers, 644 P.2d 916, 919-20 (Colo. 1982)(entry

t hrough back w ndow, threat of knife, tying of victims hands,
sexual assault, and theft were comon to nost sexual assaults and
not distinctive or unusual enough to represent signature of

individual); and People v. Johnson, 405 N Y.S 2d 538, 540-41

(N.Y. Sup. C&. 1978)(simlar description from victinms, use of
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gun, and occurrence of both sexual assaults in parking facilities
were not sufficiently unique to provide a basis for admtting
collateral testinony concerning prior rape).

152 Equally significant is the difference between the two
assaul ts. In the charged crine, it 1is unclear whether the
assailant entered through an open w ndow or through the front
door; however, Jennifer awke wth a man, who was fully cl othed,
straddling her. In the other crinme, the unknown assail ant
entered and exited through a broken w ndow, and the assail ant,
who had taken off his pants, placed his hand on Kinis buttocks,

laid on top of her back and |egs, and assaulted her from behind.

53 The nost distinguishing factor between the other crine
and the charged crine, conpletely overl ooked by Scheidell, was
the significantly different behavior displayed by the two
assailants toward their victins. In the other «crine, the
assailant never struck Kim but he spoke directly to her,
ordering her to stay down, verbally agreeing not to assault her
anal ly, and asking her nane. |In the charged crinme, the assail ant
did not utter a word; however, he immediately and persistently
struck Jennifer in the head and the face.

54 Based on the distinguishing circunstances of the two
incidents, we conclude that the other acts evidence was not
probative of (i.e., relevant to) Scheidell being identified as
the assailant in the charged crine, and was therefore properly
excluded by the circuit court. Because we conclude that the

ot her acts evidence proffered by Scheidell is not probative of a
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perm ssi bl e purpose under Ws. Stat. 8§ 904.04(2), we need not

address the third step—the prejudice prong—ef the Wiitty/ Sullivan

anal ysis.®® See Sullivan, 216 Ws. 2d at 789.

VI .

55 Having concluded that the other acts evidence Schei del
sought to admt was properly excluded by the circuit court
because it was irrelevant, we will now sunmarize our holdings in
this case. First, the circuit court determned that the third
party other acts evidence was irrelevant and inadm ssible under
Denny. W do not agree that Denny applies to other acts evidence
commtted by an unknown third party. However, we also decline to
adopt the nodified Garfole test adopted and applied by the court
of appeals in its decision. I nstead, we conclude that when a
defendant proffers other acts evidence conmtted by an unknown
third party, the court, following Witty and Sullivan, nust
bal ance the probity of the evidence, considering the simlarities
between the other act and the crinme alleged, against the
considerations contained in Ws. Stat. § 904.03. Based on our
i ndependent review of the evidence under Whitty and Sullivan, we

al so conclude that the evidence was not relevant to the charged

13 Even i f t he evi dence wer e r el evant under t he

VWhitty/Sullivan standard, a circuit court my exclude relevant
evidence if its probative value is substantially outweighed by
the danger of wunfair prejudice, confusion of the issues, or
m sl eading the jury, or by consideration of undue del ay. W' s.
Stat. § 904.03. Al t hough the circuit court did not reach the
guestion of potential confusion or undue delay caused by the
i ntroduction of testinony concerning identification in the other
assault, we conclude that such testinony coupled with the State’s
rebuttal evidence would tend to confuse the issues in the single
case before the jury and unduly delay the trial.
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crime and was properly excluded by the circuit court.
Accordingly, we reverse the decision of the court of appeals.

By the Court.—JFhe decision of the court of appeals is

rever sed

Y we may affirm a lower court’s decision on different

grounds than those relied upon by the |ower court. Koestl er v.
Pol lard, 162 Ws. 2d 797, 809 n.8, 471 NW2d 7 (1991), citing
Saenz v. Mirphy, 162 Ws. 2d 54, 57 n.2, 469 N.W2d 611 (1991);

Li berty Trucking Co. v. DLHR 57 Ws. 2d 331, 342, 204 N. W2d
217 (1973).
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56 SHI RLEY S. ABRAHAMBON, CHIEF JUSTICE (dissenting).
The defendant in the case at bar sought to introduce evidence to
show that other crinmes of a simlar nature have been commtted by
sonme other person to cast doubt upon the identification of the
defendant as the person who commtted the crinme charged. The
def endant was attenpting to use "other act" evidence to exonerate
hi msel f.

157 | agree  with the majority opi nion that t he
adm ssibility of this defensive use of other acts evidence is
assessed using the three-step analytical framework set forth in

State v. Sullivan, 216 Ws. 2d 768, 771-72, 576 N.W2d 30 (1998);

7 Daniel D. Blinka, Wsconsin Practice: Evidence, § 404.5, at 41

(Supp. 1999). Again, the Sullivan franmework for assessing the

adm ssibility of other-acts evidence is the foll ow ng:

(1) Is the other acts evidence offered for an
accept abl e purpose under Ws. Stat. 8 (Rule) 904.04(2),
such as establishing notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of
m st ake or accident?

(2) Is the other acts evi dence relevant,
considering the two facets of relevance set forth in
Ws. Stat. 8 (Rule) 904.01? The first consideration in
assessing relevance is whether the other acts evidence
relates to a fact or proposition that is of consequence
to the determnation of the action. The second
consideration in assessing relevance is whether the
evidence has probative value, that is, whether the
other acts wevidence has a tendency to nmake the
consequential fact or proposition nore probable or |ess
probable than it would be w thout the evidence.

(3) Is the probative value of the other acts
evi dence substantially outweighed by the danger of
unfair prejudice, confusion of the issues or m sl eading
the jury, or by considerations of undue del ay, waste of
time or needl ess presentation of cunul ative evi dence?
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158 The defendant satisfies the first step of the analysis.
The defendant is seeking to introduce the other acts evidence
for purposes of proving the identity of the perpetrator of the
crime charged.

159 As to the second step, rel evance and probative val ue of
the other acts evidence for purposes of proving identity depends
on the simlarities and dissimlarities between the other act and
the charged crine.

60 | agree wth the majority opinion that a nore stringent
standard applies when the state seeks to introduce other acts
evidence to prove the defendant's identity as the perpetrator of
the crinme charged' than when an accused seeks to introduce other
acts evidence to cast doubt on the accused's identity as the
perpetrator of the crinme with which the accused is charged. I n
other words, a less stringent standard of simlarity between the
crime charged and the other act is applied when an accused
proffers other acts evidence for purposes of exoneration. See
Majority op. at 16, 20.

161 The mjority opinion summarizes the points of
simlarity between the crine charged and the other act advanced

by the defendant as the foll ow ng:

Both crinmes took place within four blocks of each
other; both were commtted only five weeks apart; both

! The state should nmeet a high standard for probative val ue,
that is, show "a concurrence of comon features and so nany
points of simlarity between the other acts and the crine charged
that it can reasonably be said that the other acts and the
present act constitute the inprint of the defendant." State v.
Fi shnick, 127 Ws. 2d 247, 263-64, 378 N.W2d 272 (1985)
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occurred between 5:00-5:30 a.m; in both cases a | ower-
story apartnment w ndow was a suspected point of entry;
each victi mwas awakened in her bed to find a man ar ned
with a knife straddling her; the assailant wore a mask
and covered his head with a jacket or part of a jacket;
t he assailant was about 5' 10", white, and slender; the
assailant either attenpted or conpleted the sanme crine;
first-degree sexual assault; and the assailant chose
simlar victinms: a single young, white wonman.

Majority op. at 22. The majority then states that "we do not
agree that the two incidents are so distinctively simlar as to
support the inference that sone unknown third party, and not
Scheidell, commtted the charged crine." Majority op. at 22.

62 1lronically, in prior cases involving the state's
proffers of other acts evidence to prove the identity of an
accused the simlarities between the crinme charged and the other
acts have been fewer than the simlarities the magjority requires

of the other acts evidence proffered in this case. See, e.g.,

State v. Speer, 176 Ws. 2d 1101, 1117, 501 N W2d 429 (1993)

(state's evidence that defendant previously burglarized hones
with "For Sale" signs in front during daylight hours admtted to

prove identity in burglary case); State v. Rutchik, 116 Ws. 2d

61,70, 341 N.W2d 639 (1984) (state's evidence that defendant
previously burglarized a house while the occupants were at a
funeral after reading of funerals in obituaries admtted to prove

identity in burglary case); Sanford v. State, 76 Ws. 2d 72, 80-

81, 250 N W2d 348 (1977) (state's evidence that defendant
engaged in prior rape in a garage and used his jacket for the
victimto lie on admtted to prove identity in rape case); Hough

v. State, 70 Ws. 2d 807, 815, 235 N.W2d 534 (1975) (state's
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evi dence that defendant previously stated to 15-year-old girl his
preference for virgins admtted to prove identity in rape case).

163 | agree wth the court of appeals that the other act
evidence proffered by the defendant in this case bears sufficient
simlarity to the crinme with which the defendant was charged to
be adm ssi bl e.

64 As to the third step, the mpjority states it need not
address the prejudice prong of the analysis because it concl udes
the other act evidence is inadmssible. Mjority op. at 26-27.
Neverthel ess the majority concludes that the probative value of
the evidence is substantially outweighed by the danger of
confusion of issues and by unduly delaying the trial. Majority
op. at 27 n.12.

165 | have considered such factors as confusion of issues,
m sl eadi ng the jury, undue delay and waste of tine. Evidence of
one simlar incident occurring while the defendant was in jail
will not consume a great deal of tinme, mslead or confuse the
jury, or cause undue delay. | conclude that the introduction of
the other act evidence proffered by the defendant in this case
woul d have resulted in nothing nore than the ordinary prejudice
to the state's case that wll always result when a defendant
exercises his or her constitutional right to present a defense.

66 The State has failed to prove that the circuit court's
error in refusing to admt the other act evidence was harnl ess
error.

67 For the reasons stated, | would affirm the decision of

the court of appeals. Accordingly, | dissent.
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168 | am authorized to state that justices WLLIAM A
BABLTI CH and ANN WALSH BRADLEY join this dissent.
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